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1. At its fifth session, the ad hoc Working Group on Arbitration instructed the
Secretariat to prepare and submit to governments a draft European convention on
arbitration conteining provisions relating to the questions considered by the Group
with a view to their inclusion in a possible European convention on arbitration
(TRADE/76, paragraph 54(a)). The Secretariat was instructed to base this draft
on the principles elaborated by the Working Group at its fourth end fifth sessions
(TRLDE/76, paregraphs 4 - 37). The draft prepared by the Secreteriat in accordance
with the decision of the Working Group appears in the annex to this note.

2. The Working Group requested the Secretariat, when submitting the draft to
governments, to draw attention to the controversies and difficulties raised on
severel points during the Working Party's discussions (see, in particular, TRADE/T76,
peregraphs 7, 9, 13, 19 and 31). These controversies and difficulties are detailed
below in the explanatory note concerning the various articles of the draft annexed.
3. This note also conteins an explanation of those adjustments the Secreteriat felt
obliged to make in its draft convention.to certain decisions of the Working Group,
in order to solve problems which arose during the actual preparation of the exact
provisions of the draft comvention. On the other hand, the Secretariat found no
need, in the course of its work on the draft arbitration rules and the draft
convention, to suggest other points for incorporation in e European convention on
erbitration (TRADE/76, peragraph 37), except in regard to the question of setting
aside the award, which wes also considered by the Working Group (see paragraphs

54 ot seg. below).

Title and preamble
4. As the draft European convention on arbitration should not, normally, contain

any provision concerning the recognition and enforcement of foreign erbitral awards,
which are already regulated by the New York Convention of 10 June 1958, and as the
Working Group decided, in regard to other erbitration problems, to consider only
the inclusion of those questions which mey have caused difficulties internationeally,
it is suggested that the proposed Europeen convention be entitled "European

Convention on Certein Questions concerning Internetionel Commerecial Arbitration”.
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5. It is slso suggested that the cbove remarks be included in the preamble to the
convention. '

Article I

6. In considering the point at its fifth session, the Working Group tended to

favour & European convention as wide as possible in its scope (TRADE/76, paregraph
36). In view of that tendency, the Secreteriat proposes, in paragreph 1 of Article
I of its draft, that the convention apply to «il erbitration agreements and procedures
with eny foreign element in them, whether that element be introduced by the movement
of goods, services or currencies across frontiers for the purpose of & commercial
trensaction, or by the connexions of the parties to the transaction, or by the place
of erbitration, or by the fact that the low of the country in whieh proceedings

take place or in which the recognition or enforcement of the cward is requested
affirms the extra~national chareccter of the arbitral procedure or awecrd.

7. On one point, however, the Secretariat felt bound to narrow somewhat the

eriteria envisaged by the Working Group for determining to which arbitration
agreements the EBuropean convention should apply. In defining the eriterion for the
application of the convention besed on the connexion of the parties with two different
countries, the ¥Working Group hes always considered thot, in the case of legal pewsons,
account would have to be taken of main or subsidiary esteblishments (TRADE/SS,
paragraph 15 and TRADE/76, parcgraph 36).  Ailthough undoubtedly calculated to widen
the scope of the convention on crbitration, by bringing under it arbitration
agreements concluded between physical or legal persons connected with one country

and a legal person with its main establishment in the same country but a subsidiary
establishment in another country - ossuming, of course, that the trcnsaction is
concluded with the subsidiary establishment - this solution is difficult to apply

in practice. It is not always easy to determine the role that a subsidiary
esteblishment plays in the conclusion of an internntional transaction, and uncertainty
in this regard may become very troublesome should it result in argument and legal
dispute over the applicability of the Europecn convention to a particular case,

In addition, the definition of main or subsidiary establishments varies from one
legal system to onother, and even within one domestic legal system it is often
difficult to distinguish between = subsidiary establishment ond a branch with no
independent status. In order to avoid any possible dispute on the subject, the

Secreteriat thinks it preferable to replace the concept of main or subsidiary
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establishment, as the criterion for a legal person's connexion with its domestic .
legal system, by the concept - perheps more ertificial, but more reliable - of the
registered office, on the understanding that the eriterion based on habitual place
of residence shall be preserved for the connexion of physical persons, in accordance
with the Working Group's regularly stated position.

8, In peragraph 2 of iLrticle I, the Secretariet felt bound to define the method

by which the "commercial cheracter" of transections eand disputes coming under the -
convention shall be determined. This appears essential becguse, in view of the
reasons for the interest of the Economic Commission for Europe in the subject, the
convention under consideration by the ad hoc Working Group on Arbitretion is
confined to commercial disputes.

9. If no adequate method of accurately determining the commercial cheracter of

the logal relationships and situations covered by the convention is laid down,

the discrepancies between the various domestic legal systems on the subject may

give rise to problems of the conflict of laws that cannot easily be solved. It
would, of course, be possible to consider defining in the convention the commercial
relationships which it is intended to cover; but so much resistence to an:
international definition would probably come from the various legal systems concermed,
all of them jeelous of their traditions in the matter, that it would seem simpler

to solve the problem by specifying under which domestic law the "commercisal
character” criterion, so essential for defining the scope of the convention, shall
be determined. . This is, in fact, the principle so far followed in all internationel
agreements concerning either the recognition of arbitration clauses or the
recognition or enforcement of foreign arbitral awards (article 1, paragreph 2, of
the Geneva Protocol of 24 September 1923, which aslso applies - under article 1,
paragreph 1, thereof -~ to the Geneve Convention on the Execution of Foreign
Arbitrel Awards, of 26 September 1927, end article 1, paragraph.3, of the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards).

10. In connexion with the recognition or enforcement of foreign arbitral awards,
howéver, the solution of our problem seems easy - mgybe even self-evident. Here
the convention is operative in the territory of a ecountry under certein obligations
in regard to arbitrel awerds made abroad and, if the country under these obligations
wishes to limit them to commercial disputes, the distinction between commercial

and other disputes can naturally be left to that country's domestic law.



TRADE/WP.1/29
pege 4

11. The situation is rather more complex in regard to the recognition of
erbitration clauses. There is o wider choice of laws for determining the
"commercial character" criterion, and some hesitancy is permissible between the
law of the country (or countries) hcoving jurisdiction over the parties to an
erbitration clause and that of the country in whose courts the question of the
recognition of the clause is raised. The authors of the Geneva FProtocol gave
preference to the law of the country which grants the recognition, hence to the
law of. the court seized of the cetion. This solution seems quite justified in

a text basically concerned with recognition. In a convention like that now being
studied under the auspices of the Economic Commission for Europe, the centre of
gravity indutiably lies elsewhere, and the law to determine whether the transactions
or disputes covered by the convention are of a commercial character or not should
probebly be chosen on a different basis.

12. The draft European convention, as it eppears in the onnex to this note, is
designed to establish international standards for certain questions regarding
international commercial arbitration, with & view to avoiding difficulties which
experience has shown may arise if the parties to on internationsl commercial
transaction or to an international commercinl dispute remein subject to the laws
and regulations of the country or countries with which they are ordinerily connected,
Hence the aim here is that the country with which the party to & tramsaction or a
dispute covered by the convention is connected should in such cases waive some of
its legal provisions concerning arbitration in favour of international provisions.
In the case of a convention limited to the commercial field, the definition of
that field can probably best be left in the first place to the law of the country
whose acceptance is the basis for the application of international standards to
certain legal situations.

13. This solution would secwr to be valid for the convention es a whole, even
although some of its provisions appear to concern primerily other countries, for
example the country of the court seized of & dispute covered by an arbitration
agreement, that in which the erbitration proceedings sre held, or that in which
are situate the goods for which interiam measures or measures of conservation are
requested. The conception on which the convention in general is based is that of
a stable and uniform system of arbitration appliceble to certain situstions which

are set forth in article 1, paragraph 1, of the draft, and for the most part
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defined in terms of certain foreign aspects related to the legal connexion of the
perties concerned with the country where their commercial trensactions are normally
centred. Moreover, it would be inconsistent with the idea underlying the draft
convention, that of stabilizing and reinforcing interneationesl commercial arbitretion
reletions, to introduce a wide variety of "commercial cheracter" criteria ns the

law of one country would then have to supply the criterion for one provision end

the law of enother country thet for another provision, depending on which of any two
countries seffected was the more interested in the particular provision. In order

to avoid the uncertainty which such a solution would surely produce, and with due
regard to the general structure of the draeft, the Secretariet has proposed in peragraph
2 of article I that, with a view to the.general applicetion of the convention, the
"eommercial chearacter" of the tremnsaction or dispute referred to in paragraph 1 of
that article should be defined solely in accordence with the law of the country or
countries with which the parties to the trensaction or dispute are ordinarily
connected.

14. In accordence with the solution adopted in paragraph 1 of article I of the

draft for determining the country with which the perties to the transactions or
disputes covered by the convention are connected, peragraph 2 also takes the country
in which the physical person has his habituel place of residence as that with which
he is connected, and for legal persohs it tekes the country in which their registered
office is situate (see above, paragraph 7).

15. Given that the countries with which the parties to the transactions or disputes
covered by the convention are connected should supply the definition of the
"ecommercial character™ of the transactions or disputes, it follows that, when the
parties are, by reeson of their connexions, within the jurisdiction of two different
countries, the particular transaction or dispute must be "of a commercial character"
under both legal systems concerned in order to come within the scope of the convention.
Article II

16, The Group has often expressed the view that the right of legal persons of public
law to resort to arbitration in international commercial disputes to which they mey
be parties is undoubtedly of practicel value (TRADE/55, paragraph 19 and TRADE/76,
paragraph 7), although it has regulerly acknowledged that certain countries specially
affected might find difficulty in accepting & provision suthorizing legal persons of

public law to resort to arbitration in the situations enviscged, since those are
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precisely the countries in which the law denies them thet right. In accordance
with the Group's instructions (TRADE/76, peragraph 7), the Secretariat has included,
in article II of its dreft, a provision concerning the right of legal persons of
public law to resort to arbitration, st the seme time pointing out the possible
impediments to the general adoption of such a provision and, in perticuler, to its
adoption by those countries for which it would be of the greatest moment,

17. In suggesting to the governments concerned that they might reconsider their
attitude to the provision proposed in article II of the draft, the Secretariat
would point out that it is limited to international commercial treansactions and
disputes, i.e. a field in which legal persons of public law are increasingly active
and in which they usually act as private undertakings. Even, therefore, if the
countries concerned felt bound to retein the general principle that legal persons
of public law should not be able to resort to arbitration without special permission
from the government authorities controlling them, it might be more readily agreed
that they be generally authorized to resort to arbitration in the case of international
commercinl disputes.

18. The goverunments concerned should also note that the Secretariat draft gives
legal persons of public law the right to conclude velid arbitration agreements only
in the cases referred to in article I, paragraphs 1(z) and (b), i.e. where the
arbitration concerns commercial transaetions involving a movement of goods, services
or currencies across frontiers, or commercial arbitration agreements concluded
between phycical or legal persons having their habitual place of residence or
registered office in two differeat countries. Hence, two legel persons of public
law within the jurisdiction of the same State could not resort to arbitrstion sbroad;
nor does it seem likely that the provisions of article I, peragraph 1(d) of the
draft could be adapted to the particular case of legal persons of public law.

The countries concerned might find it easier to accept the proposed provision, with
thege qualifications,

Article IIL

19. At its fifth session, the Working Group considered that the draft European
convention should contain provisions on the appointment of the arbitrator(s) and
the determination of the place of arbitration where parties to an international
commercial trans;ction who are bound by an arbitration agreement have failed to

agree on these matters. The Group also indicated that the solution of these
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problems to be inecorporated in the provision on the appointment of the arbitrators
end the determination of the place of arbitration should broadly follow the lines
laid down by the Group for the draft arbitration rules, which the Secretariat has
elso been requested to prepcre (TRADE/76, paragraph 20). But the Group has not
specified how this provision should be incorporated in the draft European convention.
There are several possible solutions of this problem,
20. The first solution would be to insert in the convention itself all the
provisions contained in the Secretariat's draft erbitretion rules (TRADE/WP.1/30),
with the obviocus exception of rules 1 and 2, the only place for which is in g set
of rules for optionel use in practice. An alternetive solution, as to presentation,
would be to place the rules in an annex to the convention with only a reference
to the ennex in the convention proper, couched in some such terms as:
"If en arbitration asgreement contains no .express or implied provision
concerning all or any of .the following questions:
(a) procedure for the appointment of the arbitrators;
(b) determination of the place of arbitration;
(¢) rules of procedure to be followed by the arbitrators,
disputes between the parties to the erbitration agreement shall be
settled by the procedure set forth in the arbitration rules annexed
to this Convention".
21. The provisions concerning the arbitration procedure to be followed by the
erbitretors (part IV, articles 20 - 45 of the draft arbitration rules) may,
however, be considered unsuitable for insertion in an inter-governmentel convention,
their sole purpose being to serve as & modal to which the parties to an arbitfation
agreement or, where appropiate (e.g. where they are so suthorized), the erbitrators
may refer in specific cmses. Should this view prevail in the Working Group, it
would bé sufficient to include the first three parts of the draft arbitration
rules, i.e. articles 3 to 19 in the convention. These provisions also could, of
course, be incorporated in the convention in two different ways, i.e. either as
part of the text proper or as en annex thereto, with the same reference clause as

that proposed in the previous paragraph.
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22. But even an erticle on the orgenization of erbitration in such terms,
confined to provisions concerning the appointment, removel, death or incapacity

of the arbitrators and the determination of the place of arbitration, may still

be regarded as too wide in scope for an inter-governmental convention. The

view then might be that an inter-governmental arbitration convention should ineclude
only such provisions as are strictly necessary to the organization of erbitreal
proceedings where the arbitration agreement between the parties contains no
express or implied provision concerning all or any of the questions set out above
in paregraph 20. Article III of the Secretariat draft ennexed hereto was re-cast
with this point in mind.

23. In choosing questions for insertion in the provision whose main purpose is

to permit the organizaticn of arbitration where the arbitration agreement between
the parties does not adequately cover this point, the Secretariat considered
ineluding the requirement that the presiding arbitrator should be appointed from

& panel or that he should be of o different nationslity from the parties, unless
otherwise esgreed by the latter. Its final view was that the inclusion in &
provision assumed to cover only requirements for the orgenization of arbitral
proceedings of questions properly belonging in a set of opticnel rules that may

be modified at will by the parties would go beyond the scope of an inter-governmentol
convention, which need merely specify an institution, the latter being left a
certaoin letitude in the choice of arbitrators, of the place of arbitration, and

of the erbitral prooedure to be followed by the arbitrators, where such choice

hes not been made by the parties themselves.

24. On the ather hand, the Secretariat considered that the article on the
orgenization of arbitration in the inter-governmental convention should include

the provision which the Working Group thought necessary to overcome laws debarring
aliens from acting as arbitretors in international commercial arbitration proceedings
in some way connected with the countries where such laws are in force (TRADE/76,
peragreph 6), The text proposed by the Secretariat in paragraph 6 of article III
of the draft is designed to cover this point.

25, It will lie with the Working Group to choose between the various weys of
inserting in the European convention the provisions for appointing the arbitrator(s)
and determining the place of arbitration where the parties concerned fail to do so.
If the Group adopts the sclution in article III of the Secreteriat dreft cnnexed

to this note, it must further decide whether the provisions proposed by the
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Secretariat are adequate to permit the orgenization of arbitral proceedings where
the parties fail to teke the ﬂécessary steps, or whether other provisions should
be added, taken possibly from the draft arbitration rules,

26. Ais the decision on those points is closely bound up with the Working Group's
decisicn on the substance and forﬁ of the draft erbitretion rules, it is suggested
that the Group should consider the draft arbitrotion rules prepared by the Secreteriat
(TRADE/WP.1/30) before beginning the discussion of Article III of the draft Buropeen
conventicn.

hrticle IV

27. In this article the Secretariat hes covered two questions discussed by the
Working Group with regard to plees that might be lodged before the arbitrator as
to his jurisdiction - one being the point in the erbitration proceedings at which
such & plea should be lodged, the other the power of the arbitrator to rule on e
plee a8 to his jurisdiction.

28, The question of the point at which the plee as to jurisdiction should be
raised before the arbitrator was discussed at the Working Group's fifth session.
In accordence with the Group's instructions, the attention of governments is
drewn to this discussion (TRADE/76, paragraphs 17-19), the gist of which is given
below.

29, Doubts were expressed s&s to the edvisability or value of a provision under
which the plee as to the erbitrator's jurisdiction would be raised before him,
under penalty of estoppel, prior to the hearing on the substance. Such a
provision‘would nevertheless appear to have its uses in avoiding the raising of
procedural points throughout the erbitration proceedings. It would ot the same
time prevent the possible use of delaying tectics by e party who, having feiled
to roise o ples &s to jurisdiction et the outset of the proceedings, was tempted
to do so when he felt that he was losing the suit. It would elso gppear to be
in the interest of good edministretion end speedy justice to prevent & party who,
although unaeffected by force mejeure, failed to challenge the arbitretor's
jurisdietion before him prior to the hearing on the substance of the dispute,
from seeking to use such & plea thereafter, having lost his cese before the

arbitrator, ps & means of chollenging the latter's jurisdiction before e law-court,
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whether by submitting the substance of the case to the judge, or requesting that
the award be set aside, or objecting to its enforcement on the ground of the
arbitrator's alleged lack of jurisdictiocn., .

30. Certoin delegations, however, criticized this provision as being at varieonce
with articles II, IV and V of the Convention on the Recognition and Enforcement
of Poreign Arbitrel Awards, of 1C June 1958, although it is difficult to see
wherein the alleged contradiction lies. The proposed estoppel does not affect
the right preserved to the courts of Contracting States under article II, paragreph
3, of the New York Convention of exemining the validity of the crbitration
agreement; it merely prevents parties who have not raised o plea as to jurisdiction
in time from reising it later before the court seized of the dispute as an
objection to resort to arbitration. Nor would this debarment of the parties
from seeking to have the sward set aside ot the enforcement stage on grounds of
the arbitrator's lack of jurisdiction appear to be incompatible with erticle V

of the New York Convention, which, save as regards the turden of proof, seays
nothing of the circumstances in which the various grounds for setting aside the
award may be invoked; so that the settlement of this question may be left to some
other international instrument.

31, It should be added that under the solution proposed by the Working Group
estoppel would be based on the presumed intention of the parties, i.e. on the
presumption that e perty who, having been cited to appear before the arbitretor,
hes entered no plee as to jurisdictiorn prior to the opening of the hearing on the
substence of the dispute has waived the right to lodge such a plea later. Hence,
as expressly sgreed by the Working Group, this solution should apply only to
questions left to the discretion of the parties. This point would, of course,
seem calculated to allay the fears and spprehensions arcused by the possible effects
of the proposed provision on subsequent proceedings before the arbitrator himself
or in the law-courts, i.e. legal proceedings on the substance of the dispute or
enforcement proceedings., To remove all possible doubt on the matter, the
Secretariat felt obliged to clarify it in paragraph 2 of erticle IV of its draft,
though some members of the Working Group disputed the need for such clarification
(TRADE/76, peragreph 18).
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32. Thus the Secretariet's draft includes the gist of the formule preferred at
the Working Group's fifth session by several delegations which generally
favoured the provision concerning the plea as to the arbitrator's lack of
jurisdiction. But the Secretaria’ considered that this formule should be
amplified in one perticular. For the determination of questions left to the
discretion of the parties, the formula proposed by the delegations concerned
tekes account only of the competent tribunal's rules of conflict (TRADE/76,
peragraph 17), thus obviously covering only cases in which a plee as to the
arbitrator's jurisdiction, althovgh not lodged before the arbitrator himself
prior ito the hearing cn the substance of the dispute, is lodged later before the
law-court. But this question must also be settled for cases in which the plea
aes to jurisdiction is raised before the arbitrator after the lodging of a
statement of cleim or defence relating to the substence of the dispute. With
this situation in view, the Secretariat's draft proposes that cuestions left to
the discretion of the parties be determined in accordance with the law deemed
applicable by the arbitretor, thus folling into line with the solution to be
generally adopted in regard %o the law appliceble (see comments on article VI
below).

33. Although there were divergencies of view in the Working Group regarding the
point et which the plea as to the arbitretor's competence should be lodged,
opinion was unanimous on the substance of the problem, i.e. the question of the
arbitrator's capacity to rule on any such plea lodged before him by =& party to
en arbitration agreement. The solution adopted by the Working Group in this case
(TRADE/76, paregreph 8) is incorporated in paragraph 3 of erticle IV of the
Secretariat's draft.

34, The Working Group was unenimous as to the value of inserting in a Europeesn
convention vn arbitration g provision regarding the point at which a plea as to
jurisdiction besed on a valid arbitration agreement should be raised before the
judge seized, by one of the parties tc the arbitration agreement, of the substence
of the dispute. Peragraph 1 of article V of the Secretariat's draft reproduces
the solution on this point proposed by the Working Group at its fourth and fifth
sessions (TRADE/55, peragraph 20, and TRADE/76, peragraphs 15-16).
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35. There were, however, differences of view between the various delegetions
regarding & series of questions also linked with the general question of a ples
as to the law~courts' jurisdiction based on the existence of & valid arbitration
agreement between the perties, end especially regerding the law under which the
court seized of the substance of the dispute must judge the validity of the
arbitration egreement, the effect os res judicats to be given the judge's decision
cn the validity of that agreement, and the repercussions on further proceedings
before the judge from the fect that resort wes had to erbitretion before any case
was brought in a court.

36, Poragreph 2 of article V of the Secretariat's draft conteins the proposal,
baaked by certsin delegations at the Working Group's fifth session, regarding the
law to be applied by courts of States Parties to the Convention on the Recognition
end Enforecement uf Foreign Arbitral Awards, of 10 June 1958, which have occasion
under article II, peragraph 3, of that Convention to rule on the validity of an
arbitration egreement concluded between the parties in dispute (TRADE/76, paregraph
10).

37. Some delegations denied the need for such e provision, holding that the court
seized of the dispute should in such case apply its own rules of conflict (TRADE/76,
peragraph 12). The Secretariat was therefore instructed to draw attention to the
controversy on this point while submitting the draft text concerned to governments
(TRADE/76, peregreph 13).

38. It might, bowever, be suggested in this connexion that the ends of o
convention designed to make internationasl commercial arbitration work more
smcthly would be served by laying down standard rules of conflict at the very
time when the velidity of an arbitration agreement is under exemination by a
court in o Contracting State seized of an sction in a case where there happens to
be en arbitration egreement between the parties, in order to avoid the risk of
contradictory findings due to the fact thet judges of different countries seized
for eny reason whatsoever of the substence of the dispute in question mey appraise
the validity of the arbitretion agreement differently under their different legal
"“systems. The normal way of achieving this standerdization would be to adopt,

as far as possible, the same rules of conflict as are laid down in the Convention
of 10 June 1958 for determining the law applicable in appraising the velidity of

the arbitration agreement at the stage cf recognition or enforcement of the award
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mede on the basis of such arbitratiom agreement (article V, 1(a)).  Such, indeed,
was the method suggested by certain delegations st the Working Group's fifth
session (TRADE/76, paregraph 10), which is reproduced in article V, parsgraph 2,
of the Secretariat's draft.

39. Another suggestion regarding the decision of the court seized of the substance
of the dispute on the validity of the arbitretion agreement between the perties
eroused lively discussion at the Working Group's fifth session, nemely, thet
concerning the effects of such decision. That proposal would make the decision
binding on any arbitral tribunals or courts subsequently seized of any question
covered by the relevant arbitration agreement; &3 elso on eny courts called upon
to rule on the recognition or enforcement of erbitral ewards made on the basis

of the clause on whose validity there has been a decision by the first law-court
seized of the dispute (TRADE/76, paragraph 11).

40. Among the objections of some delegations to this proposal was the fasect that

it concerns e special problem, namely, the effect of the decision as res judicata,

which is normally dealt with in conventions on the enforcement of awards and
would have no place in a convention on arbitration. But, as wes pointed out at
the fifth session, this argument mey not be entirely convincing, since, onace
certoin provisions of the Convention on the Recognition and Enforcement of Foreign
Arbitral Awards accord the effect of res judiceta to certain legnl decisions taken
under the enforcement procedure - e.g. the setting sside of an arbitral award by

o competent authority of the country in which or under whose law the award has
been made - there seems no sound reason, where such actiorn would appear to be
sufficiently worth while, for not settling this question of the effect as

res judicata of certain other court decisions within the framework of a Europeen

convention on arbitration questions other than enforcement (TRADE/76, paragreph 12).
41. The prectical velue of the proposed provision sppears indisputeble., It would
serve to prevent the question of the validity or non-validity of the arbitration
agreement, once settled by & competent law-court, from being reopened, and perhaps
settled differently by other law-courts or by any arbitrsl tribunal set up under

the arbitration agreement. Failing an explicit clause on the subject, a decision
by the first law-court affirming the validity or non-validity of an arbitration
sgreement, binding on arbitrsl tribunals thet are to sit in the country of that

law~court, might also be teken into consideration, and perheps even followed, by
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courts in other countries or by arbitral tribunels sitting in other countries.
H.wever, there can be no certainty on the point unless the first court's decision

on the validity of the agreement is given effeet as res judicnta et the international

level, e.g. within the juridical framework formed by the parties to an inter-
governmental convention or arbitration. ’

42, From the same practical angle, however, the proposed provision may adversely
affect the growth of erbitration. Given the divefsity from country to country of
reguletions regarding the jurisdiction of the courts, one of the parties to an
arbitration agreement might possibly go to eourt in a country with which the dispute
has little connexion and obtain such a verdict, for example, as that the arbitration
agreement is null and void. Under the solution proposed that would suffice to make
arbitretion proceedings impossible even in countries with which the dispute is more
closely connected and in which the validity of the same arbitration agreement might
otherwise be recognized. Although this possibility need not be regarded as very
likely, it is not entirely theoretical.

43. OUne woy of obviating it would be to grant effect as res judicata internationally

only to the decision of the first court confirming the validity of the arbitration
agreement, while leaving the possibility of reopening eny decision on the nullity
of the sgreement at the international level, However, such & solution might prove
difficult of acceptance by the countries concerned, particularly since there is
perhaps no obviously reasonable justification for it. The Secretariat therefore
proposes, in paragraph 3 of article V of its draft, an alternative solution,

namnely that effect as res judicata be granted tc decisions of the first court on

the velidity of the arbitration sgreement only where that court is in the country
in which or under whose law the award is to be made, while preserving the present
possibility ~ in the ecbsence of any genersal agreement on the enforcement of awards
between the countries concerned - of reopening esny decision >n the nuility of the
arbitration agreement by courts in countries other than that in which or under whose
law the award is to be made. This solution would therefore also not be epplicable
in cases where, at the time the action as to the validity of the arbitration
agreement is reised in the first court, it is impossible to ascertain the country
in which or under whose law the award must be made. The Secretariat nevertheless
thought it preferable to provide a sclution ccvering fewer, although still a feirly
large number of, situations rather than a general one that would leave the practical

difficulty nentioned unsolved.
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44, One final point, regarding 1is_pendens as betwecen arbitral tribunals and

law courts, provoked lively discussion a% both the fourth and fifth sessions

of the Working Group. Representatives of many countries held that, to avoid
duplication of proceedings in the same arnsa, provision should be made to ensure

that once the case is before an arbiira*ion tribunal the law-courts must refrain
from intervening in the action until tke award is made. But there are some
countries in which the arbitrator's right to rule on his own competénce does not
prevent the arbitrator himself or one of the parties from concurrently raising

the question of the arbitrator's compeience in court without any diff“oulty in
practice, and the representatives of these countries have always disputed the

need for a provision denying all competence to the law-courts until the award is
made . But, since there are other countries in Europe where ths general a‘*itude
of the courts to arbitration may unduly aggravate their interference in arbitration
proceedings unless such interference is prohibited until the award is made, it
would probebly be wiser to incorporats in the draft European conveniion a provision
under which, if the appellant chose arbitration in the first pl-ce, the courts
could not intervene until the award was made (TRADE/SS, paragraphs 22-23 and
TRADE/76, paragraph 9).

45. A compromise proposal was made at the fifth session whereby judicial interventior
in arbitration proceedings prior to the eward chould be excluded solely from the
momert the respondent has appointed his arbitrator or otherwise displayed his
intention of participeting in the arbitration proceedings; ond not from the time
tha appellant takes steps %to have an arbitral tribunal set up undsr the arbitration
agreement (TRADE/76, paragraph 9). Bu% this proposal is open %o objection from
those who consider it neither useful nor expedient to prohibit the judige from
intervening in the arbitration proceedings from their very start where, for exsmple,
it right c¢learly appear that the arbitration agreement is no¥ valid azd that efforts
to initiate arbitration proceedings would be quite abortive. Nor has it any of
the practical advantages of the solution under which the courts could not intervene
after steps had been taken to initiate arbitration proceedings. The actual aim

of the provision excluding intervention by the courts until the award is madeis to
prevent the use of delaying tactics by the party whe would like to evade his
cormitments under the arbitration égreement; but this aim can only be atteined

if there is no possibility of going to court once the party citing his opposite
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number has requested that an arbitral tribunal be set up. To make the ban on
judicial intervention dependent on the setting up of the arbitral tribunal due

to the acts of the respondent would mean to give him a chance to appeal to the
judge after being requested to appoint his arbitrator; it might even be suggested
that such a solution would be an open invitation to him to do so.

46. On these grounds the facretaeriat inserted in article V, paragraph 4, of its
draft a provision fixing as the time for a law-court to suspend its ruling on the
arbitrator's jurisdiction until the award is made the moment when either party to
an arbitration agreement has personslly initiated arbitration proceedings. Since
the arguments on the substance of this provision were not exhausted at the Working
Group's last session, the Group will probably wish to reconsider the principle
behind it when discussing the draft. It may e’ the same time look into the question
whether, should sueh a provision,; although of undoubted value to some European
countries, prove absolutely unacceptable to others under whose law the courts!
control over arbitration proceedings cannot be excluded until the award is made,
the latter countries might not be asked to avoid applying this provision in the
case of arbitration proceedings brought under their domestic law at the behest

of the parties or the rules of conflict deemed applicable by the arbitrators.
Article VI

47. As the Working Group had reached agreement on the broad lines of a provision
concerning the law applicable to the substance of the dispute for insertion in a
European convention on arbitration (TRADE/55, paragraphs 48-50, and TRADE/76,
paragraphs 21-22), all the Secretariat had to do was to insert in article VI of
its draft three paragraphs worded in terms of its instructions from the Group.

_ Article VII

48, At its fifth session the Working Group also elaborated a practical method of
reconciling those European legal systems under which arbitrators are required to
give reasons for their award and those under which this is not standard practice
(TRADE/76, paragraph 34). The principles on which this method is based are
incorporated in article VII of the Secretariat!'s draft.

49. The Secretariat felt obliged, however, to clarify in its text the formula
worked out by the Group, since the latter had not considered the question of the
penalty for failure to observe the provision regarding the reasons for the award.
This is the point the Italian delegation probably had in mind when it asked at

the fifth session whether it would not be advisable to draw a distinction between
the enforcement of a foreign award and its effect as res judicata (TRADE/76,
paragraph 35).
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50. The result of giving reasons for an award where these were required neither
under the law applicable to the dispute nor by the parties or, in the opposite
case, of giving no reasons for it may in fact be that the award is declared null
and void or its enforcement refused. But another solution is conceivable whereby,
if no reasons are given for an award for which they should have been given, there
should result the impossiﬁility of citing the award’s authority on the points of
law it covers, while there will be no penalty at all for giving reasons for the
award when none wére required. -

51. In view of the position as regards the obligation to give reasons for awards
under some European legal systems, in respect of which the solution contemplated
by the Group already represents a certain attempt at compromise, failure to observe
the provisions concerning the reasons for the award should probebly render the
award null end void. This would also be in keeping with what seems to be the ideas
underlying the solution adopted by the Working Group, namely that the obligation

to give, or not to give, reasons for the award is due to the express or implied
wish of the parties., That being so, failure on the part of the arbitrator to
observe the wishes of the parties, i.e. in fact, the procedure laid down in the
agreement between them, should be penalized, like failure to observe any other
procedural rule agreed between the parties, by making the award null and void or
refusing to enforce it.

52. To make this idea clear and incontestable the draft article VII submitted by
the Secretariat on the reasons for the award is so worded as to bring out clearly
that the article makes presumptions regarding the parties' intentions in the matter,
Article VIIL

53. The Working Group thought it advisable to insert in the European convention

a provision under which interim measures or measures of conservation could be
taken in the country in which is situate the property in dispute or the property
of either party where it is in a country other than that in which the arbitration
proceedings are being held. But it was divided on the question whether the
European convention should in this respect merely prescribe that arbitration
proceedings held abrbad should be treated in the same way as arbitrations held in
the country in which is situate the property in respect of which interim measures
or measures of conservation have to be teken, or whether it should not be

expressly provided in the convention that, in the case of arbitration proceedings
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covered by the convention, application may be made to the courts of the country
where the property is situate for such interim measures or mcasures of conservation
in respect of property situate in the country of these courts as would be adopted
if the case was within the jurisdiction of such courts. (TRADE/76, paragraphs
25-28).

54. Controversy on this question was partly due to the fact that, when it was
discussed, the Working Group was uncertain whether interim measures or measures

of conservation can be taken under all European legal systems by law-courts where
this seems likely to promote arbitratisn proceedings being or about to be held in
the given country (TRADE/76, paragraph 27). A survey carried out by the
Secretariat on the subject showed that this possibility exists in practically all
European countries. Hence, it might appear sufficient to treat arbitration
proceedings being held or about to be held abroad in the same way as arbitration
proceedings held at home. However, since the rules for requesting interim measures
or measures of conservation and the extent to which courts may intervene in the
arbitration proceedings before taking such measures differ from one legal system

to another, preference might go to a provision assimilating the arbitration
proceedings, from the point of view of the conditions under which the court would
have to teke such interim measures or measures of conservation, to actual court
proceedings. Such, then, is the solution proposed by the Secretariat in paragraph
1 of article VIII of its draft.

55. Should the solution adopted with regard to interim measures and measures of
conservation be the one based on assimilating foreign to national arbitration
proceedings, it was suggested during discussion at the Working Group's £ifth session
that the provision be completed by a statement to the effect that any request

for such measures must be regarded. as not incompatible with the agreement to
arbitrate (TRADE/76, paragraph 27). Since this struck the Secretariat as of value,
even given the proposed wording of article VIII of its draft concerning interim
measures and measures of conservation, the point was inserted in paragraph 2 of the
article.

56, The same paragraph 2 contains another idea that is a modified version of a
suggestion submitted on this question, but not adopted, at the Working Group's
fifth session for the addition to the proposal inserted in paragraph 1 of article
VIII of the Secreteriat!s draft of a provision to the effect that the court seized
of the application for interim measures or measures of conservation should not rule
on the substance (TRADE/76, paragraph 30).
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57. This provision was opposed by several delegations as hardly acceptable to
their countries; and it does in fact seem 30, because, in relation to this more
or less minor problem of interim measures or measures of conservation, it denies
the law-courts the jurisdiction they may nevertheless have under other provisions
of the same European convention or other international or national texts on
arbitration,
58. Yet there is some justification for the concern expressed in the proposal
to prévent an applicatioh for interim measures or measures of conservation being
used as a pretext for the law-court intervening in the general dispute. However,
the justifiable desire to stop such an application from developing into a hearing
on the substance may be satisfied by a simple provision to the effect that such
an application does not mean that the party it emenates from intended the substance
of the case to go before the law-court. Thus the court, having no other
justification for intervening, could not use the epplication for interim measures
or measures of conservation ror that purpose. This is the form in which the
proposal under review has been incorporated in the Secretariat's draft, as the
second part of paragraph 2 of article VIII.

vicle IX
59. Although the Working Group had not contemplated drafting a special provision
on the setting aside of the arbitral award, various delegations thoughtit expedient
for the Secretariat to prepare a study on the number of cases in which international
arbitral awards may be set aside, on the basis of existing Furopean bilateral
conventions and of proposals under discussion in other organizations for uniform
legislation on arbitration in privete international law relations (TRADE/76,
paragrephs 14 and 54(c)).
60. The Secretariat found from its study that, while the question of setting
aside the award is not directly dealt with in the various bilateral or multilateral
international conventions on the organization of arbitrstion proceedings, recognition o
arbitretion agreements or recognition and enfoxcement of arbitral awards, it does
arise in at least two ways as regards the recognition and enforcement of arbitral
awards,
61. Pirstly, the list of grounds for setting aside the arbitral award contained in
various mational law-books has been used as a model, and usually as a basisg, for
the iaternetional lists of grounds for refusing to enforce awards. Secondly, the
setting aside of the award in the country where it was made on ome of the grounds
laid down in that country's lew is given es a ground for refusing to enforce the
award in practically all bilateral and multilateral conventions on the recognition

and enforcement of foreign arbitral awards.
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62. The process of transposing to the international sphere the various grounds for
setting aside awards laid down in the domestic laws of the countries concerned seems
to result in a substantial reduction in the number of awards actueslly set aside.
While the Geneva Convention of 1927 conteins a list of grounds for refusing to
enforce awards that constitutes a veriteble sum total of all the grounds for setting
aside awards conceivable to the lawgivers of the various countries, a very real
attempt is made in article V of the New York Convention of 1958 to reduce these
grounds to the sssential minimum below which the various European countries would
probably not be any more prepared to go than they are at the world level. As regards
refusal to enforce arbitral awards, the reduction in the number of impediments to
their enforcement, which was explieitly requested by some delegations and is
undoubtedly in keeping with the general eim pursued by the ad_hoc Working Group,
would eppear to have reached a point beyond which it cannot continue for the time
being.

63. The bilateral conventions and the multilateral Conventions of Geneva and New
York nevertheless leave the Contracting Stetes entirely free to write into their
legislation any ground they care for setting aside an award, and since, under article
V 1(e) of the Convention on the Recognition end Enforcement of Foreign Awards of

1C June 1958, a decision to set aside an award by the competent authority of the
country in whieh or under whose law the acward wes made is binding on other courts

of the Contrecting States, an arbitrel eward may, asccording to the most recent
international instrument on the subject, prove unenforceable if it has been set aside
in the country in which or under whose law it wes made on grounds that cannot, under
the New York Convention, be regarded in any of the Contracting States as grounds

for refusing to enforce the award.

64. A Convention which is primarily concerned with the recognition and enforcement
of foreign erbitral awards naturally makes no provision for the internationsl
settlement of the question of awards set aside in the country where they were made
but leaves it to the discretion of each of the countries concerned. On the obmer
hand, in an instrument like the European draft convention, which is designed to
settle verious questions regerding arbitration that may provoke difficulties
internationally, it is right and proper to cover the question of the setting aside
of awards, in so far as differences between the grounds for setting them aside
specified in the legal systems of the countries concerned and the grounds for
refusing to enforce awerds set out in an international instrument may result in
awards being set aside in more cases than could occur in the field of refusal of -

enforcement under a system in which an attempt had been made, within the pattern
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of en international .instrument, to reduce the number of grounds for refusing to
enforce awards. At once the simplest and most effective way of avoiding this
possibility would appear to be to limit, in the European draft convention, the grounds
on which an award may be set aside internationally, in the céuntry of origin, by
virtue of article V 1{¢) of the New York Convention, to the grounds for refusal of
enforcement set out in that Convention. This is the solution proposed in article IX
of the Secretariat's draft annexed to this note.

65. The list of grounds for setting aside an award in the Secretariat's draft includes
only the grounds set out in article V, paragreph 1, of the Convention of 10 June 1958,
since the grounds for refusing to enforce an award set out in paragraph 2 of the same
article would appear to concern only the countries in whiech the recognition or the
enforcement of the award is sought. Nor does the list of grounds for setting aside

en ewerd contain those enumerated in article V, peragraph 1(e), of the New York
Convention, since the said provision clearly concerns only refusel to enforce en award.
Cn the other hand, a new paragraph (e) hes had to be added to article IX, peragreph 1,
to enable the setting aside of an award obtained by reason of fraoud by the parties

or the erbitrators. This provision appeers to be indispenssble and corresponds to
Article V, 1(e) of the New York Convention whereby an awerd mey be set aside inter-
nationelly in the country of origin on the grounds provided in the law of such country,
such grounds usually including freaud.

Article X et seq.
66. At the present stege in the drafting of the European convention on arbitration,

the Secretariat thought it too early to submit a deteailed draft of final provisions

of the convention concerning, for example, the signature, ratification, entry into
force, denunciation, and interpretation of the convention, and amendments thereto.

It might be suggested, when the time is ripe, that the finel provisions be modelled

on chapter VIII of the Convention on the Contract for the Internationel Carriage of
Goods by Road, which was done at Geneva on 19 May 1956, also under the auspices

of the Economic Commission for Europe of the United Nations, and deals with a subject
which, as it touches questions normally governed solely by the laws of the various
countries involved, can only be regulated internationally by a text subject to
ratification procedure.

67. Given the close link that should exist between the proposed European convention
and the New York Convention of 16 June 1958, the former being to some extent designed
to complement the latter, it may be deemed expedient to open the new convention to
signature or accession only by European States or those perticipating in the activities
o? the Economic Commission for Europe that are at the same time Contracting Parties to
the Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June

1958, This result could also be achieved by giving to the European Convention on
arbitration the form of a Protocol to the world Convention.
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ANNEX

DRAFT EUROPEAN CONVENTION ON CERTAIN QUESTIONS
CONCERNING INTERNATIONAL COMMERCIAL ARBITRATION

THE UNDERSIGNED,

DULY accredited by their Governments,

CONVENED under the auspices of the Economic Commission for Europe of the
United Nations,

HAVING NOTED that questions concerning the recognition end enforcement of
foreign arbitrel awards have been regulated in the Convention signed for the
purpose at New York on 10 June 1958,

DESIROUS of promoting the development of European trade by, as far as
possible, removing certain difficulties that may impede the organization and
operation of international commerciel arbitration in relations between physical
and legal persons subject to the jurisdiction of the various European countries,

HAVE AGREED on the following provisions:

Article I

Sgope of the Convention

l¢ This Convention shall apply:

(2) To arbitrations releting to commercial transections entailing a
movement of goods, services or currencies across frontiers;

(b) to commercial arbitration agreements concluded between physical or
legal persons having their habitual place of residence or their
registered office in two different countries;

(c) to agreements whereby two physical or legal persons having their
hebituel place of residence or their registered office in the same
country accept arbitretion abroed in disputes of a commercial
character botween them; and

{4) to arbitration proceedings or arbitral awards not regarded as domeat$e®
in the country in which the proceedings are held or in which

recognition or enforcement of the award is requested.



TRADE/WP.1/29
Annex
page 2

2. For the purposes of this Convention the commercial character of a
transaction or dispute shall be judged in the case of each of the parties
thereto in accordence, for physical persons, with the law of the country of
their habitual place of residence and, for legal persons, with thet of the
country in which their registered office is situate. Where the parties to @
transaection or dispute have their habitual place of residence or registered
office in two different countries, the transaction or dispute shell not be
considered of a commercial character in terms of this Convention unless so

defined by the laws of the two countries concerned.

Article II
Right of legal persons of public law to resort to arbitration

1. The Contracting Stetes shall authorize legel persons of public law
subject to their jurisdiction to conclude valid erbitretion agreements in the

cases referred to in article I, 1(a) and (b) of this Convention.

Article III
Orgonjzation of the arbitration

1. The parties to an arbitration agreement shall be free:

() to appoint arbitrators or to esteblish means for their appointment

in the event of en actual dispute;

(b) to determine the place of arbitration; and

(¢) to lay down the procedure to be followed by the arbitrators.
2. Where an arbitration agreement conteins no exprsss or implied indication
regarding all or any of the points mentioned in the previous paragraph, the
necessery steps to initiate arbitration proceedings shall be teken, as the case
mey be, at the request either of the perty invoking the arbitration egreement
or of the arbitrators eppointed by the perties, by the President of the Chamber
of Commerce of the habitual place of residence of the respondent, where such

party is a physical person, or of the registered office, where the respondent

is & legal person.
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3. If in the respondent's country, it is impossible to determine the Chamber
of Commerce of the respondent's habitual place of residence or registered office,
the necessary steps shall be teken, subject to the same conditions, by the
President of the country's National Association of Chambers of Commerce, or, if
such & body does not exist, by the President of the Chamber of Commerce of the
cepital.

4. The competent President shall take steps:

(a) to appoint the respondent's arbitretor where the letter fails to do so
within 12 working days of the request for arbitration;

(b) to appoint & sole arbitrator where the porties have provided in their
egroement for arbitration by & sole arbitrator in the caese of any
dispute between them but fail to agree on the sole arbitrator;

(c) to appoint the presiding erbitrator, umpire, or referee where the
arbitrators sppointed by the parties fail to egree on such appointment;

(d) to determine the place of arbitration, provided thet, if the competent
President takes no decision on this point, the arbitration proceedings
shell be held in the country of the respondent's habitual place of
residence or registered office;

(e) to esteblish whether directly or by reference to arbitral rules or
statutes, the rules of procedure to be followed by the arbitrators,
provided that the arbitrators may establish their own rules of
procedure if the competent President expressly accords them this right,
or if his decision on procedure conteins no reference to 2ll or any of
the questions regarding arbitral procedure which may be ‘raised before
the arbitretors.

5. The competent President may .discharge all or any of the duties falling on

- him under paragraph 4 of this article by referring the parties in dispute to the
rules or statutes of an arbitrel institution, in which case the arbitration
proceedings shell be held in whole or in part according as the President refers
to all or only some of the said rules or statutes, in conformity with the
relevant provisions laid down by the arbitral institution thus designated.

6. The choice of arbitrators under the provisions of this erticle shall not be
limited by the requirement that the arbitrators must necessarily possess the
nationality of any Contracting State concerned in the arbitration proceedings.
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Article IV

Plea as to arbitral jurisdiction

1. Pleas as to the arbitrator's jurisdiction based on the fact that the
arbitration agreement was either non-existent or null and void or had lapsed
shaell be raised during the erbitration proceedings, prior to the delivery of &
statement of claim or defence releting to the substance of the dispute; those
based on the fact that an arbitrator has exceeded his terms of reference shall
be reised during the erbitretion proceedings as soon as the question on which
the arbitretor is alleged to have no jurisdiction is put to %he arbitrator or
examined by him ex officio.

2. In the case of questions left to the discretion of the perties under the
law deemed applicable by the arbitrator, plees not reised within the above-
mentioned time-limits mey not be entered at a later stage in the arbitration
proceedings and, in the case of questions left to the discretion of the parties
by the competent tribunal's rules of conflict, pleas not raised within the
said time-limits may not be entered during subsequent court proceedings
concerning the substance or the enforcement of the award. _

3. Subject to eny subsequent judicial control provided for under national
laws or international conventions, the erbitrator whose jurisdiction is called
in question shall be entitled to proceed with the arbitration, to rule on his
own jurisdiction and to decide upon the validity of the arbitration egreement

or of the contract of which the agreement forms part.

Article V

Plea as to jurisdiction of the courts

l« A plea as to the jurisdietion of the courts based on the fact that a valld
arbitration agreement existed shell be made by the respondent, under penalty of
estoppel, before the law-court seized by either party to the erbitration
agreement prior to the delivery of a statement of cleim or defence relating to

the substance of the dispute.
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2. In taking a decision, under article II, peragraph 3, of the Convention on
the Recognition and Enforcement of Foreign Arbitral Awards, of 10 June 1958,
concerning the validity of the arbitration agreement prior to the decision on
the reference of the case to arbitration, courts of Contrecting States seized
of a dispute over e matter on which the parties have concluded an erbitration
agreement shall exemine the validity of such arbitration agreement:

(e) under the law to which the parties have subjected their arbitration
agreement

(b) failing any indicetion thereon, under the law of the country in which
the award is to be: made;

(¢) feiling eny indication as to the law to which the perties have
subjected the egreement, end where at the time when the question is
raised in court the country in which the award is to be made cannot be
determiﬁed, uﬁder the competent law by virtue of the rules of confliét
of the court seized of the dispute.

3. VWhere the court seized of a question on which the perties have concluded
an aibitration cgreenent is that of the country in which or under whose law the
award is to be mede, its decision regarding the velidity of the arbitration
agreement shell be treated as res judicets both by any .arbitral tribunals or
law-courts subsequently seized of a question.covered by the arbitration
agreement>concerned end by any law-courts called upon to rule on the
recognition and enforcement of arbitral awards mede on the basis of the.
agreement on whose velidity o decision has been given by the first court
seized.

4. Where either pérty to en arbitration agreement has initiated arbitration
prbceédings before any resort is had to a law-court, law-courts of Contracting
States subsequently seized shall stay their ruling on the arbitrator's

jurisdiction until the arbitrel award is nede.
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Article VI
Applicable law

1. The parties shall be free to deternine, in their contract or arbitration
agreement, the law to be applied by the arbitrators to the substence of the
dispute.

2. Foiling any indicetion by the perties as to the applicoble law, the
arbitrators shall apply the contract, commercial practice and the domestic law
epplicable under the rules of conflict deemed applicable by the arbitrators.,

3. The arbitrators shall asct as amizbles commositeurs if the parties so

authorize them end if they may do so under the law they deem epnlicable.

Article VIL

Reasons for the award

1. The perties shall be presumed to have agreed that reasons shall be given
for the awerd unless they expressly declare thet reasons shall not be given.

2. The contrary shall hold true only if the parties have assented to an
arbitral procedure under which it is not customary to give reasons for awards,,
in which case the parties shall be presumed to have agreed that reasons shall
not be given for the award unless either perty has requested, before the end of
the heering, that reasons be given. )
3. Where, under this provision, reasons must be given for the award, they mey
be set out either in the award itself or in a separate document duly

authenticated end annexed to the award.

Article VIII

Interim measures ond measures of conservation

1. VWhere, during arbitrotion proceedings covered by this Convention, either
party deems it expedient to request that interim measures or measures of
conservetion be applied to »property in dispute or to property of the other party
situate in e country other thon that where the arbitration proceedings are held,
the courts of the Contracting States where the property is situate shall take
such measures at the request of the party concerned, if necessary on the besis
of an interim decision by the arbitrator, in the same wey as they would be teken

if they had jurisdiction in the case.
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2, The request for interim measures or measures of conservation shall not be
deemed incompatible with the arbitration sgreement, or regarded as o subnission
of the substence of the case to the court.

Article IX

Setting aside of the arbitrel award

1. Arbitral awards mode in disputes covered by this Convention shall be set
aside, with internationel effect under article V 1(e) of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, of 10 June 1958, only
where the perty requesting the setting aside furnishes to the competent
authority of the country where or under whose law the award has been made proof
that:

(2) the parties to the arbitration ogreement were under the law sppliceble
to them, under some incapacity or the scid agreement is not velid under
the law to which the parties have subjected it or, failing eny
indicetion thereon, under the law of the country where the award was
nade, or

(b) the party requesting the setting aside of the award was not given proper
notice of the eppointment of the erbitrator or of the arbitretion
proceedings or was otherwise unable 1o present his cese; or

(¢) the awerd deals with a difference not contemplated by or not falling
within the terms of the svbmission to arbitration, or it contains
decisions on matters beyond the scope of the submission to arbitration,
provided that, if the decisions on motters submitted to arbitration
can be separated from those not so subnmitted, that port of the award
which contains decisions on matters subnitted to arbitration may be
recognized and enforced; or

(4) the composition of the arbitral authority or the arbitral procedure
was not in accordance with the agreement of the parties, or failing
such agreement, was not in accordance with the law of the country where
the arbitrotion took place; or

(e) that the award was obtained by fraud.

Article X et seq

Final provisions




