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Note by the secretariat

On 9 ةn ه 1ه  November 1998, the Office of the Hi^h Commissioner for Hnman 
Rights, in cooperation with the Organisation of the Isiamic Conference (OIC), 
orقوniseه, at the United Office in Geneva, a seminar entitled “Enriching the 
Universaiit^^ of Hnman Rights, Islamic Perspectives on the Universal 
Declaration of Hnman Rights”.

This seminar, which forms part of a process for providing Isiamic 
perspectives on the Universal Declaration, was organised dnrin^ the s$th 
an^iversar̂؛ year of the Universal Declaration of Hnman Rights. It was desi^^ed 
to promote respect amon^ peoples and a better understanding of the 
significance of cultural and religious backgrounds in the content of the 
Universal Declaration. Twenty experts in Islamic Law and human rights were 
selected by the Hi^h Commissioner, in consultation with GIC. Given the 
academic character of the seminar, no final conclusions were drawn nor was a 
final resolution adopted.

In her closing statement, the Hi^h Commissioner reflecting on the 
results of the seminar, said that it had opened a channel of communication and 
indicated her intention of publishing the proceedings of the seminar, which 
would include a summary of the discussions and the papers presented by the 
experts.

Gwin^ to financial constraints and the lack of human resources, the 
Gffice of the Hi^h Commissioner for Human Rights was not in position to 
publish the final version of the publication for the fifty-fifth session of 
the Commission on Human Rights. The present document contains, the statements 
of the Hi^h Commissioner for Human Rights and the $ecretary-^eneral of the
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OIC, a draft summary of the discussions in three ian^ua^es, the statement made 
hy the ^e^uty ?orei^n minister of the Islamic Republic of Iran, the closing 
statement of the high Commissioner, and the list of experts, as well as the 
papers presented by the experts in their original language. It is to be 
considered as a provisional version, pending its final publication in the 
three languages of the seminar (English, French and Arabic) in due course.

The attached document contains the papers submitted by the everts in 
their original languages, pending translation.
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بيثيم1 الوص Æ بسم

م و س لإ ق ا أ و ل ] ل و ق ج و

جذت بلحيلأبق وسيلف اله؛هتوؤة

م ا لا س ي لإ ه ف ر ه و و ج ع د ى ي ل ء إ ا ن ع ب م ت ج ل ك ا س ا م ت ل ي ا ذ ل ا

م ع ن ه ي ي ل ف ه ك د ا ر ف لا أ ا ج ء ر ا س ن ا و ر ا ب ا ك ر ا غ ص ة و م ا ر ك ل ا  ، ب

ة م لا س ل ا ،و ه  ا ف ر ل ا .و

ئ د ا ب م م و لا س لإ ه ا م ي ق ت و ا ع ذ ز ن ي م ن ا س ن ل إ ث م ت ة ت ص ا خ

ي ه ف س ي د ق ة ت ا ي ح ل ة ل ي ن ا س ن لإ ، ا م  ا ر ت ح ا ة و م ا ر ك ل ، ا س  ي ر ك ت و  

ة و خ لأ ،ا ة  ي ر ح ل ا ل ( و د ع ل ا ،و ف  ا ص ن لإ ا ،و ة  ا و ا س م ل ا ،و ن  م ا ض ت ل ا ،و

ن ي ي ب س ن ي ج ن ن ب ا س ن لإ ة ا ف ا ، ك ن  م لأ لا س لإ ل ا ع ن ج ا س ن لإ  ا

ه د ص ق ى م م س لأ ، ا ى  ع ا ر ه ف ت ر ط ، ف ب  ل ه ا خ ه و ل ، عق ل  ث ق ي أ و

ه ن ا د ج ،و ح  س ف ه و م ا م ل أ ا ج ل م ع ف ل ل ا ع ا ف ت ل ا ،و م  س ر ه و ل ل ب س  

ف ك ا ن ل و ا ع ت ل ا ح و م ا س ت ل ا .و ا  ص ف و ص ن ة ل ي م لا س لإ — ا ا  ب ا ت ك

ة ن س ة و ح ي ح — ص م  و ق ى ت ل ة ع ب ا ج ت س لا ا ا م ي ل ن ف ا س ن لإ ،ا را  ك ذ

ن ا و ك ى أ ث ن ن ا ت م ا م د ق ة م ي ر ه و ي ج ة ه ع ف ا د ل ى ا ل ر إ ا ب ت ع  ا

ه ت ر د ى ئ ل ن ع و د ر و ل ث ج ا و ر ن خ ح ع و ن ر ي د ل ،ا ن  و د ل و ي ط ع ت

ة ر و ر ي س خ ل ي ر ا ت ل • ا

ة د ا ي ر م ف لا س لإ ن ا م ك ي ت ه ف ق ط ر ت و ل ع ق ل ا ،ب ة  ف ا ض ى إ ل ت إ ا ب ث ل ا

ى ل ه ع ت ا ز ك ت ر ه م س س أ ة و ي ر ه و ج ل ي ا د ف ا م ت ع ة ا ي ر ح ر ال ر ح ث ل ا  و

ي ر ك ف ل ذ ا ن ءا ا س ن لإ ر ا و ( ح ه م و ن ث ن ة م ي ر ح ل ر ( ا ا ب ت ع ا ه ب ن لا أ



د و ج ق و لا ط ،لإ لا  ع و ن ق ل ل ط ، م ل  ك ب ا ن —وس ه ة ي ة ط ل ع ا ن ف ي ب

ذا ك ه ا ذ . و

ك ل ذ ن ل ا د ك ا ه ت ج لا ن ا م م ه ص أ ئ ا ص ا خ ذ ن ه ي د ل ، ا و  ه ل و ذ ب

د ه ج د ال ا ج ي ل لإ و ل ح ل ة ا ع ج ا ث ل ت ا لا ا ك ش لإ ي ل ت ل ا ا ه ح ر ل م ع ي ق ا و ل  ا

ش ا ح ي ع ر ل و ط ث ل ي ل ش ف ل ت خ ت م لا ا ج ل ة ا ل إ ب ع ا م ت لاج ة ا ل إ ب ف ا ق ث ال و

ة ي و ب ر ت ل ا ا و ه ر ي غ • و

ث ي د ح ل ل ن و ق ع و ق ة ح أ ر ل ي ا م ف لا س لإ ، ا ة  ر ا ش لإ ا ر د ج ى ت ل  إ

ا ت م ن ا ه ك ي ل ة ع رأ م ة ال ي ب ر ع ل ، ا ى  ة ف ي ل ه ا ج ل ، ا ث  ي ت ح ش ا ع

ا ع ا ض و ة أ ئ ي ة س ئ ي ل م م ل ظ ل ا ر ب ه ق ل ا ا و ز و ي ة ل ن ا ه لإ ا م و م م ه و

ق و ق ح ، ال ا  م ي ب ك ف ل ها ذ ق ي ح ة ف ا ي ح ة ال م را ك ل ا . و

ا م د ن ع ء و ا م ج لا س لإ ع ا ف ا ر ه ن م ع ي م ح ل ، ا ا  ه ر ش ب ا و س م ا ب ا و ه ت

ل ج ر ل ي ل ق ف و ق ح ت ال ا ب ج ا و ل ا ، و د  ك أ ا و ه ا ل م ه ن ن أ ا ك ي ر ي ش ف  

ة ي ول ؤ س م ل ر ا ي م ع ت ض ل ر لأ ، ا ا  ج ه ت ن ي م ك ف ل ج ذ ه ن ج م ر د ت ل ، ا  

ة ا ع را ع م ق ا و ل ا ل ر ا ب ت ع ا ف و ر ظ ل ، ل ن  و ي د ز أ ي ي م و ت ة أ ل ض ا ف ، م  

ن إ ل ف ت ك ا لآي ة ا ي ن آ ر ق ل ة ا ه ج و ل ا ا ب ا ط ى خ ل ن إ ي ن م ؤ م ن ال ي م ل س م ال و

غ ي ص ر ب ي ك ذ ت ل د ا ا ر ف لإ ا ا و و ع أ م ج ، ل ي  ل ف ا ك ص م خ ف ي ي ل ا ك ت ل  ا

ق و ق ح ل ا ت و ا ب ج ا و ل ا < و ن  و ؤ ش ل ا ة و م ا ع ل ، ا ت  ا د ا ي ع ل ا ت ك لا م ا ع م ال و

ة ي ل ا م ت ال ا م ا ز ت ل لا ا ة و ف ل ت مخ ، ال ت  ا ح ا ب ل ا ت و ا م ذ ح ل ا ، و ق  لا خ لأ ا و

ك و ل س ل ا < و ل  ك ك ل ر ذ ب ت ع لا ي م ا ة ش أ ر م ل ا ل ذ م إ ن ل ك ا ي ب و ح ص م  

ة ن ي ر ق ة ب ص ا ، خ ا  ذ ه ق و ا ف ت ا ر ب و ه م ء ج ا م ل ع ل ن ا ي ر س ف م ل ا . و

د ج ن ي و ن ف آ ر ق ل م ا ي ر ك ل ا ا د م ي ز ى ي ل ة ع ئ ا م ث لا ة ث ي ت آ ي ب  

ة ي ك ه إ ٦ ة ٦ ر م ي ن د م ي إ 148 ر و ف ة ا و ن س ة ا ل ي و ب ن ة ا ل ح ي ح ص ل

ث ي د ا ح ة أ د ي د ا ع ه ل د ك ك ؤ ى ت ل ق ع و ق ة ح مرأ ي ال م ف لا س لإ ل ا و ا ن ت وت



ع ي ض وا ة م د د ع ت ا م ه ن م خ ي ت ت ف لا ا ج ة م د ي ق ع ل ت ا ا د ا ب ع ل ا  و

ت لا م ا ع م ل ا ة و ر س لأ ا ا و ه ر ي غ . و . . ن  ي ب ا ت ه ت ن ا ك ة م ع ي ف ر ل ، ا

ا ه ق و ق ح ل و ك ش ح ب ض ا ، و ى  ل ، ج د  ق ح ف ن ه م ل ل ة ا رأ م ل ال ق ك و ق ح ال

ي ت ل ا ا ه ت و ا ل س ج ر ل ا ا ب ه ت ج ر خ أ ن و ة م ي ع ض و ل ة ا ي د ر ت م ي ال ت ل  ا

ت ن ا ا ك ه ي ، ف ى  ل ف إ ا ع م ن م ا س ن لإ ل ا م ا ع ل ل ا و ؤ س ل ، ا ل  ا ز ث ع

ل ج ا ر ت و ا ي ه ن س أب ا ث ل ا ا و ق ت م ا ك ن ي ا ر ذ م ت ك ق ل ن خ س م ف ن

ة د ح ا ق و ل خ ا و ه ت ا م ه ج و ث ز ب ا و م ه ن لا م ا ج ا ر ر ي ث إ ك . ء ا س ن  و

ء) سا ن ل ،ا  ٦. )
ل ا ق ه و ل ل ه ا ن ا ح ب • س * ب ر  ا ج ت س ا م ف ه م ل ه ب ى ر ن ع لا أ ي ض أ

ل م ل ع م ا م ع ك ن ن م و ذكر م ى أ ث ن م أ ك ض ع ن ب ض م ع ( ب  ( آل 

ن ا ر م 1،ع 9 .إ5

د ق ن ف ي ن ب آ ر ق ل ن ا ة أ رأ م ل ال ج ر ل ا ن و ل م ص د أ ح ا س و ي ل و

ا م ه ن ي ق ب ر ى ف ر ف ه و ة ج ع ي ي ل ح ل ، ا ك  ل ذ ا ل م ه ن ف ا ي و ا س ت ى م ف  

ل م ع ل ء ا زا ج ال ه و ي ل ،ع ا  ب ا و و ث ا أ ب ا ق ،ع ث  ي ل ح ا ه ث ن ا ح ب ؛س ن ر  م

ل م ا ع ح ل ا ن ص و ذكر م ى أ ث ن و أ ه ن و م ؤ ه م ث ي ي ح ن ل ة ف ا ي ة ح ب ن ب ل ه  

م ه ت ي ز ج ن ل م و جره ن أ س ح أ ا ب وا م ن ا ن ك و ل م ع ^ ي ل ر  ح ن ل ،ا  9 7 .إ 

ل ا ى وق ل ا ع : ت ل  ا ج ت ل ب رل ي ص ا ن ن وا م ب س ت ك ء ا ا س ث ل ل ب و ي ص ن

ا ن رن(ا م ي س ت ء ر اك ا س ن ل ^ 9ة، ا  •

ة ف ا ض إ ى و ل ا إ م م د ق ن ت إ م ا ف لا س ة لإ ك ا ر ش ل ا ر ر ق ن ي ي ب  

ل ج ر ل ة ا رأ م ال ، و ى  ء ف ا س ر د إ ع ا و ع ق م ت ج م ل ر ا ه س ل ا ى و ل ع  

ض و ه ن ل ه ا ، ب م  ا ك ح إ ه و ر ي ي س ل ت ا ز ق ئ ع ج ) و • ' ن  و ن م ؤ م ال  و

ت ا ن م ؤ م ل ا م و ه ض ع ء ب ا ي ل و ض أ ع ن ب و ر م أ ف ي و ر ع م ل ا ن ب و ه ن ي و

ن ر ع ك ن ل )ا ) ة  ب و ت ل .ا ا ) /



د ق ب ف ج و ى أ ل ل ع ج ر ل ة ا رأ م ال < و ر  م لأ ف ا و ر ع م ل ا ا ب م ه ب ي ن ع ت

ه ذ ة ه م ل ك ل ن ا ر م ي ة خ ي ا د ه ه و ي ج و ت ى و ل ل إ م ع ل ح ا ل ا ص ل ، ا ة  د ئ ا ف  ل

ن ل ه و ة ال م لأ ا .و

ا م ب ك ج و ا أ ه ي ل ع ع ل م ج ر ل ك ا ل ذ ي ك ه ن ل ن ا ر ع ك ن ل ا ،ا  وم

ه ل م ش ن ي ر م ل ح ر خ ا ر ض أ د و د ه ع ت م ت ج م ، ال ق  و ع ت ه و م د ق ت

ه ر ا ه د ز ا ،و ة  رأ م ل ا ة ف ل و ؤ س ا م ذ ه ر ب م لأ د ا ر ا و ل ى ا ة ا ف ي ن لأ ع  

ة ي ا م ع ح م ت ج م ه ال م د ق ت ه و ت م لا س . و

ا م ت ك ب ث ا أ ه م ل لا س لإ ا ا ه ق ى ح ط ف ا ش ن ل ى ا ع ا م ت ج لا ا

ف ل ت خ م ه ب ل ا ك ش ه أ ع ا و ن أ ، و ب  ا س ت ك ا ف ك ر ا ع ل م ا و ل ع ل ا  و

ت ا ر ي خ ل ا ، و ة  س ر ا م م ل و ل ك ا م ع لأ ، ا ل  ن ح ح ت ت و ا ي ل و ؤ س ل ، ا

ا ه ر ا ب ت ع ا د ب ت ق ف ل ل ك ج ر ل ا ع ك ي م ج ف ب ي ل ا ك ت ل ة ا ي ن د ب ل ة ا ي ل ا م ال و

ة ي د ب ع ت ل ا ، و ت  ل ت م ح ا و ه ت ا ع ب ة ت ل م ا ،ك ا  ق ا د ص ه م ل و ق ز ل ل ع ج ن ر و إ  

ن ي م ل س م ل ت ا ا م ل س م ل ا ن و ي ن م ؤ م ل ا ت و ا ن م ؤ م ل ا ن و ي ت ن ا ق ل ا  و

ت ا ت ن ا ق ل ا ن و ي ق د ا ت ص ل ا ت و ا ق د ا ئ ح ل ا ن و ي ر ب ا ث م ل ا ت و ا ر ب ا ت ص ل ا  و

ن ي ع ش ا خ ل ا ت و ا ع ش ا خ ل ا ن و ر ي د؛ق ص ت م ال ت و ا ؛ق ل ص ت م ل ا ن و ي م ئ ا ن ح ل ا  و

ت ا م ئ ا ن م ل ا ن و ي ل خ ف ا ح ل ا م و ه ج و ر ت ف ا ن خ ف ا ح ل ا ن و ي ر ك ا ذ ل ا ه و ل ل ا

ا ر ي ث ت ك ا ر ك ا ذ ل ا د و ع ه أ ل ل م ا ه ة ل ر ف غ ا م ر ج أ ا و م ي ل ن  ̂ ع

ب) ا ز ح لأ ،ا  55. )

ت ن ا ك ا ف ه ك ل ل ذ ل ب ق ك و ق ح ة ال ع و ر ش م ،ال ي  ل ف ا ج ة م ا ي ح  ال

ة م ا ع ل ة ا ص ا خ ل ا .و

ا م د ن ع ا و ه ت ض ر ت ع ت ا ا ب و ع و ص ع أ ن وا ت م ل م ى ع ل ا ع ه ز و ا ج  ت

ل و ص و ل ى ل ل ا إ ه ق و ق ع ح ا ف د ل ا ا و ه ن ب ع ا ج ي إ ة و ي ا م ح ل ه ا ذ ه  ل

ق و ق ح ل ا ا ه ر ا ر ق إ ى و ل ة ع ل و د ل ع ا م ت ج م ال ،و ا  ق ي ق ح ا ت ه ت ي ت ا ذ ل



ا راب ع إ ن و ا ع ه ت ي ص خ ا ش ه ت ك ر ا ش م ى و ة ف م ا ق ع إ م ت ج م ن ال ز ا و ت ل  ا

ل م ا ك ت ل .ا

ذا ك ن ه م م ا ض لا س ق لإ و ق ة ح رأ م ة ال ي ن د م ة ال ي ع ا م ت ج لا ا و

ة ي س ا ي س ل ا ا و م ا ك ه ن م ل ض ج ر ل ، ل ح  ض و أ ن و س أ ي ك ل ا ن ن ه  م

ق ر ا ف م ه ن ي لا ب ى إ و ق ت ل ا ، ب ل  ا ى ق ل ا ع : ت ا ر  ا ي ه ل ا س أب ا ن ل ا ا ت إ

م ك ا ن ق ل ن خ ر م ك ى ذ ث ن أ م و ك ا ن ل ع ج ا و ب و ع ل ش ئ ا ب ق ا و و ف ر ا ع ت ن ل إ  

م ك م ر ك د أ ن ه ع ل ل م ا ك ا ق ت ت ر إ أ ا ر ج ح ل 1،ا 3. ^

م لا س لإ ا و و ه س و س ؤ ق ي لا خ لأ ة ل ل ض ا ف ل ل ا د ع ل ا ف و ا ص ن لإ ا ،و

ت ل ز ه ن م ا ك ح ي أ ن ف آ ر ق ل ج ا ي ر د ت ل ا ،ب ل  م ش ا و ذ ا ه ن م ا ا ك ص ا خ

ة رأ م ل ا ي ب ت ل ت ا ن ا ا ك م د ، ع ا  ت ا ا ذ م ل م ق ع ن ة ت ا ي ح ل ا ،ب د  ء و ،ت ا  ه لاث

ى ث ن ،أ ح  ب ص أ ا ف ه د ل و ج ،و ة  م ا ر ك ،و ق  و ق ح ة و د ي د ي ع ة ف ا ي ح ،ال

ا مك ل ع ت ، ل ث  ر لإ ا ، و ق  ا د ص ل ا ، و ج  ا و ز ل ا ، و ف  ر ص ت ل ا ي و ف

ا ه ل وا م ، أ ة  ك ر ا ش م ل ا ي و ة ف ي م ن ر ت ي غ و ء ع م ت ج ل ك ا ل ن ذ ق م و ق ح  ال

ت ا ب ج ا و ل ا .و

ق و ة حق أ ر ل ا
ر ر م ق لا س لإ ة ا أ ر م ل ا ل ق و ق ا ح ه م ز ل أ ت و ا ب ج ا و ، ب ت  ء ا ج

ة ح ي ر ة ص ي ل ي ج ه ف ل و ى ق ل ا ع ن ) ؛ ت ه ل ل و ث ي م ذ ل ن ا ه ي ل ع  

ف و ر ع م ل ا ة ر إ ب ر ق ب ل 22 ،ا د إ 8 ق ت ف ن ي ة ب لآي ق ا و ق ة ح رأ م ى ال ل ع

ساس ن أ ي ت و م ه ساس و ل أ د ع ل ن ا ي س ب ا ن ل ة ا ف ا ى ك ء ف ا ن ح إع

ل ي ك ق ذ ه ح ق ي ،ح ف ل و ب ا ق ل م ا ا ي ع ق ي م ج ل م ا ه ت ا ب ج وا ن • ب إ و

ع ب ت ت ل ر ا ي س ف ت ه ل ذ ة ا ه ل لآي خ لاح ا ي ه ن د أ ت ق ر ب ت ع د ا ن ع

ء ا م ل ع ة ال د ع ا ة ق ي ل ي ك د ف ي ك أ ة ت ا او س م ن ال ي ل ب ج ر ل ة ا رأ م ال < و ك  ل ذ ل  

ي ف ت ك أ ف س و ق و ل ا د ب ن ض ع ع ه ب ذ ق ه و ق ح ل ى ا ء ف س ن ث ز م ا ج ي لإ ا



ر ي ل غ خ ل ، ا ة  ئ د ت ب ا م ه د ك و أ ا ب ع ر لا ش ق ع ى و ن ع أ ك و ل ذ ق ب ة ح ا ي ح ال

ف ن و ح ال *ىا ^ (ة| ل

د ق م أ لا س لإ ئ ا ح ل ي ا ة ف ا ي ح ل ن ا ا س ن لإ ، ل را  ك ى ذ ث ن أ • و

د ق غ و ا ر ص ا دن لإ م ا ئ لا ل ك ا ل ذ ا ل ر ب ت ع د م ا س ف ة إ ا ي ح ل ى ا ل س ع ا ن ل ا

و م أ ه ن ا م ر ا ح ه ن ن م ي م ت ل ا ر ئ ا ب ك ل ث ا د ح ن ت آ ر ق ل ن ا ا ع ه رت و ل ح . خ

ل ا ه ق ل ل ى ا ل ا ع ؛ ت ز ر  ل م ت ا ق س ف ر ن ي غ س ب ف و ن د أ ا س ي ف ف  

ض ر لأ ا ا م ن أ ك ل ف ت س ق ا ن ل ا ا ع ي م ، ج ن  م ا و ه ا ي ح ا أ م ن أ ك ا ف ي ح  أ

س ا ن ا ال ع ي م ( ج ة ر  د ئ ا م ،ال  32 )  ، ل  ا ه وق ن ا ح ب لا ر س ا و و ل ت ق ت

س ف ن ل ي ا ت ل م ا ر ه ح ل ل لا ا ق إ ح ل ا ( ب م ر  ا ع ن لأ ،ا  151. )

ي ف ا و ذ ق ه ا ي س ل د ا د م ن لا س لإ ما ا ن ب ا ل ك ص ح ي ي ة ف ي ل ه ا ج  ال

ن ق م ا ه ز ح إ ا و ر لأ ق ل ح ر ي غ ،ب ا  ع ن ش ى م ل ه ع ج ص و و ص خ ل د ا وأ ب

ت ا ن ب ل ل t ا ا ى ق ل ا ع ا ر ت ذ إ ة و د و ء و م ل ت ا ل ئ ي س أ ب ب ن  ذ

ت ل ت ( ق ر ا ر  ي و ك ت و8ء ل _ )  . ب  ج و أ م ف د ل ع ي ض ف ر ا ت ك ذ ى ل ل ع

ت ن ب ل ،ا ي  و ن ر ل ع و س ه ر ل ل ى ا ل ه ص ل ل ه ا ي ل م ع ل س ،و ه  ل و ن ر ق م  

ت ن ا ه ك ة ل ن ب م ا ل ا ف ه د ئ < ي م  ل ا و ه ن ه < ي م  ل ر و ث ؤ ه ي د ل ا و ه ي ل ع  

ه ل خ د ه أ ل ل ة ا ث ج ل ( ا ه ر  ج ر خ و أ ب د أ و و ا د د م ح أ . و ) ك  ل ذ ا و ع ف ا د م ل  

ن ا ا ك د ئ ا ن س ع م ز ف ل ر ا و ف ن ل ا ع و ز ج ل ا د و ن ة ع لاد ت و ا ن ب ل ، ا ا  م ك

ء ا ي ج ه ف ل و ى ق ل ا ع ) ت ر وإذا  ش م ب ه د ح ى أ ث ن لأ ا ل ب ل ه ث ه ا وج ود س  م

و ه م و ي ل ق ى ك ر ا و ت ن ي م م و ق ل ن ا ء م و ا س ر م ش ه ب ه ب ك س م ي ى أ ل ع

ن و ه أم ه س د ي ي ب ف ا ر ت ل لا ا ء أ ا ا س ن م و م ك ح ( ي ل ر  ح ن ل  ،ا

5 9 - 58. ؛



(ص م  ط ت ل |

ر ب ت ع م ي ل ع ت ل أ ا د ب ا م ي س ا س ي أ م ا ف لا س ه لإ ت ح م ف و ت أ ا ي لآ ا

ى ل و لأ ي ا ت ل ت ا ل ز ن ن ن م آ ر ق ل م ا ي ر ك ل ) ا رأ  ق م ا س ا ك ب ب ي ر ذ ل ا

ق ل ، خ ق  ل ن خ ا س ن لإ ن ا ق م ل ، ع رأ  ق ك ا ب ر م و ر ك لأ ، ا ي ا  ذ م ل ل ع

م ل ق ل ا ،ب م  ل ن ع ا س ن لإ ا ا م م م ل ل ع (ي ق ر  ل ع ل ،ا  ٦ — (ة  را  م ة أ ء ا ر ق ل ا ب

ة ر ا ش إ ى و ل م إ ي ل ع ت ل م ا ل ع ل ا ، و ه  ت د ك أ ا و ه ر ي ن غ ت م ا ي لآ ا

ه ل و ق ز ك ل ع ج ل و ق ل ) ي ه و ت س ن ي ي ذ ل ن ا و م ل ع ن ي ي ذ ل ا لا و  

ن و م ل ع ( ي  ( ر  م ز ل ، ا  9 ) ه  ل و ق ه و ن ا ح ب ) س ا  و ل أ س ا ل ف ه أ

ر ك ذ ل ن ا م إ ت ن ن لا ك و م ل ع ( ت  ( ل  ح ن ل ،ا  43 )  . ا  م د ك ر ي و ف

ث ي د ا ح لأ ة ا ح ي ح ص ل ب ا و ج م و ل ع ت ل م و ا ي ل ع ت ل ب ا ل ل ه م و ل ع ل ،ا

ل ا ى ق ل ه ص ل ل ه ا ي ل م ع ل س ) و ن  ه إ ل م ال ي ل ن ث ع ب ا ي ت ن ع ت ا م م إن

ت ث ع ا ب م ل ع ا م ر ش ب م ، و ن  م د ف ا ر ا أ ي ن د ل م ا ل ع ت ي ل ، ف ن  م د و ا ر أ

ة ر خ لآ م ا ل ع ت ي ل ، ف ن  م ا و م ه د ا ر ا أ ع م م ل ع ت ي ل ( ف  ( ه  ج ر خ  أ

ي ر ا خ ب ل ( ا  . ة  ر ا ش لإ ا ر د ج ت ى و ل ن إ ي أ ن ع ل ب ا ا ن ف ل ا ي ب ذ ف ه ه

ت ^ لآ ث ا ي د ط لأ ا ل و ج ر ل ة ا أ ر ل ا ا و ع .م

ى و ر ن و ل ا ع و س ر ى ل ل ه ص ل ل ه ا ي ل م ع ل س ه و ل و ) ق ب  ل ل م ه ل ع ل ا

ة ض ي ر ى ف ل ل ع م ك ل س ( م  ( ه  ج ر خ ن أ ب ة ا ج ا ( م ة  م ل ك م و ل س م  

ي ن ع ر ت ك ذ ل ى ا ث ن لأ ا ع و ا م ج إ ء ب ا م ل ع . ال

ا م ء ك ا ي ج ب ف ت ة ك ر ي س ل خ ا ي ر ا ت ل ا ن و ل أ و س ر ل ى ا ل ه ص ل ل ا

ه ي ل م ع ل س ب و ل ل ن ه ى م د ح ء إ ا س ن ل ت ا ا ب ت ا ك ل ،ا ى  م س ت ء و ا ف ش ل ا

ها ي و د ع ن ،ل م أ ل ع ه ت ج و ة ز ص ف ة ح ب ا ت ك ل ن ا ي س ح ل وت ح خ ه ال ن ي ي ز ت ،و
ا م ح ك د ى م ل ه ص ل ل ه ا ي ل م ع ل س ء و ا س ر ن ا ص ن لأ ي ا ت ا و ل ل ن ا ي ع س  

ى ل ه إ ق ف ت ل ى ا ن ف ي د ل .ا ى  و ي ر ر ا خ ب ل ه ا ن ى ع ل ه ص ل ل ه ا ي ل م ع ل س و



م ر ع ء ن ا س ن ل ء ا ا س ر ن ا ص ن لأ م ا ن ل ه ع ت م ء ي ا ي ح ن ال ه م ق ف ت ل ي ا ف

ن ي د ل ق • ( ا ح ي ك ك ف ل • ذ

ل ض ف ب ا و ذ ع ه ي ج ش ت ل ن ا ل م و س ر ل ء ا ا ف ل خ ال ن و ه م د ع غ ب ب ن

د ر د ع ي ب ن ك ا ا م س ن ا ا ء ل م ل س ي ت ل م ا ف و ل ع ا ل ا ب لأل و ر و ع ش ل  

ة س ا ي س ل ا ، و د  ت ن و ا س ك ل ج ن ي ه ي ل ل إ ا ج ر ل م ا ث ع ت ل ع ل ا م س  و

ث ي د ح ل . ا ر  د ج ت ة و ل خ ح لا ل ن ا ة أ رأ م ت ال ر ه ت ش ة ا ق ث ل ا ة ب ل ا د ع ل ا و

ي ة ف ي ا و ث ر ي د ح ل ث ا ي م ح ل ل ق ن ن ي ي ع د أ ح ا ن و ه م ئ ا م ل ا ع م ا ه  ات

ب ذ ك ل ا و ب ا أ ح ي ر ج ى ت ة ف ي ا و ت ر ا ث د ح م • ال ر  ك ى ذ ي ه ذ ل ت ر ا  

748/ ي إ 1 348  ه ف ب ا ت : ك ن  ا ز ي ل م ا د ت ع لا ا ا ه م ص : ن ا ر  وم

ت م ل ن ع ء م ا س ن ل ن ا ت م م ه ت و ا ن أ ا م ه و ك ر ن٦ر ا ت ا ك و ن ا ه ض ع ب ل

س ل ا ج ة م د و ه ش ي م ن ف ا و ر ي ق ل س ا ن و ت ة و ي ل ه ر ث ، و ي  ف ر و ص  ،م

م ا ش ل ا ، و ة  ر ص ب ل ا ، و ة  ف و ك ل ا . و . .

ب ت ك خ و ي ر ا ت ل م ا ج ا ر ت ل ا ة و ل ف ا ن ح ه ر ا ب خ أ ن ب ه ت ل ح ش ن أ  و

ة ي م ل ع ل ة ا ي ب د لأ ا ة و ز ي م ت م ل . ا

1 »-.Vة ض I a لتعكي>ل I t| ^■ا-لا

أة لمر ي ا ر ف ل ق م ا ن لا س ن لإ ا س ن ر إ ، ح ف  ل ك ، م ل  و ؤ س • م ا  م أ

ا ه ت ي ر و ح د ب ت ي ف ر ف ا ي ت خ ا ا ه د ق ت ع ل م ا ى ث ل ا ع ‘ت . ه لا ر  را ك ي إ ف  

ن ي د ل ة ر إ ا ر ق ب ل ، ا  156^  ، ي  ف ء و ا ن ل ب ح م ا ن ه ر ي ك ف ت

ا ه ر ي ي ع ت ،و ا  م أ ا و ه ف ي ل ك و ت ه د ف ك ؤ ه ي ر و د ا ب ه ت ي ر ا ح م ي ن ف و ك ت

ه ي ل ن ع م م ا ز ت ل و ا ه أ م د ي ٠ ع ف ا و ت ل ن ك ي ت ل ا ح ل ي ا ة ه ل م ح ت م  

ا ه ت ي ل و ؤ س ، ل ر  ا ب ت ع ا ا ب ه ل ت م ح ت ت ا ع ب ا ت ه ر ا ي ت خ ن ا ب م ا و و ث أ

ب ا - عق

ن ح ن ن ف ي ر ح ل خ ن ة ن أ ر م ل ي ل د ف ه ل ا ع و س ر ،ل ى  ل ه ا ص ه لا ي م ل ع



م ل س ، و م  ى ث د ف ه ء ع ا ف ل خ ن ا ال ي د ش ا ر ، ل ا  ه د ج ل ن ج ر ل ا ، ك ء  وا س

ي م ف ل ع ت ل ، ا و  ي أ ل ف و خ د د ج ا س ل د ا إ ع ت ل ، ل و  ي أ ة ف م ه ا س ل ي ا ف  

ت ا و ز غ ل . ا ا  م ا ك ه د ج د ن ت ق ل د ا ا ج م ي ل ف ك ش ا أ ه ي ل ن ع ل م ئ ا س ، م

ا ا ك ه ل خ ، ر ل ت  د ب أ ا و ه ي أ ي ر ت ف ا ه دن ا أ ي ا ض ق ل ة ا ؛ جل ست ل ى ا ل ر ع را  غ

ا ن م ا ن ك د م ن ت ه ن ة ب ب ت د ع ن ه ع ت ع ي ا ب ى م ل ه ص ل ه ال ي ل م ع ل س و

ه ت ر و ا ح م ي و ط ف و ر ة ش ع ي ا ي ل ،ا ا  ن وم ا ن ك م م ة أ م ل ن س م ض و ع ب  

ت ا ي ب ا ح ئ م ل ى ا ث ف ا ر ي ل ، ا د  ي د ح ت ر و ه ل ،ا و  ح ن ك و ل ن ذ م

ت ا م ه ا س ل ي ا ت ل ت ا ن ا ة ك أ ر م ل ة ل م ل س ل ، ا ي  ت ل ا ت و ت ب ث ا أ ه ب

ا ا م ه ن خ ه م ن م م لا س لإ ن ا ق م و ق ي ح ة ف ي ر ي ح أ ر ل ر ا ي ي ع ت ل ا  ، و

ا ن وم ا ا ك ه ن ل ر م و ى د ة ف س ر ا م ه م ذ ق ه و ق ح ل ، ا ة  ي ل ه أ و

ة م ه ا س م ل ي ل ة ف ا ي ع ح م ت ج ل  . ا

ق و ع ر ا ح ة ل ط ي ز ا ا ة 0ل ي ج

ر ر م ق لا س لإ م ا د ز ع ي ي م ت ل ن ا ي ر ب ش ب ل ، ا ن  خ ف ر ل و ض ا ف ت ل ا

ن ي ن ب ي ج و ز ل ى ا ل س ع ا س ق أ ر ف ل ي ا س ن ج ل ، ا ل  ا لى ق ا ع ؛ ت  ( ن  ه  

س ا ب م ل ك م ل ت ن أ س و ا ب هن ل ( ل ة ر  ر ق ب ل ،ا  87 1 ) ا  ذ ه ني و ع ة ي د ش

ل ا ص ت لا ب ا ر ق ل ا ة و ا و ا س م ل ا ، و و  ه ا و د م ي ف ن ي د أ ق ج ع ا و ز ل ا

د ق ة ع ك ا ر ، ش ي  ط ع ه ي ي ف ر ل م ى ل ل د ع ء ح وا س ل ، ا ة  ي ر ح ل ي ا ف  

ه م را ب ا إ د ي ع ن ب ب ع و ر ط ض غ ض ل و ا ه أ را ك لإ و ا م أ ا ز ل لإ ك • ا ل ن ذ أ

م د ط لإ د ا ض ق ر ى ح ل ج ع ا و ز ل ه ا ل ع ج ا ف ق ا ث ي ا م ظ ي ل ث غ ي ل ح ا ق

ه ن ا ح ب ى س ل ا ع ت ن ر ت و م ه و ت ا ي ن آ ق أ ل م خ ك م ض ل ك س ف ن ا أ ج ا و ز  أ

ا و ن ك س ت ا ل ه ي ل ل إ ع ج م و ك ن ي ة ب د و ة م م ح ر ( و م ر  و ر ل ، ا  21)

ل ا ق ه و ن ا ح ب ن ت س ذ خ أ و م ر ك ن ا م ق ا ث ي ا م ظ ي ل  ( غ

ء ا س ن ،ل  21) ث  ي ح ن ب د إ ق ج ع ا و ز ل غ ا ل ،ب ي  ر ف و ظ ن م ل ا



ى ا م لا س ، لإ ة  ج ر ق د ا ث ي م ن ال ي ن ب ي ج و ز ل ، ا ت و  د ن و ه ت ب ج و م ب

ق و ق ت ح ا ب ج ا و ة و ظ ل غ ا م م ه ن ي ي ، ب ف ا و ه ت م د ق ى م ة ح رأ م ي ال ف

ر ه ل ، ا و  ي أ ع ف ي ت م ت ل ،ا ا  ذ م إ ل ل خ د ها ي ، ب ي  ف ة و ق ف ن ل . ا

ا م ح ك ا ت م ا أ لا س ة لإ أ ر م ل ق ل ن ح ا ذ ئ ت س لا د ا ن ج ع ا و ز ل  ، ا

ق ح و ه ل و ك و ا ي ه ة ل ن ب ول ؤ س ل ي ا ر ف ا ي ت خ لا ة ا ر ش ا ع ل ا . و ك  ل ذ ل

ى ن م ب لا س لإ ا ا ر ي ي س ة ت ر س ى لأ ل ة ع ن ب ول ؤ س ل ة ا ك ر ت ش م ل ، ا ى  ل ع و

د ض ا ع ث ل ي ا ع ف لا ط ض لا ا ا ه ، ب ا  ذ ه ا و ه م س م ح ث ل ي د ح ل ي ا ا و ي ث  ل

م ر ك ل ع ك ا م ر ك ل ك ل و و ؤ س ن م ه ع ق إ ب ( رع ه ر  ج ر خ ن أ ا خ ي ش ل ( ا  .

ة ل إ ب ول ؤ س ل ا ا و ن لآ ط لات ي إ ق ف و ق ح ءال و ة ض ل د ا ب ت م م ال ا ر ت ح لا ا  ، ك

ة ود م ل ا ، و ن  س ح ة و ر ش ا ع ل ، ا ا  ذ ه ا و ه م ص ث ن ل آ ر ق ل م ا ا ي ر ك ى ل ف

ة ر ا ب ا ع ن ر ك س ( ل ي  ت ل ذ ا ا د ى ت ل س ع ن لأ ة ا ن ي ن أ م ط ل ا ، و ل  ا ث

ى ل ا ع : ت  ( و  ي ه ذ ل م ا ك ق ل ن خ س م ف ة ن د ح ا ل و ع ج ا و ه ت ا م ه وج ز

ن ك س ي ا ل ه ي ل ( إ  ( ف  ا ر ع لأ 1،ا 8 9. )

ج ا و ز ل ا ، و ى  م ف لا س لإ ، ا د لا  ق ف ة ي أ ر ل ا ا ه م س ب ا ي غ ي لا و

ا ه ت ي ص خ ة ش ي ن د ل ، ا ا  م ه ك ن ي لا أ غ ل ا ي ه ق ي ح ك ف ل م ت ل  ا

ا ه ل لا ق ن ط ا ا و ه ت و ر ث لا ب ذ ف خ أ ا ي ه وج ا ز ئ ي ن ش ا م ه ل ا لا م ا و ه ك ل م

لا ا إ ه ن ذ إ ا ب ه ا ض ر م و و ق ي لا ي و أ ء ب را ج ي ا ن و ن ا ة ق ب ا ي ا ن ه ن لا ع ا إ ذ إ  

ت ق ف ا ي و ى ه ل ك ع ل ا ،ذ ظ ف ا ح ه ق و ق ح ا ل ن ا م ض ا و ه .ل

د ق ل و م ب ن ر آ ر ق ل ة ا م وا ق ل ق ا ا ف لإن ا ،ب ل  ا ى ق ل ا ع ) ت ت ل  ا ج ر ل ا

ن و م ا و ى ق ل ء ع ا س ن ل ا ا م ل ب ت ض ه ف ل ل م ا ه ض ع ى ب ل ض ع ع ،ب ا  م وب

وا ق ف ن ن أ م م ه ل وا م (أ ء ر  ا س ن ل 3، ا 6)

ه م ا و ق ل ف ج ر ل ى ا ل ة ع أ ر ل ل ،ا خ ا ة د ر س لأ ا ،ا ه ا ض ت ق ه ا ف ي ل ك ت  

ق ا ف لإن ا ظ ب ا ف ح ل ا ى و ل ح ع ل ا ص ة م ر س لأ ،ا ي  ه ة ف ه ل و ؤ س ا م ه ل م ح ت ي



ي ه ة و ي ا ق رع ا ف ن ر لا إ ي .غ

ا ه ف م وا ق ل لا ل ث م ة ت ي ن و ة د أ ر ل ى ، ا ه ى و ف ت ن ء ت ا ف ت ن ا ب

ق ا ف لإن ي < ا ذ ل ي ا ط ع ة ي أ ر م ل ق ل خ ح س د ف ق ج ع ا زو ل ا ، ا م ب ك ه ذ

ى ل ك إ ل ي ذ ب ل ه ر ق ل ي ا ه ف ر ي س ف ة ت لآي ٠ ل

ا ص ر ح ن و م م لا س لإ ى ا ل ك ع س ا م ة ت ر س لأ ، ا ل  ف ة ك أ ر م ل ق ل ح ال

ي ا ف ه ت ر ش ا ع ف م و ر ع ل ا م ب د ع ا و ه ت ر ا ض ا م ه ل ض — وع ا  ه ك ا س م ن إ م

ل ب ا ت ه ي ي ول ك د لا ل و ع ى ت ل ا إ ه وج ا ز ه ن ي ك م ت و ا - م ق م ق ح ن ي ز وا  ت

ا ه ت ا ي ة ح دي ا م ة ال ي و ن ع م ل ا . و ا  م د ك ك ح أ ي ر ص ص ب ن ل ي ا ن آ ر ق ل ن ا أ

ة ي ن ا ك م د إ د ع ت ت ا ج و ز ل ة ا ل ح ب ت ر ل م د ع ل ا ن ب ه ن ي ، ب ا  ي د ا  م

ا ي و ن ع م ، و و  ه ر و م ر أ ي ن غ ك م د م ح ا لأ م ه ن م ا ص ك ر ح ه ال ي ل ٠ ع

ث ي ل ح ا ه ق ن ا ح ب ى س ل ا ع ت ن ت و ول وا ر ع ي ل ح ت س ن ت ا أ و ل د ع ن ت ي ب  

ا ا س ن و ء ل ل ا و م ت ص ا ص ا ر س ن 1،ء ل 2 .إ9

ا ن ه ة و ل خ ح لا ل ا ر د ج ن ت ة أ ل أ س د م د ع ت ت ا ج و ز ل ي ا ة ه ر ه ا  ظ

ة م ي د ت ق ش ى ف م ف م ة أ ر ي ث ا ( ك ه د ج و م ا و لا س ،لإ ا  ه ر ا ن م خ أ ر د ق ف

ة ي ع ا م ت ج لا ر ا ح و م ض خ ل ا ك ب ل ذ ل ا ، ه ج ل ا د ع ي د ح ت ل ا ، ب ة  ط ا ح لإ ا و

ط ر ش ل ب د ع ل ي ا د ا م ي ال و ن ع م ل ا ي ا و ذ ن لا ل ك م ه ي غ و ل ن ب د م ح ا أ م ه م

ن ا ى ك ح ر ح ه ال ي ل ي ع ع س ل ا ه و ي ل ،إ ا  ذ ر ول ا ش ن أ آ ر ق ل ى ا ل ء إ ا ف ت لاك  ا

ة ج و ز ة ب د ح ا ا و ذ ف إ ي م خ د ا ع ر ف و ل ت د ع ن ل ي ت ب ا ج و ز ل ،ا و  ه ا و م  

د ا ف ت س ن ي ه م ل و ى ق ل ا ع ؛ت ن ر  إ م و ت ف لآ خ اأ و ط س ق ى ت ى ف م ا ت ي ل ا

ا و ح ك ن ا ا ف ب م ا م ط ك ن ل ء م ا س ن ل ى ا ن ث ث م لا ث ع و ا ب ر ن و إ م ف ت ف خ  

ا و ل د ع ت لآ ة أ د ح وا ^ ف ء ر  ا س ن ل .إ 3 ا

م لا س لإ ا ن ف ه ر ى ب ل ن ع ل أ ص لأ ي ا ج ف ا زو ل ن ا و ك ة ي د ح وا ،ب

ا م ص ب ه ن ي ل ن ع ر م ذ ع ل ت د ع ل ن ا ي ت ب ا ج و ز ل .ا



ن ا ت ي لا ا ة ف ث ل ا ث ل ة ا ع س ا ت ل ا ن و و ر ش ع ل ا د و ع ة ب ئ ا م ن ال ة م ر و س

ء ا س ن ل ، ا ن  ا ح ض و ي ت أ م ر لا س لإ ي ا د ف د ع ت ل . ا

ا م ن أ ب ع و ش ت ن ا لاف خ ل ن ا ي ن ب ي ج و ز ل د ا ق ن ف م م ض لا س لإ ا

ة أ ر م ل ا ل ه ق و ق ي ح ع ف ا ف د ل ن ا ا ع ه ح ل ا ص ى م ل م ع د ة ت ا او س م ع ال م

ل ج ر ل ا ا م ء ك ا ي ج ه ف ل و ى ق ل ا ع ؛ ت ن ر  إ م و ت ف ق خ ا ق ا ش م ه ت ي ب

ا و ث ع ب ا ا ف م ك ن ح ه م ل ه ا أ م ك ح ن و ا م ه ل ن أه ا إ د ي ر ا ي ح لا ص ق إ ف و ي

ه ل ل ا ا م ه ت ي ( ب ء ر  ا س ن ل ، ا ت  ( أ  > ا  ذ إ ل ف ا ح ت س ر ا ا ر م ت س ه ا ذ  ه

ة ر ش ع ل ن ا ا ا ك ه ن ل ب أ ل ا ن ه ق ت لا ل ح ل ا ر ب ر ض ل (2) ل ا  ذ م إ ل ل ص ه ت ي ل إ

ن ق ع ي ر ل ي ه ض ا ر ت ل ، ا د  ا ف ت س م ل ن ا ه م ل و ى ق ل ا ع : ت ك  ا س م إ ف ر

ف و ر ع م و ب ح أ ي ر س ن ت ا س ح إ ( ب ة  ر ق ب ل ا < ر ( 22و   > ا  م ل ك و ا خ ه ن ل أ

حلا ت ب ع ل ل خ ل ا ، ب و  ه ن و م أ د ق ا ت ض ي و ع ا ت ي ل ا ج م و ز ل ، ل د  ن ع

ه ت ق ر ا ف ’ م • ل  ا ى ق ل ا ع لا ر - ت ح ف ا ن ا ج م ه ي ل ا ع م ي ت ف د ت ف ه ا  ( ب

ة) ر ق ب ل ،ا  229. )

ا ص أم و ص خ ق ب ح ي ال ة ف ن ا ض ح ل ة ا ق ف ن ل ا ن و إ م ف لا س لإ م ا ز ل  ي

ن ي ج و ز ل ن ا ي ق ل ل ح م ق ال ا ف لات ا ى ب ل ة ع ق ي ر ل ة د ئ ش ن ا ت ف دل ا أ م ه ر ل ص ق ل ا

ن و ة د ر ا ض ا م م ه ت ي ل ب ن ب و ا ع ت ل ا ر ب و ا ش ت ل ا ي و ك ف ل ، ذ ل  ا ق

ى ل ا ع ؛ت  ( ر لا  ا ض ة ت د ل ا ا و ه د ل و لا ب د و و ل و ه م ه ل د ل و ( ب ة)  ر ق ب ل  ،ا

233 ) ل  ا ق ه و ن ا ح ب ي س س ف ف ة ن لآي ) ا ن  إ ا ف د ا ر لا ؛ ا ص ن ف ع

ض را ا ت م ه ن لا م ف ر و ا ش ت ح و ا ن ا ج م ه ي ل ( ع  .



ت م ه س ،أ ر  ل ةا ذ أ ن ر م د م ا ص لا س ي لإ ل ف م ع ل ل ، ا خ ا ع د م ت ج ل < ا

ل ك ه ب ت ا ي و ت س ، م ا  ي س ا ي ا س ي ع ا م ت ج ا ا و ي م ل ع ا و ي د ا ص ت ق ا . و . .

ب ج و م ا ب ا م ه ل ر ر ق ن ت ة م ي ل ه ث ا أ ل ل م ت ،ل  ، ب  س ك ت ل ا د و ق ا ع ت ل ا  ، و

ف ت ص ت ل ا ى و ل ف ا ك ق م ل ع ت ا ي ه ن و ؤ ش ة ب ص ا خ ن ال و ي د ة أ ي ا ص و

ة ي و ب و ،أ ة أ ي ج و ا ز ه ر ي غ و • أ

ئ ل ل ذ ،ل ا  ه ا ر د ن ت ق ل و ،ت ض  ع ط ب ط خ ل ة ا ي س ح ل ا ي ك ت ل ل ا ح ب ت ر ت  

ء ا ض ق ل ا ا ب ه ر ي غ . و . . ت  ف ر ش أ ،و ى  ل ا ع ه ل ا م ع ة أ ص ا خ ك ٠ ال ل ذ و

ا د ا ن ست ى ا ل ى ا ح و م م ة ن ح ي ر ا ص ه ت ن ك ن م ذا م ق ه ح ل ه ا ل و ق ك  

ى ل ا ع : ت ن ر  ل م م ا ع ح ل ا ن ص ر م ك ى ذ ث ن أ و ( أ ل ر  ح ن ل ، ا  97 )

ه ل و ق ى و ل ا ع ؛ ت ل ر  ا ج ر ل ا ل ب ي د م ا ن م ا م و ب س ت ك ا ا ب ي د ح ن ء ا س ن ل ل ا و م م  

ص س ت ك )ا ) ء  ا س ن ل 3، ا 2)  .

ى ه ،و ي  ة أ أ ر م ل م ا و ي ل ،ا م  ه س ي ت ة ف ي م ن ت ل ة ا ل م ا ش ل ل ا ك ب  

ة ء ا ف ر ك ا د ت ق ا د و ع ن ب ت أ ل ص ،ح ى  ل ت ع لا ه ؤ ،م ة  ي م ل ى ع ف ف ل ت خ م  

ت ا ص ا ص ت خ لا ٠ ا

il ق à 1 11 ى I A . A > ة 1 ا ي ت

ز لا و ج ن ي ب أ ق ا ع ،ي ب  ن ذ و م ة أ ب ن ذ ي م م ف لا س لإ لآ ا د إ ع ب

ة م ك ا ح ل ة ا ل د ا ع ل ، ا ا  ئ ل ل ن ن ت أ ا ي لأ ة ا ح ي ر ي ص ب ف و ج ة و م ا ق  إ

ل د ع ل ن .)ا ه إ ت ل ر ا م أ ل ي د ع ل ا ل ) (ب ح ن ل م وإذا ) ( 90 ،ا ك ت م ك ح

ن ي س ب ا ن ل ن ا وا أ م ك ح ل ت د ع ل ا ( ب ء ر  ا س ن ل ( 58 ، ا  .

ل ص لأ ا ي ف ي ف ض ا ق ت ل ن ا ن أ ى يكو ل ساس ع ل أ د ع ل و ،ا ه و
ب ج و ت س ،ي ت  ا ن ا م ض ل ىا ا ت ن ت س ح ا ه ن را م ظ ل هرا و م ت ع م س ذ إ لا و ل

ن ن ط و ن م ؤ م ت ال ا ن م ؤ م ل ا م و ه س ف ن أ را ب ي ر ) ( خ و ن ل 1،ا م (•2 د ع و



م ا ه ت لا لا ا ت إ و ب ث ة ب ر ي ر ج ل ،ا ا  ه ل ي م ح ت ن و ت ل ت ب ه ث ي ل ن ع و د

ه ا و ،س  ( ر  ز ت لا ة و ر ز ا ر و ز ى و خر ( أ  ( م  ا ع لأن ،ا  64 1 ) ي  ع م ل ا و

ر د ق ن ب ا ك لإم ى ا ل ة إ ئ ر ب ت ل ك ،ا ل ذ ا و ه ل أن ص لأ لا ،ا م ا ع م ء ب ا ي ج ف

ث ي د ح ل ا ر ا و ؤ ر د د ا و د ح ن ال ن ع ي م ل س ل ا ا م م ت ع ل م ت س ( ا خرجه ر  أ

ي ذ م ر ت ل ( ا ب ر  ا ر وب ت م ل ى ا ل ن ع م ؤ ل ع ا ف د د و و د ح ا ال تب ا ه ب ذ  ( ل

ن ر ا ن س ب ة ا ج ا ي م ب ف ا د ب و د ح ( ال  .

س ل م ب س ل
ح ن م م لا س لإ ة ا أ ر ل ق ا ح ي ال ث ف ر لإ ،ا د  ع ن ب ت أ ن ا ة ك م و ر ح م

ه ن ، م ل  ي ب ا ه ه ت ا ت ذ ن ا ا ك رث ا إ ه ر ي غ ن ل ل م ا ج ر ل ن ا ي ب ر ق لأ ، ا

ل ه لأ ا ف ه وج ك ز ل ا ه ل ن ا ا أ ه و ج و ز م ي ه د ح أ ،ب و  ن أ م ا ب و ؤ ا ، ش و  أ  

ا ه و ل ض ع ى ي ت تأخذ ح ا لا ئ ي ن ش ة م ك ر ا ت ه وج ،ز ون  ر ث أ ست ي ا ف ه . ب

ي ف ذا و ع ه ض و ل ي ا ا ذ م ل د ع ن ه ا ي ي ف ق أ ي ح ث ف ر لا ة ا ا ر م ل ء ل ا ج  

ن آ ر ق ل ا لكريم ا ا م ر ح ث م ر ء إ ا س ن ل و ا ن أ ه ل ض ل ع ا ى ق ل ا ع ؛ت ا ر  ي  

بنها ن أ ذي - ا وا ا ن م ئ لا أ ح م ي ك ن ل وا أ ث ر اا ت س ث ا ءل ه ر لا ك و

ن ه و ل ض ع ا ت و ب ه ذ ت ض ل ع ب ا ب ن م ه و م ت ي ت ( آ ء ر  ا س ن ل 1، ا 9, ) م  وت

ء ا ض ق ل ى ا ل ذا ع ف ه ي ح ل ، ا ر  ر ق ت ة و أ ر م ل ق ل ح ي ال ث ف ا ر ي ل ا

ا ب ي ص ا ن ض و ر ف ، م ل  ا ز ق ئ ع ج لر ت و ا ج د ل ب ل ي ص ا ن ن ك م ر ت

ن ا د ل ا و ل ن ا و ب ر ق لا ا ء و ا س ث ل ل ب و ي ص ك منا ن ر ن ت ا د ل ا و ل  ا

ن و ب ر ق لأ ا ه قئ منا و ن و م ر أ ث ا ك ب ي ص ا ن ض و ر ف ( م ء ر  ا س ن ل .7، ا )

ى ن ع م ن ب ا أ ه ب ي ص ئ ن ق ا ي ع ي ت ر ث ك ي ا و ه ع ض و ى ل ة ف ر س لأ ،ا ى  ه ف

ث ر ف ت ص ا ن ه م ث ر ل ي ج ر ل ل ا ا ى ق ل ا ع م ر ت ت ك ي ص و ه ي ل ل ى ا ف  

م ك د لا و ر أ ك ذ ل ل ل ث ل م ث نثيين ح لأ ء ( ا ا س ن ل ا ٦، ر ي (.٦ ه ث و ر  ت

ا ن ا ي ح س أ ف ث ن ا ر ي ل م ج ر ل ،ا ل  ا ه ق ل ل ى ا ل ا ع ؛ت ه ر  ي و ب لأ ل و ك ل



د ح ا ا و م ه ن س م د س ل ا ا م ك م ر ن ت ن إ ا ه ك د ل ^ ول ء ر  ا س ن ل < ا  11، ^

ن ا و ب لأ ا ا ف م د ه ج ل ة ا د ج ل ا • و س  ع ف ن ء و ي ش ل ي ا ث ف ا ر ي ل ة ا لال  ك

— ن  س م ي ه ل د ل ل ا لا و د و ن— ول ل م ب ن ق ي و خ لأ ر ت ا ك ذ ل ى ا ث ن لا ا ، و

ل ا ز ق جل ع ) و ن  إ ن و ا جل ك ث ر ر و ة ي لال و ك ة أ أ ر م ه ا خ ول و أ أ  

ت خ ل أ ك ل د ف ح ا ا و ه ن س م د س ل ء ر إ ا ا س ن ل ، ا ة إ 12  د ع ا ق ف

ف ص ن ل ت ا س ي ة ل د ر ل ح ض < م ن  ث إ ر ة ت أ ر ل ا ا ن ا ي ح ر أ ث ك ن أ م

ل ج ر ل ،ا و  ه ا و ه م ن ث ي ه ب ل و لى ق ا ع هرو ت ت ي و ب ل لأ ك د ل ح ا ا و م ه ن م

س د س ل ا ا م ك م ر ن ت ن إ ا ه ك د ل ن ول إ م ف ن ل ك ه ي د ل ه ول ث ر و ه و وا ب  أ

ه م لأ ث ف ل ث ل ( ا ء ر  ا س ن ل 1، ا 1) ة  م ك ح ل ا ن و ل م ك ك ل ن ذ ل أ ج ر ل ا

م ز ل ق م ا ف لإن ا ي ب ن ف ي ن ح ا أ ه م ث ر ة ت أ ر ل ر ا م ث ت س و ي م ن ي و ف أ  

ر خ د .ي

ق ح ,ال ر  ة ف ي ا ع ر ل ة ا ي ح ص ل  ا

ص ر م ح لا س لإ ى ا ل ء ع لا ي ة إ أ ر م ل ة ا ي ا ع ة ر ل م ا ى ش ا ف ه ت م د ق م  

ة ي ا ع ر ل ة ا ي ح ص ل ءا ا د ا ب ه ت ث ش ن ت ى ب ل و لأ ا ا ه ر ي غ ن ك ر م و ك ذ ل ا

ء ا ه ت ن ا ى و ل م إ ا م ت ه ص ا ا ا خ ه ل ا و ح أ ء ب ا ن ث ل أ م ح ل ع ا ض و ل ا  و

ع ا ض ر ل ا ، و د  ق ح ف ا ت ا أ ه ة ل ك ر ا ش م ل ي ا ذ ف ا خ ت ب ا ا ج ن لإ ا ر ا ر ق

ه ي م س ت د و و ل و ل ، ا ل  ح م ه ون ت ئ ش ن ، ت ى  ع ا ر ا و ه ل وا ح ة أ ي د س ج ل ا

ة ي س ف ن ل ا ح و ا ب أ ا ف ه ل ل ث ا ف ح ى ال ل ل ع ا ك ن م م ض ا ي ه ت ح ا ص ه ت و ،وق

ن ل م ث ة م د ع ا ب م ن ال ي ت ا ب ا د لا و ر ٠ ل ا ش أ ن و أ ر ق ل ى ا ل ت إ ا ب و ع ص

ل م ح ل ة ا د لا و ل ا ، و ل  ا ه ق ل ل لى ا ا ع ا ر ت ن ي ص و ن و ا س ن لإ  ا

ا و ه ب ي د ه ل ت ل م ه ح م ا أ ن ه ى و ل ن ع ه ( و ن ر  ا م ق 1،ل 4) ل  ا ق و

ه ن ا ح ب ا ر ت س ن صي ن وو ا س ن لإ ه ا ي د ل ا و ا ب ن ا س ح ه إ ت ل م ه ح م ا أ ه ر ك  

ه ت ضع ا وو ه ر ( ك ف ر  ا ق ح لأ 1،ا 5. )



ا ذ ه ع ف ض و ل ص ا ا خ ل ى ا ض ت ئ ن ا ن أ و ك ة ي أ ر م ل ق ل ح

ة ي ح ص ل ا ة ي ا ع ر ل | ، ا  ن ن ف ة ح ي ا ق و ا و ج لا ع ، و ك  ل ا ذ ه ن ح أ ب ص ت

ي ل ف ا و ح ل أ م ح ل ع ا ض و ل ا ع و ا ض ر ل ا ، و ي  ة ف ج ا ى ح ل ة إ ي ا ن ع

ة ي ح ة ص ص ا < خ ء  ذا ء غ ا و د ، و د  ق ت و ف ف ا خ ه ن ة ع د ا ب ع ل ص ا خ ر ف

ا ه ي ل ر ف ا ن ح ف لإ ،ا ي  ت ف لا ا ل ح م ح ل س ا ا ف ن ل ا ع و ا ض ر ل ا  و

ة ل خ ف ا ح ا م ه ي ل ى ع ل ع ا و ه د و ل و . م

ي ي ف ل ء ش. ا .ض ة ال

ن ا إ ب م ه ه ذ ي ل ض إ ع ء ب ا ه ق ف ص ال و ص خ ز ب وا ب ج ا ص ت ن ا

ة أ ر ل ء ا ا ض ق ل ا ل س ا ي ى ق ل ا ع ه ق ي ح ة ف د ا ه ش ل ي ا ف ي و ت و ء ت ا ت لإف  ، ا

ع ل م ق ر ا ب ل خ ت ن ل ت ع ا ف لا ت خ لا ة ا ي ب ه ذ ل ي ا ت ل ت ا ز ر ي ب ا ف ذ ه

د د ص ل ، ا ر  م ر أ ي د ر ج ا ب ت ع لا ا ،ب ث  ي م ح و ق لا ي ي ل ض د ى آ ل ة ع ن ا ك م  ال

ة ز ي م ت م ل ي ا ت ل ا ا ه ئ و ب م ي لا س لإ ة ا أ ر م ل < ل ى  ل ع ر و و د ل م ا ا ه ل ي ا ذ ل  ا

ا ه ي ل ن ع ع أ ل ل ح ض ه ت ي ب ع ف م ت ج م . ال

0ق||^ | | 1ف1<ت^ | ^ا^ت^لا. ^

أ و ب ت ل ي ف ا ك ت ل ي ا م ف لا س لإ ة ا ن ا ك ة م ز ي م ت ي م م ف ي ل خ ت ت

ة ا ي ح ل ة ا ي ع م ت ج م ل ح ا ي ر ص ص ب و ص ن ل ة ا ي ن آ ر ق ل ، ا ا  م ي ك ه ف ل و ق  

ى ل ا ع ي ت ة ف ر و ة س ب و ت ل ة ر ا لآي ، ا  71 ) ن ر  و ن م ؤ م ت ال ا ن م ؤ م ل ا و

م ه ض ع ء ب ا ي ول ض أ ع ( ب  ، ك  ل ذ ك ص و و ص ن ل ة ا ي ث ي د ح ل ي ا ت ل ت ا د ك  أ

ى ل ن ع ن ا أ م ؤ ن ل م ؤ م ل ن ل ا ي ن ب ل ا س ك ه و ص ر ل د ا ش ه ي ض ع ا ب ض ع .ب .

د ق ل ت و ء ا ة ج ا ك ز ل ن ا ٠ ا ك ر ث ل ل ا ث ل ن ا ن م ا ك ر م أ لا س لإ ا س ا س ي ر ك ت

ا ذ ه أ ل د ب ل ي ا ذ ل ق ا ق ح ة ي ل ا د ع ل ة ا ي ع ا م ت ج لا ، ا م  س ج ي ة و ض لا  ا

ر ذ ج ي م و ي م ق ح ا ر ت ل ،ا ا  ت ل ا ف و ن t ل و ا ع ت ل ا ، و ة  ع ا ش إ ن و م لأ < ا

م ل س ل ا ن و ي ع ب ي م ج ل ،ا ا  ر و ك ا ذ ث ا ن إ ،و ا  ر ا ب ا ك ر ا غ ص ،و ء  ا ي ن غ أ



ء را ق ف . و ل  ا ز ق ل ع ج ) و ي  ف م و ه ل ا و م ق أ ل ح ئ ا س ل ل  

م و ر ح م ال ( و  ( ت  ا ي ر ا د ل 1،ا 9( ؛ ) ن  ي ذ ل ا ي و م ف ه ل وا م ق أ ح

م و ل ع ل م ئ ا س ل م ل رو ح م ال ( و  ( ج  ر ا ع ل 2،ا 5 . 2 4. )

ي ذ ل ا ص و ل خ ه ن ي ل ن إ ل م ا ك م م د ق ن ت ا أ ء م ا ي ج ص ف و ص ن ل  ا

ة ي ن ي د ل — ا ا  ن أ ر ة ق ن س — و ص  و ص خ ق ب و ق ة ح رأ م ل د ا ك ؤ ا ي ه ت ل ز ن م

ة ع ي ف ر ل ،ا يدعم  ا و ه ر و ض ل ح ع ا ف ل ،ا ا  ه م ا ه س إ ي و ب ا ج ي لإ  ا

ي ة ف ر ي س ع م م ت ج م ي ا ال ذ ل ل ث م ه ت ف ص ،ن م  و ق ت ى و ل ة ع ي ب ر ه ت ف ص ن

خر لآ .ا

ل ا ر ق ع ا ش ل : ا

م لأ ة ا س ر د ا م ذ ا إ ه دت د ع ت أ د د ع ا أ ب ع ب ش ي ق ط ا ر ع لأ ا

ا م ر وم د ج د ي ي ك أ ت ل ه ا ي ل ي ع ا ف ذ د ه د ص ل ن ا ل أ م ا ع ت ل ع ا م

ه ذ ص ا ه و ع م ن ى ل غ ي ن ن ي ن أ و ك ى ي ل س ع ا س ا أ ه ر ا ب ت ع ت ا ا ذ  

ن ي ي و ت س : م ى  و ت س ت م ب ا كن لا ث م ن ي ع أ ق د ي ا ه ت ج لا ه ا ي ، ف ن  لا

د ا ه ت ج لا ن لا ا و ك ي ي ت ف ا ي ع ل ح ق ل ص ا و ص ن ل ا ة ك ق ل ع ت م  ال

ت ا د ا ب ع ل ا ، ب ى  و ت س م ن و ا د ث د ع ت ه ت ي ت ف لا ا م ت ح لا ا ا ر ظ ى ن ل ن إ أ

ص ن ل ى ا و غ ل ل ة ا ي ن ر ب ي ة غ ق ل غ ن ل م م ا ع ت ا ن ه ع ة م ر و ر ض ل ا ن ب م

ق ل ط ا من ن ت ا ي ف ل ة خ ي ف ا ق ث ل ا ا ن ر ا ك ف أ ا و ن ع ا ض و أ ة و ي ع ا م ت ج لا ا ا م م

د د ر ع ي س ا ف ت ل ت حتى ا غ ل و ب ح ة ن ر ش ف ع لا ر آ ي س ف ة ت ي ش ا ح على و

ر ي س ف ت ل م ا غ ر ل ا ن ب ن م ص أ ن ل ر ا س ف م د ال ح ا • و ن  م م و ب ث ج ن و أ  

ن و ك ا ت ن ت ا ء ا ر ذا ق ه ص ل ن ل ة ا ي ع ا ا و ذ ه د ب ع ب ل ي ا و غ ل ل ) ا ن  ة م ه ( ج

ة ر ض ح ت س م د و ص ا ق م ل ة ل ي ع ر ش ل ن ا ه م ل ي ز ن ي ت ت ل ا ق هي و ي ق ح ت  

ة ح ل ص م ي ال ت ل ا ا ه ع ض ع و ر ا ش ل ي ا ل ف و لا ا ر ا ي ت ع لا ن ر ا ة م جه

(•أخرى



SENONAll
ENRICHING THE UN'lVERSALlTi' ه ? HUMAN RIGHTS: 

ISLAMIC PERSPECTIVES ON THE UNIVERSAL DECLARATION OF
HU^IA.N RIGHTS

Islam  -  civil and political rights and the Universal 
Declaration of Hnman Rights

(Geneva, 9-10 .November, 1998)

dr. Mustafa Ceric
Raisu-l-ulama and the Grand Mufti ه £ Bosnia

Dearbrother:؛ and sisters,
Ladies and gentlemen.
Madam Commissioner,

I was pleased by your call to partieipate in this Seminar ©£١ 
1 ث،؛ة«/ء'ك  Perspactioes ء?ه /؛ءا  Uniz'Er$al Declaration o f  Human  
R igh ts ,  and 1 was delighted to hear tltat the Seminar was 
inRiated by His Excellency ٠ ٢ . Kamal Kharazi, M inister of 
Foreign Affairs of the Islamic Republic of Iran with the full 
support of the Orgaruzation of the Islamic Conference as ااء'\آ  as 
the personal interest and support of such sigiiifica:it figures ،.٩؟  His 
Royal Highness, Hassan II, King of Marocco and His Highness, 
the Aga Khan.

I have accepted the invitation, but told you that I w ou ld  
rather speak about Nluslim  persp ectives th£an Islam ic  
perspectives of the Human Rights. IVhy? It is because of the fact 
that U'hen someone speaks nou'adays in the nam e of Islam, 
h c/sh e is Sm pted either to be accused of attempting a conversion 
o  ̂to offer an apology for Islam. I have no power to influence the 
conv ersion, nor do I have the intention tc؛ offer an apok؛gy for m y 
Islam. If 1 have any ^ower, it would be the pow er of m y  
experience as a Muslim in Europe and tire power of m y deep  
concern about the future, of the world i>r tvhich vve all lh'€ with or 
without 6ه  blessings of the L'niversal ،̂■;©(aration of HtJman 
Rights.

This paper is a !tumble attempt ٤٥ offer some reflections on the 
fact that man advances in the way of eitriching him self as a 
human being with an awareness that he cannot be like god, nor 
should he be like an aninral.

1. The moment Adam had ta$ted the a^^le, the human story o£ 
disobedience and courage had begun. His disobedience has been 
condemned and his courage glorified. Tliose who see A dam ’s 
disobedience onl}’, increase human guilt; and those t^ho see liis 
courage only, increase human arrogance. Adam is guilty because 
he had broken the law; he is arrogant because he had tasted the 
knowledge.



. Adam had ٠̂ leave the peaceful garden and com e to  the 
turbulent earth full of his enemies. N ow  he realized the 
significance of the law and the risk of the know ledge. H is 
repentance for disobedience has been accepted; and his 
adventure of courage has been inherited. It became too late 
h i^  to go back to the garden b^ his knowledge alone. He had 
been told thaf he had to earn the garden back by faith in God a^d 
by observing the law.

, The Adam-man has been constantly reminded by Nuh (Noah)/ 
Ibragim (Abraham)/ M usa (M oses)/ Isa (Jesus), and by  
Muhammad (a.s.) that God is vvith him as long as he listens to 
God's guidance. He ^vas told not to listen to the rv'hispering of 
Iblis (Satan) because he is among his w-orst enemies.

By Noah man has learnt the necessity to build the Ark for 
human salvation. By Abraham man has been taught how  to 
distinguish true God from f،؟ ls€ gods. B}' Moses man h?،s realized 
the power of la؟v in face of injustice. Jesu.s man. has  
discovered the love in suffering. And by Muhammad (a.s.) man 
Iras been told to appreciate the whole truth and the full justice.

Man has nev'er entirely denied Cod's guidance. ¥ et he has never 
h;lly accepted it. He often wanted to lead his life alone as if there 
is no God. Yet again he thought to be like God. He liked the idea 
of him being an image of God. As if there had been no o ^ e r  
creatures beautiful like hÙTi/ if God needs any image.

It is man's desire to be an image of God or to deny God altogether 
that led him to break the ]̂ ١١٢ once again. This time his failing 
from the heat of the image of God to the cold of the reality of 
animal vvas, indeed/ a big event. He was happ^ by his new  
knowledge of his origin. He thought that he Iras fin^ll}• freed 
himself from tlae heavy lightening of the image of God to the 
Enlightenment of the image of his own mind. He has celebrated 
his new time and looked to hi-s bright future on his ô '̂n. He f^lt 
no need to ،apologize to any one for taking the image of an 
anim؛tl.



7. H owever, the more stayed in the cold reality o£ animal the 
sooner he realized how difficult it is to be like an animal, 
$im^ly because man is neither like ^od nor is he like an animal. 
Man is sim ply like man. He is comparable vvith M mself onl^'. 
^od is not comparable tYith anything, the least ^'hh man w ho  
likes to be like an animal.

S. man carmot be an image of آ0ك ? He cannot be an image of
^ od  because he cannot be God to ]udge tlie man as G od's 
creature. Man is too ignorant to be allowed to carry out God's 
final inquisition; he is too rveak to hold God's whole power; he is 
too selfish to maintain God's full justice.

9. i^^hy man cannot be an i:nag€ of an animal? He cannot be ^١٦ 
image of an animal because he has his heart and mind. Man is 
too precious to God to be an object of Holocaust; he is too ^roud 
to be ethnically cleansed; he. is too intelligerat to allow that the 
law of jungle ^re^aiis.

10. Man is a human being comparable only %vith himself. H e is 
what he is because God ^vanted him to be so. He wanted him to 
budd the *^rk for human sal^^ahon as a whole. He \vanted him  
to knotv how to distinguish true God ^om  false god. He wanted  
him to ^old the po^ver of law in face of inju.stice. He \vanted him  
to discover the love in suffering. He wanted him to appreciate 
the whole ^uth and the 11ظ  justice.

11. Noah had antici^ate'd the flood so he had built the Ark. Gne Ark 
for the whole humanity. The hiunanity had been saved with its 
plentihrl diversity. Had the ^vorld anticipated the blood of World 
War it w ould have built the Ark. One Ark for ^%'hole humanity. 
T^e humanity \vould have been sa\-ed from the* Homocausta.

Madam Commissioner, I have this questiora to ask:
12. Was December !٠, 194S (The Universal Declaration of Human  

Rights) too little and too late for One Ark to be the salvation for 
the wliole today's humanity with its plentiful diversit^^? Tor my 
fellow' Bosnians and my fell،)w Albanians it is too little and ^١٠ 

late. It seem s that this Ark of the Universal Declaration of



١̂. CcriL -  Human اااة؛أأ.بم  -  Geneva - ؛؛ لا-ا.)(ا'ا.ا؛ؤل .

Human Rights is not enough spacious for certain species of 
humanity. The hiueprint of it has heen drawn on the paper in 
N ew  ^oric, hut not built on the m،^untain of Balkan or £urope. 
The pictures of it suc^ as; ئه«وء مإءة  before ءئ/ء law; أم؛لأكء'آءم ' م  

against arbitrary ءء^'ءم;؛ ،ئ؛ء  right ؛٥  « fair trial; freedom from  ex 
post / <) right to جءر، ;criminal laws د،؛ءة آ’آ; ا  the property; freedom  
٠/  thought, conscience, and religion; freedom  ٠/  opi-nion and 
expression: and freedom ٠/  peaceful assembly and association - 
are really colorful images but very corrupt'd wooden pieces out 
of which hardly can be built the strong universal Ark for human 
salvation. For the Ark of the salvation of our ivorld we need tine 
n e w  iron pieces that will witlistand both the flood and the blood 
that might be awaiting our children.

1.3. Tine difference betw'een Adam and Abraham, in thein- unity of 
the message, is the Adam's courage to disobey and Abraham's 
courage to obey God. For his disobedience Adam ha^ been  
expelled from his garden, W'hile Abraham for his obedience had 
been expelled fro^  his community. Adam had survived by his 
repentance and God's forgiveness, w hile Abraham  had  
sunhved by his patie:nce and his read^ess to sacrifice for the 
sake of truth. This is what we need today: our patience and 
readiness to sacrifice for truth and decency of human life. Tine 
issue of Human Rights toda\- is the i$.؟u€ of courage to obey the 
truth and to observe the rules of human dignity.

14. Fln^raoh has never been ready to face the trudn ^or to observe 
the rules of human dignity. He thought that Inis Might is the 
Right. Moses had demonstra^d to h ^  that he was wrong. The 
Right of people was Moses' Might that Pharaoh could not 
understand. What Moses has achieved by tine law' in promoting 
the human dignity, Jesus has bestowed upon by his love for 
human] t}'.

15• It is not knowm who W'as the first to use the term Jahiliyyat 
(Ignorance). How'ever, it is certain that it became a common term 
to differentiate W'orld of Islam from the world prior to Islam. The 
difference betw'een these two worlds has been described by Jaafar 
b. Abi Talib to t^e Fthhnpian prirnce in this W'ay:



I’reviuuslv vve were ة  people, men ،١؛ ' Jahiliyyat; we prayed to 

idols, ate carrion and committed shameful deeds; we disrespected 

the ties of kinship and violated the duty of faithfulness: the 

strong among us oppressed (ate up) the weaker ones. Thus w e were, 

undl Cod sent a Messenger from orrr rnidst, whose descent and 

justice, righteousness and virtue are knowT،, to us. He called us to 

God so that we might recognize His riiùty and pray t5؛ Him and  

ca.؟t aside what our parents adored: .؟ tones and idols; he 

commended us to speak the truth, he fa i^ U l and respec't ties of 

blood, fulfill 0 ىا  duties of protection and keep away fr'om 

fo^hidden tHngs and bloodshed. He forbade آء' لأ  vices arid unjust 

talk, squandering t^e goods of orphans, slandering innocent 

people, etc. (^ n  Hisham, p. 2iy).

16. The condition to enter into Islam, was more moral than ritual. 
For e.xample, the conditions for ttvelve newcomers into Islam at 
al-Aqaba were put in this way:

Tliat they للل'اا  put no one on ،٩ level with God, will not steal, 

commit adultery آه  infanticide or be arrogant. (Tab., I, p. 1213).

Dear brothers and sisters, 
badies and gentlemen.
Madam Commissioner/

17. Islam has designated the Jahili3-yat as its opposite. It is not (he 
West as such in deposition to Islam. Nor it is Islatn as such in 
opposition to the W est.ءه ' course, Islam and the West are not in 
full agreement. The opposition is there as much as there is a 
Jahiliyyat in the West as an opposite of Islam. N ot ©My in (he 
West, but also in the Fast. Islam is in agreement ٢آ ith the Fast as 
much as t^e Fast is in agreement with IsHm as a^ opposite to Me 
Jahiliyyat.

ةا ■ If democracy is Me pohhcal rule of a state, people have right to 
vote in a free and fair election. The state has no right to couitcil 
(he legitim ate votes of the majority of people. Ex post fact 
criminal laws are not compatible vvith democracy. These law s  
belong to terrorocrac^, i.e. to Me world of Jahiliywat. Why the 
results of the democratic election in the East are nc)t legitimate? 
W hy the results of the democratic election in Germanv are

ة 2ة



legitimate? Does one dare e^'en to ask about the legitimacy of the 
election ^٦ the VV'est? Of course not.

19. The Muslim critique of the West is justified, if it is a critique of 
the )ahiliyyat. It is not justified, if it show's egoism, ^he ^^'estem 
critique of Muslims is justified, if it is a critique of the lahiltyyat. 
It is not justified, if it demotis^ates malignancy. We talk here 
about Isla^  as a victim of egoism and malignancy. The egoism  is 
strangulating its spirit; the malignancy is killing its soul. Tire 
guilt of the state of the victim is equal. Neitlier M uslims nor 
Westerners are prepared to accept this guilt. Former because they 
think that they have an exclusive right to the past, and the latter 
because tlrey believe that they have an exclusive right to tire 
future.

ه^ . Egoism is not necessarily negative attribut. It is som etim es 
positive. In creating new cultural and ch'ihzational processes, it 
is even desirable as a motir ation for personal recognition that 
produces common good. Horvever, the egoism ^ve me'an here is 
such that does not open new processes new achievements, 

ط١ ا t even closes the processes of old achievements. Such egoism  
is a result of a cultural ^security roo^d in human weaknesses 
rather• than, religious beliefs. The malignancy, on the other hand, 
if detected, is always negative because it does not allow  the 
process of t^ust building between Muslims and the rest of the 
world.

21. Islam i.s in opposition to the jahiliyyat because of its o^posihon  
to m}^t^ology as a false knowledge, to slavery as a state of human 
indignation, and to might as a way of compulsion. Islam is ٦̂٢١  

the side of Science, Freedom, and Right. Indeed, of such science 
that equally discovers the Tuth and falsehood, of such fre'edom 
that gives man and woman the equal chance for be*tter not for 
W'orse choice, and of such a rule of right that provides a decent 
human hfe.

22. The oppositicin to the worldvie'vv of Jahiliyyat is not a matter of 
one time. It is a matter of a continuous relation betiveen tw'o 
opposites that should be recognized by each and every



generation. The Jahili)^'at (Ignorance) is not an e'^ect, but a cause 
for covering the lie. ^ e n ,  the Kufr, f l̂nich m e a n  the covering 
tine truth, is not an effect, but the cause for a faiselnood (shirk). 
The truth cannot be seen unless the falsehood is discovered. The 
he cannot be recognised ntnless the truth is indicated. Islam is in 
opposition to the world ĉ f J،ihili}*yat because it courageously  
uncovers the lie (kufr), it cleanly indicates to the falsehood  
(shirk), and it decisively rejects the compui.؟ion: (La ikrahe fi el- 
din) "There shall be no compulsion in religion," but W'e should  
read also; "There shall be no com pulsion in atheisation or 
secularization". There is no d ifferen e between a com pulsive 
islam ization and an arbitrarv atlaeization or secularization. 
Those who are born as ^luslims have an inalienable right to 
re^ se  the deislamization of the ^luslim socie^' by a compulsive 
secularization. Therefore, the state that compels the people to 
secularization is not a democratic state. Tt violates ؛1عأ  basic 
principle of the Univensal declaration of the Human lig h ts , i.e. 
the principle of freedom of thought, conscience, and religion.

23. It is in the state of ^ h iliyyat (Ignorance) that people tend to 
produce Myths drat cover the true knowledge; it is in the state of 
Jahiliyyat that the people's vvill f©r Freedom is killed and slave’-y 
]’ustified; and it is in the state of Jh ihyyat that ^ e  rule of Might 
m ay domitrate the lives of people. The issue here is not 
believing or disbelieving, but rather knowing or ignoring the 
ccrnse^ue:rces of Jahli>-yat (l^rorance) about the truth and lie, dre 
fact and fal-sehood, and the right and wrong. Therefore, a 
compreherrsive education is our salvation.

24. \Ve know that all revealed religions have come from the £ast to 
the West including Ts!،am. Tlrere^re, none of the t-eligions has a 
prioritv’•, but all of ^ em  slrould have the e^ual opportunity to 
prove their meHt. Islam is ev'erywhere, in tire East and in the 
West, in the North and in the $orrth. The position of b etw een  is 
not sustainable anymore. An Islamic experience in the location 
and the ^،rsition of the western world is obvious. It is a unique 
experieirce , and it should be because it enriches dre legacv of the 
w hole Islam.



؟.do not \vant to tell the people In the IVe.st whether to in.si آ .25 t on 
perceiving Islam as a threat or other^vise. They have right tc) 
their own perceptions or deceptions. But i do want to (ell the 
Muslims that it would be a great mistake to perceive the West as 
an evil and to coMront Islam with it. Of course, it is easier to put 
Islam in front than to be in Me front of moral and intellectual 
demands. Muslims shortld be Ironest to recognize that they need 
Islam to defend tlaem rather than Islam needs tlreir defense. 
Islam  needs a genuine and sincere comprehen.؟ ion  not  
apologetic cry.

26. It is tlae Message of Islam that brought the universal principle of 
enjoying the good and ءo ٨ك €mn.i ل٦ج  Me evil (al-am ru h i-l-  

ma'rüfi ه1-همتظسم  *ard-l-munkari). It docs not matter where it 
comes h-om. If good com.es from the West, Islam approves it. ئ  

an evil comes from the East, Islam disapproves it. This is the 
criterion by way of which Islam transcends geographical, 
national, cultural and political boundaries. This is the spirit (hat 
carried out the spread of Islamic Message to (he whole w^orld. ft 
w ould be, therefore, a crit^e to hold, this universal idea itr a 
prison of one geographical campus or one national color, or one 
political window.

27. Don't we know tlrat it -،؟ a.s the overall Islamic spirit that saved 
the "̂ery substance of the today's rvestem civilizati©.n? D on’t we 
remember that the road for ideas of M ythology to Science, of 
Slavery to Freedom, of flig h t to Bight, of (he Theory of State to 
the Legitimacy of State, had been opened in Baghdad, Cairo, 
^ay^rewam Cordoba, and elsewhere? Don't ٢٧  ̂ recognize that the 
freedom loving individuals from the• West had been seeking Me 
intellectual shelter in the k'luslim East?

26. N ow , this has been changed. Baghdad is not anymore what it 
used to be, and Cordoba is not Mere ivhere it should be. Today 
the Heedom lo^'ing individuals from (he M ushm East are 
seeking Me intellectual shelter at c^ford, Sorbom'LG, Harvard etc. 
The books (hat ^ e d  to be studied in Baghdad and Cordoba are 
studied notv in London and Taris.



M. Ccru; - Human Rights - Geneva - 9-10.11.199X.

29. If b y  chance the great scholar o f jurisprudence al-Shafi'i (767-  

820) w o u ld  ha^-e com e back and if h e  w o u ld  h a v e  lik ed  to 

ad v a n ce  h is k n o w led g e  in c o n t itu t io n a l law , h e  w ا ٢©لا d be, I 

su p p o se , very m uch interested to read M agna Carta (1215) and  

w h a t follo^ved b y  it. H e w o u ld  find  in it so m eth in g  that is  

acceptab le to h is owm system  of thought, so m eth in g  that is  n ot  

acceptab le, and som eth ing he w o u ld  m od ify  to briiig  it in to  the  

letter and  the sou l o f his identity . M ore im portantly , h e  w ocild  

enrich  tMs historic legal docum ent wdth h is o w n  th ou ghts. I am  

su re  that al-Sh.afi'i tv'ould p articip ate in  th e w r it in g  o f  tire 

U niversa l declaration  o f Humarr R ights and other International 

C o n v e n tio n s .

30. Imagine how it would be like to have a discussion becrveen al- 
Farabi ( 0 ة7ه - 9ئ ) and Immanuel ^ant ( ل72ه -1804 ) about God, 
Soul and freedom . Suppose a meeting between al-Tabari (839- 
923) and Edward Gibbon (1737-1794) and iheir d iscussion  
about the history  ̂ and the Rise and Fall of civ ilization : berveen  
al-Bîrünî (973-10^0) and Sir Isaac N ew ton (1642-1727). as 
w ell as betw een al-Jahiz (c. 776-868-9) and Uarwine (1809-  
1882) about fundamental physics and the origin of man.

31. I am sure that ail of us would be happy to see Ibn Khaldun  
(1332-1406), Ma^ Weber (1864-1920) and Arnold T oynbee  
(1889-1975) sitting together and talking about 'umranun, the 
t)^pes of social organizations and new challenges.

32. Would it be a threat or an evil for Ibn Sina (980-1037) to m eet 
with G o e^ e  ( 1749-1832; ^ r  René Descartes (1596-1650) to 
learn from al-طه ة z a l 1 1 1 1- -for al-Shahirstânî (1076 :(ث (1058  
1153) to listen to Mircea Eliade (1907-): for Ib^ Rushd (1126- 
1198) to walk on a London street with Alfred Whitehead (1861- 
1947); for Ibn Taymijah (1263 ' 1328) to reflect on the idea of  
the Social Contract of Jean-Jacuqe Rouseau (172-1778).

Madam Commissioner,
33. Tlie threat is not in Islam but in our sp iritual di.sability to m eet  

the un iversa l m oral dem ands; the ev il is  n o t in the W est, but in  
ou r cu ltu ra l in secu rity  to ©pen our e y e s  and m in d s  to see



intellectual challenges that are every day bigger and bigger. It is 
time that Islam be seen as a spiritual blessing in the West and 
that the West be seen as a call for an intellectual avvakening in

,the Mushm East
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- Bismillaye Rahmâni Ra^?^؛
- Madame 6ا Haut Commissaire au^ □roits de l’Homme,
- Monsieur !e Cecr^taire Général de l’Gr^anisation de la Contérenoe 

ls!ami؟ ue,
- Mesdames, Messieurs !es Experts,
- Mesdames, Messieurs,

de tiens, au nom de mon pays, !a Répu^l^ue de Guinée, à ^ous 
remeroier ^i^ement de nous a^oir incité ف participer aux travaux de ce 
séminaire ^ui taciiite ie diaio^ue des cuitures.

C’est pour moi un donneur fort a^réa^ie que de faire un exposé 
cet aréopaqe de]uristes éminents et inteiiectueis reconnus.

« Enrichir l’uni^ersaiité des droits de l’homme ; Perspectives 
isiamiques sur la □éclaration Universelle des Croits de !’Homme », tel 
est le thème qénéral retenu pour nos travaux.

^u titre de notre contrihution, nous avons choisi de présenter ie sous- 
thème intituié : « ا’ا sاam et !es Croits de la Eemme ».

Ce séminaire, convient-ii de le rappeler se tient à la veille du 
cinquantenaire de la déclaration Universelle des □roits de l’Homme. 
Pour cela, il vient à point nommé : que ses travaux soient consacrés 
à la perception des Droits de l’Homme du point de vue Islamique est 
une initiative fo^ heureuse du Haut Commissariat aux Droits du 
même nom.

La promotion et la protection des Droits de l’Homme sont devenues 
de nos ]ours une préoccupation prioritaire des gouvernements, de 
l’Grqanisation des dations Unies et des Grqanisations Hon 
Gouvernementales de défense des droits de l’Homme.

La tenue de ce séminaire en est hien une illustration éloquente.

de voudrais après cette hrève Introduction faire quelques réflexions 
sur les droits de la femme en Islam. L’exposé qui vous est soumis est 
structuré ainsi qu’i! suit ; 2 4 3



A) Bref rappel ^e la condition de la fe i^^e dan$ les aoci^t^a 
prSiela^^ue^ ;

B)$tat٧t ز٧ ridi٩٧e de la fe ^ ^ e  en Islam.

€)?erspecti^es islami^^es sor la □Sclaration □ni^erselle des □roits 
de I’^omme.

A)- Rappel de la condition de la femme dans les sociétés 
préislamiques.

Le proLléme de la femme se pose encore aujourd’hui avec une 
ce^aine acuité su^outen matière de droits dans un monde 0،ا malgré 
des ac؟ uis remarquables, les sequelles de sa domination par 
l’homme demeurent vivaces.

Avant la Révélation du ^essaqe divin au Prophète Mohamed (PSL), 
la femme était traitée en paria de la société, un être sans droit. A sa 
naissance déjé, on lui reservait un accueil mitiqé pour ne pas dire 
froid. Les hommes souhaitaient beaucoup de qar^ns et peu ou pas 
de filles. Reçue au sein de la famille comme une fatalité, ce^e opinion 
défavorable la marquera pour toujours. Bile est comme subie mais 
non admise. On commence à penser ف son mariaqe dès son jeune 
âge.

One fois épouse, elle cherchera à ne pas rendre ce^e fatalité 
insuppo^able pour son mari. £n tant que mère, elle vit comme une 
pénible infirmité le fait de n’avoir que des filles ; un so^ redoutable 
pour sa condition sociale.

Ou’on en juge plutêt. A l’époque préislamique on n’hésitait pas à 
éliminer les filles dès leur naissance en les enterrant vivantes, parfois. 
A l’époque, la femme ne jouissait d’aucune capaciS juridique. Bile 
était sous tutelle « ad vitam aeternam » et constituait ainsi une charge 
soit pour son père soit pour son mari.

Bouvent pour des raisons économiques, ceux qui en avaient la 
charge, s’en débarrassaient comme au temps de la commune 
primitive 0ا  on éliminait les esclaves, faute de revenus su^isants pour ت
leur nourriture. 2 م لإب



Au sein ia ط6م ^ ااا  ia femme ne eemmenee ف jouir d’une vraie 
oonsid^ra^on ؟ ue !ors^ue ses enfanfs m§!es auronf affeinf ia

mafurifS. C’est en effet, ف ^a^ir de oe moment que i’a^itude du mari à 
i’^qard de son Spouse commence à c^anqer.

Ce^e ^erce^tion de ia femme sans §me humaine, considérée comme 
un o^jet ^ur et sim^ie va c أ٦ anو€r sous l’action ec!airee du Prophète 
Mohamed (PC^. Cela nous amène à ahorder le second sous- 
chapitre qui s’intitule :

B -  Statut Juridique de la Femme en Islam

Pour apprécier à juste titre les droits de la femme en Islam, il semhie 
judicieux, comme l’ont fait remarquer certains islamoloques de 
distinguer l’Islam comme doctrine et l’Islam comme expression du 
t^essaqe divin.

□es islamoloques soulignent qu’il est inexact de prétendre que la 
doctrine musulmane affirme une éqalité des droits de l’homme et de 
la femme. Des restrictions existent, af^rment-ils : la femme, ne peut 
pas être Imam, ni juqe ; inégalité des deux sexes quant à 
l’administration de la preuve testimoniale ; en matière successorale, 
la femme recueille la moitié de la part de l’homme. Ces cas ne sont 
qu’illustratifs au reqard des thèses défendues par la doctrine.

Pouvant, la doctrine devrait être lé aussi, l’ensemhie des avis et 
opinions sur le droit, pa^aqés par les praticiens du droit eux-mêmes 
inspirés par la loi coranique, ^ais l’on ne saurait affirmer qu’elle est 
l’interprétation du Coran et par conséquent du Prophète. Ici, on fait 
jouer à la femme un rôle effacé, son avis est iqnoré au point où le 
droit musulman juqerait que son silence est s ١nonم  ١me deم
consentement en matière de mariaqe ; que son témoignage n’est 
requis qu’en cas de force majeure.

Pourtant, la femme peut, et c’est vérifié, jouer le rôle de conseillère 
écoutée, à l’image de ^adidja qui a eu une influence remarquable sur 
son illustre époux, le prophète Mohammed (PSL).



£٢١ revanche, l’Islam, en tant qu’expression du Message divin 
proclame l’éqalité en droit de l’homme et de la femme.

La diqnité inhérente ق la personne humaine est proclamée par le 
Coran qui dit : « Nous avons donné de la nohiesse aux fils d’Adam ». 
Le Coran ne fait aucune distinction fondée ni sur la race ou le sexe, ni 
sur l’oriqine sociale ou la fo^une.

Le Prophète Mohammed (PCL) a dit ; « Dieu e^hrasse dans sa 
sollicitude la création toute entière et le plus aimé des hommes est 
celui qui assure les meilleurs services à la famille humaine dont Dieu 
a la charqe ». Ici, « le plus aimé des hommes » s’entend de l’espèce 
humaine sans distinction de sexe. Dieu n’a de préférence que pour 
qui est serviahie, donc qénéreux envers l’humanité.

Mieux, le Prophète (PCL) a dit : « les femmes sont les s^urs des 
hommes ». Il s’ensuit que les hommes et les femmes procèdent « du 
même souffle divin », tel que c’est dit dans le Coran, aucune inégalité 
]uridique en raison du sexe n’est admise. L’Islam admet l’homme et la 
femme au hénéfice de droits éqaux.

Le professeur Mr. £douard Montet alors à l’Université de Cenève 
dans son introduction à la traduction du Coran écrivait : « □es 
proqrès d’une po^ée infinie ont été accomplis par les réformes de 
Mohammed (PCL) à tel point que Mohammed peut être compté au 
nomhre des plus qrands bienfaiteurs de l’humanité... La seule 
réforme de l’interdiction ahsolue du ^eu^re des ^lles à leur 
naissance aurait su^i pour assurer à Mohammed un nom inoubliable 
dans l’histoire de son temps. »

toutefois, des exceptions qui confirment la rèqle de l’éqalité font 
place à des inégalités apparentes.

1.Le Coran a prescrit qu’en matière successorale, la pa^ de la 
fem^e est équivalente à la moitié de celle de son ^ère. Cette 
inégalité apparente serait en rappo^ avec la répa^ition des têches 
sur le plan économique. C’est à l’homme qu’incombe la plus 
qrande pa^ie des tâches les plus déciles à exécuter. L’homme 
prendra à sa charqe toutes les dépenses nécessaires aux 
survivants de la famille du défunt. £t c’est l’homme qui doit



assumer les dépenses nécessaires à l’entretien de la temme. Bur la 
question une règle juridique tranche ne^ement qui dit : « Le

pro^t doit être équivalent au^ charges et les charges équivalentes au 
pro^t ».

Il s’agit en clair non pas d’inégalité, mais de différence naturelle dans 
l’aptitude à exécuter les téches.

La doctrine islamique n’a pas tenu compte de cette considération. 
Bile a freiné l’émancipation de la femme que le ?rophéte (PBL) a 
favorisée par l’interdiction d’ahord de l’enterrement des tilles à leur 
naissance, et la proclamation ensuite de tous les droits de la femme.

2. Be^ains observent de même que la polygamie telle qu’elle existe 
dans la société musulmane consacre l’inégalité de l’homme et de 
la femme.

Il convient de préciser à ce niveau que ce n’est pas l’Islam qui a 
introduit la polygamie ; celle-ci est anté-islamique. Par contre l’Islam, 
lui, l’a limité et réglementé.

□u point de vue islamique, la polygamie qui a été limitée à quatre 
épouses protège la femme contre les abus. L’Islam prescrit que 
toutes les épouses soient traitées également par leur mari, faute de 
quoi celle qui se sent frustrée est admise à demander soit une juste 
réparation, soit le divorce.

Bt l’Islam fait du mariage un véritable Contrat passé entre l’homme et 
la femme ; contrat au terme duquel la femme doit exprimer librement 
son consentement ou non au mariage.

Passons maintenant à l’examen du dernier sous-chapitre.

O -  Perspectives Islamiques sur la Déclaration Universelle des 
Droits de THomme.

L’approche thématique de la Déclaration Dniverselle des Droits de 
l’Homme, sous une perspective islamique estfo^ oppo^une.



Nous venons de constater que l’Islam et le Messager de Dieu, le 
Prophète Mohammed (PSL) ont apposé en leur temps des mesures 
au demeurant fort révolutionnaires qui consacrent !’’galité des êtres 
humains. D"tait à une époque 0،ا même la civilisation judéo- 
chrétienne qui est antérieure, n’avait pas proclamé cette égalité.

Au regard de la Déclaration Universelle, le Droit islamique n’est pas 
en opposition avec les chapitres qui y sont développés.

Le Coran dit : « Nous avons donné de la nohiesse aux ^Is d’Adam ». 
Et le Prophète Mohammed (PSL) d’ajouter : « L’Arahe n’a aucun 
mérite sur le non-Arahe, ni le Slanc sur le Noir, si ce n’est que par la 
piété. » « Les hiens et le sang des autres sont sacrés ».

Ici, dans la citation du passage du Coran, il est proclamé l’égale 
dignité des êtres humains et le Prophète d’ajouter sans distinction 
aucune, notamment de race ou de couleur.

La protection de la vie, de la sûreté de la personne et de la propriété 
privée est consacrée en Islam.

Ces chapitres sont développés dans la Déclaration Universelle des 
Droits de !’Nomme.

Des chapitres pe^inents de la Déclaration traitent respectivement de 
l’interdiction de l’arrestation, de la détention et de l’exil arbitraire d’une 
personne؛ de l’égalité devant la loi et de l’indépendance des 
tribunaux ; de la présomption d’innocence jusqu’à ce que la 
culpabilité ait été légalement établie.

Pour !’application des peines prévues aux cas d’actes délictuels, il est 
dit en Islam comme dans la Déclaration Universelle que les peines 
légales sont antérieures aux délits qu’elles atteignent, sauf cas 
d’interprétation des principes généraux en droit islamique.

De même que la Déclaration Universelle des Droits de !’Nomme 
développe sur la justice et la paix, le Coran proclame : « ه  vous qui 
croyez en Dieu, entrer tous dans la paix ». Le Prophète de 
poursuivre ; « Le vrai Musulman est celui qui ne fait du to^ à son



prochain ni par !a parole ni par les actes ». L’Islam prescrit la ]ustice 
et la charité. « □ieu ne vous empêche pas, à l’égard de ceu^ qui ne 
vous ont pas comha^s pour la religion et ne vous ont pas chassés 
de vos demeures, de leur taire du hien et de leur rendre ]ustice. □؛eu 
aime la ]ustice.»

Il est aisé de noter ainsi, une parfaite concordance entre l’Islam et la 
□éclaration Universelle sur le contenu à donner au^ mots « Paix », 
« dustice » et « Charité ».

?ou]ours au titre des droits de l’homme, le Coran ordonne de 
développer la sécurité sociale par la solidarité. Il prescrit aux hommes 
d’assurer à chacun une existence digne et de ie lihérer du hesoin et 
de la pauvreté. Ceci est hien repris aux a^icles 22 à 25 de la 
□éclaration Universelle sur les droits économiques et sociaux.

^ux articles 26 et 27 de la □éclaration Universelle il est tenement 
question du droit à !’éducation gratuite à iaqueile peut prétendre 
chaque être humain.

Il est dit et écrit au paragraphe (2  de l’article 26 que : « £lle ر
(l’éducation) doit Svoriser la compréhension, la tolérance et l’amitié 
entre toutes les nations.... «

^u paragraphe (3) du même a^icle, il est dit et écrit : « Les parents 
ont, par priorité, le droit de choisir le genre d’éducation ف donner à 
leurs en^nts ».

Le Coran dit que pour qui veut renforcer sa foi en Islam, et faire 
^uvre de piété, doit apprendre, se former et se former tou]ours. Car 
celui qui ne connaft pas le Coran et ses prescriptions ne peut se 
dévouer ni à □؛eu ni à plus fo^e raison à la société.

£n islam, les droits culturels et à l’éducation ont un caractère 
obligatoire qui pèse à la fois sur l’individu et sur la collectivité.

Si au plan des droits de l’Homme, l’Islam et la □éclaration Universelle 
des □roits du ^ême nom ont beaucoup de points communs, il faut 
noter cependant les différences et parois même les divergences qui



procèdent, pensons-nous, de circonstances historiques et 
socioiogiques :

a)- Les Droits de l’Homme tels qu’ils sont conçus et élaborés dans la 
Déclaration □niverselle résultent de la double et funeste expérience 
tirée des deux guerres mondiales. £n effet, la gravité des violations 
massives de ces droits a pesé si lourdement sur la conscience des 
peuples,
qu’il fallait prévenir de tels manquements. Le tribunal militaire 
international de NUREMBERG avait jugé les crimes les plus odieux.

Dans les pa^s de civilisation judéo-chrétienne, le régime de la la'i'cité 
avait séparé l’Eglise du pouvoir temporel.

Le Droit islamique, en revanche, procède à la fois du Livre Baint et de 
la BUNNA tels qu’ils ont été d i^sés par le prophète. Les sociétés 
islamiques, elles, n’ont pas subi directement ces bouleversements. 
Dans bien des pa^s musulmans modernes, la Charya est en vigueur 
et l’Islam la religion de l’Etat.

D’ailleurs, l’on est tenté de se demander si à un moment ou à un 
autre de son histoire, l’Islam n’a pas connu une hibernation 
intellectuelle qui a constitué un handicap à l’éclosion et au 
développement de la Bcience et de la technologie. Buyout losqu’on 
sait que c’est précisément gréce à la Bcience et à la technologie que 
l’Gccident a acquis la puissance dont il s’est servi pour imposer sa 
culture, et donc sa civilisation aux autres peuples.

b)- En fait de Droits de l’Homme, il convient de constater que même 
dans les pa^s chrétiens, tous les droits, notamment ceux de la femme 
ont connu un accouchement difficile. A preuve, les mouvements 
féministes des 19è et 20è siècles en Europe et en Amérique étaient 
une réaction à l’Inégalité.

G’est dire que, en islam comme dans la Déclaration Universelle des 
Droits de l’Homme ainsi que dans les législations nationales, les 
règles formelles sont souvent en opposition avec les réalités.

^ais l’évolution amorcée depuis une dizaine d’années tend vers une 
agrégation des Etats en groupements sous-régionaux voire 
régionaux. Ges groupements passent nécessairement par



l’harmonisation du droit, et donc des législations nationales sur 
plusieurs matières.

L’interdépendance très prononcée aujourd’hui des Etats les conduira 
inexorahlement vers l’universalité des Droits de !’Nomme.

Il est à regre^r touteOis l’inexistence sur le plan institutionnel 
international d’organes chargés de réprimer les violations de ces 
droits. Une évolution récente laisse cependant à penser que les 
peuples ne tolèrent plus l’impunité de ces crimes.

L’adoption récemment du statut de la Cour Criminelle Internationale 
en témoigne, même si au demeurant sa compétence reste limitée et 
la procédure de sa saisine sujette à hien des controverses.

de vous remercie.

Assalamou Alaykoun١٨/arahmatouاaye Taala .to٧ho٧قarakط١٨aم
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Zi'adeh , W H O  de em e d  i t  a p p r o p r i a t e  t o  t r a n s l a t e  the  
abovement ioned book and I thouçh t  I t  p rope r  to  se ize  this, 
o p p o r tu n i t y  to impro^-e nay command ot' the  Engl ish langt.؛a'ge 
Ho'vvever , the f i r s t  chap te r  o f  the book dTOturbed me t ،0 the ex te n t  
tha t se ا  r io u s ly  cons idered to ter iT i inate !٦٦)/ p a r t i c ip a t io n  in th is  
under tak ing  because Prof. Ro-sentha! m a in ta ined  f ro m  the o u ts e t  
tha t  Musl i rhs in the Mt]sl in i  ^' l iddle Ages did not possess a concept

anc ient reeks. ; r^:؛  a th e r  , they  rn am ta i red  tha t  the f ree  ind iv idua l  
is the one who is not a slave : as a re s u l t  , a rc  con t ra ry  to  '.xnat 1 
had in tended , I conapleted the t r a n s la t i o n  W i th  my co l league

to the t rans la t ion  where ! said that i t  is ^die ta lk  and lack of 
v is ion not to see the extent  of hui'oan freedom in a أ0ا] ت>ير'  

c iv i l iza t io n  l ike ti*؛e Muslim cMai ization -  praised ٥٧ Rosenthal 
hinaself in several books w r i t te n  by him -  except in fo l low ing the 
l ingu is t ic  meanings of the terim " freedom " and i ts  der ivat ions 
only kVhen the t ran s la t io n  ',vas publ’ shed in 76وا  , O'ar sole 
consolat ion ■̂ vas that those 'Who reviewed i t  in the X'arious 
periodicals wrote that the ideas appearing ]!٦ the f i r s t  Chapter of

Ohd Co-editor of A ! - I j t ih a d  Quarterly 1 اا ء]جة'آ  )



arrogance that haroors etrong enniity to Islam and MuSiirns .

To h igh l igh t  the genei'al d isputa t iona l  and con tes t in'̂ 
atmosphere prevai l ing dnrmg tne period of the discussion of oasic 
human freedoms int the Arab . and perhaps the Muslim worlo , I 

la!m and؛w i l l  quote at length from a le'.:t>.:ie en t i t led  ; ( I )  " l 
d Agreement " . The ،author of tiHS؛human Rights . Controversy ar 

I s la m is t . He is the wel l-knwon ا'ااث a r t ic le  Is a na t iona l is t  and not 
Egyptian th inker ari'd leg i t is t  "smat Sayf-ad-Dawla The lecture

dniv^rsal Declaration of Huroan Rignts that tne United Nations 
Organizat ion issued on December 10,1948 . Our h is to ry  of 

to oe ^ a ry  of Pig and noble words as ة]ا c iv i l iza t ions  has taught 
th^ re a l i ty  of our h is tory has taught us how big words could be 
t ransfermed into atrocious crimes . 'w’e cannot forget that the 

the plain ؛ل in؛mar, Rignts .اق*إ' i t ia to r s  of the Declarat ion of •8u 
French c i t izens are the sa٨٦e people ■wno short ly  a f terwards , and 
Pefore the ink o f  the Declara t ion has dr ied up organized a 
compaign and sent the i r  f o r te s  under the leadership of th e i r 

!آد ' ; favo آ  r i te  genera! , Napoleon , to E'gy'pt . And we do not fiorges

of Human Rights in zhe same year that i t  recognized the Zionist

st ■■ مم-;نت- ipulated in the Declaration including the r ignt of l i fe 
d‘؛ad-Dawia also said ■:Ther th irgs related to tne Cairnp David 4>:oo



e'-.veen w o ro  ana nee-:; arn-mn:: ' آ;ات؛ ،ا قت: ا'أ آ ;ا :•ت' ' :1'ء   rhere^ore  , f : ' : rn 
he ••ver.::.■'  (^١ I 'u th: ا:؛؛■ات /،•■e e r e r n e r e  n e s n i t e  the  h e a u 'v 

!j n d  r e j e c t s  the U n jv e ' ' s a بث:إ 'ا ق؛ ثأ . لاآ ؛٦^ أnor 3 ا  .F i j r : h e r m o r e 
.ت;ة•:. ؛ازات   ,  reason only ام .ظق-:-ء  the ٥٢: '  j f  Homan PiahtB ت;يم'م ؛موت.آ : ؛ج' : ' 

tn a t  the dec la ra tn tn  Is . ب  'مإ •;ا.ت*(أ!  ,  fo r  a ;more "unoamenta! '*eason

mh-ortaroe . reoes£(. jy on au tho r - tv: أ?ئ!ooes he f e e ؛ 'no ،0بم_ tlms

e:‘؛ ؛. !a so £.ئ -ت^^ h less these rh^ats  are dased on؛.!  commit iment 
and a u t h o r i t y  . H o w e v e r  , ^•nanha Ino ludes  on^avls lons and 
p ossesses  a h i s t o r y  tn a t  c re a te s  ■dm'fei'ences anol c a u s e s 

d is t inc t ions .  Oet'..veen men and '.^omen , Mus l ims and non -M us l im s , 
an>d re la t io n s  o f  Musllnd s ta te s  w i t h  o the r  s ta te s  . But Bayf- .ao- 

Da'.via a d m i ts  one d i f f e re n c e  th a t  the Mus l im  s ta te s  ob jec ted  to 
o f  the D ec la ra t ion  : " A ;man and a 1ة h Is s ta ted  I[■» •A r t ic le؛»:w h 

d؛marrl .age . have the r i g h t  t؛  wo;man . having reached the age of 
ان . ر''  m a r ry  and r'orm a f a m i l y  u n re s t r i c t e d  by race or  re l ig io n 

they have edual r i g h ts  a t  m a rr iage  , durir!^ m a rr iag e  and upon I t s 
2) '2ne las t  pn^se of  the 'Omt;olsm o f  the ph l iosoony"؛ d is so lu t io n 

of  the Dn iversa l  Dec lana t lon  o f  Hunaan R igh ts  1s , acco ro ing  to 
a M !d ua l l£ t lc  tendency؛S ay f -a d -D a w ia  . the f o l l o w in g  ; I t  Is the !n 

or phHosopny on .vhicn the Declahat lon 1s laased . The Ind iv idua l , 
every  Indlvnaual , is placed In the pos ] t ion  o f  a co n f ro n ta t io n  •.vlth

the group , any group .

a sa id  in the ab ove -m en t ione d؛sm a t  S ay f -a d -D a ' .v؛Vv'haf 
leo tu re  pol;ats to  the e x is te n c e  of  a pre'،/،aiHng v i e w  among the 

w o r ld  th a t  goes be;-0 hd the is lam ls^B  to هhaد educated In the 
perinaps I t  goes ها'آق inc lude a broad segment o f  tine ;n.atl : 'nal^.^s 

e i t h e r ؛٢١  are no t  c las .s l f ied ٧٨٥•،.• even beyond to un c l t ^e  those 
group Th is  op inmn or Im p ress ion  s ig n i f i e s  deep suspNm;n m al l 
t r e  '-vest and '*at o r -g -n a te s  fr،a:m the •vest because ' f  • ts 

i y  of  the ••warid and i t s  double standards and c r i t e r i a  ~ ' a t؛mo؛ne-ge 
s f o r  i t  . The le c tu re  p o ih ts  out the depth  arm؛ is not ai l  t h a t



r i g h t s  issues  On the  c o n t r a r y  , they  ■oest i tu te  th e  n-iain 
oppos i t ion  to the m a j o r i t y  o f  reg im es  in the Mus l im  w or iO  . From 

٥٢ among t h e i r  ranks corne the m a jo r i t y  o f  p r isone rs  , the v i c t i m s 
v e r n m e n ts  and t h e i r  p o l i t i c a l  an»:! c i v i l ؛ : c؛ o n f r o n ta t i o n s  w i t h  g 

g r o s s l y  v i o la t e d  . For a w h i l e  , the  s c e n e ٥^^٢١ r i g h t s  have 
appeared f r i v o l o u s  and h o r r i f y i n g  . For a t  the t im e  th a t  the 
popu la r  m a j o r i t y  suppor ted  thena , many o f  t h e i r  leaders  w e re 
busy debat ing aga ins t  dencocracy . Ana at the  t im e  hhat peacefu l 
t r a n s fe r  o f  p o l i t i c a i  p o w e r  'vvas in t h e i r  fa v o r  . they  w e re  -  and 

the t im e أت.  ,  sonie s t i l l  , advoca t ing  cnange by fo rce  Moreover 
th a t  the masses w e re  w a i t i n g  f o r  a s igna l  f ro m  theim to star.-d

th a t  t e r r i f i e d  the  (masses and a l iena ted  them . H owever  , once 
(^they re a l ized  th a t  th ey  have become an au then t ic  p o l i t i c a l  p a r t 

the soc ia l  and p o l i t i c a l  arena , the p r in c ip a l  grcups occup ied آ(ل 

the rnese lves  w i t h  the issue s  o f  i iO e r t ie s  , human r i g h t s  and

tine a rena by t!Si(hg the same " language '■ w i t h o u t ٦}]  p a r t i e s 
٥٢ f o r g e t t i n g  t lhe i r  p a r t i c u l a r  t lhesis ; Tine u l tu m a te  a u t n o r i t y 

tmar j i 'yd  bnd im p le m e n ta t i o n  of  shar i 'D  ana the is lanMc t t a t e 
30s  by؟th a t  endeavor on the legacy o f  the I ١٨ They f e l l  back 

s la m ic  o n e - t o - o r e  correspondence of٥٢١ ؛ a t t e m p t in g  to  p re se n t

in te insi fv i ing tine d N p u ta t io n a l  na tu re  of  the theme ana making



c u l tu ra l  b a t t le  , I.e.. the b a t t l e  o f  te rm in o lo g y  and fo roeo t n e i r  
opponents to deal 'vVtth the issues th a t  they ra i$ e؛d . These leaders 
are a lso  s t i l l  s t ru g g l in g  to  score a breakthroLigr, ،:>f the p،:; l i tn:al 
arena in many 'Contries . In t h i s  d iscourse  , I ‘.Vi 11 survey the g is t  
o f  the theology of  hunian r i g h ts  as fo rm u la te d  by tl*ie th in ke rs  and 
advoca tes  o f  the b lushm av'Vakening though noz .3*11 o f  thenn are 
p a r t i s a n s  . The survey/ inc ludes  three s e c t io n s  . F i r s t  , Dool's 
deputysh ip  by man , Second . human riglzzs e.vtracted f ro m  shar i 'a  : 
Tlnird , compare tvvo M u s l im  d e c la ra t ion s  of  human r i g h t s  issued 
i n l 9 S l a n d l Q 9 2 .

II

God's deputys.lm'p o f  man on £ar:.n is Pased on the Goranic 
ve rses  s ta t in g  th a t  caime in Sura t  Al-Saqar.a , ve rse  3 0  : "And 

i am about to  p lace a ؛ when thy  lord sa id  unto  the angels : Lo 
vhcoroy in tlae ea املأ،م0 r th  . they‘ sa id  W i l t  Thou pl.ace the re in  one 

w i l l  GO harm zherein and w i n  shed blood . '،.•vh.ile we , we hymn Tiny 
kno'w zhat w h ic h  ye ١ p ra ise  and s a n c t i f y  thee He sa id  su re ly 

w ha t  came in Sura t  A i -An 'aam  , verse 165: " He ه،و .قا  "  .  k.no'.v' no t 
o ha th  placed you as v ic e ro y s  o f  z re  ea r th  . " .Ana also؛iz •s '،vr 

azir,  verse 39 " He I t  IS who hath maoe you regents in zne e a r th;؛^ 
so he who d isP e l ieve th  , h is  d is P e i ie f  be on hiS ownhead . " There 
w a s  no d is a g re e m e n t  among a n c ie n t  I n t e r p r e t e r s  o f  G od 's

?و



the f i r s t  po in t  o f  v ie w  ; nathen , the re  Is a isaqreen ien t  on how to 
approach the Issue as 'vvell as the con tex t  In ad d i t io n  the re  is 

e؛t r ١٢٦ d isagreem ent  as to  tn e  p o s i t io n  o f  the Idea of  depu tysh ip 
general a r rangem ent  o f  th ings  on '•what each pa r ty  bu i ld s  upon th is 

as 'wel l  as th i inkers  o f  the غ nة i s■٢e۴o٢٢ idea on v i s io n  . M u s l im 
evhberioe o f  w ha t  God ٢٦٦^٨ Awaken ing cons ider  God's deputyship of 

r e s p e c t  and ر has b e s to w e d  on h im  in the  'way o f  ca re 
g l o r i f i c a t i o n .  Muham mad 'A b d a l la h  C'r.az -  an u n t r a d i t i o n a l 

r e f o r m i s t  - g i v e s  a d e ta i le d  d e s c r ip t io n  of  the issue o f  d ig n i t y . 
d i g n i t y  is o f  th ree  type s  (?) : F i r s t  . a i g n i t y  t h a t ,  ٨١٢٦٦ For 

the ^;oramc ١٢٦ the  h um an i ty  o f  mah as s ta te d ا٦٦o r ig in a te s  f ٢Q 
verse froim the A l - i s r a '  surah , ve rse  ?0," V e r i l y  we have hohoui'ed 

the sea , and اد ' اا ؛y !^٦^٢٦٦ on the land آ 'the Chi ldren of  .Adafm We c a r 
have p re fe r re d ٦٢١٠٦.•  , have I*n,ade p ٢ا٦اي٦٦  ro v is io n  o f  good th ings  f o r 

٦۴ those w ho m  'vve c re a te d  •with a m arked«. ٢٦٦^٨٧ theim above 
nan's f a i t h  in d iv ine! ' pا١٦  re fe rm e n t  " . Secc^aa . d ig n i t y  de r ived  f^o 

ي- ve ا. rse  f r o m  S u ra t ، متمئأ: يمت- r ١٢٠ the ا e v e la t i o n  as s t a t e d 
to  h is د0ثا.  Mui'.afiQun , number 3 . " When m ig h t  Oclongeth to A l la n 

. " ^٢٦٢٦ naessenger and to  th e  b e l ie v e rs  ; cu t  the h y p o c r i te s  kno'،v 
arid use fu l قا0هتا f rom  the perfornaance o f ؛ثاeث٢١٧،  ( 'T h i rd  . d i g n i t 

deeds by in an who has unde rs too d  the reo iu l re m en ts  o f  God's 
the تءا5, Q oran tc  surah . •Al-Tawba . verse ١٢٦ deput).-'slaip as s ta te d

50 w i l l  ) lais !messenger and the  be l ie v e rs  " . Hence , ti'.e tw oا



oe s»:;yeved by the -.vise and ء; th ■0م؛أ; is  'ssr: :an ا! :؛■' he un' ت  iverse 
re oapaoie , ■he re o u i 'e m e n t  o f  f re e  ac t ion .؛  no؛ ؛: . :r^'ee ••vho a 

fo  be re sp on s io le  f o r  t r e T  a c t io n s  5 u t  the  th in k e r s  o f  the 
' d ا*؛ا reedorn are tine purpose tinougn؛H-.vakeriing •:•orsi’der reason ar 

aoed in ^ s  généra i  C0(ncept to  one؛ano fhe r  oo n te x t  t h a t  is  r e

e؟rnariKiind only  tn a t j ih e y  w o r^n io  r ' ؛ . ;  anoi ١٨٨( creaoeo: ■re أ " 5ئ, 

ood , tine lo rd  o f؛*«He i t  is  th a t  g iv e th  ! i v e l i !ا أ  .ث.1ا'ت'  !f'le . t o 
unpreakap le :might “ . The concept  of  Coo's 'worsh ip  inc ludes  tine 
Pu i ld lng  o f  tine un iverse in accordance w i t h  deputysh ip  . Because 
God is  tine o b je c t  o f  w o rs h ip  , he is  the  one v '̂lno d e f in e s  the 
manner o f  r i s  w orsh ip  . That  is  the s ign i f ica rm e  o f  the sending of 

r i p t u r e s  a:n{  ̂ d iv in e  law*.  They are .all ؛ :messengers  , tine ho ly  s 
ih tend^d  to shcwv the way to f a i t h  . 'worsh ip  and oPediehce f o r 
hunnankind Div ine law s  are not intended to  compel Inunnan beings 
to  be l ie v e  f o r  t h i s  :means the absence o f  r e s p o n s i b l i t y  . Tine 

to ur،ge tine ra t io n a l  .an<d f re e  iman to  re a l i z e  th a t  h is ة!  purpose 
the h e re a f te r  r e l ie s  on undei 'Sfanding د':'اق i n te r e s t  in tlnis ■'.•vorld 

the require iments  of c re a t ion  and man's re s p o n s ip i l i t y  tO'ward inis 
9) Here we؛ Greater who created hinn and to whom he w i l l  re tu rn 

f in d  the beginn ing o f  the concept o f  Hak im iva o r  God's govern.an»:e 
١̂^]• n t a i i s t s  o f  the th i inkers  of؛tine f'ur(<:ia:me آد' in the  fhougn t 

A w aken ing  . Gh.aria is  Gp»:i's progra:m th a t  w as  revea led  th rough 
h is  nnesscinaer to mankind f o r  " Whoso judgetin not oy th a t  w h icn 

re  d is b e l ie v e rs  " . ( A1- Ma'ida , Verse؛ A l la h  ha th  revealed such 
4 4 ) . For whoever  does not fo l lO'w God's d iv ine  lave . he w i l l  be 

ig n o r in g  the ma in  goal o f  tine c r e a t io n  of  the un ive rse  a:nd tine 
The ccMncept o f  haki:miyva or God's أ،ئت) a e p u ty s n ip  o f  man 

governance was advocated by A b u - A ! - A ‘ la AI-Mawwiud1 (d. Î 9 S) ! . 
m is ts؛kistain i th in k e r  .and propagated aimoing ■s!a^:؛؛ the ;vel l-knowvn 

(9 6 0 0:14 m the Arab 'wor ld by tine Egyp t ian  t h in k e r  Sayy id  Qutb 
vno was  executed iin Egypt  a f t e r  Inis a c cu sa t ion  of  be ing the• 
leader  o f  a :secret o r g a n iz a t io n  whose aiim w a s  to to p p le  tine



glude :he People . no: '0  Punish :heni wnen susDcCLed o f  en 'o r  an!:•
(12) dev ia t ion

w a k e n i n g  . w h e t n e r .د,  men o f  th e , HoW'eve ٢ 

noz , agree on 'h e  next  s tep  in iman‘ 3 v is io n 'ات،  fu n d a m e n ta l i s t s 
mean by the إ.  s' 'Vision:٢قe:orn٦h and his r i g h ts  in con f ro n i i ng  the 

isz .as s ta te d  il l the Qoran؛.next  s t^ p  the concept  o f  amana or t r 
Lo! vve o f f e re d ■■ . ١,  The Goran s ta te s  ( The AhzaP surah, verse ?2 

they :آ؛إا. ا1أ:ئ  .ئ-(ثما the آآ  the t r u s t  r into t ile  heavens and the earzn 
shrank f ro m  hear ing i t  and w e re  a f ra io  o f  i t . And man assumed i t 
Lo! he ha th  proved a t y r a n t  and a foo!  ' AriCienz ) in te rp re te rs  of 

s te rm  as ime،anhng !s !am ,؛n؛the Goran w e re  used to  i n te r p r e t  t 
w h ic h  i:s Pased OI'I ؛  n :T.a^.!if ؛ ' Go<:i's؛: :h d ig a : i ؛آت   f a i t n  , Shar ia 

oy the  r e f o r i M i s t s  Who ج٠تo ١wتا ) reasonاا 13 )  . They w e r e  f 
n fa c t , ( . i؛ ت0آ،آ 4 آ ا!رأ.إ ،٦١٦ 01'هأ . concent ra ted t h e i r  a t t e n t io n

l f u l l  and؛:aw'skening .a،:H'0 ':.a te  mا٦.sلاthe i n t e r p r e t e r s  of  the M 
spec ia l  un(^erstanidlng o f  t h i s  concept  .and they  cor .s ioered the 

an٦a r l a t - a t - ~ a k l i f  the inTplen ienta t ion اتا■ t r u s t  o f  God's o b l ig a t io n 
o th e r  hand . the  new ^١٦: God’s d) !■:؛٦  iv ine  law on e a r th  ( I S :٦، 

٦e r e s p o n s ip i i i t v  tha t!cons idered  t rusz  or ar'^'ara as t ة آ ا0^و؛ة لا  آ

be shouldered by •he Musi in i  v i s - a - v i s  h i rn se i f  . his s o c ie ty او عا ^آ

:٦ suppo r t  of  thei/• w e w  po in ” . The •-erse ٦^ Sura t  a l -S a q a ra 

w i tn e s s e s  a g a in s t  mank ind  , and tn a t  the  messen-ger may be a



لاا.ا١٨٦ ه of the '■?ث d آ iscovery of the Thinkers of the A\,-vakening 
the Arab 'worlcl , Bast and ١٨ .Brotherhood . The Muslim reformists 

vas fam i l ia r'■. ■(ة' آ.أوما) 'ثأ  ٨٦ad، 'Abdiiاm٨ا.اأ٨م . to i t West , beat t٨e٨٦ 

dth  Ai-Mij' .-vafaoat . a book by the Mal ik i ju r i s t  of the e ighthاا 
century H . Ash-Shatibi . which contains .a long discussion of the 
in tent ions of sl'،aria or the goais of basic divine la'ws . Booh 
enough’, the word spread out about maslaha or in terest  , and the 

mind that the ١٨ in tent ions of the shaTia in the Maghrib , keep 
hlagnnibis are h la l ik is  .and bel ieve in p r in c ip le  of common 
in terests and i t  is one of  the sources of their  school of law ( i S i. 
However , they ail intended the discussion of the in tent ions of 
shiari’a ■■ to tnean that 'Sur Guty is to show deference to the " sp i r i t 

tex t  and wording ^٦^! of Sharia " ar،،:i i t s  great goals and not to 
only . As for  Is lam is ts  , they employed the junists'discussic-n 
about intentions of the Sharia to erect a Musliim edif ice fo r  human 

the Universal ئ٨ة. r igh ts  that is d is t inc t  froim the ''-•vestern edif ice 
e have■،'̂ '■ . أو'I) أدة ء r د igh ts  Ash-shat ib i ٧٢٨^٨^ Declarat ion of 

concluded from snaria that i t  was revealed for  the we l fa re  of 
people " .  Originally ،welfare (Masalih) is a term that denotes the 

Theref-sre , the . ؛٦^٢٢١٦ bringing of 3 benefit  or the avoidance of 
oreserve. ؛(ihtentions of sharia or i ts  ‘Ult imate goals are f ive : T 

selves ( the r igh t  of ٦^١٢^! , ( their  neli^Ton ( the r igh t  of rel ig ion

( r igh t  of  property ^٦^] ) and the i r  wea l th ١ r ig h t  of  fam i ly



n :■'is form except in "he oast few years As؛ in te r;:retatîo-'i

e opinion of ju 0'؛ r is ts  are a leoai capacity؛:t ؛■!أ r.rese intenzions 
God to people and not natural or sem i-natura l ؛auznori^ation from■ 

They have ■' : 21 ز) r ign ts  although A.sn-shatiPl says about them 
said tha t they are at observance or mura'at in every re l ig io n" 

That is , th e ir  observance and rea liza tion are general , to ta l arid 
r ^ ’bessary fo r  human 'welfare and not confined .to tne Muslim
re l ig io n.

In hne w i th  rdg^lig^itirig the pa rt icu la rity ، of Islacn and 
tihe d is t inc t iveness  of i t s  in te l le c tu a l system froim ،A'estern 
syeteiTis , e f fo r ts  during the Muslim Awakening m u it tp i ie d  to 
cod ify  the prhociples of sharia e ithe r b>' formulatinig a Musltim 

1 constitu tion  or by issuing a Muslim declaration of human r ights 
rhghts in an :اآ لا v اةآا'ا i i l  survey t'vvo h'iusimi >:!eclar.ations of'. 

the pe cu l ia r i ty  ■and ::١ atteimpt to understand the chracteristiCS 
a rt icu la r؟• cod if ica tion tendencies in the f ie ld  of human r igh ts  in

t i t l e  : " Tne Musiiim ^٦:! The f i r s t  a t tem p t ca rr ie s 
Uriversa l Manifesto fo r  Human Rights" (22) . The m.anu'estO' was 
fromulated py f i f t y  Muslim th inkers and personalit ies under the 

nc.!l in London and i t  was declared in a2'0؛.؛ .auspices of the Muslim 
'meeting held at UNESCO headquarters in paris on September 

19'S ! in the in troduction to the manifesto . the w rU e rs  assert •1 .'؟ 
i t  is  deri'oed from the Holy O،oran and immaculate Sunna.h :؛:‘:..١

in te rp re ta t ion  . They/ are eternal ؛٢? m od if ica tion  . subs titu t ion



r i g h t s  . A f t e r  a p ream b le  ٥۴ t w e l v e  a r t i c l e s  ٠ the M an i fes to  is 
s ta te d  w i t h  a sp e c ia l  c o n c e n t ra t i o n  on r i g h t s  w ^ i c h  appear in 
t w e n t y - t h r e e  paragraphs . They are ; The r i g h t  o f  l i f e  , the r i g h t  
o f  f reedom the د   r i g h t  o f  e q u a l i t y  , the r ig h t  o f  j u s t i c e  , the r i g h t  
o f  t ^ e  in d iv id u a l  to a f a i r  t r i a l  , the  r i g h t  o f  p r o te c t io n  f r o m  
oppress ion o f  a u th o r i t y  , the r i g h t  ٥ ۴ p r o te c t io n  f ro m  t ro tu re  , the 
r i g h t  o f  t ^ e  ihd iv M u a l  to  p r o te c t io n  o f  h is  honor and re p u ta t io n  , 
the  r i g h t  o f  asy lu m  , the r i g h t s  ٥۴ m i n o r i t i e s  , the r i g h t  o f  
p a r t i c i p a t i o n  in p u b l ic  l i f e  , th e  r i g h t  o f  f re e  th M k in g  , b e l ie f  and 
e x p re s s io n  , th e  r i g h t  o f  r e l i g i o u s  f re e d o m  , the  r i g h t  o f  
m is s io n a ry  w o r k  , economic r i g h t s  , the r i g h t  o f ؟  ^ n e r s h ip  , t ^e  
r i g h t s  and d u t ie s  o f  the  w o r k e r  , the r i g h t  o f  the ind iv id u a l  to 
s e l f - s u f f i c i e n c y  , the r i g ^ t  to  se t  up a f a m i l y  , the r i g h t s  o f  t ^ e  
w i f e  , the  r i g h t  o f  ed u c a t io n  , the  r i g h t  ٥۴ the  m d iv id u a l  to  
p r o t e c t  h i s  p r i v a t e  p o s s e s s io n s  , the  r i g h t  o f  m o b i l i t y  and 
res idence  .

The second d e c la r a t i o n  is  e n t i t l e d  ; ■■ Human R igh ts  in 
Is lam ".  I t  w a s  f o r m u la t e d  by a c o m m i t t e e  t h a t  c o n s is te d  ٥ ۴ : 
Adhan A l - K h a t i b  , B h u k r i  F a ysa i  , Wahbi ^ u h a y l i  / R a f i k  
G o u w a ig a t i  and Is m a i l  M a j id  A l - H a m z a w i  . The c o m m i t te e  w a s  
c o m ^ is s M h e d  to f o r m u la te  the  d e c la ra t io n  by the  Grgan iza t ioh  ٠ ۴ 
MusHm Conference in  1980 . The O rg an isa t ion  d id  not  examine i t  
a f t e r  i t s  f o r m u la t i o n  ٠ ^nd , con seq u e n t ly  , i t  w as  pub l ished  by 
Ohe o f  i t s  au th o rs  in 199^ in Damascus (23) . T h is  d e c la ra t io n  
agrees in f o r m  w i t h  the  D n iv e rs a l  D e c la r a t io n  o f  Human R igh ts  
more than the f i r s t . I t  p resen ts  t w e l v e  p r in c ip le s  subdiv ided in to  
t w e n t y - f i v e  a r t i c l e s  . The p r in c ip le s  are ; Bas ic  r i g h t s  , p o l i t i c a l  
r i g h t s  , f a m i l y  r i g h t s  , the r i g h t  o f  c i t i s e n s h ip  and n a t i o n a l i t y  , 
the r i g h t s  o f  educa t ion  , the r i g h t s  o f  ^ o r k  and soc ia l  s e c u r i t y  , 
th e  r i g h t s  o f  e a rn in g  a l i v i n g  and b e n e f i t i n g  and l i t e r a r y  
o w n e rs h ip  . the  r i g h t s  ٥٢ t r i a l , the  r i g h t  o f  m o b i l i t y  and asy lum , 
the r i g h t s  and d u t ie s  du r ing  w a r  t i m e  ٠ s a n c t i t y  o f  the  dead and 
the l i m i t s  and in te r p r e ta t id n  o f  t h i s  l e g i t im a t e  d o c u m e n t .

The p u b l i s h e r  , Adnan A l - k h a t i b  , m e n t io n s  th a t  t h i s  
m a n i fe s to  is  '■ t ^e  f i r s t  c o d i f i c a t i o n  ٥ ۴ the p r in c ip le s  o f  M u s l im  
d iv M e  law  o r  Shar ia in w h a t  concerns  human r i g h t s  . " Th is  p a r t  is
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enlarged exDianatlon or the a rt ic le s  that were د>آت foilcwvec! by 
b alone He also states in i t  as w e ll as؛A l-K h a t .٥٢ undertaken by 

at the end of the m an ifesto  tha t i ts  a r t ic le s  are taken from

the .articles

5 p rev iou s ly  s ta te d  , the t w o  m a n i fes to s  in s i s t  th a t  they.ث. 
are taken f ro m  the te.xts of  the Qoran and Sunnah . Hc/'.vever , the 
w ord ing  ،of the f i r s t  m a n i fe s to  is  tha t  of  a group o f  i n t e l l e c t u a l s 
w n i ie  tihe w o rd in g  o f  the secoihd m a n i fe s to  is t h a t  C'f .a ،group o f 

.و  l e g is t s  The f i r s t  is t r u l y  a m a r i i f e s to  , but tihe second is 
d e c la ra t io n  whose fc rm .u la to rs  .aspired to imake i t  resem b le  the 

d e c la ra t io n  o f  the Uni ted Nat ions  in fo rm  at  l e a s t . Fu r the rm ore , 
i t  resem b les  the U.N. ،aec lara t ion  1n con ten t  . D i f fe re n c e s  appear 
on ly when Adnan A l - K h a t i b  ’begins to  exp la in  the conc ise  i te m s 

i t  ، As a r e s u l t  , quest ions  such as e q ua l i ty  be tween ١٨ ment ioned 
men and women , and apos tasy  emerge . The m a n i fe s to  o f  the 
M u s l im  c o u n c i l  does no t  speak in d e ta i l  on . , these  issues 
ment ioned under " e q u a l i t y  '■ and " re l ig io u s  freedom " . We do not 
a c t u a l l y  know w h a t  the o p in ion s  o f  I t s  au tho rs  are on these 

7thmg new as؛d e l ic a te  issues . A l th o u g h t  tihey do not  b r ing  in an 
fa r  as I j t i h a d  and pending issues are concerned , they -  and also 
s i m i l a r  a t t e m p ts  -  are u s e fu l  in educat ing  common M u s l im s  and 

c l a r i f y i n g  the  im po r ta nce  o f  the issue to thiern . ^^hat is  c le a r , 
however  , Is th a t  the fo r m u la to r s  o f  t l ie t^vo m a n i fe s to s  d id  no t 

^ave the Mus l im  pu b l ic  in m ind  but the Western educated e l i t e s  in 
an a t t e m p t  to j u s t i f y  t h e i r  d i s t in c t i v e n e s s  and t h e i r  r i g i l t  to  take 
th is  p o s i t io n  . I t  is  in te re s t in g  to  note th a t  the f o r m u la to r s  o f  the 
t w o  m a n i f e s t o  do no t  m e n t io n  ju r is p ru d e n c e  ( f iqhi) , t h a t  i s 
I j t i h a d  , th a t  under l ie  the " in te n t io n s  of shar ia  " as understood by 
the anc ien t  j u r i s t s  . They w is h  t h e i r  exp lanat ion  to be f i n a l  In i t s 
c e r t a i n t y  to  s to o  any f u r t h e r  debate  . For t h i s  reason  , th e 
f o r m u la t o r s  o f  the f i r s t  m a n i f e s t o  c la im e d  ab so lu te ness  and 
i h f a l l a b l l i t y  f o r  i t  because i t  is  d i r e c t l y  der ived f ro m  th e  Doran 

the f o r m u la to r s  of  the  second ,ث،adn sunnah Dn the o th e r  l٦a ٨ 

m a n i fe s to  m ent ioned t h a t  sha r ia  is  i t s  so le  source . They cou ld 
have m enr ioned ju r i s p ru d e n c e  ( f iq h  .) th a t  answered the issue o f 

'i n te n t io n s  or  u l t im a t e  goa ls  ( rnaqasid ) w h ic h  is  not d i r e c t l y



derived from د  tex t of sharia but is sensed ov reading bet'ween 
the iines - The issue o f maaasid( intentions ) appeared as a resuit 
٥۴ cu ltu ra l and legal development that lasted ^٥٢ centuries .

؛11

٥۴ At the opening of th is  lecture . I mientioned the names 
er by Ann E.Mayer؛two books : one by Franz Rosenthal and the o tt 

ancient and modern ٥٢ on freedom and human r igh ts  in the course 
Muslim context 1 have mentioned tlnat both books are many short 
com ings Furtherm ore  , Muslim reac t ions  .to them were 
u n g ra t if iy in g  . TIae f i r s t  book have an example of t rd d it io n a l 
orien ta lism  tha t had some benefits , but which remains of narrow 
sco^e and ph ilo log is t bent . Tiae second reduces the question to an 
cu ltu ra l issue and i t  s ta tes that contemporary )Muslims do not 
possess the cu ltu re  tha t e n t it le s  them to be concerned w ith 

^umah r igh ts  ! Muslims did not c r i t ic a l ly  examine the allegations 
stated in both books which could serve man's s itua tion  at present 
and in t.^e fu ture ; Instead , they were sa t is f ie d  to condemn and 
accuse the w r i te rs  of conspiracy and egocentrism . It is not true 
tha t Muslim in te l le c tu a ls  are not concerned w i th  the issues of 

the past years , and a f t^ r  they ٨! . human r igh ts  and democr.acy 
have become an im portan t p o li t ic a l party  in most of the Arab 

w r i t in g  and ٥٨ coun tr ies  , Muslim  in te l le c tu a ls  embarked 
these issues. They employed th e ir ٥٨ p u b l ish in g  w o rks 

term inology and asserted the d is tinc tions  bet'vveen Western and 
Muslim points of v iew on human r ig h ts  (24) . They in s is t  on 

libera l philosophy on the ٥٢ ocra tic؛separating bet'ween the den 
one hand and the r igh t of people or umma to express i ts  w i l l  in 

the issues that are d irec tly ٥٨ - any manner -  including elections 
related to i ts  in te rests  and the management of i ts  a f fa irs  . They 
consider that philosophy and the u ltim ate  au thority  is fo r  God and 

٠۴ the m a jo r ity not fo r  people which would render the au tho rity 
in te resting  to point out that 1ة l im ited  by the l im its  of sharia . i t 

they fea r  fo r  sharia from the opinion of the m a jo r i ty  or from 
most Muslims who are supposed to abide by the ru lings of Sharia . 

At the t im e  tha t th^  fundam enta lis ts  among t^em stress the 
importance of the ^ead of authority whp W'ill .assume the power to



im p lem ent s n a r ia  , the moderates among the leaders of the 
Awakening Ins is t that the powers given py shar'a t o the ru le r  are 
meagre This la t te r  group says tha t authority  is fo r  the sharia 
.and not fo r  ind iv idua ls  arid organizations even though they are 
elected . This concsptuatiza tion in both forms su ffe rs  from too 
much emphasis on theology tha t permeates all its  parts . This 
makes God or his sharia the d irec t source fo r  everything tha t 
perta ins to human r ig h ts  v/ihich , in the ir  opinions (25) are 
o r ig in a l ly  T a k a l i f  or God's ordinances and not r igh ts  . They 
oelieve that vvhen they a f f i rm  the divine orig in  of r igh ts  .and 
du ties  they would be g iv ing  them grea te r power w ith o u t  
observing tha t th e ir  v ievvpoint in most of it's elements 1s 
independent in te rp re ta tion  and invention that they had undertaken 
and not a m a tte r  that is tex tua l! '/  stated . hence , the greater 
weakness in the Is la m is t  v ie w p o in t on human r ig h ts  is the 
process that they ca ll ta 's i l  or authentication (25) that is , the 
a ttem pt to ascribe to what conclusions they reach in the way of 
independent in te rp re ta t ion  to a f ixed  and certa in orig in in sharia 
to give these opinions po'wer and c l a r i t y  on the basis of th e ir  
reveale'd o rig in  . Furthermore , evidence c ited is a r t i f i c ia l  in 
many cases . v/hat is a cause of wondernment is the claim tha t 
every problem that faces Muslims today has been resolved a long 
time ago in the Goran and sunnah athough they know that there is 
no trace fo r these problems in the Islamic leg is la t ive  history/ in 
the previous centuries . Hence , human r igh t issues are on the 
verge of becoming r ig id  top ics in the framework of th e ir  v iews 
tha t come under " the in ten tions  of sharia " or " le g i t im a te  
rignts" Issues re la ted  to democracy are about to become r ig id  
issues under the umbrella o f Shura (2?) that is expanding every 
day . This is due to the automatic addition of new m ate ria ls  and 
e l^ ie n ts  which are s^id to be ancient and supported by divine 
texts  tha t have eluded the a tten tion of eraHer thinkers but ،:aught 
the attention of the thinkers of Muslim Awakening .

Nevertheless , we must adm it tha t the modern Muslim 
ju r is ts  tran3f،:r.med . under the pressure of domestic problems 
.an،: the 'Western ,model , hum ,an r igh ts  issues to noted issues by 
the public and they have reached so lutions fo r  issues such as



e q u a l i t y  be fo re  the law  and meaning of  c i t i z e n s h ip  an،d they' even 
s lam and Dar A.l-I iaro .؛ .ت1-   or،cep: o f  Dar؛:  bypassed the medieva l 

However , Mus l im scernness th a t  loomed large during the epoch of

res t of tne issues bravely suoh as Che diSiinccion bet'Veen men 
!١٢ and 'vvornen , the issues of rhe kino of punisnment s t ipu la ted 

Hudud) .and the problem of apostasy . In re a l i ty  , i t  is؛. sharia 
possible to diszmguish between problems that are h is to rica l and 

ania It is also Observed that؛(by texts  from s آ؛eت٢آ،bpلاق■ those 
r.-.0hs came about as a result of specific  h is to rica l or؛،:es.cr‘؛• many 

modern Ju r is ts  said tha t the /ق٨اlegal Circumstances , .and m 
d py‘خاsأن٢o■ةru lings orancning o ff from these circumstances .are a 

tne .abolition of these rulings according to the Juris tic  rule which 
says tha t ru lings change ،with changes of t im e . But the ru lings 
based on Qoranic or Prophetic texts  that have been confirmed by 

ancient customs and tra d it io n s  seem to be d i f f i c u l t  to solve . 
Jurisprudent re fo rm is ts  during the f i r s t  ha lf of the tw e n t ie th 
century resorted to " intentions of B ha r^  " ( rnaqasid ) to solve 

maaasid Ash-Sharia are used ء these problems . Today, however 
sometirhes to prevent t h a t . It is said tha t fiah al-M,asa1ih on the 
understanding of in te re s ts  supports the te x ts  tha t p roh ib its 
apostasy . Since i f  the door is thrown wide open . i t  w i l l  lead to 
the d is in te g ra t io n  of the community consequently re l ig io u s 

I oome to mean man's؛t^e Doran w o u i ١٨ freedoni as s ta ted 
freedom to embrace Islam and hot to leave It . Therefore , Citing 
the oninciple of maslaha or in te res t re s tr ic ts  tex t that advocates 
re l ig iou s  freedom and does not advocate adherence to i t  . If  we 

0 not d is tingu ishدا argue tha t public in te res t requires that we 
inheritance . ،we are faced w ith  a ١٨ between men and '.wom^n 

c lear te x t on th is  m a tte r and , ،consequently . the te x t  stands 
against m^slah^ in th is  m a tte r  w h ile  maslaha contrad icted the 
te x t  in the f i r s t  instance . My teacher Sheikh Muhammad Abu- 

these cases to the princ ip le  of ١٨ Zahra advise<d that we go back 
al-maaasid a l-  'Amma or u l itm a te  intentions of leg is la tion where 
the princ ip les  of freedom and equa lity  figune prom inently  . But 
sternness of the previous decades l im ite d  the ju r is ts '  a b i l i ty  to
ac t



de!‘ theاا٢؛ , A group o f Muslim  in le l le c tu a is  advocate 

against i ts  dogmantiSrn a ia Feuerbach (23) . Moreover , the

solutions that takes in to  consideration the texts  and in te res ts 
are tihe ones that are acceptable to the public and they pe rs is t It 

١۴ we f igh t tiie texts and trad it ions does not benefit us in any way 
l ib e ra lism  , \,ve must in s is t  on ٥٢ in the name of secu la rism

■' the way they j' authenticated ٦٨ ،great deal from  C hris t ians 
r igh ts  (29) and confronted the chaiien،jes and prcKtiems of ٨٧٨٦:؛٨ 

contemporary l i fe  at the same time . This became evident in the 
and t i  recent position taken by the Catholic Church in the ء0b٧١ق0٨

Development Conference held in Cairo which makes clear that 
C h ris t ians  s u f fe r  from  the problems of soc ia l and c u l tu ra l 
m odern iza tion  s im i la r  to 'What we are su ffe r ing  though the
problems anrl the ir  in tens ity  d i f fe r .

get ٥٢ 'i t  is required to change the doctrinal environment 
discussion of all problems In ^٦^] r id  of i ts  dogmatism to pe rm it 

th e ir  cu l tu ra l ,  spc ia l and In te l le c tu a l con tex t . Once tne 
discussion has matured and the t im e  of preponderance h.as 
arrived, i t  w i l l  become possible to follO'w the ju r is t ic  mechanism 
in th is  respect . However the common opinion of m odern is t 
th inking in the Arab 'World is tha t social , cu ltu ra l and p o l i t ic a l 
variables nave disrupted the trad itonal !mechanism for c rea tiv ity,' 

t ion  and rene^val , i t  is indispensable in^؛independent in te rp re r 
the ir  opinion that we must introduce new ideas in form as ■well as
in content
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قع
لس|تهامس ء؛د ع ، ت سضا ا

مبدأصرعية—١

.لممعل تمشرع تجريم (رأ

̂،•٧^١ ءلم (رب  ̂٠ 

ماس —٢ لجئاتهة ا ا

.سير علي سئولية فلا هبثوغ (رأ
لا سمل (رب صرص فك طي سئوليةف .ا

ر (رج ختيا لا لاا ممطر سرم طي سئوليةف .و
صسان حماية “٣ عرضه ننسه في ا معه و  و

ن تجريم (رأ .صى طي سوا

تسمعه تعرض ظي ن١سو تجريم (رب .و

نظي تجريم (رج ا .س سو

.لشخصية تصة حماية (رد

تتحتيق قتحريى مرحنة في سهم حترفى ٠٤ و

عبم صريى في لتثبت (رأ .بامبهة الآخذ و

مته يطظيما ظيه قمقبوض معاطة (رب .كرا

محراج في قحق (رج تكئعة بعضمان ا .او

همحاكمة مرحنة في سهم حمحق ٠٠

.عادلة محلكمة في سهم حق (رأ

ع في سهم حق (رب .علفا

.تحكم قي تطعن في سهم حق (رج
بط (رد حكام تنفيذ ضوا لأ .ا

ت ”٦ بطها قثرعية سوبا ضوا و

بلت (رأ .هجنمة طامر و

ت (رب ت ممبها سقطا .و

 .سوبة في عتقبيرية مماضي سلطة (رج

لخاتمة .ا



م لة نهإ ا لد ^^^^١ ا

اسوداد المحاه ونبس ص الناي الخجخ ط،ه

لث نتمية القيم من عي قبمة لة1ا لإ تعي سبحانه اش أن حتى ا ن كتابة في يبين و قرأ نه ا أ

د لرط أر نزل ا لكتب وأ س لني ا لنا نمل ا (•١ ر بينهم فبما ا جبت وك  م تريعة أو ما لإ سل ا

ر مع حتى (٢لخو لقول في  نمل ا حكامر وأ لأ (٣وا عتم  صتيق محاباة و لتربب أو ال )؛( ا قد  و

ضعت لثريعة و لام لماسا ا لجنائية سالة كث ره ا لمسلمون طو د ا جتها لا طبقرم با لنولة في و  ا

حية لإ ها في ا لمخقفة عصور لعقل تحقيق في ععية ترجة فبلغوا ا .ا

يمكننا م أسس نوجز أن و لجنائية لة١س نظا سلام في ا لإ لخبادئ في ا لتعية ا :ا

|م ٠١ مومية ب :ا

لميادئ من نحتررة ا لشريعة في ا مية ا لإسلا ن أن ا نسا لإ خذ لا ا لفعل على جنائيا يوا لا ا إذا إ

ن قت محرما كا تكابه و ن أكن وقتم ٠ ار لقرآ لمعنى هذا ا ن كنا وما ٠ اش قول في ا ، ي ب ذ ع حتى م

لا بعث سو ء ٠ ر سرا لإ لآية ١ ٧ ا ت ١ ٥ ا يا خر وآ )ىأ بق ٢٠  ط لرسول و (ص) ا ئئاعتة هذه  في ا

اع حجة لود علن عنئما ا س مستولية عقم أ لنا ئم عن جنائيا ا لجرا لتي ا تكبوها ا لجاهلية في ار قبل ا

مر لإسلا ك إ٦ا ستتج و ت هذه من ألغقهاء ا لآيا حابيث ا لأ عد وا صولية قوا د أ ك ؤ ق أن ت ا ق ح ت س ا

ب لعقا ،مدوقف ا ار سبق علي  نذ لإ ،به ا ع ورود قبل تكليف لا * قاعدة منها  ر ف ل ' ا ة  د ع ا وق

صل لأ شياء في ا لأ باحة ا لإ 'ا معنى  لا يرتكب من أن تلك و ه يعاقب لا ما سلوكا يسلك أو فع ي ل ع  

لا ن إذا إ ك كا لعئابر نلك يوجب قريعي نص هنأ .إ٧ا

ن سبق مما يتضح لشريعة أ اعدة ت<اخذ ا ئم شرعية بق لجرا ت ا لعقوبا من عليها يترتب وما وا

جعية عتم لقانون ر لجنائي ا لقانون يطبق لا بحيث ا لجنائي ا ل على ا فعا لأ ي ا ت ل ت ا ع ق  في و

لماضي رم قبل ا نما صنو لوقائع على تطبيقه يكون وإ حقة ا لا .ال

يقتضي خذ و لأ لشرعية بمبدأ ا نين نشر ا لقوا س بها ليعلم ا لا تنا خذ ف لجاني يؤا ل على ا ع ف ل  ا

لا ن إذا إ .حكما أو حقيقة بصريم علم على كا معنى  ن تلك و لجهل أ تانون ا لآ لا شخص من ب

لمسئولية من يعفى عثرا يكون أن يمكن معرفته منه يترقع لعقوبة من يخففأو ا .ا يتضح   نلك و

ة ي ه ةا ظ م لأ ا ي :ف

لأول ؛أ خذة عبم  ص مؤا لرسودر (ا بي  عرا لإ لذي ل ل ا لممجد في با نه ا ة من جاء لأ ي ن ا ب ل م ا ل  و

لفعل نلك حرمة يرف يكن .ا



:تثعي ب بن عمر سببنا أن  لخطا لأ عاقب ا ج مره خص ر ف بعقم أ ل طوا نرجا ء مع آ ا س ن ل ا

عنلعا نكر و مر بذلك علمه ترجل أ لأ عتذر ا •بخطئه معترفأ عمر سيلنا له أ

ئثالث :ا ق عبد روى  ز لرا لمسيب بن سعيد عن بسنده مصنفه في ا ل ا ؛قا لزنى نكر  ل بالشام ا فئا

جل حة زنيت ر لبار ل ما قعوا ،ا ل ؟قو جل عز اش أن طمت ما تا ا و و ب ت ك ف . ه م ر  ح

ب بن عمر بمي بتلك لخطا ن ان ؛إليهم نكف ا ه عهمأ كا ر ث ح ن ف ن لم وا ك طم ي

ن فا م، حدره عاد فاطمر خإ'ة .أ

س ٠٢ ا ، سولجة آ سانية ا :ا

ط لشريعة تشتر مية ا سلا لإ تة ا لا ط ت و لمسئولية لئيام شر ة ا ي ئ ا ن ج ل ي ا غ ه و ل ب ل ل ا ت ع ل ا و

ررآ تجا لا (وا
؛أولآ لبلوغ  لا ا لصغير يعتبر ف ي ا لذ لحلم يبلغ لم ا .بجريمة مرتكبأ ا غ ئيت  و ل ب ل بظهور ا

ت ما لا لع لطبيعية ا لقاطعة ا ل مع ا كما لخامسة إ ،عمره من عشرة ا لتأمئة سن ببلوغه أو   ا

م حتى عشرة ل و رات عليه ظهر ول ما لبلوغ ا .ا

؛ئعيأ لعقل  ل ا كما ك و برا لإ لا ا ريمة مرتكبأ يعد ف لشخص ج لذي ا تت يكون لا ا ب و تكا لفعل ار  أ

فععه لماهية مثركآ لسيطرة على ئابرآ أو نتائجها أر أ :بسبب طيها ا

(رأ لجنون  لعاهة أر ا لعقلية ا أو ا

لندم (رب غماء أو ا لإ أو ا
ل (رج و دة قا ة ما كراه نتيجة مخترة أو سكر ورة أو إ ن أو ضر .علمه بثو

:ثعثأ ر حرية  ختيا لا ،ا لا  لشخص جريمة مرتكبأ يعقر ف لذي ا قت يكن لم ا ب و ا ك ت ر ل ا ع ف ل ا

رأ لا مختا لسيطرة وسعه في و سمه طى ا لميل أر كالعاصنة قاهرة قوة بسبب أ ف ا ر ا ج ل  ا

ض بسبب أو ى عن عاجزأ يجعله فجاني مر لفعل نلك تفاد .ا لشخص أو  ي ا لذ لجأته ا لى أ إ

لفعل ورة حعة ا وئاية ضر هلهأو مالهأو نفسه ل ق جسيم خطر من قبرهم أو أ ت ح  لا م

زه يمكن تتا ى بوسيلة ا خر .أ كذ  لشخص ك1ر ي ا لذ لفعل يفعل ا ام ءشر تحت ا كر لإ ر ا جبا لإ با

لتهبيد أو ذى أو بالقتل ا لأ لجسيم ا قوع ظنه طى غلب إذا ا ه في يكن ولم به هبد ها و ت ر ب ق  

ى بوسيلة نلك تفادى خر .أ

لشريعة أن يتضح تلك رمن مية ا لا س لإ لشخمى تتجر لا ا لآ ا ه عن ستو ل ا ع ف أ أ خذ مزا  و

لا طيها ن إذا إ لعقلية قواه بكامل يتمتغ كا قبم ا لفعل على رأ رأ طانعأ ا .بتتانجه عالمأ مختا

ق ؟ماية ما لإ يرضه ص في ا ماله و و

ن تجليم •١ :ممس ض سوا



لشريعة تحترم مية ا لإسلا لحياة ا نسانية ا لإ تحص ا ن حق و نسا لإ لحياة في ا تحرم ا ن و را ث ع ل ا

ذى أو بأئتش سس ءلى لأ تعاقب ا ت بأشد عليه و ن حتى تعتوبا ة تصو د حيا ا فر لأ تضمن ا و

ستقرار لجماعة ا .ا فى  لك و لكم *تش اش يقول ذ ص في و ة ئصا لى يا حيا ب أو ا ب ء ؛ م ا ك ل ع ل

ن 'ظو لبقرة  لا ١ ٧٩ أية ٢ ا ق و لام يفر س لإ ذ تقتيل يكون أن بين ا جسا ت أو ر أ ر م ،ا ا  غ ل ا أو ب

،صبيآ لأ  ،مجتونأ أو عاق لك مسلم غير أو مسلمأ  'تطى قوله لسرم وذ كتبنا  م و ه ي ل ا ع ه ي أن ف

لمائدة *بتنفس صس ية ٥ ا ى ٤٥ آ رو لمآ د و م ح لحسن ن م صل عن بإسنادم ا ص اش ر (ر نه  أ

مأ قتل رأي بكافر مزمنا أفاد (بنمي سل ل  قا حق أنا *و ئ من أ (١٠ ذمته*ر و

لا مدتم يفرق و لإ ن أن ا حدأ تتائل يكو ة وا ع ا م وج ،أ حدأ جماعة قتل فلو  ن وا به يكلسو

ب ون عمر قل .وقد قصامآ لخطا حد فى جماعة ا ل وا لمشهورة قولته وقا 'ا لأ لو  مل عليه شا  أ

ر لقلتهم صنعاء .١١ جميعأ )

ما لغطا القش في أ لقاتل فيعاقب ا يلزم بمحبس ا لتية بمقع و لمقتول لآل ا .لهم تعويضآ ا لا   و

سلام يكتفي لإ ت بهذه ا لعقوبا لقائل يتوعت بل ا لعنته عليه اش بغضب ا به و عذا رآ في و خرة لآ. (١ ا

لشريعة حرمت كتلك مية ا لإسلا ذى تسبيب ا لأ ن ا نسا لإ قبت ل عا به و ن زنا عل أ كا  صد

ص ،بخثصأ ت إذا  طه توفر لتعويض بمحبس أو شرو .وا

ن تجريم *٢ وا ض ءفي تعد صعة تر و

م لشريعة تحز مية ا لإسلا مة ا ن كرا نسا لإ تحمي ا سمعته عرضه و ح و ض ت ي ك و ل ن ن م

ت لعقوبا لشبيبة ا لتي ا لنفي حعة في توقعها ا ب ا غتما لا ل وا فعا لأ لفاحشة وا ف ا ن ت ل ل ة و ن ا ث إ  و

لسمعة .ا فى  لغيبة تحريم و لتجسس ا لسخرية وا للمز وا لتئابز وا ب وا .باها

مئما لشريعة تعاقب و مية ا سلا لإ لنفي على ا لرمي على تعاقب فإنها ا ن بخزنى ا ا س لإن ل

لعفيف هو ا لقتف و لجاني عجز إذا ا ت عن ا ثبا لتهمة إ . ا لإسلام أن بل  ل أو عمل كل يحرم ا قو

مة بمس نسان كرا ، الإ ت  يآ لقرآن وآ حانيث ا لرسول رأ ص ا (ر لمعنى هذا على الدالة  ة ا ر ي ث ، ك

لسياق هذا في منها نكتفي ' تعالى بقوله ا يها يا  لتين أ منوا ا يسخر آ م من قوم لا ن عسى قو أ

، منهم خيرآ يكونوا لا  ث أن عسى نساء من نساء و ا ك أ ي ر ي ن خ ه ن ، م ا  و ز م ظ لا م و ث س ق ن  أ

وا تابز لا ب و تا ^ ، با سم بتس  لا لفسوق ا ن بعد ا يما لإ من ا لئك يتب لم و و لظالمون هم فأ .ا ا يا  ه ي أ

لتين منوا ا جتبوا آ لظن من كءرآ ا ثم تطن بعض أن ا ، إ لا  لا تجسسوا و ،بعضا بعضكم يغتب و  

يحب تكم أ ح خيه لحم يأكل أن أ ، فكرهتموه ميتآ أ تقوا  ب اش ان اش وا حيم توا س أيها يا ٠ ر ا ن ل  ا

نش نكر من خلقناكم انا جعلناكم وأ قبائل ثعوبأ و فوا و ر كرمكم ان لتعا م اش عند أ ك ا ق  اش ان ا

ات سورة *خبير عليم لحجر ت ٤٩ ا يا آ

(رج ن تجريم  وا ل عض تد :ما



ص سلام حر لإ ل حماية طى ا نواع جميع فحرم تما م أ ا د ش لا ل طى ا لما  كألسرئة ا

بة لحرا لتي وا رق فيها يستخبم ا لما لسلاح ا س يرهب أو قطريق شلع أر ا لنا ة خيانة ،أو ا ن ا لأم  ا

ي أو لتعد ض ا فر ت و لعتوبا ة ا كتيد لمعقين عثى ا .٢١ ٣) ا

فى لملكية حماية مبيد و لثربية ا لإسلام يجيز ا نفع أن لسمك ا ه عن ي ل ا سائل بكد م  ر

لجأه لو حتى لنغاع١ ى قدل تي تلك ا لمعتد ، ا فى  لطة هذم و .طيه قماهى لا ا

ا م ت لإسلام يحترم وم لمال ا م ا يطى قعمل يكو يحث شأنه من ر يأمر طيه و نمل رب و  ا

ء بالتعجيل جر بادا لأ ، للعامل ا فى  ا و لصبد ذ لرسول يتول ا ' ؛رص ا عطوا  جير أ لأ  قبل حئه ا

'عرقه يجف أن  ٠

سلام أن فير لإ ط ا حا لملكية أ لخاصة ا لقيود ببعض ا لة تحقيق تكفل قتي ا لعدا آ ا ي ع ا ش ج لا ا

قليل وق و لفر ت بين ا لطبقا ، ا ف فحرم  لذي تتصر خرين يضر ا لآ ز با جا ع وأ ة نز ي ك ل م ل  اذا ا

لمالك أساء ستخدام ا ت أو حقه ا قتض لمصلحة تلك ا لعامة ا .ا

لحرية حماية دإ ر تثخصية ا

ص لإسلام حر ة حماية طى ا لخاصة ئحيا ن ا نسا لإ حريته ل لشخصية و ، ا منع  ي و د ع ت ل طى ا

لحرية تلك لشخص حركة قبيل بمنعه ا حجزه ا ن و وع سبب لر جه أو خطفه محرمأ مشر ستنرا ا

ن إذا لعتل مخش أو صغيرأ كا ، ا محرما  ره *و جبا رأ إ جبا وع غير إ ل على مشر س ل غم ا ر

بته .إرا ل حرم كما  عتقا لا وع غير ا لمشر عاقب ا د عليه و ن إذا عقوبته وزا لقصد كا اع منه ا نتز  ا

ف عنزا لمعقل ا هه أو ا كرا .للئانون مخهف فعل على إ

ف وقد عتر سلام أ لإ ن ا نسا لإ خصوصية في بمحق ل حرم ال نتهاكها و ع ا لا ط لإ ى با لشخص ط  ا

ن بيته في ئنه بو لتصنت أو إ ع أو عليه ا لا ط لإ سائله على ا اره ر سر محاقب وأ ى و ل  نلك ء

ت عة يخعقوبا د لرا .٢١ ٤) ا

سرفي ٠٤ صري موطة حقهق) مح)لةضبق ا
لشريعة صوم مية ا سلا لإ لعبل على ا زن قني ا لحقوق بين يوا ف تمخظنة ا طرا ى لأ و ع د ل ا

لجنائية لشاكي ■ ا لمتهم ا لنيابة وا لعامة لأهصلمحة تمدد قتي وا فى * ا ر و طا لتوازن نلك إ ر ا ر ق

لشريعة مية ا لإسلا ة حقوقآ للمتهم ا ي مرحلة في كير لتحقيق تتحر هى معه وا ه مرحلة و شتبا لأ  ا

توجيه لتهمة و .ا

ي في تظبث را*ا لأخذ وءدم صر :بالشبهة ا

لشريعة تطلق مية ا سلا لإ لشرعية تقاعده من عمتهم معاملة في ا صل أن ا لأ ن في ا ا س لإن  ا

؟٠١^١ ن  لمدعى على وا ت ا تبا ه إ عوا .د ئ فشتهم  نته قبت حتى بر ن إدا ل شك بو و ق ع .م



لبيتة عى من على وا د ،أ ن  لمتهم لصعح ينمر تشك وأ -ا فى  نميث و ' ا لإمام اث   يخطئ لأن ا

لطو في ن خيرا ن - 'تعقوبة في يخطئ أ .١ ره  )

ساتعية فصريعة لإ ي في تتقت تقتضي ا لتحر عتم ا خذ و لأ قن بعشبهة ا  ٠١^١ قم ر

لمتهمين لاتة بمي ا ~ت أقسام ت

؛الأول مل م،ن لبس م،ن  لتهمة أ قد ا ف ر ستقامة عر لا ح با لا لم .حبسه يجوز لا فهذا وا

؛تممي جهول  لحال م ي ا حه يعرنآ لا قذ لا مره يتضح حتى يحبس فهذا فساده من ص .أ  

:عممث لمتهم  ف ا لمعرو ام بصجور ا جر لإ لى حبسه يكون فهذا وا ل مجهول من أو .١٦) لحا )

لئقهاء يحقد ولم لحبس مدة ا نما للتهمة أ ك وإ مر لولى نلك تز لأ ه ا ر أو بعريع يهند . هر

معبئة)ب ض ( ءليه هعتبو

لشريعة في لحبس سمحية ا لإ لمتهم ت*ذيب يستهبف لا ا هابه أو ا د لا ا ط و أن فيه يشتر

نما مغلق مكان في يكون لمتهم متع مجرد مر وإ لحركة من ا ي يتم حتى ا ر ح ت ل ب ا و ل ط م أو ال

لتاضي يفصل لدعوى في ا -ا بد  عى أن ولا حفذل ما لحبس في يرا مة ي ن كرا شا لإ لا ا  في يحص ف

ن ق ضيق مكا لا حركته يعو ن في و ام صن يمتعه نجس مكا د دة أ لعبا ،ا ن  ث ساترأ يكون وأ ي ح ب

حد قيه يدللع لا خر عورة على أ لآ ،ا ن  فر وأ لتف فيه يتوا لشتاء في ء ا لهواء ا ف في وا ي ص ل  .ا
ن لرعاية له توفر وأ لمحتية ا )؟ا  ١. )

تحظر لشريعة ر مية ا لإسلا ض ايذاء ا لمقبو لتأثير أو معنويآأو بتنيأ عليه ا ه عليه ا ا ر و ا  ب

ء أو غرا لإ ف على لحمله ا عترا لا لشهادة أو ا .غيره علي ا ض  للمقبو ل حق عليه و تصا لا ه ا ل ه أ ب

بمن نه و و ع في يعا للغا .نفسه عن ا

ر رقد سلام فئهاء قر لإ ى يجب بائه ا لقاضي عل لممف يجب ما أول ا حبرسهن١ علي ا  د

تظر هرهم في وأ في أ قامتهم مدة و لحبس في إ ،ا ن  لمحبوسيزرخ بقضايا يبدأ رأ (١ ا

(رج اج في تحق  بمر ن ا صالة أر بصا

بطت لشريعة ر مية ا لإسلا دن تحبس ا لمحاكمة ر ت ا لا به يسمح فلم باجبا ت إذا إ ر ف ا و  ت

لمتهم ضد أدلة ثهامه كافية ا عليه .لا ل و لمدعي لوقا بيئة ا بينتي لي لا رج غائبة أو لمصر خا  ا

لمتهم يحبس لا ع ا جما لإ ‘(١ ٩)با

مل لأ ن ئ ج أ لمتهم عن يفر لأ تعهدأ فبم متى ا كفي لا أو ن إذا إ اج كا هر لإ ى قد ا لي يؤد  أ

به ي يضرأو مرو .عليه خطرأ يشكلأو بهتحر ز  يجو لا اج و فر لإ ئم في ا لجرا لخطيرة ا ي ا ت ل  ا

ام عقوبتها تكون عد لإ لقطعأو ا ئم أو حدأ ا لتي هجرا ل تعلق ا ي عام بما لفقهاء يسميه ما أ  حق ا

تون اش لعام لحق به ن* .ا



خذ تقهاء بعض ويوجب ى نظر تأجيل حالت في كفيل أ لدعو نلك ا ع في و ي م ل ج ئ ا س م ل  ا

لمدعي لحق ضمانأ .ا خص  لكفتة بعضهم و لضمانة ا لمسائل ببعض وا ت في ا لجنايا لتي ا توجب ا

ل لما :ا ر بية  تعويضأ •أو  ٢. )

عى يرا ب تضمانه قير ني و لمطلو عها ا يدا لجريمة طبيعة ا ر ا كنر لمترقب و ا ا ه ي ل ع  

ار مئد ل و ع شا يمة موضو لجر ،ا لمزيجوز  .قتيرها في تمبعغة و

سرفي شهق ٠٥ :سانة موطة ا

مية كقلت لا لإم "ا لثريعة هام حتوتآ للمتهم ا ه أ همها تتضا ة محاكمة فى حثه أ ل ب ا م ع ا م أ

ة م ك ح مؤهلة ممظلة م ع حق فيها له يكفل و ة تقسه عن كغا ن ا ع ت س لا ا ع و ف ا د م ن ب م ض ي ه و ل  

لسرية ب خصمه مع ا ستجوا ،شهوده وا يكون  .تحكم في تطعن حق له و

عانلمة محاكمة في سهم حق (رأ

لحق للمتهم لتسوية فيها له يضمن عاللة محاكمة في ا ،خصمه مع ا هذه  ة و را لمما س ا ما ا

اء نته سلام في ا لإ لا ا حترام و .بنونها للقضاء ا جه وقد  ب بن عمر و لخطا سالته في قاضيه ا  ر

ة ر و ه ش م ي ال ء ف ا ق ت ل ة ا ر و ر ض ة ب ي و س ت ن ال ي ن ب ي ض ا ق م ل ي ا ه مجلسه ف ت ر ظ ن و

نه لشريعة ؟(ووجب ١ ر وقطا مية ا لإسلا لتاضي عنى ا لتثبت ا لحكم في ا ا محة من بألتحثق ا م

ع للمتهم اسند سما مناشة عهبغا و اره و قر لتجت إ ،وا لة من  لشهود عدا شهادةينفي حتى ا ر , و ز ل .ا

فد بتول 'تعش ا يها يا  منوا تنين أ ا بنبا فاسق جاهكم ان آ و ن ي ب ت وا أن ف ب ي ص ا ت م و ة ق ل ا ه ج ب  

مين فعلتم ما علي فتصبحوا د آ'نا آم .ر )

ط يشتر لفقهاء جمهور و لقاضي في ا هلية ا جتهاد أ لا ط علي بخقترة ا ا ب ت س م ا ا ك لأح .ا ل  ا  ق

لقاضي ' ي*لى أبو ا جتهاد أهل من يكن لم من  لا ي أن له يجز لم ا ت ف لا ي ي و ض ق ،ي ن  د وا ل ق

لتضاء ن ا لأ حكمه كا yry باظ لا { لتقاء يولي و لا ا ه في تموهوق إ ف ا ف ه ع ل ت ه وع ح لا م و

فهمه علمه و ر بالمنة و لآتا جوه را لا ،الفقه وو ب يولى و ح ا ي ص س رأ ي ه ل م ل  بالمنة عل

حابيث لأ ،وا لا  م له ليس حبيث صاحب و .٢ ٤بخققهر عل )

من ت و نمل ضمانا ص ا سقا لتقاء ا لتاضي يكون بحيث ا لأ ا لا حكمه في مسق ز و و ج  ي

لتبخل أو عليه التأزير لملظة من عمله في ا لتغبنية ا قد فيرها أو ا سى و سلام أر لإ سظلال مبدأ ا  ا

م لتضا متع ا لحكام و لولاة ا لتبخل من وا ،قطانهم في ا ى وقد  ية أن رو و في معا علي عمر و

غلظ الشام لقاضي علي أ لمامت من عبادة ا لي عمر فكتب عمر بي عبادة قشكاه ا ' معانة إ  لا 

مرة دة على لك ا هآ'ءبا .ر )

ف وقد م عر لنظا لقضائي ا ماتمي ا لإ ت ظنية ا سهولة لجلسا ل و و ص و ل ا ا ه ي ل ى إ ر ي  و

لإمام لشافعي ا ورة ا لقضاء ضر ع في ا ض و ز م ر س با ج للنا ج لا ة—ببر و ح م ت و ص خ ل  بمي ا

ن ستنا لا لقاضي على ا )ا  ٢٦•) يجود  بم و ’ ميتز أ ت كانت  لقاضي جلسا ،علنية ا ن  كا ي و ض ا ئ ق



س ن في يجل حد بمتع لا مكا لنحول من أ هو محه ا لمسجد و لجامع ا ف مجنس أر ا  طي يثر

٢٧٢^٦. )

ف شا م عر مي تطا لإ م قرين ا حكا لأ لوئاتع يتضمن سجل في ا لحكم ا لهابر وا ا أ ه ي ف  

ات ء جرا يخ نذلرها وإ ر لحكم وتا لتفيذ ا .وا يكون  لسجل و ع عليهما نسختين من ا ي ق ر ي ت ض ا ن ت

ترضع له لنححكوم ^٠١١̂ شلم ن في ?^،٢٠̂ و را/م بيوا ئتضاءللحاجة  ا

ع) ا ف ك م حقسهم ) ب

لثريعة تكفل مية ا لا س لإ ع حق للمتهم ا لنغا تهام بغع من بتمكينه نفسه عن ا لا  نصه عن ا

قتيم لبيئة و ءته على ا ،برا في  نيث و لرسول ح (رص ا بي بن لملي  ' طالب أ ك إذا  تا ن أ ا م ص خ ل  ا

لا حدهما قضين ف خر من تسمع حتى لأ لآ ت كما ا ع م لأول من س ى فإنه ا ر ح لك يتبين أن أ

ئتضاء •ا • • تطم  لحق لمن و ')؟ا  ٢)‘

يشترط لمتهم يكون أن و ع على ئاترأ ا ن نفسه عن تبغا ن فا  تصح لم نلك عن عاجزأ كا

لعجز لأن إدانته ع عن ا لثغا ن ا •منه كعحرما يحق  فع بمن يستعين أن لنحتهم و .عنه يدا قد  ز و جا أ

لتوكيل القئهاء س لحاجة بالخصومة ا لنا ليها ا ستثرا إ ر لبعض نلك في وا لآتا لتي ا في حثئت ا

لصحابة عمر (٣٠) ا ز كما  جا ن إذا مترجمأ يتخذ أن للقاضي الفقهاء أ حن كا م أ و ص خ ل  لا ا

ف لعربية يعر .ا

تحكم في تطعن في سهم حى (رج

صل لأ لقضاء حكم في ا مضاء ا لإ ي خطآ تحكم في يقع لم ما ا ض ت ق ة ي ع ج را م ل .ا د  ئ و

جمع لمكم أن علي الفقهاء أ جغاء يستوجب تخطأ ا م يتفق بما ا حكا لشريعة وأ مية ا لإسلا ،ا ه  ن أ و

ي نفسه تلتاضي يجوز لذ سر ا جه له ين إذا تحكم أ ،يصححه ان فيه تخطآ و ز كما  و ج ي

لقضاة من لغيره .ا س  سا سعة في ورد ط نلك وأ ب ن عمر سيبنا ر لخهبا بى بي ا مرمس أ

ي شعر لأ ضيت قضاء يمتعنك لا * ا ليوم فيه ق جعت ا يك فيه فرا ع أن لرشثك فيه فهليت رأ ج ا ر ت

،تحق فيه ،شئ يبطله لا قنيم تحق فإن  جعة  مرا لحق و ي من خير ا لتماد لباطل في ا م "ا و ه ن م ل أ ف

مي لإسلا ف يشمل للطعن ا ستنا لا ي ا لذ لمحكوم يطلبه ا لفحص عليه ا جعة وا لمرا لتى وا ها ا لا تو

لمحكمة تها نلتاء من ا ف من هللب على بثاء أر ذا طرا لدعوى أ .ا قد  ف و م عر ا ب ث ت ل ي ا ئ ا ض ق ل ا

مي لإسلا ت ا حق تتتاضي برجا لمحكوم و ف في عليه ا ستنا لا سلطة ا م و ك ا ح م ى ال ل ع لأ  فى ا

جعة لمرا تصحيح ا م و حكا لأ فق حتى ا لشريعة حكم توا مية ا لإسلا تحقق ا ت و ق و . ل ث ع ل ت ا ف ر ع

لشريعة مية ا لإسلا لقاضم ستوليآ مبدأ ا خطاء من منه قع عما ا ،حكمه في أ لقاضي تعمد فإذا  ا

ر ر فإنه قجو ينقض يعز .حكمه و ذا  لحكم نقذ فإ ن ا لقاضي فا .ماله فى يضمن ا ما   يكن لم إذا وأ

ن متعمدأ خطؤه ذا ينقض حكمه فإ ن نقضه تمخر وإ ن كا لضما در بيت في ا لما .٣١ا )



بط ردإ حكام تتليذ ضوا لأ ا

صبحت إذا م أ حكا لأ لجنائية ا جب نهائية ا يتفق •تأخير بثرن ققيذها و أن على هتهاء و

حكام تغيذ د أ ير لحنر ز لتعا ليت من وا ت ستو ل و ،ك ا  و ن ا ك ن و و ر ستيفاء حق أن ي م ا ا ك ح  أ

ص لقصا ر عليه للمجني ا ليه أ ف تحت و شرا لململة إ لكنهم ا وا و م لتغيذ خبير ت*يين جوز ك ح ل .ا

ة أن شك ولا ور ليوم كر لثرلة تولى أن يستوجب ا م جميع تئيذ ا حكا لأ لجنائية ا  تلك في بما ا

حكام ص أ لتي صا و تيه للمجئي يحق ا ليهأ ستيفائه علي لبسن تنيذها شهود و قه ا .د

ت لتد ن ق لثريعة ح مية ا لإسلا بط ا م لتنيذ ضوا حكا لأ لجنائية ا ة منها ا ا ع ا ر ة م ل ا ح ل ة ا ي ح ص ل ا

لتفيذ يزخر بحيث عليه للمحكوم ن إذا ا ا لمحكوم ك ى لا حتى مريضأ عليه أ د ؤ لتئيذ ي بي ا

كه لا لتنين وعتم م لحامل علي ا لا جنينها تضع حتى ا لمرصع علي و لرضبعر تفطم حتى ا .٣٢ا )

لفتهاء بعض أن كما ن ا لمجن عتوبة تفيذ عتم يرو ام ا عد لا ئم ني وا ير جرا ز خ علي صا ي ش ل  ا

لكبير لذي ا وز ا لسبعين تجا .ا لا  لصغير علي و ي ا لذ لثامن يبلغ لم ا (م من عشرة ا عمرهرمم

لمقوباه ٠٦ موسة ا سا أ ؤضوا
لشرعية للعقوبة ة ا لاث ف ث هدا :هي أ

لأول :ا ء  لجزا لقابل ا م ئثر علي قعقوبة تكون بحيث للجريمة ا ر ج أ ت ئ ي ق ح ل ت ت ع ل ل ل ا  ن

ء’تععيت جزا تها سيئة و ى "م لشور ية ا • أ  ٠٤

لجريمة متع :قممي نلك ا لجاني بمتع و ودة من ا لتمادي او تجريمه معا ام في ا جر لإ منع ا ه و  فير

ب من تكا بجريمة ار .ا يتأكد  لمتع و نية قعقوبة بتقيذ ا .علا ل  ا :تعالي ق  ' ليشهد  بهما و ة عذا ف ئ ا ط  

لخؤمتين من ' ا لنور  ية ٢ ٤ ا نين يتأكنبتشر كما ٢ آ .تتوا

ح :قممث لا ص لا لتهنيب ا منحه للجاني وا .للتربة فرصة و ليس  لمقصود و ك الانتقام منها ا ل ت ل و

لمحكوم معاملة تختلف ،عليهم ا ،له بالنسبة ئعتوبة تقين يوقف من نمتهم  ي كما  قيلوا *هحتيث ف  ا

ي ت نو تهم قهينا (٣٤} *عثرا منهم  شقط يعفي من و لعقوبة عنه و ت بعد ا .تربته ثبو

خصائص لعقوبة و لشريعة في ا مية ا سلا لا ن تجاني علي قتهر حيث شخصية انهأ ا بر

ه ت وإذا فير .سقطت ما نها  ي شتد حيث شرعية وأ ي نص ق ب ف لكتا لمنة أو ا  تشريعأو ا

نها .قبولة ي تطبق حيث عاثلة وأ ل لجميع ع لمساواة يحقق بما ا نها .ا ي مفوضة وأ م ت ك ا م أر ه

ر تتاضي ل في ليختا لتي قعتوبة حعة ك ها ا لجاني لزجر كانية يرا ث ا ي ح ي ب م ا ر ف ي و ر  ظ

ني هجاني لمج ن عليه وا لزما ن وا قمكا .و

هنك بط و ة ضوا ل ثعتوبة لتوقيع لازم :يلي فيما سد



تجئبمة عنكر إتبلت (را

لعقوبة توقع لا عاء يئبت حتي ا لاد لجريمة عناصر جميع ا تآكن ا لمحكمة و ء من ا ا ف ت ن  ا

نع لمتولية موا لجنائية ا .ا تمل  لجريمة عناصر و كانها ا ط ار شرو ة تطبيقها و ج ر ل ت و ا ب م اس

.جريمة كل ني سللوبة لسرقة فعقوبة  لا لحنية ا لا ترتع لا مت ث إ لعناصر باتبا لتقية ا :ا  

ل أخذ ^ (٢) ل  (٣) طو م  ك ؛(ر مقو (٠) لتجد سلو (٦) نصابا بلغ  خذ يكون أن  لا ظية ا

(٧) (٨) شهرن من  ت) تملكه بنية  با د مآ لمرئة آ( ار أر بثامبين ا لمتهم باقر •ر ا  ١) نقاء  ع ا ب ج  
ت .تحتية تعتوبة مستطا

ت لا ببمته تحئية سوبة ر

ط لشريعة قتر مية ا لاسلا ئم في تعتربة لتوقيع ا لجرا بة كعسرقة لحنية ا لحرا ي اوا ن ز ل ا ر

جود عتم حد و ت من وا لا لحنية لعقوبة سقطا ت وا عير ة نلك ا ه ب أ ش لمد قر لجاني محن ا

دا سقا لرسول قول لي ا برعوا’ (رص ا ت ئحنود ا 'بألثبها قوله  ' و برعوا  لحتود أ لمشين عن ا ا

ستطعتم ما ن ا جئتم فا ' سبيله فأخلوا مخرجا للمسلم و قطى سنن  ر لا نكر ٣٢ ٤ ص ١ ج ا بن و  ا

مة بن ان ستي في قوا نمئر ا ل ا :قا  ' جمع  هل من عنه تطظ من كل ا لعلم أ لخثود ان ا أ ا ر ث ت

شبهات*م لآ د

ل كمئا ت و لعقوبة تفقط لأتي للشبها ت نورد لحثية ا لسرقة حد سقطا هي ا :و

قعت إذا ٠١ لسرقة و صول بون ا لا وع ا لفر جين بين او وا لزو ي او ا م نو حا لأر لمحرمة ا .ا

٢. ن إذا  لجاني كا ورة حلة في ا لا المش من يأخذ ولم ضر وز لا ط ا ب يجا ا ص ن ل ق ا فو

ج او حاجته كفاية ت نققته عليه تجب من حا ج او للقو لا .قع

٣. ن إذا  ن نصيب للجاني كا كا ن نية بحسن يعقتد او لمال في نصيبا له أ وق ا لمر ن ا ا ك  و

مل وق ا لمسر وز لا ا لنصيب نلك يتجا ب يبلغ بما ا ا م .لأت

ن إذا ٠ ٤ ئنا لجاني كا وق دا ن منه للمر كا وق و لا منه مر حل جاحدا او مماط جل و أ

لرئة قبل لنين ن أ كا ستولى ما و لجاني عليه ا وي ا كثر او حقه يسا ز بما حقه من أ و ا ج ي  لا

ب تصا .لأ

٥. ن للمحاكمة تقبيمه قبل حبث إذا  لجاني رد ا ل ا لمدعي لما علن سرقته ا ك او تربته وأ ل م ت

ل لمدعي لأم ن سرقته ا كا لا و بق من لصحيفة خلي نلك صن فض تهام سوا لا نة او أ لادا  في ا

نم قعة هجرا لوا س علي ا ا

٦• جع إذا  اره عن لجاني ر قر كانت لعقوبة تتئيذ قبل ا ة لسرئة و ي ب ح ه ه ت ب ا ر ث ا ر ه ا ب

٧• ن إذا  لجاني كا ز في له مائونا ا نر ؛ د • نخو

٨• ن إذا  لقطع كا ض ا ة يمر .شلاء او متطوعة ليسري يده كانت او للخطر هجاني حيا



ذ ي تحدية شرتة عقوبة طهلت ١وإ ت من بأ لمابتة قمستطا ز أ و ج ة ي ب ق ا ع ي م ن ا ج ل  ا

مة او بألمجن لغرا بععقوبين ا .معا او

ممتوبة في ةتقدءرية شتم ططة (رج

لثريعة تطي سالية ا لا لقاضي ا سعة سلطة ا لتعزيرية الجرائم في قعتدبة تمحير في وا  ا

ي ئم قير قي أ د جرا ص كر عتصا عي •و زا لمحكمة و  عنابه عتمزيرية قعتوبة تعيين عند ا

ف جميع لثلرو لمخممة ا لمشبدة أو ا برجها ص ز عث عمستولية برجة خا عبوا ة علي و م ي ر ج ل  ا

خهلورة لقمل و صامة ا ر و خطورة كر لجاني شخصية و مركزه ا بته و موا لجنائية و ر ا ت ا س و

ف كتثت م عظرو عواقعة ا



سى ا ضو ا

١. طنا لتت  سلنا أر ت ر نزلنا بتبينا م وأ ه ع ب م ن تكتآ تميزا س لبتوم و لنا 'بعط ا  ٥٧ لحتيد 

آ ء ه ي .آ

٢.  ' لا  ن يجرمنكم و ي قوم شئأ ل لا ع ،نملمرا ا عتلوا  ب مو ا قر ي أ .للقو ' 

٣. ن’  ن يأمركم اش ا ^١ تزبرا أ لي̂  هلها ا ذا أ س بين حكمتم وإ لنا ن ا ا أ  'بصل تعكر

م لآية ٤ صا .٥٨ ا

٤.  ’ يها يا  متوا قثين أ مين كونوا أ ء بهقسعل قوا لو ث شهدا م علي و ك س م و أ ز أ ي ك ر ت  

ن خربو ن وا ي فاش فقيرا أو فتيا يكن ا لا بهما أول ي ءبعوا ف ن تهو ..*تمحلوا ا  كساء 

ية لآ ٠١٣٥ ؛ا

وا للتين كل ٠٠ ل *طف قد ما لهم يغفر ينتهوا أن كفر نفا لأ لآية ٨ ا .٢٨ ا

٠٦ ' لا  ن أ لجاهلية تم را ع ا ث بم به ابدأ بم وأول موضو ر لمطلب عبد ن هحا 'ا لوثائق   ا

|إقرم حميد سدة1تسد1

١̂. د  م ح صول في العوات طيم م لام أ لجنائي قتذ مي ا لا س لأ 'ا .٠٩ ص 

• ٣ ص ٧ ج كصتف ٠٨  ٤ .

ل .٩ سول قا ' {رص اش ر فع  ثة عن القلم ر لا ؛ث لمجنون يطم حتي تصبي  ينهق ثي وا

لنائم ‘يستيتذل حتي وا ه  م روا ما لإ حمد ا .أ ل  متي عن *رفع وقا لخطأ آ ن ا ا ي ك ما و و

ستكرهوا ه *عليه ا ب روا صحا لمنن أ .ا

ئع ٠١ ٠ مابع قجزء للكاسائي قصناتع بدا .٢٣٧ ص ال  

١١. ني  لميدا ي ا ل ي ع لتنور ٠٢٨• ص ا

هن .*١٢ ل و ؤه متعهدا مؤمنا قذ خضب فيها ختدا جهنم فجزا لعنه عليه اش و د و ع ا ه و ل

با ية ٤ صاء 'عظيما عذا  ٠٩٣ آ

رق .١٣ لما قة وا ر كا يبيهما فائطعوا ر ء أ لا كسبا بما جزا 'اش من نكا ة  لمائد ية ٠ ا ٤٨ أ

يتول قتطع من * {رص قرسول و ئ مال ا مر جل عز اش لتي حق بض سلم ا هر و و

ن عليه *.فضيا

.هخصومية ٠١٤

١٠. قطي ستن  و لد ،٣٢٤ ص ١ ج ا ك  سر .٣٨٤ ص ٤ ج و  

٦٦• ن  :تقيم ا ق  لحكمية تطر ٠١٠٥—١٠٠ ص ا

١٧• ن  يس ا ف ،هحنبلي ادر ع كشا لقنا ع فتن عن ا تبا لا ٠٢٥٢ ص ٢ ج ا

لمرجع ٠١٨ لمابق ا ٠٢٥٧ ص ا



١ ٩ . لشإياني مصد  ، ا . ٤ ج قسألك يين 

»  ٢. .د  لعزيز عبد عبدعرصن  لتاسم ا :ا م  لتظا م في صنائي ا ما لإ طة ا ه ر ا ر ر ت ك  ٩٧٣ ب

.٣٣٦ ص تقامره جامعة

٢١. ن  لقيم ا م ا عا لموقعين أ .٨٠ ص ١ ج ا

٢٢. ات  لحجر ية ٤٩ ا .٦ آ  

٢٣. بر  علي ا م ،ي حكا لأ .٤٦ سانيةتح ا  

ن ٠٢٤ ،عابتين ا ر رد  لمختا .٤٢٣ ص ٤ ج ا

٣١

٣٢

٣٣

٣٤

٣٥

ي ورد لما ،ا بب  لقاضي ا  .١٩٦ ص ٢ ج ا

رة <ميتز تم لحضا مية ا لإسلا .٣٧٠ ص ١ ج ا  

لنابلمي ،ا لحكام معين  .ا

خرجه زد تحاكم أ بودا صد وأ .وأ

ي لبيهتي رد بي ن علي أن ا ن هنالب أ لخصومة يكره كا كل خصومة له كانت فاذا ا  و

بي ن عقيد فيها .جعفر ن اش عبد ئم طتب أ

.د ي  ؛بثيو م  لتضا سلام في ا لإ ن ٢٨٢ ص ا شد وا ،ر ية  لمجتهد بدا .١ ٤ ص ٣ ج ا

لقابر عبد ،عودة ا لتقريع  لجنائي ا مي ا لا س لإ  ٠٧٥٠ ص ١ ج ا

لمادة لقانون من ٢٧ ا لجنائي ا ني ا لسودا .٣١ ٩٩ ١ لسنة ا

لإمام حسن صد ا .أ

لقانون لجنائي ا ني ا لسودا لمادة ا ٠١٧٢ ا



بد ا ء . /'; مكرتا

م'ص م م ر ' ب ر
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Introduction

This paper starts ^̂ ith the assumption that to appropriately understand Islam and Human 
Rights we should, hefore anything else, understand the Islamic concept of man according 
to the Qur’an and Sunnah (Prophetic Traditions). In discussing the suhject of Islam and 
Human Rights, we can jump to some salient issues and problems that entangle Islam or, at 
least, Muslims, whether as individuals or as collectivities. But then we are prone to lose 
the sight of the forest because of a tree or some trees. In the manner of going hack to 
hasics, we have to understand principal aspects of Islam in such a way as to delineate what 
this religion normatively says about the nature of human heings and how such human 
nature relates to religions and civil lives ofhuman communities.

$ome features of Islam relevant to Human Rights are notable enough, such as 
e^ualitarianism, the readiness to admit the right of existence of other religions and 
religious communities, race blindness and the tradition of legal consciousness ingrained in 
the ideaof 8har!‘ah. But a good number ofthem are simply not elaborated enough as to 
make the genuine and conceivable basis for understanding Human Rights. Below is a 
humble undertaking, due to several personal limitations, to submit the fondamental 
concepts of man in Islam as they are expounded in the Holy Book and in the Tradition of 
the Prophet Muhammad.



The first and the foremost thing that every Muslim understands about man is that God 
declared Adam, the man, as His Vicegerent (Khalîfah, ”Caliph“) on earth. The angels 
questioned the Divine tvisdom, arguing that it is the nature of man to make destruction of 
the earth and to shed hiood, while they themselves, apparently claiming hetter aptitude for 
the vicegerency, ceiehrate God’s praises and glority His holy name. The curious thing is 
that God rejects the angels’ apparent claim, saying that He knows what the angels do not 
Itnow.‘ God gives man spiritual and intellectual faculties that make him able to discern and 
make use of his surroundings, symholized in God’s teaching to Adam the nature of all 
things. God then placed those things before the angels and challenged them ج  say what 
they know ahout the nature 0؛' those tNngs if they are right.  ̂They failed to meet the 
challenge, and the superiority of man over the angels was then established. أ  The angels 
were commanded to how down to Adam in recognition ofman’s superiority over the^.^ 
All obeyed the command except Ibhs, the devil, that is, the diabolical spirit. Because of his 
haughtiness, Ibhs was condemned as among those who reject Faith, and thus fell in 
disrepute. ؛

Iblis asserted Itis superiority over ^an by indicating that he is made of ftre and man is 
made of clay, assuming that f]re is superior to clay,؛ ignoring the fact that God had not 
merely made man’s body from clay, but had given him spiritual form and taught him the 
nature of things, raising him above the angels. Iblis thus committed the sin of racism, that 
is, the unjustifed claim of superior!^ over others only on the basis of some ascriptive 
factors, not factual achievements. This makes racism the ftrst and the most grievous 
diabolical sin ever committed by a creature. Because of that racial haughtiness, there 
begun the enmity bet^veen Iblis, the Satan, and man.’

Second only to the capacity to have knowledge about the nature of things, freedom 
is the most important Divine gill to man as the preparation for his 0®ce of vicegerency. 
God says to Adam and £ve, his wife, to dwell in the Garden ofEden with the total 
freedom {”rctghad-cin - — رغدا) to enjoy the bountihtl sustenance in it as they will {’haythu

؛ا .Qur’an, s؛ !-^a ٩؛ا ra لا/ت:ت .̂
’Qur’ لق١ , s. al-Baqarali/2:31.
^Qnr’̂ n, s. al-Baqarali/2:32.
^Qur’؛ln, s. al-Baqaralr/2:33.
 Qur’an, s. al-BiqaralV2:34. According to an e.xpert on Arabic language, the Arabic word "iblïs" is a؛
horro^vittg from tl؛£ Greek "diabolos" which is also the origin of the English words “devil" and
“ مح/هس//ء « /". (See Abfi Mansiir al-3a '̂;il?qi. .-ll-.\Iu'arrab tnin ه-/م/امح « al-A ‘Janiîy ‘،ا/،  ,Hurûfal-Mu'jamئ
edited by ٥ ٢ . F. 'Abd-t!r Rahim, □antasctts, Dâr ai-Qaiam, 1410 AH / 1990 CE, S.V. “Iblis").
.if/?:12؛Qur’dn, s. ai-A‘r؛
’Qur’dn. s. ؛d-BaqaralV2;36., s. al-ATâf/7:27 and s. Fâtir/35:6.



shi ’titmà“— شصا حيث  ), but they $h©ul̂  not approach a certain tree, I^hich is the tree of 
evil, otherwise they woul^ run into the harm of transgression.؟ Freedom is thus one of Me 
Erst and foremost God-given human ؟ ualities from primordial time, establishing his dignit̂؛  
as God’s Vicegerent, Such freedom is limited only by man’s conscience as not to 
transgress the forbidden ”tree ofevilx

Related to freedom is the Primordial Govenant (Arabic; ‘ahd— صهد , or mîthâq — 
ق مثا ) between God and man that the latter should follow the straight path, worshipping 

only God in complete submission to Him, rejecting the way of Satan.  ̂God had beforehand 
tal،en the Covenant from Adam but Adam forgot, and God found on Adam’s part no ftrm 
resolve.‘“ Adam and Eve could not stand the temptation of Satan, and they transgressed 
the limit of freedom by approaching the tree of evil, tasting some oflts fruits. As the 
consequence, Adam and Eve were expelled from the Garden in ignominy, and hence the 
mutual animosity between man and Satan,“ But then God, out of His bountihrl Grace, 
provided Adam and Eve with ”5ا¥ ه كآ  of Guidance“ ( ت ع//ص?ه — كلما لآ ) as their ”spiritual 
safety net” in their free exercise of freedom, and they learned to understand them, upon 
which God then returned to them. “

The ”Words of Guidance•■ or Kalimât for Adam constituted the primeval forms of 
Divine guidance or religion for human beings, which is but the continuation and the 
reaffirmation of the Primordial Govenant. The ^ آلا’آاق  ،hat such Govenam has
also been taken from every individual of human beings, the Ghildren of Adam (^٠«? 
Âdam), before their respective coming imo existence in this world, reminding all of th 
of their duty to their Lord ( ب/-/م/،ءء  who مكإ همحق-/  The God), lest they forget a 
responsibility in the Day of ]udgnrent:

When ها ه١غ•١١ ااا ا،آ مإ ■ forth fro:؛> the children of Adam ة0!لا  dteir loins their descendnnts and made 

tlrern testif)• concerning themselves (s؛t>itrg); ”Am I not >'0nr Lord {Rabb, who clterishesand 

snstains مت0اا )?" They said: ”¥ca! we do testify!“ (This) lest ye sltonld say on the Day ofJudgment; 

”oftltis we W'̂ re never tttindhil.“

Dr lest ye sltottld say: ”Dur fatlters before us may have talten false gods but we are (tlteir) 

descettdants after them; wilt tltott then destroy us because of tire deeds of men who were hrtile?“

Tlrus do \Ve e.xplain the signs itt detail! and perchance tliey may turn (unto 1 ل5'.)أ

«Qur’an, s. al-Baqaralt/2;35. 
 Qur’an, s. Yâsîn/36;6()-6.T؟
’“Qur’dn, s.Iâh،V2U:il5. 
“ Qur’ftn. s. al-Baqaralt/2:36. 
'^Qur’dtt, s. al-Baqarali/2:37. 
‘^Qur’an, s. a!-A'r^/?;!?2-17^.



The nature of man is to perpetually seek the way to fulfill his Govenant with God, so 
that God would keep His Covenant with man. Man is thus born with the innate and natural 
drive to seek the way to return to God, as indeed God has only created man that he may 
serve Him.؛‘؛  It is in serving God that man finds his dignity 4nd happiness, just as the 
feeling of tran؟ uiliit  ̂resuhs from the success of ”returning home“, that is, coming hack to 
the Origin.‘؛ On the practical level, the ^Ifllmentofthe Covenant means to hold fast to 
God’s religion, the teaching of obedience to God, which is the the subsequent Covenant 
between God and man, to reaffirm and realize the Primordial Covenant. An example of 
such subsequent Covenant is The Ten Commandments which, according to the Qur’an, 
God made with the Children of Israel through Moses on h e  Mount of$inai.̂؛  The Ten 
Commandments ma^e up theTorahorTm•'/'^, the Law of God. The Qur’an recognizes 
the extremely important position of The Ten Commandments in the series of God’s 
religions that also embrace the teachings of ‘  al-Masîh (Jesus Christ) and Prophet ق$أ
Muhammad. آ‘

At the center of the Covenant is the idea of obedience to God, the essence of 
religion which is called in Arabic "dhr (̂ ٢̂ ), meaning ”the teaching of absolute.obedience 
(to the Lord, God)". This understanding corresponds perfectly to the idea of ”/■ سلام ك/مح«ئ“ (إ ), 
!leaning ”complete self submission (to God)■‘, because it is indeed man’s obedience to 
God, Lord the Creator, and his willingness to submit himself to Him that make the central 
theme of the Covenant. Beside that complete obedience to God is the nature of the whole 
universe, it is also the religion ofthe whole humanity communicated by the prophets and 
the messengers of God. Any idea of existential obedience other than the obedience and the 
complete self subntission to God is invalid and, therefore, existentially fallacious.؟؛ Prom 
this perspective, to follow a religion is onl^pa!Tofhis spiritual venture of returning to 
God {incibah — إنابة ), and submitting hinrsei t̂o Him (isldm — سلام  in the hrlrillment of ,( إ
the Primordial Covenant.؛'؛

But an extremely crucial question is, what is it that existentially makes up the actual 
act of returning to God and submitting oneself to Him as the htlrillment of the Covenant, 
and in what way? It v̂ould ta^e all religions in all of their forms to answer such question. 
At the face of the intpossibilit)/for tnan to exhaustively grasp the whole

آ/ائ:ةق, كآتئم؛'ا ’"Qur’âa, s.؛ا1را
Qur’an, s. al-Fajr/89:27-.tO.

’’The recognition î  syinboüzed, in Ilie Qur’an, s. aJ-Tîn/95:l-3, by god’s nraking oath with (the tree وه  

Fig, (Mount وه  O live.( هسم وه ا؛ااا  Sinai, a!؛d (the City وه  Mecca. (See Appendix 1 ^ r the cemmentary). 
‘*SeeQnr’;tn, s. Âlu ■اا n r ; 9 ااأ/ت:ةا-ا a.ا ها لا . قبمآ

ااا Therefere respending te’؛ € Divine call tc ئه ا١ا uا nh]nه  te return te Him and submit themseb’es te Him is 
en!y natural actien tl]at bring i'ertl> ه؛اا  tnie happinestethem. Fer such Divine caliing, see Qur’  .s ,ة٨
al-Zumar/39:53-6I.



puts the answer to the question in seemingly simple hut very fundamental way. ft is 
mentioned in the Holy Book that man should set himself to the Faith as he is naturally and 
innately inolined toward the Truth {hcinîf-an — حشفا  , [as man by nature upright]’”). Such 
natural inclination Is the consequence of the natural disposition (fitrah — فطرة  , [the 
pristine creation]) which God has instilled into man. The natural disposition for 
uprightness is immutable, not $ub]ect to any change forever, which is therefore perennial in 
man. The natural disposition establishes the kernel ofthe straight religion, the truth that 
most people, according to the Qur’an, unfortunately do not know about.؛؛ Commenting on 
the Qur’ânic elucidation about إم،-/ء /? and hanîjîyah, A. ¥usuf Afi has the following to say:

As turned out from the creative hand of God, man is innocent, pure, true, free, inclined to right and 

virtue, and endued witlt tme understanding ahout his own position in the Gniverse and ahout God’s 

goodness, tvisdont. and power, ?hat is !tistmenature,]ust as the nature ofa la th is  to be g^mle 

and of a horse is to he stvift.^

Thus the ^ اا’آاق آ  deftnes the tme religion as none other than the primordial, pristine 
quality of humanity, expressed in the innate and the naturally unspoiled inclination of man 
to the sacred and the true, which Is the essence of the universal humanism, l\\Qfit_rah and 
the hanîfiyah. Thus the saying oftheFrophet Muhammad that God creates all men upon 
fitrah  that makes them all hmuifci ’, that is, all having the qualities oîhanifiyah, the natural 
inclination to the sacred and tlte true.؛؛ ^he locale ofthese qualities is the conscience of 
man, called in fslamic religious literature nûrâniy (ني را نو ), the luminous heart, ft is so 
called because the conscience, in its st t̂e of being pure and unspoiled, is the primordial 
Divine guidance that illuminates the straight path ofman’s life leading to God, bringing 
him back to his Origin. In conformity with this perception, the ?rochet Muhammad says 
that ”virtue is that which com^rts the conscience, and sinfulness is that which troubles the 
cons^ience.“؛  ̂ therefore the significance of human acts are dependent upon the intentions 
of the actors.؛؛ And the best ofallreligions, Frophet Muhammad says, is the 
sanihah, the broad-minded natural inclination to the sacred and the true.؛؛

As a concept, the Qiir’finic term "hanlj'' has meaning with nuances difftcult to convey in translation to؛؛ 
cHhafl translates it into “as man by nature upright”. (See?؛ other langage, ^tthanmta،، ^artttadiil^e

(.Glorious Koran ا'م/مم«/?/«هة/ء/ءا'///،' ,Muhammad Marntadnlee ?ickthall
.m, s. al-Rûm/30:3ü“؛’See the Qurأ' 

.3541 A. ¥ustif Aii, The Holy Our 'an, Text, 'Translation and Commentary, note؛؛
(,2 Hadîth, by Muslim (see Appendi.x؛؛

(.3 see Appeitdi.x) ؛ل-ه؛آأ؛أااا[ Badith, by A^mad mtd؛^
(.4 B^dith, by al-Btddtdri (see Appendi.x؛؛

؟؛Hadlth, by A^ntad (see Appendix .)و



The rnircinîy ه آ  the conscience is also the locale of the primordial inspiration from 
God to every individual of man that ^a!؛e$ each person have the Innate capacity to identic 
and then diffierentiate hetween two ways {najdayn — نجدين ), the way of slnffilness (fiijûr —  

ر نحر ) and the way of piety (/،/،/ أك'اا —مى .)لا  This innate capacity ؟stablishesM 
person the natural sense of right and wrong, dust as all of this is the im m utahle^^ from 
God, deep inside of the human spirit is the sense of the scientia sacra, which is also the 
philosophia perennis, ”that universal gnosis which always has existed and always will 
exist.“لا  Man is perennially driven to make strenuous venture in seeking ways leading him 
to the sacred and the true, and to love the sacred and the true, the ultimate of which is the
Absolute $acred {Al-Suhbiih — ح ن—ال   or س ر كذ م-/ج«كمحمم —ا ) and the Absolute True
{Al-Haqq — لحخ  Thus the unspoiledyi/ra/t of man leads him to ص.that is, Gotl, the Lord ,(ا
move along the straight path (cil-sircii al-miistaqîm) toward the Goal of life, God, the 
Lord. Indeed religion is always described metaphorically as path or way (the basic 
meaning of the ^؛،؛ ٧٢^٨  terms Ü؛' sivdl shari'ah, tarîqah, and sabîl, and in some ways 
also minhdj and mansak), all of which indicate that perception of tritth by man is dynamic 
rather than static, as man should move without end, in striving to get Me closest 
approximation {laqarnib) ofTl)e T ا٦ل th (Al-Haqq), God. Thus the assurance made by God 
for those who make strenuous efforts (mujdhadah) toward Him that He ^ould guide them 
to His paths: ’And those who strive in Our (Cause) We will certainly guide them to Our 
Paths: for verily God is with those اا ،?/ا  do right. •٣

Now )ust as such gnosis is universal among mankind, the religion as the expression 
of Me gnosis, according totheQur’̂ n, is one and universal, and Mat Me followers of all 
prophets, that is, of all religions, are ]ust one community (ttmmat wd^dah حدة أمة —  وا  ), 
notions that correspond to the Qur’ânic concept that humanity is ]ust one community. The 
universality of religion and the اه١ ene$s of humanity lays Me foundation for Me necessity of 
believing in all religions symbolized in the Islamic article of faith of believing in all 
prophets and all holy books. Here are some extensive quotations from the Qur^n relevant 
to the principles:

حا71  same religion has He established (or you as Mat which He enjoined on Noah — the whieh We 
have sem b.v inspiratiott to thee — and that whieh We enjoined on Abraham, Ntoses and lesus: 
ttantely htat ye should remain stetidfast in Religion and make no divisions therein; to those who

£ee Qur’dn, s. al-Balad/90:10 a،>d s. aI-Shams/91:8.
ا'،/،?//ء;؛/ا//،/ا،?لإ .Frithjof Schuon؟؛ لآ  Islcun. £>rglish translation by D. M. Matheson, London, Deorge Allen & 
Hnwin Ltd., 1972, p. 7 (Fore^^ord).
^See the Qur’dn. s. al-Inshiqâq/84:6.
“̂Qur’ân. s. al-'Ankabht/29;09.



worship other things than God hard is the (way) to which thou callest them. God chooses to 
Himself those rvlïom He pleases ؛للا d guides to Hirnseif those who turn (to Him). '̂

Mankind was one sirrgle community {uDimat wâhidah) and God sent Messengers \vith glad tidings 
and warnings; atrd with them He sent the Book in tmth to judge between people in ma«ers wherein 
tlieydiffered/؛

Mankind ١٧as but one nation but differed (later). Had it not been for a word that went h^rthbe^re 
from thy Lord their di®؛retrces v̂ottld have been settled between them.̂ ^

ه  ye apostles! Enjoy (all) thittgs good and pure and work righteousness: ^r I am well-acquaimed 

witit (ail) that ye do.
And verily this cotmttunity of yours is a single community {unmiat wâhidah), and I am your Lord 
and Gherisher: therefore fear Me (؛ttrd no other).
But people have cut off their affair (of unity) between them into seetsteaeh party rej 
which is with itself
But leave thetn itr tlteir corifused ignorance for a ^

£ay ye; ”We beliet’e in God attd the re\ elation given to us and to Abraham, Ishmael, Isaac, Jacob
aitd the bribes and tltat given to .Closes and Jesus and that given to (all) Bro
we nutke no difference between one and another of them and weallsubr^tourseh’estoHim
(//;، ا///'دا?،;آا".)ئل

How then for titat (reason) c؛tl! (them to the Faith) and stand steadfast as thou art commanded nor 
follow thou their vain desires; but say: ”!believe in the Book which God has sent down; a^  ̂
conmrattded to jttdge justly between you. God is our Lord and your Lord. For us (is the 
respottsibility' for) our deeds and for y ou for your deeds. There is no conmmion between us س  

you. God wiii bring us together atrd to Him is (our) final goal.^؛

To this ihst quoted verse, A. Yusuf Ali in his commentary or tqfslr deduces six 
cruciai principles;

(!) The more sectariattisnr and division tlrere is in the world, the more need is there for the Gospel 
ofdnity.
(2) It must steadfastly pursue its way'.
(3) It must not be deflected by worldly or political motives.

.V42:13؛Qur’an, s. al-Slmr’؛
.2:213/Qur’an, s. al-Baqarali؛؛

.Qur’dtr. s. ¥hnus/lfl:l،J؛؛ 
.51-54;23/Qur’dtt, s. al-Mii'miniin̂؛ 

.136;2/Qur’drr, s. aI-Baqaralt؛؛ 
.3:!42/Qur’an, $. al-£h(ird؛؛



(4) Its faith must be directly in God and in God’s Revelation. ”The Book“ mentioned here covers all 
the revelations sent by God to His prophets.
(5) It must judge justly between %،arring factions, as the Religion of Peace and finite.
(6) The God whoitt it preaches is not an exclusive God. He is the Tord of the Worlds: to any given 
person, of whatever faith,‘He ا£ your God, as well as

The corollary to those perspectives Is that salvation is not the monopoly ofa cetTain 
people or a certain r e l i g i o n . i s  universal to man, and if 
every individual, then all men have the potential ofEnding the ttitth which leads them to 
salvation. It is only to reinforce the//(/•،?/? that God sends messengers to every nation and 
all communities.According to Frophet Muhammad, God had raised 124.000 prophets all 
along the past history of manlcind, and 3 15 of them were messengers, ”a huge number“, the 
Frophet insis^d.؛؛ All people are therefore necessarily expected to believe in all prophets 
and all messengers of God, implying recognition ofthe^ndamentalt!4tth in their tenets. 
As quoted ahove, the Qur’an instructs its followers to declare that they believe in all 
prophets, and to conftrm that ”we ma^e no di^erence between one and another of them 
and we all suhmit ourselves to Him {muslimiin)f^ It is also due to these principles that the 
Qur’an does not recognize the exclusivistic notion of the phrase, ”Extra ecclesiam nulliis 
م /•،?/?/?،?/̂ •‘ (there is no prophet outside the church), neither the phrase,' /̂/•^،?cc/ /̂■،?/;? 
nulla salins“ (there is no salvation outside the church). Instead, the Qur’an proclaims that,

Tl^cse ^ 'ا1ها  belie\’e (ا!آ  the Qur’fm) and لاا ه$ه  whe fellew the Jewish ($criptures) ar̂ d the Christians 

and t ا!إ e Fabians, whoever believeا١  God and the last day and wor^ righteousness, shall have their 

rê '̂ard witir their Tord; 0اا  them $ لا0اا  be no fear nor shall th^y grieve."*'

Those who beliexe (in the Qur’dn; and those W'ho follow the Jewish ($criptures) and

and the Christians, any 0اا'اا  believe ؛١١  God and the Tast^ay and work dghteousness, on them

shall be no ^ ؛١٢  Itor shall they grieve

It is duo to this all Inclusive concept of religion that the authorization to wage a war 
given hy God to the community ofBelievers(،?/-M«’̂ />??/  ̂is contrived to protect the 
religious freedom so that people would not be persecuted ”only because they say, ‘Gur 
Lord is God’“, and to protect religious institutions such as ”monasteries, churches.

A. ¥ لا ء لأ  .Ah, The Holy Our'ân, Text, Translation and Commentary, notes 4547 and 4548 ل
.Qur’an, s. al-Nahl/16;36*؛
Hadîth, by A؛؛ ^ a d . (See Appendix 6).
.Qur’dn, s. al-Baqaralr/2:136؛^
‘*’Qur’âiJ, s. al-Baqaralr/2;62. (For fiinlier conrjnentaiy on this verse, see Appendi,  ̂7). 
^Qur’dn, s. al-Mâ’idalr/5:69. (For fi>rti>er comnrentary on this verse, see Appendix 8).



synagogues and mosques in which the name of God is commemorated in ahundant 
measure“/؛ that is, in which the highest values of human life are perpetuated in  
congregations. The principle of the religious freedom and the protection of religious 
institutions involves that of all worship, fewish or ^ s t ia n  as well as Muslim, and of all 
foundations huiit for pious uses.^

At the face of the universality of religions and of their MndamentaluMty, alio 
apparent differences among religions are hut the externa! forms and the symholical 
expressions of the same and one perennial truth which Is haslcally Ineffable. God gives 
eve^ community their own way and method ofattainingsalvation,^؟ and there are many, 
not one, ways of God and ways of salvation,‘*؛ although man should be cautious against 
some of them which are devious.لا  £ve^ community has its own point of orientation 
(wijhah — جها ر ), and memhers of a community are not supposed to question the validity
of the point of orientation of other communities, but all communities should be
encouraged to ”strive together (as /■// a race) toward all that /؟ محمموك ‘٠٠ .

To each among you liave We prescribed a Law and an Dpen Way. If God had so W'illed He would 
have nrade you a single people لأ  Mis pian is) to test you in what He hath given «ا
in a race ؛١١  all virtues. The ة0!؛ا  of you all is to God; it is He that W'ill show y'out^
! ل;لا)ا0ا$ ]؛١  which ye dispute.■"؟

It is on the basis ofsttchMndamental values Mat the ^ur’dn categorically inĥ  
compulsion of faith upon anybody. No one is authoritative enough, not to say not holy 
enough, to coerce his faith upon other people, so much so that even ?rophet Muhammad 
was strongly admonished by God not to compel people to follow the truth of the 
revelation. "If it had been thy Lord's Will they would all have believed all who are on 
earth! Wilt thou then compel mankind against their will to b e l i e v e ? ”Let there be no 
compulsion /■// religion. Truth stands out clear from error; whoever rejects evil attd 
believes in God hath grasped the most trustworthy hand-hold that never breaks. And 
Godhearelh andknoweth all things. ؛ء‘

Thus the principle ofthe freedom ofconsclence is Ermly established !٨ the Qur’§n. 
The principle is ^٨ absolute necessity because at the ultimate stage it is individu 
than collectivities who will be held responsible for all of their respective worldly activities.

^See Qur’an, s. ai-Haij/22;39-40.
 .A. Yusuf Ali, The Holy Oiir'âii, Text, Translation andCoimnentary, note 2817 ؛
.Qur’dn, s. al-Mâ’idalV5;48 ؛
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The Qur’ân is replete with assertions that in the Day of Judgment people will be 
summoned by God absolutely individually to account for their deeds;

s ofMoses?!؛in theboo ؛$ fJay, i$ he not acquainted with wliat 
0 fulfilled his engagements?اا لاAnd of Abraham 

n tto bearer ofburdens can bear the bm-den of another;؛Namely th 
That matt can have ttotlhng but évitât he strives for;
That (the fruit of) his striving will soon come in sight;
Then will he be rewarded with a reward complete;

That to thy Lord is the final Goal.؛ت

Then guard yourselves against a day when one soul shall not av^l another, nor shall intercession 
be accepted for her, nor sltailcotnpensadon be taken from her, nor shall anyone be helped (ء

outside.)؛؛

a Day when no father ean avail 0م mankind! do your duty to )Our Lord and fe^r (the coming ه 

aught I'or his soit nor a son at ailaugltt for his father. Verily the promise ofGod is tme; let not 
then this present life deceive yon ■tor let tite Chief Deceiver deceive you about God.؟م

bare aitd alone as We created you for the first time: Ye have left behind لا$ And beitold! ye co،ne to 
yon ali (tlte favors) tvhiclt We bestotted on you: We see not with you your intercessors tthom ye 
tliouglft to be parttiers in your affairs: so now 1̂1 relations between you have been cut off and your

fancies itave left ,von in the Inrclt (pet)^؛!

creatures itt ا!ق Ju$t as tatatt is the Vicegerent ©f God, he is the highest am©ng 
in sucit a way as none is above him except God. Therefore man should not iook ,؛؛؛ranking 

and subjects the ,؛؛up to anything other than God. God honors the Children of Adam 
And human .؟؛whole universe as His bounty for them, as iong as they use their reason 

beings are worthy of the Divine honor as individuals, that the Qur^n says that every 
individuai of man is v̂orth the whole humanity, ”that ifanyone slew aperson unless // be 
for murder or fo r  spreading mischief in the land it would be as if  he slew the whole 

and i f  anyone saved a life //  would be as i f  he saved the life o f  the whole .•م،/ث،? مم

.36-42;03/ijm؛Qur’ân, s. al-N 
.2:48/Qttr’ân, s. al-Baqarali؛؛ 

.31:33/Qur’âtt, s. Luqtiiâtî؛ 
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people.وو The respectability of man in Islam had le^ some impressions in the minds of 
^naissance thinkers in Europe that one of them, Giovanni Eico della Mirandola says,

I t âve read in the records of the Arabians, reverend Fathers, that Abdaia the Saracen, when 

qnesdoned as to vvhat otttHs stage of the world, as it were, co^d be seen most wort  ̂

replied; 'There is nothingtobeseenniorew’o n d er^ l^ m a n .'In a g reen ten tw ^ ^ ^  

the saying of Hernies Tdsmegistns, 'A great ntiracle, Asclepins, is man.’؛®

lust as tho wholo universe is created for man, it is man that is the center of all 
creations. All Divine life prescriptions for man are not for the interest of God, but for the 
interest of man himself ”Whoever works righteousness benefits himself; whoever works 
evil /■/ is against himself: nor is thy Lord ever unjust (in the least) to His servants. ء■  And” أ
if  any is grateful truly his gratitude is (a gain) for his own sold; but if  any is ungrateful 
truly my Lord is Free o f All Needs, Supreme inHonor!^^ ”: f o r  the scum disappears like 
froth ca,st ٠ ?//; while that which is for the good o f mankind remains on the earth. Thus 
 God set forth parables. Even the design of God that He created man only to serve ءم/ممح
Him is for the beneft of man himselfrather than God. ”No sustenance do /  require ofthem  
« ٠٢ do /  require that they .should feed Me. For God is He Who gives (all) Sustenance, 
Lord o f Power, Steadfast fo r  ever).■•؛م

The Givil and ?©litical Rights

By virtue of the individual dignity ofman as the ¥icegerentofGod, each person has the 
right to exercise teedom to choose what he conceives as good for him to perform in 
activities that he wotdd be personally and individuahy held accountable for in front of ئ  
Eord, just as it is exactly all of the purpose of this life. "He (God) Who created death and 
life that He may try which o f you is best in deed: and He is the Fxalted in Might, Oft- 
Forgiving.  Individual accountability presupposes individual freedom, because someone ؛ء‘
can not be held accountable for his deeds ifhe does not have any choice other than what

"̂Qur’an, s. al-Mâ’dah/5;32.
ه Giovanni Fico della Mirandola, “Gration on the®؛ ignity©fMaلا ’’, translated by Eli^bethTivermore 
Forbes, in Ernst Cassirer, et. ai. The Renaissance Philosophy ofMan, Chicago: The Gniversity of Chicago 
?ress, 1948, p. 223 
؛ 'Qur’an, s. Fussilat/41:46.
.()Qur’dn. s. al-^a?nl/2?;4؛؛
.Qur’dn. s. al-^Td/13:17؛؛
^ u r ’dn, s. al-^hdriydt/dl;d7-d8.
.Qur’dn, s. al-Miilk/67;2؟؛



he has done. This postulate is ve^ strongfy indicted in the Qur’ân: "Anyone who after 
accepting faith  /■// God utters unbelief except under compulsion while his heart remains 

them is wrathfrom God and »٠ firm in faith, but such as open their breast to unbelief
 theirs will be a dreadful Penally. ءء

Therefore one of the basic rights of every individual is to participate in all processes 
of decision making that effect their lives through open and mutual deliberation and 
oonsuitation (shilrd, mushdwarah). ?rophethimselfwas ordained by God to pefform the 
shûrâ,^^ and the Erst four enlightened Galiphs firmly held the prescript. It is very 
unfortunate that the open and enlightened political arrangement of Islam lasted very 

th the ^ ra h  of the?إngس١٧egظ shoffly. It lasted only for about forty years 
Mecca to Yathrib (Greek Yethroba, renamed Madînah) until the assassination of Ali, the 
fourth Caliph. The system was then usurped by the Ilmayyads, terminating the basic 
Islamic social and political arrangement and replacing it with pre-Islamic Arabian system. 
Robert Bellah, one ofthe leading authority in the sociology ofreligion, o b s e s s  that the 
system laid down by the Prophet and developed by the first four Caliphs ”did so closely 
enough to provide a better model for modern national community buiiding than migM 

Italics is added). The necessary social) .محةصعسمم/ too modern ■ثأ،ااا '// imagined...■‘ But 
infrastructure did not yet exist to sustain it...“ Here it may be of some help to make a firller
quotation from Bell l̂^

y made a remarkable leapاعزcهquestion but tl،ut u،!،ler Muhammad, Arabian s ١٠، ... There is 
lid political capacity. When the structure that took shape under the؛، <l eo،»ple.xit؛،forwtird Itt $oci 

iliphs to provide the organizing principle for a world empire,؛irly c؛prophet was e.vtended by the e 
t for its time and place is remarkably modem, ft is modem in th،؛،the res،th is something tl 

md paMcipation expected from the rank-and-file members of؛ ,degree of cot،،t،،ltn،ent. in%ol ê،،،et،t 
٠٨ tl،e con،n،uni^. It is modern itt the openness of its leadership positions to ability ]udged 

top ،؟td sy،،،bolized in the attempt to institutionalize a nonheredita؛،، $gro،،t)d ؛^list؛،un!^ers 
mء ءn١سص١ityه  leadersltip. fiveit i،t the e>؛rlicst titnes certain restraints operated to keep theه

١olfy e.x^mplify it،  ̂ these pri،،c!ple$, but it did so closefy enough to provide a better model Mrاw 
tunity bnilding titan might be imagined. The effo،( of modem Muslims to،؛،،nodcm national con 

very' tyqte ofequalitarian participant nationalism is by no means an ؛، depict tite early co،،tntunity as
unltismricai ideologic;،] fabrication. 

y the Milure of tite early eo،ttmunify, the relapse into pre-fslamic principles of social؛،l،t a w 
organizatio،t, is an added proof of the modemify oftheearfyex'perimem. ftwastoomodemto 

....®succeed. Tite Ite^essary social i،tfiastr،،eti،re did not yet exist to sustain it

.16:106/Qur’dit. s. al-Nahl 
.42:38/a،td s. al-Sltûrà 1.آ،ل:i،M؛l،،tr‘ [ة1ا.ln. s؛’See Qur’®

.,ind t!،e Problem of Modernization”, in Roberi N. Bellah. ed؛ )،lt. ‘■!sl;،،n!e Traditio!!؛،Robert N. Be®* 
ءمم،ث،//م, Nett'York: Harper & Rotv. paperback edition, 1976, pp. 1هو-ل31. مرر همح«



As for ”the relapse Into pre-Islamic principles of social organization“, it was done by 
the Umayyads from Damascus, beginning with Mu‘âwiyah’s decision to appoint his own 
son, Yazid, to succeed him as the Caliph discarding the system of the preceding Caliphs. 
Reactions against the Umayyads by the Medinese and Meccans were harsh and radical. In 
Medina, ‘Abd-ur Raظmقn ibn Abi Baler, brother of ‘Â’ishah the wifeoftheRrophet, 
categorically rejected the plan, accusing the U m a^ds of shedding the Sunnah of the 
?rophet and the Caliphs, adopting the ’Sunnah“ of the Persian Khusro and the Roman 
Caesar. Other leading Bgures like ‘Abd-U ‘1-U§h ibn ‘Umar and ‘Abd-U ‘1-Lâh ibn 
al-Zubayr reacted in the same way, charging the Umaj ŷads of leaving behind the Quranic 
principle of mutual consultation and the Sunnah of the nascent Islamic community of open 
election of caliphs.؛؛ As it is well known, eversince the ti^e of the Umaj^yads, the Muslim 
world has not known except hereditary, genealogical dynasties in political system until the 
réintroduction of the idea of republic and open election by t h e i n  modern time. 
Bvenmore than that, starting with the Umayyads the Muslims know only states or 
dynasties named arier the ruling Uans, like ”the Umayyads“, ”the Abbasids“, ”the Patimids“, 
or after the ruling tribe, like ”the iVIoguls“ in India. All of this is against the very basic 
principle of the Qur’anic and Prophetic perspectives.™

Conclusion

After all of the discussion above, limited as it is, we may safely come to a conclusion, as 
described by Btnile Dermenghem, that,

Islatn, لا ولا لا'لاءا $ contribiilecl to the spiritual life of humanity and has enriched its culture, offers 
permanent vaines front which ail Itave ء0اة0ه؛«/.سم«/هج'مممح آ  nation as the Qur’â^ 
role to pl؛،̂  between e،'t$t attrl west. If ithas,l^e all religions an،! moral codes, its ”closed“ and 
”static“ aspects itt tlte Bergsoitian settse, it also has what is needed for an open religion.”

As an ”open religion“, Islam has developed cultural system which is highly receptive 
of other cultures. The outlook can be conveyed to modern time, that Islam must be able to 
positively and consistently accept and validate modern values akin to its own very 
ftrndamental principles like the ideas propounded in the Universal Declaration of Human 
Rig^s. May be there is a need for some very particular adjustments of the Islamic

 .See falâl al-Dîn al-Siiyfitî (d. 911 AH), Idrîkh al-Khulafâ’, Beirut, Dâral-Kutub, 1408/1988, pp. 156-7؛؛
(See Appeiidi.x 9).
™Hadîths, by Ahmad (See Appendi.x 10).
” Emile Dermenghem, hluhanunad and the Islamic Tradition, New York, The Overlook Press, 1981, p. 
87.



principles, but it should be seen as the imperative of the adjustment to particular cultural 
environment or particular requirement ofa certain time and space. Such an adjustment has 
heen given example by €aliphJ!Nar in the way he handled the problem of redistributing 
the agricultural lands of the liberated regions. When he was confronted with the fierce 
opposition from some leading Muslim ft^ e s  in Medina using the literal references ^om 
the Holy Book, he managed to overcome it by his enlightened success in elevating the 
Quranic principles from literal approach and understanding to a highly generalized 
principles and then bringing them down to the requisites of the realities of the situation.’؛

It is absolutely imposant to bear in mind that the mission of the ?rophet Muhammad 
is not unique, as he is only one of the messengers of God to humankind, and the last of 
them. This brings about the belief that the religion ofthe ?rophet Muhammad, which is 
then islcim par excellence •• is nothing but the culmination and the pe^ection of the whole 
series of God’s revelation to mankind. The perfection of this ”Islam par excellence“ is 
declared in the Qur’dn: '77?/.v day have I perfected your religion for you completed my 

favor upon you and have chosen for you Islam asyoiir religion.أر  It is imposant to note 
that this declaration of the perfection oflslam was revealed whhin the eontext’ofdieta^ 
law and some marriage law. Insisting that the food of the People of the Book is lawful for 
Muslims, just as it is lawful for Nluslims to be married to the?eopleoftheBookin  
accordance with the stipulation of the $har!‘ah.^lofthissignifes the basic unity of all 
religions and the unity of mankind:

Tld$ day are (all) things good and pure made lawful unto you. The food of the People of the Book 

Is lawful unto >’ااه  and yours is lawful unto them. (Lawful unto you in marriage) are (not only) 

chaste wonten who are heli^vurs hut clrastewonrenanrong the People of the Book revealed 

yottr tltne wlten )•e give tltent tltclr due dowers and desire chastity not lewdness nor secret intri^tes. 

If anyone rejects faith fnritless is Ihs work and in the Hereafter he will be in the ranks of those who 

have lost (all spiritual good).^^

Eurthcrmorc, it is also important to put into consideration that God’s declaration of 
the perfection of Islam was revealed to the ?rophet Muhammad at ^afah, near Makkah, 
in Friday a^ernoon after the ?rophet made the famous Farewell $peech’؛ (so called 
because about 80 days after the speech the Prophet passed away). It is in that farewell 
$peech that the ?rophet elaborated the principles which today would be called ”Human

٣ For further discussion of Gnrnr’s npproncl}, see Dr. Muhammad ‘Abd-u 1-Qâdir Abh Fdris, al-Shûrâ؛’ ٠  

Qadâyâ al-ljtihâd م،«ث /- مر ا  "i, Zarqâ’, Jordan, M؛iktabat af-Man^r, 1406 / 1986, pp. 65-70.
’^ u r ’dir, s. al-Mâ’idali/SiS.
l؛Qur’ân, s. al-M؛’ ’idal^5:5.
’^adlth, by al-Bukh؛lrl (see Appendi.x 1 i).



Rights“. Narrated in a good number ofHadîths, the Prophet insisted the sacredness ofLife
{al-dimâ ’ — ء أ _ م م ن ا  ), Proper ( مرال لآ ،-//ء7ا^«مح/— ا  ) and Honor ( ض صمح-/'محمح—الأعرا ).
(These Prophetic principies couid be compared with John L ock ’s ”Life, Liber^and 
Property“ and Thomas Je^erson’s ”Life, Liberty and Pursuit o f happiness“). Jn the Farewell 
Speech, the Prophet also reftned many other principles, including the rights of women, the 
slaves and workrs, and the strict proNbitionofeconomic dealings and transactions 
would result in the exploitation of man by man.™ Thus the whole process of the 
development and the ء€م ection٠fPropطeا  Muhammad’s sacred mission was culminated 
by his declaration of the principles ofl^uman rights.

Jakarta, 2 November 1998

^ a d lth , by Ahmad (see Appendi.x ا )̂. That there sheuld be tt© exploitation of man by man is also 
elneldated 1اا  the Qur’ân, s, al-Baqaralt/2;278-279, which Is also quoted by the Prophet in the speech.



(1). The substantive proposition is in verses 4-8, and it is clinched by an appeal to four sacred symbols, 
viz., the Fig, the Olive, Mount Sinai, and the sacred City of Makkah. About the precise interpretation of 
the first two symbols, and especially of the sy'mbol of the Fig, there is much difference of opinion. If we 
take the Fig [iteralfy to refer to tlie friiit or Me tree, it can stand as a symbol of man’s destiny in many 
ways. Under cultivation it can be one of tlie finest, most delicious, and most wholesome fruits in existence: 
in its tvild state, it is nothing but tin̂ v seeds, aitd is insipid, and ofienfirfi
at his best lias a noble destiny: at his worst, he is ”the lowest of Me low“. Christ is said to have cursed a fig
tree for having only leaves, and not producing fruit (Matt. x,\i. 18-20), enforcing Me same lesson. There is 
also a parable of tlie fig tree in Matt. •xxiv. 32-35. See also Me parable ofMe good and evil figs in 
Jeremiah, xxiv. 1-iO. (A. Yusuf Ali, The Holy Qur’an, Text, Translation and Commentary, note 6194).

For the sacred symbolism oftheOlive, seen. 2880 to xxiii. 20, and notes 3000-3002 to x،xiv. 35 
the parable of Ood’s Liglit includes a reference to the Olive. But it is possible Mat Me Olive here refers to 
Me Mount of Olives, ]ust outside M et\ai!softhe^tyo؛ Jemsalem(se€n. 5038tolii. 2), forthisi^ 
scene in tli  ̂Oospel story (Matt. .xxiv. 3-4) of €!ifist’$ description of Me Judgment to come. (A. Yusuf Ali,
The Holy Our 'an. Text, Translation and Oonunentary, note 6195).

Having discussed tlie four symbols in cleUiil. let us eolisider them together. It is clear Matvey refer to 
Ood’s Light or Revelation, which olfers mail tlie liigliest destiny ى  he W'ill follow the Way. Makkah stands 
for Islam. Sinai for Israel, and the Momit of Olives for Christ’s original and pure Message. (A. Yusuf Ali,
The Holy Our 'an. Text, Translation and Coiiuuentary, note 6198).

(2). Hadîth, by Muslim:

ر د صثضتنجنأ لممشئأ مصأذ؛شكمناخبمث ءشائع]يمح؛الئ ]نوت ا لأ ذينينكمح ا  ذ
ت ناللئثغبما5ذك نيمم1غ ي كي ^ ء;ادي فتؤ؛نيءذ ي ] '>نذ دب غذ قاتي'تي أ ي و

 ثئك /•يث أن أم'م ؛ث ر;ظذ أ.'ث تن]زث غىتتي;داشءاأثث آ>ك] LL ا:ظي] إ؛بجلث ي:نظث ات5] امحانم
؛٤̂ ادا ]ب شه خننة نبمث فئث لابن-ث غتيذ شتي رأبئ لا نم اغ)ئز] اشمجرلا كث ان،منيز 3ti خزه يذ؛ئوث ]أمي 

لث ]أند DÛ !،٧۵٤ تذ ت،:ذصأطائلث] ^ ]]ند ن:فن شاذ ى م ا /س بمن ي :ف] ] ي ريم ذ
JC] أش قئرذ Ü ÛÇ 'يم م اأنيئ ئ زر Ü اتنيي شة ائأر ]أند ث،ت ]؛ه أر قض ]غمف  Ü\ لثئ  ئ ثش Ü ا'للمي ]ا

م] ث؛-لث] أنبمت غن ثثبغلث رم بنيي,إئا ،ث] بمني لا ]]ند ال ،5ذ ]؛)؛ طنع ينكد ولم ]؛كين أب ]ÙJ؛؛ذ
v الثش ثل ثخئذ ر غفيث ننتئتيئ رأبفئ حدض ءي ن عث ابر L l رنم اأإثاب ١̂ قاثئ ؤن نيد ؤن غدي ا؛ي تل محمد

ثني.ظت ا4غ تظث )،ث 5ك -نبض م دم كدي ض ثل ويم غتن ثا! ى ا  ث!ئا الأنن]ائ بث'آ م ض ثل بمص ذ
ئإ غم ا)أئ طى م1ال ]نوت أن ؛جث ثن غذ نط]ف غذ قائئ ذ نف ر Ç ئا J J [ل1ن CUiHJl يم ]ئات I فت بخى ث_ات بره 
م خقني ر الحدلث ،ئن يي ثؤئ نبنث DÛ قائئ تنل ئب .ثد غ؛تا ن]بح ]د غنئ.ن ر غث أ م ود أ  نفر غذ اأبم~نن شن ثو

ندثم ^١ ثن ش غد ف!م]ثط غذ ئاذئ - ؛ ، تيي يم ثن غذ ^ ن؛د بط ئ'نا ن'ت ثخ'نء ثيي أ ذ رم قني ا؛ق ض رنو ء ذا '
- أتريي ؛4؛؛ن1 شت نتي [UU بتؤ نجذ النم؛ث ي’ار 'ئت ]!'.؛ نجي ئ0ر قائق غذ يم د ذ تى؛ نم ض ■حذ يفد ل ض ■'ءنثر'م ا  ا

نت ثخ رد نم فى أ ييي يي Dii] ا نز د ت نقد tJU Ü] أش ثثغرذ د كث نجيى ] م !أب Ç cjjl فر ؛ ش تم Du غثد نجي قهم”أد] لثن ]؛



قث ؛ ك و-ار •^0 ا لم ض ءى’غد تتيز ٩؛؛ث ا' ن ذي، ت) ،.ثفذ ء ،١٩٩٠ ^^،١ لبرا،ح يم شركت ،لئاهرة؛ ،ضيض'ا م-و

ئم حديث ؛منم رواه (.٥ ١ ٠ ٩ ر

:3.) Hadîth, by Ahmad and al-Dârimî)

نت ن،ت تم !ني ٤^١) فذ ■أ ظم ءث محتز'لثن 4؛نوت) ،رأن ر يد  بغ ل ألأ أر تن ،١ الإ؛م) س؛بر 'ي أ  غلت_ت غمع صدث ١٠٧ غن أ
ثنز / اذا«ن أ ^1 Ç (١^ و غذ ؛ نو طأى نقذ ا؛هنئ) k ايت رغم فثم «îii هش ،JJ؛ ر '؛ ي بن Lp بنت أدنو ذئريي ) س أ  ائا

م أرت ؛رذ أذ بي dû»بتن أ ب Ç ا ب C اذئ ) ن ض بتن ئدنؤت ) ت ن شي ت ئ إ خإنئ) k ث'لأ ر  أؤ ث ند بت ث ب؛
ش ي يي '4ب بكت ،)نم ^^؛١ أث؛نث نس ,ثنن ئت ا*بم)أبت غني ننأل؛ي بث ثات ثأخذيي ^؛١ )نوت ١٠ نئثذ ننأ d )مرت ثنر

نفتي؛ا) لإ ZjiÛj هتت؛ ة ث ا لمنأ لئلب !؛١ ا طكنت) ا دد يق ت !٠٩١)؛ ̂^١ ؛؛!؛ا _؛)ر ك j\ في ا j L o1 ك«ذ أ»تالئ )ود )؛نتي 3نأ ا

مرمرعة .وءفولث لحديث ؤ لشريف ا لقاهرة ،ا مج صخر ثركة ،ا لحاصب لرا خمد رر؛م ٠ ١ ٩ ٩ د ؛ا (. ١ ٧٣ ١ ه رتم حديث ؛أ

ث'ر غذ خئ'ا تم ئني ا. لأ ل؛ ت ا نو م غم اتث مش ش ) نمة لأت ) ي) 'بر!غب نث'ت ب ل)ا ت نم ثئذ )ق اأ-ا  ث؛نن؛شخ د
ي خ'نث ت للم’أإ)؛ 'ثب؛ة)المنأ) )ش؛ي) المنأنئ ت ابث ÛÎ؛يهتة)، Ç ئيق نكق )»؛تثن)ئ نم غءت)مت كس م ا

دد ي )ر مسرعت .لث)أنر اتا«ئ )^؛^^ الث؛ي ي لخبيث ) لشريف ا ة ،ا ك ر زا ل>رامع يم ش ،ى٠الدار رر؛ه .١٩٩٥ .ب-أ

;4.) Hadîth, by al-Bukhârî)

ذ ثئرت اق؛ذ ر'ئء ظئنئ!دذ ن ب ءني.اأ نذ محت ت م) ,١ نئا ش فهم ^ نهم نرت؛'نم) نينئ د ق ض؛أ ؛  نلملم'يئرت)قش هد

ئن'د ؛ث لأ ؛٠̂؟ ا ننا  ئ )إ تر ى ث لتقذ' مربة •ثمه;يت-ذا غ ش نبن)تث بجيه )ترأ؛ى) ؛) ■'ثئي ئتا ألى ءج)تن "ض ننذ ؤ (

لحديث لشريف ا لقاهرة ،ا مج صخر شركت ،ا لحاسب يرا لبخارى رواه ،١٩٩٠ ،ا (.١ رنم حديث ،ا

:5.) Hadîth, by Ahmad)

ل نات غثاس ا;م غي نو ( ل ذ ثغي ا'لب نا ة ي ءشا ا ظإ لآد ) لى;ا ! خا أ ل >لب ئو لنييئ د ت) '.ص ا' ء لحد مب، ف؛ث;ا ي ر  ،ك

لقاهرة لحاسب لجرامح محخر شركة ،ا خمد رواه ،١٩٩٠ ،ا (.٢ • ٠ ٣ رتم حديث ،آ

:d6 ٨عصظ.) Hadîth, by)

ق خاي-ئا -^^١٠̂, ذ و ن م د ب ز ن برح-اء حتى د—عن ؛بأئصزر غشي ي ذر أ



لممح ق؛آذ كئايا ' ثمقت ئ ا ئأفتنمي ز>ذ أ لإ؛يب مظش“أ ئ / تذخنجث لإ  o i أؤت Ü& ش ي نيما ال'يء نأ  

خننث ؤ  Ô'U ر كم بثاإ مذئ ذ م بقئ ف،لن اأ؛ ف لس أل لل ر؛ ث ذننف مز أ"كا ؤءث) ثد  *ft ب ي منت ع،ت مث ؛"دم ؛ئ لت نو ؛ذ  qû 

.( لحديث ز>رءرءت) .ئنجذا خئا غثذ لثريف ا نم حديث .آس رواه ن ١ ٩ ٩ ت .زأب لرامح مخر ثركت ،القاهرة ،ا ٢ ١ ٢ د ٧ ر

(7). The point of the verse is that Islam does not teach an exclusive doctrine, and is not meant exclusive^ 
for one people, ^he Jews ciaimed this ^r themselves, and the GhtJsIians in their own origin were a sect 
of the Jews. Even the modern organised Christian ehurehes, though they have been, oonseiouslyor 
uneonseiottsly, inftuettced by the Titne-spirit, including the historieal fa^t of Islam, yet cling to the idea of 
Vicarious Atonement, which meatts that all who do not believe in it or who lived previously to the death 
of Ghrist are at a disadvantage spiritually hefore the Throne of God. The attitude of Islam is emirely 
،livrent. Islam e.xisted hefore the preaching of Muhammad ٥٨  this earth; the Qur-an expressiy c؟ Ils 
Abraham a Mushm {imislim. that is, so!neone who subm itshim selftoG od — Qur’dn, s. Alu 
Tmrâny3:67 — NM). Its teaching ى0اا، ظا اةةإااا  to God’s will) has been and will be the teaching of Religion 
for all tinte and for al! peoples. (A. ¥ttsi>f Ali, The Holy Our'ân, Text, Translation and Commentary, note 
77).

(8). Here, as In $ura Al-Eaqaralt (ii. 62), the Qur-an underscores the importance oftme and genuine 
fttith, whiclt is to be judged by a sincere belief in God and^an’saccounmbilitytoHimbackedbya 
righteous conduet nttlter thatt by mere fornts or labels. At both the places it repudiates the false claims of 
the Reople of tite Bool، that they Itad a special relationship with God for they were th؟ children of 
Abraham; titat tlte.v were a chosen people wit!) special privileges, and ٨٠  matter what they did, their high 
status would remain una؛Tected. Here titis false notion is rehtted and the Reopleofthe Book are being 
reminded tltat it is througit sincere beliefand righteous conduct rather than pretentious
can win itis Lord's pleasure and acitieve uititnate success. The verse does not purpo^ to lay dovv'n an 
e,>dtaustive list of the artistes offait!،. Hor does it seek to spell out the essentials of a genuine belief in God, 
which itas no nteatting unless it is accontpattied by belief in His Rrophets for it is dtrough their age،̂  
alone that we know God’s tyill and can abide by it in our prachcal lives. This is especially true of His 
ftnal Rropltet, Muhammad (peace be on him) whose message is universal, and not conftned to any 
particular group or section of Inuttanity, Belief in the RrophethoodofMuhammad (peace be on him) is 
thus an integral patt and a logical eorolla^ of belief in God. Moreover, it is also an essential test of 
genuineness of sttch belief This becontes clear vvhen the verse is read in conjunction vv'ithot̂  
verses oftlte ^ur-an. ا,ه , ¥u$uf Ali, The / / رء(ا' آ/(رع’،ث «, Text, Translation and Commentary, note 779).

(9). Jalâl al-Dîn al'Suyûtî:

ن ص خمين نة وفى نتها .عنوة توهتا مل سارية دعا ر م أ لئا لى ا يع إ لعيه ؛بولاي ؛أ ه .يني لابنه د بع من ؛ عر ل رم .ذ  عهد ص ;و

لى كتب ه نم .محتم فى بها عهد من وأول ،لابنه الخلافة يعأ يأخذ أن بالمدينة مرواد إ ب ،ا ط خ ن ف ل مر' مر إن” '.نقا لونين أ  أد رأى ا
بى شة يزيد ولده علمتكم يتخك بى ين الرحمن مد فقام “.وعمر يكر أ ش بكر أ لخد ل ،ا نى نة ل” :فقا - يمر مم  وعمر بكر أبا إن !ر

ها لم لا سا فى بم د لا حد فى رلا ،آر هل من أ ل أ ا ه ي ل “ب لا ء لدين > ر ا ب ر ب ل ب ١ ١ ث لنقرفى ا دار .اد-عالحلمذ.ر1ل .أ

لمحب .ا  ٨• ؛  ،٢١سآ/ام  ،*ه  .١ ص )

حدتمء منة معاوية حح نم خمين إ خذ ،و ييعة وآ لى فبمث ،لابنه ا بمد إ د عمر أبن (لذ ا ) ه ش ت ل ن ا ا ،يعس أف” :ون ن ي ب ك .حمر أ ن ت إ ن  ،ك

ء بيلة متت أن ،لاتحب أننث تحدتنى دا نى ،أمير فيها عليك يس ر حذرك رإ ى تغذ أد ا م ثد ع ى أر اأ- ع د فى ت  فحمد “,تنهم؛ت؛ذ نا

تنى م أبن ل نم علته رأ بنائهم من بمنير ايننث لهر أبناء لم خلفاء تبلك كان تد فإنه ،بعد أما’ ؛نا رأ ننم .أ نهم فى بر بدأ يت ما أ  ،اينلث فى رأ

لخهم روا ر ختا ن ا ي م ل ل نك .الخيار علموا ،حين ل ثق آن تحددض وإ لملمين عصا ا كن لم ر .ا فعل أ ثما .لأ نا رإ جل أ لملمين من ر ذا ،ا ثإ



ل “•ضهم رحل أنا فإنما أم ملى احتمعرا ح “■ف ا يرحمك” (،ساويت) يقا لى أرل نم • ص رب-ن سر بى اس (ارحمن )عبد إ  سهد ،يم آ

خن نم يى )اى تقني الكلام فى أ دأذ إنك” :ونال ،كلانه عيه ،يكر أ ك أنا لر ث أم فى ركنا نا لىا( نفعل ف ؛ر رننا ،ف ا ؛ أرة ف ؛ر ،لا لؤ

ذا م م لأ ى شورى ا ن ف ي ش ل ئ طه تمتثها أر ا ب ثم “.ثذ ض ر' ل .ر يت نئا ر كفب .ام" :ذ ى” :JU نم “.فت ء ' د ك ع ل م ر

حل أيها تثرفن ،ار مل على لا ف يإتى ؛الشام آ خا ي أن أ ت ر ئ ب خبر حنى بمفك ب لمنية أ نك أ من لك بملما ما عش يعد ك.ت نم .يمت ،ب ند أ

م “١^^ ما ن مد إلى أر نت إنما” ؛ر«هم ابن (ف ا ) خل حم م خرج كلما رت'غ تحن أ خبر يى د ك -ا ن إ ت و د ى ص ل ن إ ب ذ حلين ه ر

هما فى سمحت حملتهما مناخر يهما غير على و ل “؛رأ هلم ،فاعتزلها الامارت ملنت تد كت إن” الزبءرت ابن فقا بنك و يت .نبايعه ا  بايعنا إذا أرأ

بنك يكا مجعك ا بدا لكما الثيعة لانجتمع ؟ونهرع سع لأ ثنى ف ا نحمد النبر معاوية فصعد ،راح ثم “؛أ ل نم عليه وأ جمدنا إنا” :تا يث و د سا  أ

ات اكاس بن عم ابن آن نصوا ،عوار ذ بي وا ند ،يريد بايعوا لن هم؛؛ر رابن بكر أ طاعرا معرا ر بايعرا رأ ل “.له ر ا ن ل ن ح م أم ا ش ف را” :ال

ض نر اد رؤوس على بايعوا حنى لا ه لا ،الأش عنانهم ضربنا وإ ن” ساريت(إ) فقال “•أ لى الناص ارع ما ؛ف ' بحا ش إ ب ر س ،بالني ن  لا

حد حن القالة هذه ل ،نزل نم “١١١̂ بمد منكم أ هم ،ر؛؛اتر راين بم آبي وابن عر ابن بابع” :الناص نقا ل ،نا*باي 'م ف را ،لا ،يئرلون ر فتئر

طس ى ،اا ل تحل “.ب ية وار ر م فنحق سا ل .بالشا لا ج س ) لد ش ا لو ض ا فر ء ١ ١ ط ]ا د->ضعا- ، آم رت ،كفا لكب دار .ببر  ،ا

٨ .  ٩^١ ٤ ٨ ،ام ٨ .١ ٥ ٧- ١ ٠ ٦ ص  )

:10.) Hadîth by Ahmad)

تنبنث نات ي)ة)ه أ؛ي غذ نو لتهمطى ) لخناقت نا)ئ نذ ثئرت رم عد ' نرخ ا ذ بل ) ا ن ط غ ي ز طني ن ن خ ) ر ن
أ ذ لآ تحاني)شهمبمي اأا ذ ج) م نأ ئضلذيمحننءقىئأ لا ( مح لآ ل ذا نتئف) ثؤ (  ننثنيف

ثى'عملحأر1بماتذل )تأ!ن«1ل ثث ئنإئر؛ ك؛ رءت .تابية ثبتأ ا ما كامة .شمين'أ ا'لخديث ) كت ،ا بم>ل صخر ر . ءحألحا ،١٩٩١؛ رأ

-رنم حديث ،آحمد رواه ، ٧٧١. )

بي غذ م نم بذ .فنن ؛ئن 'نن؛تم)بأن قذعذ ^ت محث)م ا؛ئهم متر ا'خذ أن ي)م)ء أ ن ب ذ ص تفر ؛)ح ( ن ب أ ئ ؛ ى ل ئ ق ب

يي ن؛ لعق، جذ غؤ ؛لثت ۵؛ث،ت) اا.جذ تدنع ا قب ثت و د لخاي شة غم أ  آذلم تنر ال-امذ شم )ح.زا) ئ تؤبن اأ.اباء؛محا)ذخ)أ؛ا

ذم مي بن )أ يديثح)•را ؛ عت لدين رر كة ،القامرئ ،ا مج مخر ر لخامب لرا ث أحمدن رواه اؤ ٩٩؛• .ا ي د ٣ رئم ح ٦ ٣•  ١.)

ة غذ ح ن م د ث؛م ب ر ن ( ة م |-«|Â؛طى أ ( و ح م إ'أ م ننا حد قلى ي'جلإ؛لئنذ ؛مذ أ ننا أ شذ را لنأ ع ئ ١ ) لعتا ٢ ا

ز ت ف ث د لأح ئ ت ث ه ر ث ق ١ئ با ن ل م غ ر ةال)ضء ثغود لأ ٠ت)ثافاجئاا tJDg (لئا.نمريف؛نديث-ءةا^مرس  ،هرةا
كت مج مخر د ي لرا لحا ،١٩٩٠ ،ا .١ ٦٦٧٠ رتم ،حدبث ،أحمد رراه  )

:11.) Hadîth, by al-Bukhàrî)

ب تني )غن غذ لظا ظ >ا ( ة محوي أ ط ؛)أب ،ئ لث ثات بذ؛ ثوتيأ ,ى؛ؤا م م ثنؤ ظ'غةن’لر'ت) ( ت ب ح م آ س م  محزء بجك ن

ئ يتا م ) ثات يث٦ثاتا ث ئ م ح م .م ا نمث ب م م قم )أ نيئأ ثالم’ا )) تا لت يم ';،ت ( ب؛ئا لإ لأ افي)لم نل،ث > ك ر'ا

مم pÿ )مح) )م ؛ع التت مقى ي ض ؛ي لهط الزي ي يؤلم بم) ن ن ة) .ف ء لخديثم-ر كت ،الئاءرئ ^^،١ ؛ مخر د

ب لخا لبخارى رواه ،١٩٩٠ ،ا نم حديث ،ا (.٤٣ ر



12. )Hadîth by Ahmad:)

غم ؛مح 'ث مش ذنري'قث ؛من ١ ئ dd غتي غذ نذة أبي غن نط ض ر ذذتم أم أر G ثات اناش ث أئدئ /ا
تم ؛ا'ثر يزم ض 4^' اثن م أي زيي أقن ؛ثن أي زيي أنتن م أئ يي اث،تنرذ ذ“اذا أي آ رش خر'اآ ر' خمز ،؛)؛ (J،i >ا ؛ ثز بنا نذآ  ذأ

لإ ذ قنا تإ خن'أ ءمحم زا ؛إ لإ نم  ١/ ص ظبنرا ١; ١١٢ نيئوا بني »،]،نأ ثتذأنث م’ير أى ١̂ يي تهركم يي 'نن ننب
/ث]نا بملأ ١/ إنن لا ألا ط زنأثنق ر'ناي ذم كذ ؛١^, ألا بتن مص يهج N ۶؛  تذم يى منه ثتبي تك ا"لئامؤث يي ئ'

ئهتؤ أ يرصع دم أرلأ 0؛g ا ث ش ؤ؛ينث ذ كيا ذ با.غالت قنب تن ؛ا تزضعا ء ني تي •~ يؤ يي حا؛ث رت كذ زإ>ة̂ أء شقن م ا ? لخ ا

جذ غز ،Î؛؛ ؛٠̂ تزمئوغ ة ثش و بئلم نثر-ن لكم بش-نلا غنم تني المإ-ي رت ئرءذغ أنت أ ذ y أ/ا ذ نرد ثينر  الرت-ان ؛١̂ ١؛/ئقنر

ت التث خلذ يىق؛يئزلم انتتات ئب د ثذا تفذ ؛ا لأ ى'ا بمن الفئوب عدم ؛١)[نزا ثمزا ئي'ي'ض ذ-هزا غثن ئب' زا>ج«ن-لا قذ تؤلم ج؛
نتأبتي ل>=اأ}(^ ز لإيبذ ئئأيثوا ئد يق >ثنلم أ ئن نبي ئتمئرا ١; V؛(آ زا أ مما لاتنقي Jiiy ئغصكذ تقممت '  bû^ji زن أ
أد فت بمذ ثن غز ا!ت ثثكز يي زمحت يثدث 'أ نفبذ ين؛نكن لا غزات عندكن ث؛انئذ ؟ت يي ر محءذ زإق ،ثي لأ

لإ لإ غث  يي ث؛ئوش طرزش بتم ؛١٢ محزئرن لأخي ثرتكزيي ن؟ئلة زلا عتزكز ؛منتكمأخد ئرءؤذ١؛ *آن خى غمحن زل
نم خ>تونذ>ا,'ا ز ك ا ا ن ي ن ك ل ط م م م م - ت ف م ي ت أ مثتزمه qi ث محفنبمأثمئذ ا ذ ; نممتيئ

îilشآئز ؛ ا، جهن ز جئ عز ^١ بمحنة يرر  ءئ V؛ بمت هئ ١؛/ ii،-3 ثنيي وسنط ١٩̂ ش فكزدف ٧^٢ عتده C-j^ ومن و

خثا]ث ئإثتتثنئ ٢̂١ثكث لثبذ يأ نسن-دأ ختنت >-<C- من متلخأتت رب ؛نن ؛LjUJi ا ه ثن جئ ت؛ لكينئمذ ش ئت '  ١؛^ر

تا ئزا شت محانرا ا لحديث صرعة )مو .بو أ لثريف ا لقاهرة ،ا بف'تيمح*ل حخر شركة ،ا ' س ررأه ، ١ ٩ ٩ د ز (.١٩٧٧؛رتم حديث .أ



HAVTCOMMISSARIATDESNATIONSUNIES
AU XD RO ITSD EL’HÜMME

SEMINAIRE

ENRICHIRI/UMVERSALJTEDESDROITSDEL'HOMME
PERSPECTiyESISLAMIQUESSURIADECLARATIONÜNIVERSELLE

DESDROITSDEVHOMME
(GENEVE, 09-I0Novembrel998)

LESYSTEMEDEJUSTICEPENALE
ENISLAM

« Tous les êtres humains naissent lihres et égaux en dignité et en droit...». 
Ce début de rArticle ?remier de la Déclaration universelle des Droits de 
l ’ Homme résume un hadith du Prophète Muhammad (PSL) et une tradition du 
C ali^  'Umar, qui disaiettt respectivement : « les hommes sont égaux telles les 
dents d’ un peigne » {Æti'-nâs sawâsiyatun ka  asnân al-m usht) et « depuis quattd 
asservissez-vous les hommes alors qu’ ils sont nés hbres ? » ( .زل

Ces deux postulats, qui résument, chacun en le fondant, tout un système 
de droit, s ’opposent-ils 011 se complètent-ils? Ne pennettent-ils pas une 
réflexion SUI' tine large possibilité d’ enrichissement de la Déclaration universelle 
des Droits de l ’Homme par le système du droit islamique, notamment dans un 
domaine aussi sensible que celui de Injustice pénale ?

Pour susciter quelques réflexions autour de ce constat, nous éviterons 
d’ adopter une approche conduisant plus ou moins à une tentative de substitudoii 
d’ un code à un autre ou d’un système de droit à un autre.

Nous éviterons également de faire ime comparaison consistant à faire des 
va et vient entre les différents articles de la Déclaration universelle des Droits de 
l’Homme, d’une pa^, et les versets et hadidis constituant les fondements du 
système juridique islamique, d’ autre part. Une telle approche risquerait de ne 
point déboucher sur des points pertinents. L ’objectif visé est de mettre en 
lumière, quelques éléments de droit du système islamique pouvant enrichir la 
Déclaration universelle des Droits de l’Homme.

TaTiUm a!-Islâin wa riân al-tJinain al-Mulîahida. أآ^ >،؛^٦١ محا Cf. Al-G،i7âlî, Muhamirad. -Hliqûq ؛اا-ا
.25 Ale.xandric : Dârad-Dâ wa, 1993, p



ل  faut signaler toutefois qu’à ee niveau subsiste une difficulté découlant أ
de l ’obligation  faite aux experts de se lim iter strictement, dans le clroix des 
soiirces ه لا  dro it islam ique, au Cora^ et à  la Sunna. Certes, cela perm ettrait 
d ’éviter non seulement de verser d^ns les controverses doctrinales qui, au gré de 
cena ines interprétations, sont entretenues au 5ء ط  des écoles jurid iques , mais 
aussi de faire $impleme؛(t l’historique du  droit, à travers son application dans le 
temps et dans l’espace ( ).

M ais, on devrait pouvoir ajouter aux deux sources que constituent le 
Coran et la Sunna (لآ , une troisième source qui est le Consensus C), qui
traduit essentiellement un po int de convergence des jurisconsultes.

11 est à noter que cette approclte n ’est pas sans imposer une contrainte, 
celle de faire des commentaires, qui, à défaut d ’être em p^m tés aux 
professionnels du droit islam ique de tous les temps, risquent d ’être strictem ent 
personnels. Néanmoins nous nous efforcerons de les réduire au strict m inimum .

11 est à préciser, par ailleurs, qu’à travers la Déclaration  universelle des 
Droits de  l ’Homme, seuls les Articles allant de ة  à 14 se rapportent à des degrés 
divers à  la justice  pénale. Quant à la Déclaration islam ique des Dro its de 
l’Homme adoptée au Caire, en 1990, à  la session des M inistres des Affaires 
Etrangères de l’CC l, elle n’a  pas abordé cette question.

A la lum ière de ces considérations, le thème systèm e  de  ju stice  péna le  en 
Is lam  sera  développé à ^ v e r s  les quatre parties suivantes ;

- Les deux ^ n d e s  catégories de fautes pénales;
- L ’appréciation  de la faute pénale ;
- L ’application  des sanctions pénales;
- La protection de l’individu.

P rem ière  P a rt ie  : Les Deux  G ran d es  C atégories  de  Fau tes  Péna les

Les fautes pénales selon l’Islam  sont de deux catégories, à  savoir les 
f'autes graves dont les peines sont fixées par le Coran et les autres fautes dont les 
sanctions sont laissées à l’appréciation  du juge  ou de l’autorité jud ic iaire  
compétente.

أ  ' Cf. -Al-Jazà’irî, 'Abd Ar-Rahmâji. - ء ؛اا؛?-ااو ؛ سن  *alâ-l-Madâliih al-Atba'. - محا  Caire ; Al'Maktaba al- 
Tijâriy>'a aI-Kubra. 1392 H. vol V 

- C'est ف d i«  la tradih'on du 
 ̂ - Troisi،me source de loi en ءل1ت ^. Son statut de $ou^:c do loi est appuyé par nontbro de Hadidt.



La  catégorie des fautes graves comprend ;

! - le m eurtre ;
2 - l ’ adultère;
3 - le vol ;
4 - le vol à  main armée ;
5 - l’apostasie ;
6 - l ’accusation  d ’adultère ;
7 - la  consommation  de l’alcool.

La  loi en  Islam , en matière pénale, se fonde sur le postu lat suivant ; 
« lorsque l ’intérêt général est menacé, la loi do it transcender les intérêts 
particuliers pour sauvegarder les intérêts communs » (٩ . Le droit revient donc ف 
D ieu. C ’est dire que lorsque l’intérêt généra] est menacé, les hom m es, qui sont 
chargés d ’appliquer les sanctions , peuvent être amenés ق o b se ^ e r  une certaine 
partialité. O r la loi, pour être transcendan t, doit se situer au dessus de tous les 
individus.

?o u r  le droit posihf, cela relève de l’autorité du souverain, du c h e fd ’Etat 
qui a le droit de pardonner même après que la sentence de mort aura  été 
prononcée, alors que pour l ’Islam  cette expression de souveraineté est 
d ’émanation divine.

Selon la Sharfa, l’appréciation  des peines ف infliger aux auteurs de 
chacune de ces fautes relèv^ de la souveraineté divine exclusivem ent (٤). Il 
s ’agit de peines fixées par• le Ooran. L lles portent le nom  de nHudûd  » (peines). 
Son appellation  est essentiellement coranique. Il s’agit de fautes qui exposent 
l’Etat ف un  danger réel, particulièrement au  plan  de l’équilibre social, moral et 
spirituel. E lles sont moins punies pour ce qu’elles représentent en tant qu ’ acte 
individuel, circonscrit, pa^icuher , que pour les conséquences négatives qu’elles 
entrainent au sein de la société.

Le  had ith  suivant du Prophète (?SL ) permet de comprendre cela : « une 
faute, que l’on comm et avec dissimulation, ne nuit qu’à  son  auteur. A lors que 
lorsqu’on  l a ^ n d  publique, ses conséquences négatives se propagent au sein de 
la société »( ٦ .

■ cr. Abu Zahra, Mui^ainmad. -  Al -  Jarîina w3-l-°Uqûba fi-l-fîqh al'Islâmî ; Al-Jarîma. - ا  ء  Caire ; Dâr al- 
Fikral-'Arabî. 1976, p. 32. Voir aussi ; Sharafad-Dîn, *Abdai-'Azim. -  Ai'Uqûba al-Vïuhqaddara li 
inasiaha al-Mi)jtama فا ك-ل3أاا . ■ Le Giire ; Maiaba كا،ل?ق ه1^-ا ! al-Azhariyya. 1973. p .١ et sq.

■ cr. Coran : La ̂ bte. verset 44.
• Cf. Al-'Uqûba. op. cit., p, .3



Les textes applicables estiment ف propos, par exemple, de l’espionnage 
que l ’acte en soi est moins grave que les conséquences qu’entraîne l’espionnage. 
£n  effet, l’espionnage a des effets sur l ’équilibre moral, sur le c o m p o sè re n t  de 
l’espion. A lors qu’au plan communautaire, les conséquences se traduisent par un 
m anque  de confiance entre les diff'éreirts membres composant la société, avec 
tout ce qui pourrait en découler comme mensonge, comme ruse, comme 
tentative  de nuire  à l’autre, autant de facteurs qui sapent les fondements de toute 
communauté humaine .

La  deuxième catégorie renferme toutes les autres fautes punies selon 
l’appréciation  de l’autorité jud iciaire  compétente. Elles peuvent être pardonnées, 
allégées ou commuées, alors que les prem ières, qui relèvent de la seule autorité 
de D ieu , doivent être appliquées une fois que la culpabilité de l ’auteur est 
établie. Cette prem ière catégorie de fautes n ’existe pas dans les droits modernes.

Les deux systèmes de droit se situent à  deux plans différents. Tout en 
considérant, que ce qui prime c ’est la sauvegarde de l’intérêt général, ils 
d igèrent sur les moyeiis de sauvegarde de cet intérêt. Mais, dans chacun  des 
deux systèmes, 1أ  y  a absence d ’appel en matière crim inelle. Cette souveraineté 
n’étant donc pas soum ise ف une m ise en cause quelconque, qu’elle soit une 
souveraineté d ’émanation populaire ou une souveraineté d ’émanation  d iv^€ . 
L ’on comprend  donc aisément sous cet angle, que si l’Islam  prévoit un certain 
nombre  de s e r i o n s  pénales immuables c ’est pour éviter que le verdict, donné 
par les m em bres d ’une cour d ’assise ne soit considéré comme une décision  
subjective.

M ais comment le juge  apprécie-t-il faute pénale ?

Deuxième Partie : r  AnDréciation de la Faute Pénale par le Juge

La  deuxième catégorie de fautes pénales, celles dont l ’appréciation  est du 
ressori du juge  ou de l’autorité jud iciaire  compétente comprend les fautes dont la 
sanction ne fait pas l’objet d ’un texte scriptiiraire figurant ou dans le Coran  ou 
dans la Sunna, mais relevant simplement de la jurisprudence (*).

Si l ’on  considère le système jurid ique  islam ique, ©n voit une simplicité 
apparente ف travers un hadith du ?rophète  qui dit en substance que : « les 
preuves légales condui.sant à  l’inculpation du détenu  doivent être  fo u ^ ie s  par le

* • € ها لا ه,ا لا{ا ء ^ا $. -  Inlnoduciion فا’اااف،ءل  du droit musiilinan. -  Paris : Recueil Sirey, 1لو آ . p. 167-179.



plaignant, si le délinquant ne les récusent pas, il est déclaré coupab le et la 
sanction  ou  la sentence est appliquée. Au cas 0ث il récuse  la véracité des preuves 
légales établies ou présentées par le p la ignan t,1آ  doit ju rer  p0(،r être déclaré non 
coupable » (؟).

M ais, par souci d ’équité, si le plaignant renforce sa  plainte par le 
tém o ignage  de deux témo ins jou issant de toutes les conditions d ’honorabilité  
requise, le jugem ent est rendu en  sa  faveur. Cette rég ie  de droit est énoncée p^r 
le Prophète  dans un hadith  oh  il dit ; « tes deux témoins ou son  se^nent ».

Cependant, il faut dire  que même si l’Islam  punit aussi sévèrem ent les 
fautes pénales, on ne doit pas manquer de s o u l i^ e r  que la semence n ’est 
appliquée que si certaines conditions sont réunies. £ t  c ’est ف ce niveau  qu’on 
peut parler de la protection  de l’ind ividu  ott du délinquant.

« Shâliidâka aw yamînubû », c ’est-à-dire ou  deux témoins à l’appui de 
ta  plainte, ou il jure  pour être déclaré non coupable.

Cette impartialité, cette objectivité transparait dans l’app lication  d’une 
peine par le Prophète  (P$L ) à !’encontre d’un  musulman qui avait tué un non  
musulman . Le Prophète dit : « il est de mon devoir d’imposer le talion en  faveur 
des dhimmis et par Edélité envers eux. Le dhimmi c ’est le client, c ’est le non 
musulman  qui vit en  terre d ’islanr et qui par conséquent doit bénéficier de toute 
la promotion requise. En le disant, le Prophète avait autorisé l’exécution  d ’un 
m usulman  qui avait tué un dhimmi.

Ce hadith  est rappo^é  par Shawkâni dans «Nayl al”Awtôr », et égalem em  
par Maràgh!, dans üAt'Tashrf al-Islâmî lighayr al-Muslimîn ». II est à  noter 
que l’application  des peines ؛و voilà relève de la seule responsab ءل ilité  d(t 
souverain  de l’Etat islam ique ( ١٠).

Si alors, la faute qu’il aura comm ise fah  partie de l’une des sept fautes qui 
avaient été énumérées ci-dessus, la sanction ou la sentence  qui sera  prononcée  à 
son  encontre  sera  appliquée sans appréciation, sans allègement. Car une  telle 
sanction  relève de la  souveraineté divine. Par contre, lorsque la  faute se situe au

؟ -Idem , p.754
- Cf. Al-Bayhaqi, Abu Bakr Ahnind. -  As-Suitan al-Kubrâ. -  Haydarabâd : M؛atba‘’a س لز  .Pâ’ria al-Ma'Srif $ا

1354 H, ٧٠! VIII, p. 245-249. ? ٠٤١٢ d€ plus amples infonaations sur la question,ا ئه'  aussi : Abû 'Uyayn 
Badrân. -  Al-°Alâqât al Ij(itn؛l'iyya Bayn al-Muslimin ١٠٦١ gl^yr لآ اه^-ص1ها .. -  Alexandrie ; M؛r»ssasa 
Shibfib al Jâmi'a, 1984, p. 251 sq.



dessous de l ’une des sept fautes dont il était question, la sanction prov ient de 
l’appréciation que l’autorité jud iciaire  c o ^ p é te ^ e  aura faite.

Troisième Partie : S’agissant de TApplication des Sanctions Pénales

Cette pa^ie  essaiera de mettre l’accent sur l ’approche islam ique en 
m atière d ’application des sanctions pénales. Le ?roplrète , protégeant l’accusé, a 
dit : « évitez de recourir à l’application des sanctions pénales autant que vous 
pouvez le faire » et il a dit également ; «on ne peut jam a is  appliquer une 
sanction  pénale tant qu’il subsiste un doute ». Nous allons donc ainsi aborder 
quelques fautes pénales en étudiant les modalités d ’application de ces peines ou 
les conditions dans lesquelles elles sont appliquées.

La  sanction })’est jam ais une fm en soi. E lle vise إ0زاا0ىا $ un objectif; le 
m aintien  de l’intérêt supérieur de la communauté. Pour ce faire, elle assure la 
protection de la communauté, le renforcement de la justice , tout en perm ettant 
au délinquant de s ’amender en vue de s ’améliorer positivem ent ( ١١).

11 convient ^e rappeler que si les sanctions pénales n ’atteignent pas leurs 
objectifs elles demeurent un simple préjudice qu’on fait subir ف un délinquant. 
Suivant la ^ v i t é  de la fame 0اا  du crime, la sanction peut tendre à priver 
l’individu  de l’un de ses quatre droits suivants ;

1 -  son droit à la vie, par la m ise à mort, pour meurtre et apostasie ;
2 -  son droit ف la lib^!té de mouvement, par l’emprisom iement;
3 -  son droit à jou ir  du bien  être de son corps, par la flagellation , pour

alcool et accusation d ’adultère ;
4 -  son droit à  jou ir  de ses biens, par l’amende, pour m eiutre  involontaire.

Ces peines, toutes édictées par  le Coran et la  Sunna, c ’est ق dire les deux 
sources fondamentales de !ه آ  en Islam , ne sont applicables, vu ممح1   ^ v i t é ,  que 
lorsque la culpabilité de l ’individu est bien établie.

Il est à  noter, par ailleurs, que pourfendre  cette justice , la Sharfa  ne fait 
aucune différence entre l’homme appartenant ف une casm  noble  et l ’autre. Ain.si, 
pour l ’Islam , c ’est devant le même juge  que comparaissent le noble et le roturier 
( دا ). Devant cette justice  divine, il ne doit exister qu’un $€1 اا  tribunal en vertu

” . C f . ةملخ لا١٧'،١ه ٠٨^ ط، •. -  At- مىلخ;آ  al-Jinâ’î al-Tslâinl muqâranan bi-l-Qûrûn al-wad°î. -  BejToutlj : 
Mu’assasa ar-R isâla,199 ه. ٧٠ }}, p 686.

؛أ  - cr. - ط ؛ ها لاأ ءا ل  rapporté par Ibn Mâja 0 ه ١٠  Prophète اه  : « Ce qui avait ؛»rdu les peuples ٧ ٩^ ٠٧ s 0؟ t 
précédés c'est ٩^٠  quand اس  vol avait été coininis p؛)r un noble, ils le Iaiss؛hcnt impuni, et que q>^،d il



essentiellement du hadith du Prophète : « les hommes sont égaux  telles les dents 
ا ه’ها  p e ig n e ». C r, c ’e s t ءا  contraire qui a prévalu en Europe, ju squ’à  la  veille de 

la dévo lution  de 1789, 0ثا  il existait des trihunaux pour le clergé, des tribunaux 
pour les nobles et les aristocrates et des tribunaux pour le tiers ordre ou le 
peuple.

L ’application  d ’une sanction de m ise à m o^  ou de l’ablation  d ’un membre 
organique étant d ’une  certaine gravité, pour protéger le détenu  ou le délinquant, 
il faudrait que des mesures de sauvegarde su ^ san tes  soient prises. 11 faut dire 
que les choses se  passaient ai^si, même en France ju squ’à  la révolution  de 1789.

Avec  la constitution du 03 septembre 1791, qui a  donné lieu, entre autres, 
à la création  du tribunal crim inel, les décisions des juridictions crim inelles 
n ’étaient plus susceptibles d ’appel. Car, elles c o n s t^ e n t  l’expression de la 
souveraineté du peuple et partant inéluctablement marquées du  sceau de la 
vérité, ^ o x  populi, vox  dei ; « La voix du peuple est la voix de D ieu  »

ه آ!  voit ainsi que ju squ ’après la Révo lution  de 1789, le peuple esrimait, en 
rendant Injustice , être un dépositaire du pouvoir divin. Pour en arriver là, il a 
fallu créer et consolider le mythe de l ’infaillibilité populaire en ve^u  de laquelle 
il ne saurait y avoir aucun appel contre les décisions des jurid ictions crim inelles.

A  travers le système de droit de cette époque, on perçoit la  présence  en 
filigrane de l ’innovation  anglaise reposant sur le système de ju ry  qui avait 
profondém ent marque Voltaire et Montesquieu. Cela faisait dire à M ontesquieu  
que la puissance  d é ju g e r  devait être confiée à des personnes tirées du c o ^ s  du 
peuple dans certains temps de l’aimée. C ’est à  partir de cet instant que ce mytl3e 
de la souveraineté et de l’infaillibilité populaires a m is en place et consolidé 
les années suivantes.

Potir ce qui est des sanctions que la ، ٢^٠٢٣٥  inflige aux individus ayant 
comm is des fautes pénales graves, il faut noter qu’elles ne sont pas appliquées 
sans ١٠٦ prise en  considération  d ’un certain nombre de conditions. Et lorsque 
l’une de ces conditions n’est pas remplie la  sentence ne doit pas être appliquée.

L ’onpou iT^it, à titre d ’illustration, exmniner les deux cas de figure du vol 
et de l’adultère qui suscitent le plus de commentaire souvem  à  !’encontre de la

détient nia vie e n ^  Ses ٩٧١ (0. Mais je jure par ce}ui (Dieuآا؛اآاla ١$ ١٧١■ا؛ءااهء؛لااء، ,roturier اا؛!؛ك،آااا'ل ؛'$ء
« mains si Fâtim.T, ma fille, avait volé, je lui aurais coupé la main



^ ٠̂٨٠٢  et qui sont punis respectivement par !ه  coupure de main et la ûagellation
ou la m ise ة  m o^  ( ١ ٦ .

a ) - J e v o l

Avant d ’appliquer ia sentence coranique, ف savoir la coupm e  de la main, 
le juge  doit passer en revue dans l’appréciation du  déht, les cinq 
conditions suivantes :

- la valeur de l’objet

L ’objet volé doit, pour entraîner la coupure de la m ain  du  voleiu, 
atteindre, selon un hadith du Prophète, au m inimum , une certaine va le(tr: le 
quart de D inar ( ١٩ ;

- la garde de l’objet

Lorsque  l ’objet volé n ’est pas gardé, ce qui suscite souvent une tentation , 
quelle que soit sa valeur, la main de celui qui l’a volé ne doit pas être coupée.

٠ le g a rd o n  de  la v ictim e

Lorsqu’ après le vol, la victime, propriétaire de  l ’objet volé, a  pardonné  au 
vo leur avant que l’autorité jud iciaire  co m p éten t , le juge  en  l ’occurrence, n ’ait 
été saisie, la main du voleur sera épargnée, même si toutes les autres cond itions 
sont réunies (١ ٦٠

٠ ne pas être l’hête de la victime

La  sentence ne s ’applique pas lorsque le voleur, hôte  de que lqu’un, vole 
ses biens. Dans ce cas de figure, quelle que sofi la valeur de  l’objet volé, la 
S ha^ a  ne fait pas couper la main de ce voleur qui en  principe  bénéficie de  la 
confiance de son  hôte ( ).

.2 Coran : t^، Luini،re, ver$et ; ؟وو» - .Cf : ظ Table, ver؛  Coran - أم 
.863 .Mâja. op. cit., vol tl, p ل،له n؛،Cf. -  Sun - /

178 Comn ; La Vael>c. verset * ؛ ' 
vol II..ول9و.al-H asan .-K itâbal-H udûdm ina l-H â\vîal-K abîr.-U Caire:D aral-M anâr
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- vol p a r  nécessité  v ita le

Lorsque le voleur est poussé par les besoins vitaux de subsistance ou 
lorsqu’il est dans une conjonctiue de famine la ،̂ ٨٠٢^٥  n’applique pas cette 
sentence (١̂).

b) - l’adultère

En partant de la sanction que le €or^n a prévue à !’encontre de celui qui 
accuse quelqu’un d’adultère, on comprend la gravité de cette faute pénale, faute 
extrêmement grave dont l’auteur, dans certains cas est passible de la peine de 
mort.

Ainsi, loin d’être systématique, l’application de cette peine obéit, elle 
aussi, à des conditions strictes édictées, et dans leur rigueur par le Coran qui dit :

« Et ceux qui lancent des aceusations contre des femmes chastes sans produire 
par la suite quatre témoins, fouettez-les de quatre-vingts coups de fouet, et 
l ’acceptez plus jamais leur témoignage. Et ceux-là sont des pervers » (١٦,

A la lumière de ce verset qui applique une sanction pénale, non pas à 
l’accusé d’adultére mais à l’accusateur, on comprend combien l’Islam est 
soucieux de la sauvegarde de la honne réputation de l’individu et des valeurs 
morales.

Aussi, pour être sanctionné pénalement, 1آ aura fallu que l’adultérin se 
livre à l’acte presque publiquement. En effet, pour qu’il le soit, il faut que les 
trois conditions cumulatives suivantes soient remplies ;

- Etre vu à l’acte par quatre témoins jouissait des conditions 
d’honorabilité requise ;

-  Que chacun d’entre eux atteste avoir vu les sexes des deux 
partenaires, i’un dans l’autre ;

” -Cf. 1 لآ5اآ  at-Tasfm" jJ-Islami
٠* - Coran ; نآ ا  Lumière, verset ^4



-  Que chacun des témoignages enregistrés chez le juge ou auprès de 
!’autorité compétente po^e sur le même acte ayant heu au même 
endroit et au même moment.

Si l’une de ces ccndiricns fait défaut eu s’il y’a disccrdance dans la 
déclaration des témoins, la semence leur est appliquée au lieu d’être appliquée 
au présumé adultérin.

Un hadith du Prophète, rapporté par ت'محءه/ء « ‘Ubôda dit sans ambages ;

« ه  envoyé d’Allah, si je  trouve un homme sur mon épouse dois-je le 
laisser et aller chercher quatre témoins » ? Oui, lui répond le Prophète ( .(وا

Dans un autre cas de figure, le Prophète, par souci d’exactitude, a posé 
des questions portant sur l’identité de l’autre partenaire, à quelqu’un venu faire 
un a^eu en lui déclarant avoir fait l’adultère, «Avec qui » ?, lui dit-il. « Avec 
une telle », répondit-il (لات).

A un autre, dans une situation identique, il a dit : «Est-ce que ton organe 
a pénétré le sien... Comme le sceau pénètre dans le puit ? Oui, répondit-il.

A travers ces hadiths, rapportés par Biikhârî et Muslim, le Prophète a 
montré avec forces détails que des accusations sans preuves acceptables sont ة  
rejeter.

Pour ce qui est de la garantie de procès équitables, i! est à no^ r que ni 
l’autorité judiciaire, ni même le souverain ne dispose d’un pouvoir absolu les 
mettant au-dessus de la loi ou protégeant les décisions qu’ils peuvent être 
amenés à prendre, décisions sur lesquelles les autres n’ont rien à dire. Ceci est 
d’autant plus 3̂ rai qu’à l’origine Sharfa  fait reposer toute prise de décision en 
matière de droit sur la consultation. « Ils se consultent entre eux à propos de 
leurs affaires», dit expre.؟sé^em  le Coran (؛؛ ). Ce qui est assez significatif, 
comme le note l’un des éminents inducteurs des sens du Coran, « cet important 
verset met en rehef les traits caractéristiques de l’Islam. La consultation entre 
musulmans est un principe constitutionnel de la communauté islamique ».

- Cf. As-Sunan ا ٥ ؛اا^-هظا .̂ cil, ٧٠١ ٧١١١ . p 337. €ه  hadith €$t ?ap^u، par ا ،ل1ص11ء  z^ha^: Ibn Hait qui 
l’atenudcisliâq.

£^-"؛١١١ , p. 229
- Coran : ا م  Consultation, verset 38



Dans le même ordre d’idée, Dieu dit au Prophète : « Consulte-les à propos  
des araires» م1  أ ( . ل  est ainsi étahh que l’appréciation des fautes ne saurait elre 
un domaine de compétence réservé ni pour le souverain, ni pour l’autorité 
judiciaire appelés à appliquer les sentences.

La justice islamique, qui repose sur ces fondements et SIU- des hases 
d’équité, protège le faible contre le fort tel que cela ressort à travers de 
nombreuses éd i tio n s  dont celle-ci : «Le  fort n’est ^as fort devant la loi. Le 
faible n’est pas faible devant la loi », d is^ t le Calife ؛Uinar, deuxième
successeur du Prophète أم ).

Ces dispositions témoignent assez éloquemmem combien la Sharfa  
garantit l’innocence de l’individu tant que sa culpabilité totale n’est pas établie. 
Le verset 4 de la Sourate 24 « La 1آغآصاا€ », dont le sens est davantage renforcé 
par ces hadiths du Prophète, protège l’honneur et la dignité de l’individu.

Ce souci d’équité est d’autant plus renforcé que nul n’osera accuser 
quelqu’un d’adultère, si véridique qu’on puisse être, tant qu’on n’est pas sûr 
que le nombre de témoignages requis sera obtenu. Ce qui n ’est possible que 
lorsque l’acte sexuel se produit dans une flagrance toute bestiale.

Quatrièm e Partie  : Pour ce qui est de la protection de rind iv idu

Il est à souligner que les dispositifs qui sont mis en place par la Sharfa  
peuvent protéger l’individu contre d’éventuels abus du Législateur ou de 
l’autorité judiciaire compétente en matière d’applicarion des sanctions pénales.

La Sharfa  accorde à tom individu une protection. On peut dire une 
immunité. Cette immunité est conférée au musulman, grâce à risla in  par sa foi ; 
au non musulman, le client qui réside en territoire musulman (^ ), en vertu du 
pacte qui le lie à cet Etat ; au non musulman non résident, grâce à l’autorisation 
qui lui est accordée. Cette immunité fait considérer rindividu comme innocent 
jusqu’à ce que la preuve de sa culpabilité soit établie.

Cependant, visant à sauvegarder les intérêts supérieurs de l’humanité dont 
la préservation constiU)e une condition essentielle pour le maintien de la paix

" - Coran ; ثا ر  Famille ه ء  'Imran, verset 159 
؛ر  - cr, Huqûq al-Insân, op. €؛،.. p. 26-27 

- Cf. Al-'Alâqâ3 للآق م ل ان^م ا - زا ؛ث , op.cii.



sociale, la Sharfa  a toutefois m is en place un certain nombre de sanctions ف 
rencon tre  de tout contrevenant dont l’action, les agissements, constituent une 
m enace ف l ’équilibre social que voilà. La sanction qui doit avo ir une valeur 
exemplaire doit être prise en toute objectivité. A lors, elle donne les résultats 
attendus. « L ’application  de la loi du « talion » épargne les vies humaines. $i 
vous le saviez », dit le Coran (؛؛؛).

La sanction sous cet angle, est im mal, un préjudice que l’on fait subir au 
délinquam. A insi,1آ n’y a pas de sanction sans préjudice et sans mal physique ou 
moral. Pour certaines fautes, c’est la mise à mort ; poiu d’aunes ^utes , c’est la 
fiagellation ;

Pour que la justice soit bien faite et que la vérité triomphe, le ^op^ète  est 
invité par Dieu à approfondir la recherche de la vérité. L’accusé est présumé 
innocent jusqu’à preuve de sa culpabilité. J.e Coran en premier lieu lui dh  : « si 
un prévaricateur avéré vous apporte une information vérifiez-la avant que vous 
n’ayez à sévir con؟ e des gens par méconnaissance de cause et que vous finissez 
par le regretter » (؛؛؛).

^o ilà  un verset qui somme le Prophète et ses c o ^ p a ^ n s ,  engagés dans 
des bataille.؟ contre l’ennemi, de f^ire d’abord des enquêtes, de s’entourer de 
toutes les garanties, de réunir des preuves st'ires avant de penser à mener des 
représailles. Le texte sacré précise les raisons qui sont deiTière une telle attitude 
sage en disant dans un autre passage ; « gardez-vous de susciter des représailles 
(fitna) qui ne toucheraient pas seulement ceux qui ont tort » ( ؛٦ .

Des intérêts purement matériels qtt’on vise ne devraient pas aussi 
obnubiler à telle enseigne qu’on ne vérifie pas les mobiles qui poussent à agir. 
Dan.s ce sens, un autre verset met en demeure contre de tels actes en stipulant : 
« ه  croyants, si vous partez en voyage d’expédition pour la cause de Dieu, 
soy^z circonspects. Ne dites point à celui qui vous parle de paix : « vous n ’êtes 
point un croyant » (م)بخت ne visant que les biens précaires de ce bas monde. 
Sachez qu’auprès de Dieu il y a de nombreux gains. C ’est ainsi que vous étiez 
auparavant mais il vous apporte Sa Cràce : « usez de circonspection car Dieu est 
informé de ce que vous faites » وم )

ئ  - Coran ; La V a c l i e , 178 
ذل  - Coran : Les Appartements, verset ه  
أ ’ - Contn : Les Butins de guerre, verset 25 
أ * - Coran ; te s  Fcinjnes, verset 94 

- Coran : te s  Femmes, verset 94



Recourir à une jurid iction  est un principe et une règle du  Dro it Islam ique. 
Il existe nom bre de versets coraniques qui m ettent l’accent là-dessus en 
enjo igna it au Prophète, à qui on faisait recours pour être jugé , de dire le droit en 
s’appuyant sur les règles jurid iques contenues dans le h'vre. Le Coran dit : 
« D ieu vous commande de rendre les dépôts à  leurs consignataires et que quand 

jugez ءا  entre les hommes, vcus jugez  avec équ ité ... » ( ٠).vous

Dans la sourate d'Al-Mâ’ida 1آ réitère le commandement ; « Si tu juges, 
juges entre eux* avec équité » (او). Qualifiant le Coran comme le recom-s 
juridique, un autre verdict ; « c’est nous qui t ’avons révélé le livre par la vérité, 
afin que tu juges équitablement entre les hommes selon ce que Dieu vous a 
enseigné ». Comme nous le voyons, il ne s’agit pas seulement déjuger, mais de 
le faire équitablement. Voilà, entre autres, autant de versets qui font même 
obligation aux inusulmajïS de recourir à la justice dans les différends qui les 
opposent. Mieux, il  ̂ invitent les mاا$u]ma^$ à s’exécuter lorsqu’ils sont appelés 
à être jugés (” ).

Le délit d’être jugé publiquement Calâ a‘yuni~n-nâs) est reconnu par le 
Coran qui, non seulement fait obligation au Prophète de juger équitablement, 
mais 1آ adresse la ^nême obligation aux musulmans auxquels i! dit par 
!’intermédiaire du Prophète ; «je jure qu’ils ne croiront pas tant qu’ils ne te 
prennent pas pour arbitre de leur différends et qu’ils ne trouvent en eux aucune 
gêne quant au jugemem  que tu aurais rendu et qu’ils l’admettem entièrement » 
أو) ). Et puis l’expression « bayna-n-nûs » ne laisse aucun doute sur le caractère 
public de ces procès...

Si le système juridique islamique ne prévoit pas de recours des 
condamnés, ni encore non plus une possibilité de pardon, de rémission, de grâce 
ou de commutation de pe ine  a cependant mis en place un système assurant la آ1,
défense la plus totale de l’innocent, la défense la plus totale du détenu qui sera 
protégé avec le bé٨éfلce de la présomption d’innocence jusqu’à ce que sa 
culpabilité soft établie.

Le Coran invite à assurer la protection des croyants et des non-croyants. 
C ’est là où la protection des réfugiés prend tout son sens. Certains individus 
parmi les non musulmans cherchaient refuge auprès du Prophète pour échapper 
à la persécution que l’oligarchie Mecquoise leur faisaient subir. $ur injonction

^  • Coran ; Les Fcuunes, verset 58 
أ ' - Contn : ما'ا Table, verset 42 
أد  > Con^t ; ما  Lumière, vcrscl ^4

• Co^an ; Les Fetnnies, verset 5<كا



du Coran, le Prophète leur accorde l’asile. « Si un des associateurs vient te 
demander asile, accorde-le lui jusqu’à ce qu’il entende la Parole de Dieu (لأت.

C ’est dire que la torture et le ^item em  cruel des prisonniers sont 
expressément bannis par la Sharfa. Aussi après la Bataille de Badr, le Prophète 
a-t-il ordonné que les prisonniers se rachètent {fîdâ*) ou être simplement élargis 
{matiri). AJ-Bayhaqî rapporte qu’AIi Tbn Ab! Tâlib avait interdit aux 
compagnons de maltraiter Jbn Miiljam qui venait de le poignarder ق mort, en 
leur demandant de ne pas le torturer, de le traiter humainement pendant sa 
détention [ahsinû isârahû) ( .(٦؛

Est-ce là une volonté d’amorcer un dialogue entre deux systèmes 
juridiques que la mondialisation condamne à s’entendre pour réaliser ensemble 
la paix sociale, fondement de tout développâmes ?

A y regarder de près, on s’aperçoit que la Déclaration universelle des 
Droits de l'Nomme vise essentiellement à protéger l’individu coSre les abus, 
qu’ils v iennes  des systèmes juridiques ou des pouvoirs politiques, tandis que la 
Sharfa, qui protège, certes, beaucoup la société, protège également rindividu.

Sous cet angle, un dialogue fécondant permettrait la mise en place de 
mécanismes favorisant un enrنchإssلعnent positif de la Déclaration Universelle 
des Droits de !’Nomme, voire une interfécondation entre les deux systèmes, vu 
les multiples points de convergence,

Professeur Ravane MBAYE 

D A K A R

■ ^٠٢^  : Le RepcnUr, verset 6
■ Cf. Sunartal-Kubrâ, ه ء . cit.
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FREEDOM OF OPINION AND ENPRE55ION 

DR. D055EIN ^EDRPOER  

FROM: 1 5 1 ص €  REP™ EI€ o f  IRAN

’Freedom’ has undoubtedly been the most pleasant word heard In the reeent 

centuries, at the same time this term has raised the most eontroversial and 

deiieate debates in respect of similar terms and social concepts such as 

justice and equali^ etc.

Freedom of speech and belief are amongst the fundamental human rights, 

contained in the unWesai declaration of human rights, to be respected by all 

nations. Artecle 19 of the declaration proclaims:

"£ve!fyone has the right to freedom of opinion and expression; this right 

inciudes freedom to hold opinions without interference and to seel،, receive 

and impart information and ideas thrwugh an^ media and regardless of 

frontiers."

Naturally, freedom of religion and reiigious behef, also have very often been 

supported.

Article 18 of the universal declaration of hnman rights in this respect 

provides:

"Fver^one has the right to freedom of thought, conscience and religion; this



rtght incsudes freedom to change his rehgion or belief, and freedom, either 

alone or in communié with others and in public or private, to manifest his 

religion or belief in teamhing, practice, worship and observance."

^hus from the point of view of the declaration of human rights every 

individual as a human heing is entitled to have or to choose any religious 

heiief or rehgion, as reiigious beiief is private and no one speciahy the state 

is entitled to persecute any one for hoiding a certain rehgious helief or to 

intimidate him for accepting a specia] reiigion.

having regard to the above stated, we tnrn to consider, what is the view 

point of isiam in this regard? And how are freedom of speech and rehgious 

helief treated by isiam?

In order to e^piicate the view point of isiam with the Bneflt of Quranic hne 

of reasoning the foiiowing titles will he considered briefly:

The Aimfulness Creation and Responsibility 

٨٢ Man

^rom the viewpoint of Isiam human being is not merely a temporai heing, 

who goes through life in pursuit of a material world with a preoccupation of 

running his individuai and social life in the present worid.

But, in addition to the present materiahstic worid, there is an eternal worid 

ahead and the man must manage his hehef, behaviour and affairs in such



manner a$ to provide for the etermai iife.

According to Islam eveiy human being who has the benefit of inteliigence 

may not remain indifferent and spend his life in pursuit of woridiy a^airs. 

Gf cours, within the materiaiistic perception of the world the personal beiief 

and behaviour of the individuai is of little importance, and the only criteria 

wonid be the individual’s materiaiistic interests in the society and every 

restrain and liberty wonid be reguiated by that standard.

Every i،ind of beiief and persona! behaviour therefore, in so far as, does not 

harm the society, dispite being indecent, superstitious and futile may not be 

challenged and neither the society nor the author fee! obliged to amend or 

change them.

Whilst the Quran repeatediy reminds us of the fact that human being is not 

confined to the present worid and every individuai is primarily responsibie 

for sustaining worthy beiiefs and decent behaviour, as failing that misery 

and misfortune shall foilow. 

sura h Mumanin verse 115 states:

'What! did you then think that we had created you in vain and that you shad 

not be returned to Us?"

And in sura h Ghiamat verse 36 states:

"Goes man think that he is to be ieft to wander without an aim?"

And in sura h Jathiah verse 24 states:



"And they say: There is nothing bnt our life in this world; we live and die 

and nothing destroys us hut time, and the  ̂have no !،nowledge of that, they 

only conjecture."

And in sura h Queses verses 77 provides:

"And seel، means of what Allah has given you the fnture abode, and do 

not neglect ^our portion of this worid, and do good ( to others) as Allah has 

done good to you, and do not seel، to mal،e mischief in the land, snrefy Allah 

does not love the mischief - makers."

The Vindication of Unity and Negation 
of ?olythei$^

The law of Islam is based on unity as well as learned morali^ such as 

justice, honesty, trnsrivorthiness ... etc., and invariable invites human 

beings to give credence to uni^ and beiieve in resurrecrion and negation of 

polytheism.

Elam, negates idolat؛fy and infidelity and seeks to encourage individuals to 

ponder upon their affiairs and to abandon superstition and resort to unicity 

and monotheism, 

sura h Nesah verse 116 states:

"surefy allah does not forgive that anything should be associated with him, 

and he forgives what is besides this"



sura zomar states:

"If you are ungratefui, then surely Allah is se!f - su^eient, above ali need of 

you; and He does not iike ungratefulness in His servants."

From the point of view of individual aeeountahili^ therefore, individuals 

are not in liberty to foilow polytheism and to overlook their faith to unique 

God and ehoose to foiiow superstitious thoughts, (this, however, does not 

necessarily mean that the state may force the individual to foiiow a certain 

faith nor does it mean that a special heiief may he imposed upon them this 

will be discussed in dataii !ater.)

Accordingly, the thought that individuais are not accountable and are at 

iiherty to foilow eve^ belief and faith and wiii not he subjected to censure 

must vanish hecause the least is that is not accepted by God and resuits in 

punishment in the after worid. There are various Quranic verses in support 

of this ciaim.

From the universa! and social point ofview,in the end, the cognition of unity 

and ruiership of truth and the reiigion based on unity wiii conqner the 

worid. This is the will of God, it wiii therefore come through, isiam sustains 

that, the reiigion of uni^, the reiigion of tr^h and the monotheist servants 

of God wiii finally conquer, and the rulership of truth and unity will be 

established:

"He it is who sent his apostie with the guidance and the true reiigion that he



may make ؛٤  prevail over ali the religions; and adah is enough for a 

witness."

(snra h fath, verse 28)

§imiliarfy in snra h saff, verse 9 is stated:

"He it is Who sent His Apostle with the gnidanee and the true reiigion, that 

He may make it overcome the reiigions, ai! of them, though the pofytheists 

ma^ be averse."

the same meaning appears in soura Tovbah verse 33 and in soura Anbia 

verse 105: "And certainly we wrote in the book after the reminder that 

(ASFOR) the land, my righteous servants shall inheritit."

The same also appears in sura Anffal verse 39 and snra Baqareh verse 193 

with regard to the fact that the infidels shail be defeated and the religion of 

truth shall conquer the world states:

"And fight with them untii there is no persecution, and religion should be 

only for Allah,"

Promotion of Reflection and Pree Thinking

Islam, invites, individual to reject and reason and does not tolerate the 

acceptance of belief through coercion, and criticises those who without 

sufdcient rejection, blindly preserve the superstitious belief of their 

ancestors, Elam’s desire is the acceptence of religion through rejection.



The Quran has used various u^ea^s to put this point aeross. There are 

about 300 verses inviting individuals to think and insight or inspires the 

prophet to provide reason in order to prove the trnth or reject the vain or 

explains the grace of prophets in reasoning and argnn^entation and 

eriticises bias and unqualified imitation and irrationality of infidels and 

praises those who thoughtfully and through clear proof accepted the true 

words and became faithful followers.

In sura h Hadid verse 25 states:

"Gertainly We sent Our apostles with clear arguments, and sent down with 

them the Book and the balance that men may conduct themselves with 

equity;"

In sura h Abraham verse 4 states:

"And we did not send any apostie but with the language of his peopie, so that 

he might explain to them cieariy; then Allah makes whom he pleases err 

and He guides whom He pieases, and He is the Mighty, the wise."

In sura h Mohammad verse ^4 states:

"Do they not then reflect on the Quran? Hay, on the hearts there are locks." 

Also, in soura (h) Baqarah verse 170

The holy Quran also conveys the story of reasoning o^ered by Abraham in 

nuliitying the peopie’s beiief in their ancestors idoiat:y, worshipping the 

moon, sun or stars, and in the prophet’s surahs and Inam soura h criticises



the infidels for lack of reasoning in the rejection of the faith.

From the point of view of isiam therefore, an individua! must in ahsolute 

liherty use his common sense and contempiate in the worid of creation and 

free himself from fanaticism and superstition, and with reason and 

perception hecome a heiiever in the unique God and the reiigion of unity. 

In the religion of unity therefore, if an individual ahstain from the 

fanaticism, superstition and hiind imitation shall hecome a faithful 

follower.

(sura h Rome, verse 30);

'Then set your face upright for religion in the right state the natnre made by 

Allah in which He has made men; there is no aitering of Aiiah’s creation; 

that is the right religion, but most peopie do not know."

Freedom of Belief and Negation of Coereion 

in Religion

Aithough from the point of fsiam the reiigion of truth and uni^ must 

conquer the world and eve!^ individuai is reponsible for using his inteiiect, 

and believe in the present and eternal worid and avoid poi^dheism and 

infediiity. However it is expressly stated in many Quranic verses that people 

can not hecome true heiiever through coercion. To use coercion for the 

imposition of heiief is neither aiiowed nor practiced, ?romotion of truth.



and clarification of the maxim of unicity and to inform the individual of 

their duty and responsibility is of almost importance. There are various 

Quranic verses on this concept. $ome of which are mentioned below:

Sura h Baqarah verse 256 states:

"There is no compulsion in religion; truly the right way has become cleariy 

distinct from error,"

The interperation of this is that religion can not fundamentally be by force, 

and religious belief can not be forced on peopie. 

sourah Unose verse 99 address the prophet as follows:

"And if your lord had please, surefy all those who are in earth would have 

believed, ail of them; wiil you then force till they become believers?"

Sura h Dahr verse 3 states:

"Surely we have shown him the wa :̂ he may be thani،ful or unthankful." 

Various Quranic verses stipulate that the duty of the prophet, is the 

expiication of the truth, unity and negation of polytheism, and in relation to 

the individuals beiiefs his duty is even greater in respect of warning the 

individuais of the consequence of infidelity, which is aberration and 

punishment in the afterlife. However his mission does not include 

promotion of religious belief and unity through means such as force and 

coercion.

In this regard there are various Quranic verses some which 1ا ^ be ا



mentioned:

Sura h ^omar verse 41 states:

"Surety we have revealed to د?ou the Book with the trnth for the sake of men; 

so whoever foliows the right wa}/, it is for his own sou! and whoever errs, he 

errs onty to its detriment; and you are not a custodian over them." 

^imiiariy sura h 1/nose, verse 108ء

On the other side the mandate of prophète to invite the peopie into the true 

religion is to draw atfention the people by reason and Good statement, so 

the people themesetyes recognize the truth and belive.

In sura h Nahl verse 1^5 stated that:

"€ ااه  to the way of yonr lord with wisdom and goodly exhortation, and have 

disputations with them in the best manner; surely your Lord best knows 

those who go astray from his path, and he knows best those who foilow the 

right way."

When Moses and Haroon were assigned to snbmit the religion of truth to 

the Pharaoh, God prounaeed as foiiows:

"Go both to Firon, sureiy he has become inordinate; Then speak to him a 

gentie word hapiy he may mind or fear."

(sura h Taha verses 43 and 44)

The approach of the prophets and those active in the promotion of the 

reiigion of truth invariabiy stated their views with reason and rationaiity



and never have thê  ̂ tried to impose their views or negate the individuais 

views through eoereion. On the contrary, it were the contenders who were 

not ready to [isten to reason, or would make ^ n  of the words of wisdom or 

would try to nulliiy them by imposition of force or tortured and tormented 

those who accepted the rehgion of truth. The hoiy Quran in this regard 

states when the poI)dheists found themselves disahied by the Abraham’s 

pieadings about their idolatry, threatend to put him to death in the burning 

fire, ^ e n  Pharaoh who found himself helpless by the iogical words of 

Moses and when the sorce^ was no ionger elective and the sorcerers 

themselves were converted threatened to torture and to cnt their iimbs. 

Smiliraly when the prophet read the Quran and invited the peopie to unici^ 

the opponents knowing that if people understood correctly would convert 

prevent them from iistening:

"And those who disheiieve say: Do not listen to this Quran and make noise 

therein, perhaps you ma^ overcome."

($ura h Fossellat verse 26)

In any event pressure and harm and imposition of heiief were practiced by 

opponents on the prophets and harhingers, particuiari^ on the prophet of 

Islam and his foilowers. They were tortured for their belief and its 

promotion, and were invariably advised to be patience and disciose their 

belief in a reasoned and proved fashion. However there has never been any



mention of foree or eoereion on individual for their conversion, indeed the  ئ٢

were given the freedom of choice.

The Battles of Islam and Its Relationship with the 

T^eedom of Belief

Having regard to the above stated, we turn to consider the question of 

battles and struggles of the Moslems with the infidels, and their reiation 

with the freedom of belief and imposition of the reiigious beiief. In order to 

see whether Islam through its battles, wholfy wars ممس  intended 

to impose a certion religious befief on people?

If we review the routes of the promotion of Islam and follow the route of the 

descend of the Quranic verses, the period of its invitation and estabiishment 

may be divided into 3 periods:

Period one: Beginning of Ihe Appearanee of Islam 

and the 5nmmoning of the People to Unity

during this period the prophet of Islam, began his invitation to monotheism 

and gradualfy gained some followers, during this period which lasted 

thirteen years the prophet and the faithful lacl،ed the power to fight their 

opponents, and were invariably subject to di^rent l،inds of torments by the 

infidels. Ouring this period the method of Islam for invitation of the people



was to draw their attention to God and rejection ahout the world ofereation 

and to awaken their conscience (from the view point of Isiam if these factors 

are present, individnals would avoid potytheism and convert into nnity). 

Through making comparisons and teiiing stories about the nations of the 

past the peopie were warned about of polytheism, which results in the divine 

punishment in the afterlife. The major part of the Quranic verses in this 

regard descended in Mecca.

During this period the prophet and his fodowers showed a great deal of 

stamina and vigor and sneered in the hand of the crnei and egoistic peopie 

and enemies of unity and those who stood in the way of rejection and 

freedom of choice.

Second Period: Development of the fnvitntion nnd 

the Pe^innin^ of the Prophet’8 Battles

This period begins foilowing the Hejira by the prophet to medina. During 

this period the question of war and battles were

During the

same period, the major theme of the Quranic verses were to awaken the 

individuals to their responsibility to themseives and the acceptance of the 

religion of truth and to find saivation. The verses descended during this 

period once again are concerned with the rejection of the individuals in the



Quranic verses and the ^ct that the prophet is responsible to communicate 

the message (not to impose the reiigion) and the individuais must choose 

their faith through knowledge and insight. For instance, certain verses 

descended in Midina in this regard ma ;he illustrated, such as و٢

"And obey Allah and obe^ the apostle, but if ^ou turn bacl؛, then upon our 

apostie devoives only the ciear deiive^ (of message)"

(Sura h Taghabon, Madani verse 12),

"Say: Obey adah and obe^ the Apostle; hut if you turn hack, then on him 

rests that which is imposed on him and on ^ou rests that which is imposed 

on ^ou; and if you ohe^ him, you are on the right way; and nothing rests on 

the Apostle but ciear deiivering (of the message)."

(Sura h Noor, Madani verse ة ^ ,

But, what is said ahout the battles and bloodshed are substantially 

contained in the sure h Alieomran and Anfal and Baghara and Nessa. They 

are in the form of vindication against the crnies and those who stood in the 

way of the promotion of unity and indeed those who tormented the Moslems 

and the faithfui. As during this period the Mosiems had increased in 

nnmbers and had found a force within themselves, they were no longer 

obliged to remain silent in the face of oppression and su^cation caused by 

the infidels, hut were enable to defend themselves and fight against those 

who seeked to trample on their legitimate rights and freedom and remove



the obstacles created on the pron^otlon of their rightful aim and the religion 

of nni^.

In any event the debate is about the struggle against those who fight against 

the Mosiems and exert p ressée  to prevent the religion of the divine from 

development.

For that, the following verses ma^ be referred to:

"And fight in the way of Allah with those who fight with you, and do not 

exceed the limits, surely Allah does not love those who exceed the limits." 

(Sura h Baqareh verse 190),

"And what reason have you that you should not fight in the wa^ of Allah and 

of the weal؛ among the men and the women and the children..."

(Sura h Nesa verse 75),

(Sura h Haj, fyladani verses 38, 39, 40):

"Surely Ailag will defend those who believe; surefy Allah does not love any 

one who is unfaithfu{, ungratefui."

"Fermission (to fight) is given to those upon whom war is made because 

they are oppressed, and most surefy Allah is well able to assist them;" 

"Those who have been expeiled from their homes without a just cause except 

that they say: Gur Lord is Allah."

It is therefore ciear that the Mosiem’s wars during this period were in selt 

defence and thier own very existence and to protect their own religious



befîef against the invasion of enemies who practiced oppression and exerted 

pressure, not to impose religious beiief by eoereion and war. As already 

mentioned the verse 256 of Baqarafi:

'There is no eompuision in reiigion; truly the right way has become cieariy 

distinct from error,"

Wich deseended in abont the same era, i.e. the 4th year of Hejira whilst they 

had the power of to exercise coercion negated eoercion in religion.

Third Period: The Spread of Islam and
Ts^hili^alion of the Power of Islamie State

during this period which begins from the 6th year of Hijra, Islam was 

powerfni enough to estabiish a state and to set np a new system, 

particuiariy after mecca was conquered in the 8th year of Hejira, and its 

iight travelled beyond the frontiers of its birth piace. Ouring this period 

Isiam was abie to resist its opponents, who, intended to stand in the way of 

its development and severely reacted against the traitors, and in the 9th 

year of Hejra strongly worded verses of the sura Tobeh about the 

polytheists and the traitors, were decended inviting the Mosiems to deciare 

war against them.

However, non of the Quranic verses may be interpreted to the effect that, 

Islam intends to convert peopie by coercion or non acceptance of Isiam per



se, may result in war against them. Instead it tehs the prophet that: "If one 

of the infidels see k  refuge of you, give him shelter, so that he hears the 

words of God however, dose not state that he must he detained till the time 

he has accepted the religion of truth.

"And if one of the idolaters seek protection from you, grant him protection 

till he hears the word of Allah, then ma^e him attain his place of safe^; this 

is hecause they are a people who do not know."

(Sura h Tovbah, verse 6).

The cause of the instigation of war ، ء م1|م سم ■ ! against the infidels were 

hreach of promise, aggression, sarcasm and initiation of war by them 

against the Mosiems:

"And if the^ hreak their oaths after their agreement and (openly) reviie ^our 

reiigion, then fight the leaders of unbelief surely their oaths are nothing so 

that they ma^ desist."

"What! will you not fight a people who hroke their oaths and aimed at the 

expulsion of the Apostie, and the^ attacked ^ou first; do you fear them? But 

AI!ah is most deserving that you shouid fear Him, if you are hehevers." 

(Sura h Tovhah, verses 12 and 13).

Clearly when Islam is established as a ruling system, its rules must govern 

the socie^ and, the individuals social hehaviour must correspond with the 

Isiamic rules. In the event of a seditious intention to bring contempt and



disafTection by the oppoinent against Islam, it ١١^١١ result in the deeiaration 

of war against the conspirators.

However, Isiam, as the ruling system is not in search of finding the 

individuais’ personai beiief or thier inquisition and their punishment for 

non accepatence of Islam. Verses 8 and و of the sura h Momtahana prove 

the said point:

"Allah does not forbid you respecting those who have not made war against 

you on account of (your) reügion, and have not driven you forth from ^our 

homes, that you show them kindness and deal with them justly; surely Allah 

loves the doers of justice."

"Allah only forbids you respectiog those who made war upion you on account 

of (^our) religion, and drove you forth from your homes and backed up 

(others) in yonr expulsion, that you make friends with them, and whoever 

makes friends with them, these are the unjust."

Imam Ali as one of his primary advice to Malik Ashtar, who was about to 

become the ruler of Fg^pt stated that peoples’ rights whether Mosiem or not 

must not be violated.

Indeed, the trnth is that the Islamic regimes in principle did not resort to 

impose religion b  ̂ coercion, nor subjected the individuai to torment for 

their beiief. Furthermore, history shows that the Islamic regimes, even 

when ruled by despotic and egoistic rulers never impose severe punishment.



such as those applied against the opponents of the Christian religion in the 

inqnistion conrts of the n^iddie ages, and whenever the Islamic rnler were 

smore pious and informed the rights of non-Moslems were better observed.

Conclusion

Isiam, regards people as responsible to use evety endeavonr to find the 

proper beiief and the truth in order to reach the eternal happiness. The 

creation of human being is not vain and life is not restricted to the present 

materialistic world. Human being possess the power of inteliect, they 

therefore, must freeiy tai؛e advantage of it. They must reject on creation 

and the divine verses, consider the beliefs and doetrines and only then with 

the use of logic, reason and proof accept a beiidf.

Islam regards the religion of unity and acceptance of the creation and 

resurrection as the trne beiief and guides the individual in that direction, 

and beiieves that if individuals tai،e advantage of their powers of inteiiect 

would convert to the religion of unity.

Individualiy, every human being is regarded by God as responsibie to t^  

and accept the reiigion of unity and avoid poiytheisc. Isiam therefore can 

not accept the indi^rent and unattentiveness in that respect, however, no 

coercion is used to after one’s beiief.

The major search of the prophet and the holy Quran is the expiication of the



truth and the people’s guidance towards the conversion to the reiigion of 

truth and to restrain them froc delation. Its aim therefore is not to impose 

the belief, as stated in the holy ^uran:'There is no coersion in religion" 

Generally, if Quranic verses, are considered wherever a worldly penalty 

applicable by the ^{amic government is provided, it merely hecomes active 

against those whose action, hehaviour, and endeavour, are in defiance of the 

Islamic regime, and their seditious intention causes pnhiic disorder, and 

regarded as a crime or a wrong against the state. Although polytheistic 

heliefs, and hehefs contrary to Isiam are strongly condeemed, however, the 

pena!^ in this respect is provided by the Quran for the hereafter.

Freedom of Speech

From what has airead^ been said the question of freedom speech is to some 

extent ciear, because as mentioned an individual is free in his choice of 

belief It follows that an individual is free to proclaim his belief and 

according to John Stewart Mill: "it is impossible to separate the freedom of 

belief from the two other inherent freedom of speech and press". From the 

point of view of Islam human beings are free to proclaim their opininon and 

to hoid contention and dehate ahout them. The holy Quran praises the 

faithfui foilowers for hearing a!l and choosing the hest:

'Those who listen to the word, then follow the best of it; those are they whom



Allah has guided, and those it is who are the men of understanding."

(Sura h ^omar, verses 17 and 18).

It is eiear therefore to achieve this goal, freedom of opinion and capacity to 

listen to other people’s reason, opinion and arguments are essential. Of 

course, we can not overlook the fact that promotion of pol^heism which is 

contra^ to uni^ may not be free in an Islamic society, as it is unreasonable 

to expect a religion, which fights against poiytheism and intends to uproot 

infidefity and believes that the religion of uni^ is in conformity with the 

natnre of human beings and expect to conquer the world to remain silent. 

It must be noted, that within a Islamic regime, religion, is not regarded 

merefy as a personal affair, and an internal relationship with God and ones 

creator (aithough Isiam is not indifferent about people’s private and 

internal state). But religion is an aggregation of thoughts, beliefs and 

principles which forms the good order in the society and is a combination of 

persona! affair and social norms. Defiance of the foundation of reiigion and 

promotion of principies and beliefs against it, harms the structure of the 

socie^ and the ruling government and finally, results in harm to others and 

is con trat to the interest of the public. It may therefore be free, so iong as 

it does not harm this interest.

In relation to social issues also, Islam has a great deal of respect for 

freedom of speech, ^rom the view point of Islam individuals are allowed to



express their opinion and objection in respect of the soeial issnes, and the 

management of the state, so long as it dose not harm the public. The 

principle of the enjoinment of the good and prohibition of evil ensures the 

freedom of speech for the sake of the prevention of evii, and to meet of the 

pubiic interest. It is even regaded as a duty.

" ^ d  from among you there shouid be a praty who invite to good and enjoin 

what is right and forbid the wrong, and these it is that shal! be successfni." 

(Sura h M-e-Qmran, verse 104).

The prophet and the first four caliphs’ styie also was to respecte the 

peopie’s opinion and to hear their views and to grant them the freedom of 

speech. Even Imam Ali as a ruler and caliph invited the people to express 

their views, and must not imagine that their views are unpieasent and hard 

on him and furthermore, states that "as a human being I am also liabie to 

make mistake, and mistake find its way into my a^airs, unless God protects 

me from them". The first caliph also in his first sermon stated "my peopie I 

have become your ruler, whilst I am not better than yourseives, and if I 

carry out my duties weii duties well assist me, if not, guide me towards the 

truth..........so long as I obey God and the prophet remain as my foilowers,

othe^vise you are not obiiged to obey me".

I/nfortunateiy, in the past despotic and egoistic ruiers, have repressed the 

principies and teachings of Islam and overlooked the legitimate freedom of



the people. However from the beginning of the establishment of Islamic 

government, till now, whenever one or more people who were familiar and 

committed to the principies of the Isiamic government rnled the peopie, that 

period was a period for the fiorishment for the peoples’ freedom and 

freedom of speech and the individual’s opinion in respect of the social and 

government; issnes were better observed.

The hest example of snch government, was the ة  year rule of Imam Ali, 

during which time freedom of speech and other !egitimate freedoms were 

observed in the best possible manner and Imam Ali’s approach towards the 

most prejudiced and unreasonable opponents of his government according 

to the facts of histo،y is the hest proof of this ciaim.



Enriching  the Universality ofH um an  Rights: Islam ic ?erspectives ©n 
the Universal Reclaration  ofH um an  Rights

The Right to Development: social and cultural rights and duties to the Community
H a , n a n t i '

The Quran is  e xp licit in  stating that hum an conduct and aspirations have reievance as acts o f faith 

w ithin the w ider human, social and cultural context. It is  in  this sense that the idea that Islam  is  an 

encom passing re lig io n  is  best understood:

It is not righteousness that you turn your faces to the East and to the West. The righteous ٠٢،; 
those who believe in Allah, the Last Day, the Angels, the Book, the prophets and who give from  
what they have, to: relatives, orphans, those in need, the ones awayfrom home, those who ask, 

and in order tofree the enslaved. They observe prayer and give in charity and support and keep 
their word when they make a commitment, perseveringpatiently whenfaced with difficulty, 

adversity and hardship. Such are thefirmly committed and the truly aware (Q 2:177).

W h ile  the Q uran sees hum anicind as having constituted o rig in a ily  a S ing le  Com m unity -  Ummah 

Wahidah (Q  2 :2 13 )  and a li hum an heings as creations from  a S ing le  Source -  Nafsin Wahidah (Q  

4 :1) , it recognises and validates the historical d iversity that m arl؛s society.

0  humankind! We have createdyou out ofmale andfemale and constituted you into different 
groups and societies, so thatyou may come to know each other -  the noblest ofyou in the sight

ofAllah, ̂ ٢  ̂ the aware (Q 49:13).

٠̂ ٢ each community we have granted a Law and a Code ofConduct. IfAllah wished, He could 
have made you One Community, but He wishes rather to challenge you through that which has 

been given to you. So vie with each other to excel in goodness and virtue (Q 5:51)

It is  against this essentia! hacl؛ground o f a p iu ra listic  w orld in  w hich people are urged to seek



com m on m om ! ground, that Q uranic perspectives on so cial and cuhural rights a^d duties to the 

com m unity are best understood. Such perspectives are rooted in  certain foundationa! guidelines and 

ethical assum ptions that one ftnds expressed repeatedly in  the Quran, ؟ "hey are:

1. There is  no dichotom y between spiritual and m a ^ ria l endeavours in  hum an life , i.e . acts 

sanctioned as part o f faith, din, are also linked to the d a ily  conditions o f life  in  the w orld, dunya, so 

that M uslim s m ay achieve an eq uilib riu m  between the two.

2. The Quran lays central em phasis on the M uslim  com m unity’s role as a m odel exem plltying 

to a ll hum anity, ideals that reflect balance and equilibrium :

Hence, We have made you a community ofequilibrium and balance ( “ummatan wastan'), 
so that you might witness to humanity, as the Messenger (i.e. the Prophet Muhammad) witnesses

to you (Q 2:143)

3. The concept o f a custodial trusteeship, expressed in  the Q uran through the notion o f the 

in d iv id u a l’s role as khalifah -  stewardship (Q 2:3d ) and h^nce accountability for the w ay in  w hieh 

such a role is  undertaken for the betterment o f society, and for future generations.

In d iv id u als, com m unities and indeed the state, act as the instrum ents by w hich these ideals are 

translated i^ o  practice. In  order to accom plish these goals, G od has endowed hum anity w ith the 

capacity o f knowledge and the gift o f the i^ e lle c t to ac^o w led ge and respond to revelation, and by 

the exercise o f reason ensure that ^ e  m oral v isio n  o f the Quran can be ftrlftlled in  personal and



com m unity life . The Prophet M uham m ad’s own life  exem piiftes such a commitment: “Increase me 

in  knowledge” (Q 2 0 :114 ) was one o f the prayers enjoined to him  by the Quran. Indeed, the earliest 

revelations to the Prophet evoke powerful sym bols o f learning and o f knowledge: “Read! Y o u r Lord 

is ء1  ل o إ f generosity, instructing by the pen, educating humaمح ty about that w hich the^ did not know ”

Hum an beings have a special place w ithin creation (Q 95:4). In  the Q uranic account o f the story o f 

creation, Adam  is  distinguished and even elevated horn other creations, such as angels. Shaped form 

m aher, enlivened divine spirit and endowed w ith the capacity to name things (Q 2 :3 1) , A dam  is 

a layered and m ulti-d im ensional being in  whom m aterial, sp iritual, intellectual and cultural 

orientations are anchored. God created hum anity from  one soul, then from  it m ale and fem ale (Q 

39:6), lik e  a ll creation, in  b inary fashion. Hum an destiny thus presents an opportunity to create 

conditions that enable life  to be live d  according to an ethical and m oral purpose in  response to the 

d ivine gifts, so that the fu lfillin g  o f responsibilities for the salvation o f the se lf also obligates one to 

strive to better the conditions o f the society in  w hich one is  liv in g .

One expression o f the Q uran’s em phasis on so cia l re sp o n ib ility  is  the ethic o f g iv in g  and sharing 

wealth and resources. W hile the term g iv ing  m ay suggest a somewhat sim plifted and more focused 

act o f ch arily  directed to the poor and needy, the Quran articulates a very textured and m ultivalent 

concept o f g iv ing. In clusive o f the notion o f charitable acts, such a concept extends the sig^ftcance 

to encompass the ideals o f com passion, so cia l ju stice , sharing, and strengthening. 3uch an ethic 

aim s to be so cia lly  corrective and beneftcial and to reflect the m oral and sp iritual value attached to



the qualitative uses that are attached to weahh, property, resources a!^d v o lu ^ a ry  effort in  personal 

as w ell as eonm^unity eo^exts.

W h ile  recognising that ind iv id uals were d l^ o re ^ ly  endowed w ith ab ilities, resources, and property, 

the Quran e^aphasised the ideal o f so cial so lid arity, and e^o ined  ju stice  and generosity (Q  16:90). 

In  particular, w hile c o n d e ^ in g  the hoarders o f w ealth (Q  3 :18 0 ), it upheld as tru ly virtuous those 

who spent h-onr their resources to assist others (Q 5 7 :18 ).

The sp e c ify  notions o f setting aside a portion for others or o f reco g^sin g  the necessity and value 

o f g iv ing  is  articulated in  the Q ura^ through a nun^ber o f terms that are often used i^erch ang eab ly 

or whose m eanings are integrated. The most sig^fteant o f these term.؟ axcfiadaqa, and zakàt.

In  elaborating the uses to w hich such contributions m ay be put, Q 9:6© speciftes the types o f 

recip ient who ought to beneftt from  it: those affticted by poverty; those in  need and incapable o f 

assisting them selves; those who act, sometimes in  a v o lu ^ a ry  capacity, as co llectio n stewards and 

custodians to e n u re  the collection and appropriate uses for w hich the dues arc intended; those whose 

hearts are favourably inclined  and such others who fa ll into circum stances from  w hich they m ight 

be redeemed, such as the enslaved or captives in  badle, those in  debt, in  travel or transit and ftn ally  

those active in  prom oting the d ivin e  purpose (JÎ sabil li //ءممح).

W h ile  a ll these categories came to be more form ally defmed by subsequent M u slim  schools o f 

thought and these uses oîfiadaqa  were assim ilated into the definition and elaboration o f ̂ ٠؛̂  to 

reftect a m ore obligatory characterisation o f g iv in g , it is  clear from  the verse (Q  5 8 :12 ) that the



Q uran envisaged a broadly encom passing ftam ework for those who m ight benefit from  the more 

form alised practice that was evolving in  the early M uslim  com m unity and for the fisca l support o f 

the com m unity's need^ and poor. M oreover, w ith the grovhh o f the Umma and its transition to a 

m ore in titu tio n a lise d  setting in  M edina, such a commitment served as a resource to benefit and 

assist the muhàjirûn who had migrated fi-om M eeca w ith the Prophet, to encourage others to jo in  the 

M u slim  com m unity, and to support the M uslim s in  the ensuing co nfiict against M ecca. Q  2:27 3  

suggests that these broader uses were to assist the poor, but also others who during this period o f 

transition did not v is ib ly  refiect their condition o f need, but nonetheless required assistance to 

enhance their iivehhood, or to be directed towards new occupations and econom ic opportunities. 

W h ile  one aspect o f m oral responsibility in  the Quran was clearly projected towards charitable acts 

for the poor and the needy, the concept also encompassed the w ider goal o f applying the donations 

to im prove the general condition and economic w ell-being o f other recipients and constituencies in  

the grow ing Umma. The fact that in  due course the Prophet organised collection and distribution 

suggests th^t the social v isio n  was aimed at the broader pu!^ose o f supporting a ll e lem e^s in  so cie ^  

through institutional action, and enabling the development o f the com m unity in  an in clu siv e  wa^. 

Qne element o f this expression was to enable the less fortunate to become se lf-su ffic i^ n  a^d to attain 

d ignity.

The w ord zakâ suggests the idea o f growth to emphasise that the g iv in g  o f one's resources is  

sim ultaneously an act that is  cleansing o f oneself and one’s property and through sharing, a grow ing 

o f the capacity o f others. M ore s p e c if i^ lly , this kind o f g iv ing  is considered analogous in  the Quran 

to a fertile  garden, whose y ie ld  is  increased by abundant rain  (Q 2:26 5 ). it  is  this m ultiple



connotation Mat i$ reflected in  subsequent inte!^retations and institutionalisation o fthe p rincip le  in  

M u slim  thought and practice.

The Quran also fosters an awareness that acts o f com passion and support need not alwa^^s involve 

a m aterial offering. It m ay he a !rind aet or word o f comfort (Q  2:26 3). A s in  the case o f assistance 

to those who had m igrated dm ing the Hijra, support could tal؛e the form  o f good w ill, shelter and 

enhancement o f capacity to undertake new ways o f earning a liv in g . The m oral agency o f such acts 

are also refleeted in  a m anner o f g iv in g  so that neither the value ofthe act nor the one receiving it 

is  dim inished hy im posing it or m aking it serve selfish  and personal ends.

It is  apparent that by the tim e o fthe ?rophet's death in  632 a fram ew ork o f practices that governed 

the collection and distribution o f t h e a n d  zakat contrihutions had developed. Though m uch 

ofthe form alised, ju ristic  pahern for the institutionalisation o f this fram ew ork occurred later, some 

direction had emerged from  the experience ofthe early com m unity as w ell as the period o fthe first 

four Calip h s. The record o f this period suggests that they had overseen and directed the assessment, 

collection and distrlhutions ofthe dues, appointed collectors and entrusted them and other follow ers 

to safeguard and apportion them for the intended recipients. It is  significant that the ideals attached 

to g iv in g  and its underlying values were not le fi sim p ly at the level o f voluntary action, hut that 

already in  the ?rophet's tim e, there were ahempts to strucMre patterns wherehy such practices could 

evolve institutional form s.

Systém atisation and form alisation did not preclude acts o f voluntary alm sgiving outside o f what was 

deemed obligatory. Am ong the institutions that developed out o f ?rophetic precedent were those 

Mat expressed the Q uranic value o f g ifiin g  to God a beautiful loan (Q  2:24 5 ). A  narrative recounts



how the Prophet w ished to purchase land from  a group for the b uild ing o fa  mosque. Rather than 

agreeing to sell the land, they gave it to the Prophet for the “sake o f G o d .” Such acts o f g iv in g , 

w hich converted resources o f the land, etc., i^ o  apeqietual trust for charitable uses, became a very 

im p o rta i part o f M u slim  practice and were used to endow mosques, m adrasas, hospitals, water 

fountains and other conveniences that were beneficial for the public. Hotable M uslim s, descendants 

o f the Prophet, and m any women played noteworthy roles in  generating such philanthropic w orks. 

Such acts and their benefits were not restricted to M uslim s. There are narratives o f the Prophet's life  

illu stratin g  certain Q uranic verses that indicate that no n-M uslim s could also be beneficiaries o f 

charitable acts and gifts and were also encouraged to give alm s and establish charitable w or^s to 

beneftt the com m unities o f w hieh they were a part.

The ideal o f the value o f hum an life , its nurture and social development, is  also at the heart o f 

Q uranic teaching. T h is is illustrated in  the abolition o f the practice o f female infanticide. One w ould 

hav^ thought this to be a r؛ire practice in  seventh century A rabia, but there is  reference to it in  several 

places in  the Quran. H isto rical sources suggest that It was sufficiently com m on and was in  some 

instances related to the threat o f food deprivation. One o f the verses speciftcally forbidding the 

practice states:

'© ٠ «٠ /  killyour children because you are afraid o f  poverty and hunger, 
We shall provide for them andforyou. " (Q 17:31)

The notions o f security o f life  and its development through security o f food were highlighted as an 

im portant m oral com m itm e^. There are sim ila r exam ples o f affirm ing the so cial rights o f those



most subject to abuse and Injustice, orphans, widows and divorced women. In particular. It Is clear 

that the Q uran’s m oral and prescriptive language aim s at protecting and enhancing the w ell-being 

and self-w orth o f the w e a k st members o f socleW , by affording them a share in  the com m unity’s 

resources through in d iv id u a l and collective efforts.

The abolition o f the practice o f fem ale infanticide, and the notion o f entitlem ent to secure life  

and development represe^s is ia m ’s com m itm e^ to replace the non-form alised custom  o f 

p re -Islam ic A rab tradition w ith its apparent disregard for m arginal groups such as orphans, 

women, and the poor w ith a form alised language o f obligations and entitlem e^s grounded in  a 

larger view  o f so cial contracts between hum an beings. A lso , during its form ative state, the 

M u slim  constituted a m inority w ith in  the region and w ith in  an oral culture where rights and 

obligations were not depended on a defined code sp e c i^ in g  conduct based on a covenant or 

co ^ract. Rather it was based on a custom ary fram ework o f practices dependent larg ely on the 

w ill and generosity o f those who were its custodians and had the power to m aintain or disregard 

hs provisions. In  the form ative M uslim  Com m unity, the Quran m arks the first step in  creating a 

m oral environm ent and an institutional fabric to advocate a fram ew ork for the com m on good that 

went beyond tribal and ethnic boundaries, validating obligations to groups lik e  the hungry and 

Im posing obligations on M uslim s to take appropriate corrective measures. In  particular, the sh ifi 

in  early M u slim  society from  its M eccan setting to its M edinan one m arks a rad ical change in  

so cial empowerment. The ?rophet and m any o f h is follow ers m igrated to M edina, established a 

com m unity, and had, for the first tim e, the power to b u ild  institutions to support their m oral 

v isio n . From  a com parative perspective, the process o f the institutionalisation o f ethics and



com m unity development occurred In a mom tangible m anner h isto rica lly  in  Islam 's fu n d in g  

period than has heen the case in  the experience o f other re lig io us com m unities, hased on different

h isto rical conditions.

The language o fth e Quran thus addresses issues that m ight he perceived as heing d istin ctly 

p o litica l, so cia l, econom ic, ethical or relig io us sim ultaneously. T h is  sim ultaneity is  part o fthe 

total vocabulary afforded by the Quran, w hich, lil؛e sim ila r founding texts, did not separate the 

questions o f in d iv id u al rights, so cial obligations and m oral values from  its re lig io u s v isio n . The 

new boundary w ith in  w hich such an integrated v isio n  w ould operate for M uslim s was in  a m oral 

com m unity in  w hich the Is la m ic  ethical dispensation w ould fm d form . The ummah and its 

leaders were the custodians o f these values and the com m unity was also the context in  w hich 

these values could he implem ented, enforced and institutionalised, ^he emergence oîfiqh, the 

science of]urisprudenee, as a w ay o f c o d i^ in g ,]u ris tic a lly , the obligations and entitlem ents 

referred back to this grounding v isio n  as legal developments also tried to take into account the 

enlargement ofthe M uslim  ummah in  suhsequent centuries. A s a result, wherever Islam  spread 

and M u slim  authority was estahlished, these princip les and prescriptions relating to so cial rights 

formed part o fthe legal ohligations ofthe state and o f M u slim  authority to oversee the needs o f

society.

Cultural R ights

A s in  the case o f so cial rights, Q uranic perspectives on the eultural dim ension relates to the issues 

o f im proving and enhancing quality o f life , the environm ent and the total natural and h u ilt heritage



and traditions o f people. Just as A lla h  has a universal aspect:

“(٠  Him belongs the East and the West: whereveryou turn, there is Hisface.

He is all-present, all-knowing (Q 2:115),

so H is  providence extends to a ll o f creation. The universe as a whole is  a sign (ayah) o f the creative 

power and beneficence o f God that extends to e veiy creature:

Your Lord inspired the bee, saying: Makeyour hives in the hills and trees ,,, there comesfrom 
the bees a delicately coloured drink, with thepower to heal. This is a signfor those who reflect

(Q 16: 68-69)

The living animals on earth and creatures thatfly with wings, are but communities like you

T h e ir rights to co-exist w ith hum anity are therefore a cru cial eomponent o f universahty. ^ h is  

p rincip le  o f u n iversality extends to com m u^cation, and revelation through hum an history:

to everypeople have we sent a messenger (Q 16:36)

A ll ofthese messengers came from  the same. One God, w ith the m ission o f m ediating between God 

and their peoples in  their own languages and in  the context o f their own cultures. One im p licatio n  

o f this com prehensive and universal notion o f d ivine revelation is  that the great prophetic voices and 

faith co m m u^ties are linked  co llective ly as representing the diverse threads o f hum an h isto iy.



Com m unities that sustain and m irror this diversity are to be protected, in  the Quran the^ are referred 

to as the “?eo p ie  o f the B o o k” but also the Ahl al Dhimma, those afforded proteetio^ o f their faith 

and heritage o f practice and relig io us spaces. The Quran urges a positive approach to human 

diversity and cultural p luralism , endorsing its value in  providing a sense o f identity to members o f 

different societies and cultures:

And among his signs is the creation ofthe heavens and the earth and the diversity in your
language and colour (Q 30:22)

The role o f stewardship entrusted to hum an beings also necessitates an ethical stance towards the 

development o f natural resources and the publie space inhabited hum an beings:

We have made you heirs in the land after them, ؛٠  see how you will behave (Q 10:14)

and

Indeed all things have we created in proportion and balance (Q 54:49).

A nd yet the glories and fruits o f creation are also a gift and a resource:

■ ؟٠^٠ • Who hasforbidden the beautiful (gifts) ofGod? (Q 7:32)

One’s environment thus affords an opportunity through the enhancement o f liv in g  spaces to improve 

the quality o f life , to foster com m unity values and to use hum an creativity to sustain the beauty as 

w ell as the v ita lity  o fthe natural and b u ilt environm ent.



T h is  legacy, how ever, is  meant to he sustained for future generations and neither exploited nor 

treated w ith careless disdain:

Swell not with pride  «٠ ٢ walk insolently through the earth, for God loves not the arrogant
(Q31:18)

The elements o f G o d ’s creation that enhance the quality o f hum an life  are to he respected, cared 

for and shaded:

It is He who produces gardens, with trellises and without, dates and cultivation ofa ll kinds, 
olives and pomegranates, similar andyet different in variety. Eat oftheirfruit in ̂ ،?^ ٠« but 
render the correct proportion that is duefrom them, when the harvest is gathered. Waste « ٠ /  

through excess, for God does « ٠ / love the wasteful. (Q 6:141)

The sens^ o f appropriate use o f land is  also extended to livestoel؛ but rather th an ju st being a food 

source, the Q uran also refers to them as a

source ofpride and beauty (Q 16:6), 

extending the coim ection ^nd relationships w ith other creatures to a eultural level.

T h is  h rie f review  o f Q uranic teaching on so cial and cultural rights and duties to the com m unity, 

h ig h lig h ts universal Isla m ic p rincip les that are v ita l to the so cial and cultural underpinnings o f 

peacehrl, tolerant and caring societies. A t a tim e o f sign ificant global change, econom ic and so cial 

uncertainty and c iv il and international confiict, they are a rem inder that respect for d iversity  and 

p lu ra lism , an engaged so cial conscience, the nurturing and awareness o fthe natural and inherited



environment and a spirit o f com passion, are ideais that transcend io ca i boundaries in  the pursuit o f 

the com m on good for peopie o f a ii faiths and backgrounds.



Norani othman

Introduction

Human rights today are defined in a normative framework of democracy and 

freedom. It is in this context that human rights are made in reference to the whole of 

humanity regardless of ethnicity, religion, social status, etc. The periinent questions 

we confront when we reflect upon the issue of islam and its compatihility with the 

Universal Human Rights Declaration (UDHR), which almost all of the nations of the 

world are supposed to uphold, are: (a) Can shari’a meet the demand for human 

rights? (b) Can it become a legal framework in which one can understand and 

conceptualise the universality of human rights. These are questions which ultimately 

hinge upon the problem of interpretation of the Qur’an and Sunna or more 

specifically that of a hermeneutics of the foundational texts of Islam.

At first glance these guestlons seems controversial. While there are few who 

seek to deny categorically that there oan be any such thing as human rights in Islam, 

many thoughtful and also highly influential Individuals, including religious and political 

leaders from the now more asseriive nations of the non-Western world, do question 

and even challenge the universality of Western notions of human rights.

How do we then engage ourselves as culturally-diverse human beings to 

discuss human rights and seek that human capacity for mutual empathy and 

understanding? How do we ultimately de^!ne a notion of human rights in its 

“universal dimension” in a world of rich human diversity, difference and oultural 

specificities? It Is indeed a challenging task, one which none of us can any longer 

avoid or postpone as we enter into the new millennium of our human and 

civi!izational existence. This chaiienge is all the more periinent when we consider 

how processes of globalization over the last two-and-a-half decades have 

increasingly brought many diverse nation-states and communities into a single



‘global’ context.

It is not difficult to recognize tbe argument t^at Western notions of bu^an 

rigbts may be culturaily and civilizationally contingent, not universal. But oonceding 

tbat point still leaves tbe non-Western (padicularly Muslim) rigbts-activists faced witb 

tbe guestion wbetber, bistorically, it bas been tbe Western tradition alone wbicb bas 

formed an explicit concern witb buman rights, with the rights of people as individuals, 

as citizens within a political community, and as members ofthe important social 

groupings of which civi! and politica! society is constituted. Does Western discourse 

alone, even if it is of oompromised universality, have the capacity to generate such a 

concern with or a conception of human rights?

Or can a concern for, an affirmation, adiculation and defence of human rights 

be effectively and autonomously generated from within other, non-Western cultural 

traditions, philosophical idioms, religious and civilizational frameworks? Perhaps 

such alternative formulations of ideas of generic human rights have already 

appeared and been historically elaborated in other (non-Western) culture] forms, 

grounded in different moral and ideological systems. But even if hithedo they have 

not-or the potentials for their elaboration have been only padially or fiftully 

recognized and imperfectly developed—are such intellectual resources made 

available in other, non-Western contexts and traditions?

The central ooncern of this paper is to consider these guestions through the 

exploration of one impodant and revealing case study of a great religious tradition; 

that of Islam, the religion with which I am personally most familiar. I have argued 

elsewhere that what is done in the name of Islam is often not !slam itself, cedainly 

not normative Islam at the level of central ideas and animating principles. The 

present discussion again takes up the case of Islam with an explicit objective to 

explore potentials and realities o f-a s well as the entrenched resistance to-the 

generation and elaboration of an effective non-Western discourse ofhuman rights. 

This enterprise is one that, while it may be as culturally contingent or conditioned in 

its own way as its Western counterpad, nevedheless has the capaoity to yield a



ك© ٦̂©©^ of u©iversal ©©ا © rights; the very idea that i© vi^©e ot their i©tri©sio or 

geoeric h©©ta©ity tra©sce©di©g ail Meir co©t!©ge©t cultural aod historically 

co©ditio©ed differe©ces, people share ce ^ i©  esse©tial e©titie©^e©ts. Whether 

e^hodied withi© the formal poiitical coostitutioos of huma© commu©ities or see© as 

i©heri©g, hy diviae creatioa, withi© humaa oatology (e.g. the coacept offitrah  i© the 

Gur’aa), the idea of huma© rights is too iosisteat to have heea the ioteliectuai 

discovery of oaly oae ofthe maay historio commuoities or civiiizatioos of humaokiod.

I© their attempt to fiod a© aiteraative to the derivatively Wester© political 

framework ofthe moder© aatioa-state aad all its coastitutioaal aad legal 

parapheraalia, maay societies have looked for guidaace to their religious 

commuoity’s formative (or historicaily-sigoificaat) aod, withio their owo terms, 

culturally-autheatic experieace. This process, as differeot peoples aod societies 

pursue it io their owo various ways, is oeoessariiy differeotiatiog aod padiculariziog. 

It produces aod promotes the eiahoratioo of differeoce. The huge guestioo faciog us 

is whether it coosegueotly uodercuts or ©arrows the grouods for shared 

cross-cultural, eve© uoiversal, uoderstaodiogs of humao rights.

!t is io this cootext perhaps that it may he useful aod challeogiog for us to 

examioe what “cultural sources” of humao rights that religious traditioos such as 

Islam cao offer towards the expressio© of a uoiversal struggle for humao rights, 

?erhaps a far greater chaiieoge that we ail face, as humaos, withio our various 

cultural expressioos of a© emergiog cootemporaqr “civilizatioo of moderoity” is to 

eogage io the public debate over humao rights as a g!oba! issue based 00 a© 

ioter-civilizatiooai dialogue. This oegotiatioo cao ooly be achieved 00 the basis of 

fiodiog a© “overlappiog cooseosus” 00 uoiversal priociples of humao rights derived 

from some commoo cultural aod ethicai fouodatioos that are evideotiy oecessary for 

our commoo survival aod coexisteoce with others. Ooe oaooot deoy that such 

fouodatiooal values oharacterise all religious traditioos aod embrace all humaokiod.

The □©iversa! □!me©$io©: finding a normative or overlapping consensus



across nations, cultures and religions

The principle that all hu^an heings should enjoy equal rights of freedom and 

participation is a modern idea horn of the intellectual legacy of the Enlightenment in 

Western Europe. However, it seems natural that members of ail faith communities 

including Muslims, Christians and Euddhists should he oommi^d to promoting and 

implementing international human rights. After all, do not all religions profess a 

profound concern for human life and human dignity while providing ethical guidance 

for the private, public and social lives of their adherents or believers?

A more pertinent consideration is; how does one maintain a basic standard of 

human life in dignity and freedom in the face of human diversity, pluralism and 

multioulturalism (as well as the enormous diversity to be found within various 

religious traditions)? Indeed, how does one go about establishlng-or even begin to 

oreate the ground for engaging in-inter-falth dialogue? We need to remind 

ourselves, too, that the first elective of that dialogue is to find a normative 

consensus for international or global coexistence and cooperation whiie at the same 

time aooommodating a multiplicity of different convictions and different ways of life. 

The real challenge is to find a normative and overlapping oonsensus across nations, 

cultures and religions capable of sustaining and even enriching modern human rights 

standards.

¥et to say that the explicit articulation of human rights standards is a modern 

phenomenon is not synonymous with claiming that those modern expressions are 

superior to traditional or religious forms of ethics and law. Cne may in fact see the 

development of human rights as a central theme in a shared histoty of “civiiizationai 

progress”. ¥et such a narrative with its central theme of increasing progress would 

also imply a general superiority of modernity over premodern periods: that modern 

ooncepts of rights are somehow more “advanced” than the earlier formulations 

available in the ethical disoourse of all of humankind’s great religious traditions. This,

I will suggest, is a view or implication that we need not accept.

In this context we must recognize that modem threats to human (ife and



dignity have !^ade it urgent, even imperative, te find new ways of protecting human 

dignity and freedom. Gutstanding modern experiences of injustice and 

exploitation-such as colonialism and the imperial domination exercised by Western 

states over large pads ofthe African, Asian, and American continents, together with 

the outbreak of various religious, civil and ethnic wars and the dangers of capitalist 

exploitation, mass impoverishment and proletarianization and unemployment-all 

adest to that need to find a common global approach to protecting human dignity and 

freedom. Modernization crises are far-reaching, and their persistent occurrence has 

prompted an awareness and the gradual evolution ofthe human rights concept in its 

modem international form.

In this context too it beoomes logically imperative that members of different 

communities of faith seek a critical reconciliation between the ‘secular’ international 

standards of human rights on the one hand and the normative traditions of their 

various religious heritage on the other. A critical reconciliation of tradition and 

modernity, loyalty (or strong social ties) and emancipation, religious normative c!aims 

and secular standards of human rights therefore reguires an honest and critical 

réévaluation of the different historical legacies of each tradition: that is, a 

re-evaluation that not on!y acknowledges the strengths of those religious legacies, so 

far as human rights are concerned, but which also clearly reoognizes and addresses, 

rather than “fudges” its way around, their gaps and limitations. In other words, in the 

context of Islam this calls for a renewed and critical “ijtihad” which amongst others 

has !̂rst to address the undeveloped concept within a Muslim worldview, that is the 

concept of eguality of all human beings: believers, unbelievers or believers of other 

kinds of faiths.

Human rights standards in their modern international conception are, after ail, 

a political means of recognizing human dignity in a legally and binding way aoross 

many diverse nations. Yet this legal codification requires first and foremost the 

endowment of ail people regardless of colour, creed or gender with equal rights and 

freedom-individual and community-based-so that their freedom of varying religious



practice and conscience can be equally protected. Crucial here is the need to 

ensure not on!y freedom ،٥  religion hut also freedom within and even from religion: 

from ooerced conformity of minorities to ma]ority religions or to dominant trends 

within interpretations ofthe religious faiths to which they adhere.

Universal dimension in the Qur’an: t^e principie of “one-ness” and the notion 
of “the children of Adam” (banu Adam) as the basis for the principle of human 

universality

The purpose of this seminar is to seek that critical reconciliation between islam and 

the Universal Declaration of Human Rights. Towards that ob]eotive , I shall outline 

how in many of its verses and chapters the Qur’an expressed the one-ness and 

universality of humankind and how ai! of humankind (“children of Adam” is the term 

used by the Qur’an) is conferred dignity and freedom by Aliah. This forms the 

essential quaüty of heing human.

The Quranic approach to the faith in the Qne God is to cail attention to the 

whole universe in its various physical and hiological phenomena, and to its incessant 

laws and systematic order whioh maintain continuation and coordination. From these 

observations, the Qur’an presents the argument about the Qne God and His 

afiributes, and His reiation to His creation. God in ls!am stands as the unchanging 

absolute and abstract reality ofall existence, including human existence. The 

message of Islam is explicitly universal, directed and communicated to ail people or 

humankind (insan) on ea^^h. The sense of universaiism is also couched within the 

principle of dignity and the essential equality ofall human beings. The notions of 

vicegerency (istikhalf) and trust (amanah) pedains to the reasoning of creation based 

on the idea that humankind takes charge of its own destiny and that ofthe universe. 

They aiso imply ce:^ain rights and responsibilities in fulfilling those roies and trust.

The areas about rights and fundamental rights in Islam which we have to be 

clear and articulate are: the relations between men and women, and those between



Muslims and non-Musiims or the “Dther”. Musiims have to deal with ai! inciuding the 

non-Muslims or people of other faiths with justice, fairness, and kindness and to 

promote peacefui actions and relations, “for verity, God loves those who aotjustty" 

(Qur’an, 60: 6). Many Muslims may accept the requirement of heing “nice” to the 

other, hut not the principle that the other is “equal” to him or her. Many also helieve 

or think that the two attitudes are the same, or that “nicety” may suffice or suhstitute 

for equality. Eut they are not the same: “nicety” is essential for human relations, whiie 

“equaiity” is crucial to hoth the individual legal entitlement and the entire order of 

legal justice. Equality may also he merely a legal outward formality if it is not hased 

on “moral” conviction and vi^fousness. Whatever the “nicety” in human relations may 

he in daily life, “equality” has to he secured and sanctioned hy law. We may he 

talking in two different languages with those who heiieve in universal human rights, 

when we insist on speaking about our belief in, and praotice, of nicety and tolerance, 

while they need an explicit and clear commitment of “equality" of the “other” to “us” 

from us, in spite of whatever difference there is between the “other” and “us”.

I have also argued elsewhere that two main issues confront modern Muslims. 

First, there is a need to examine currently prevailing shari’a definitions of human and 

citizenship rights. What is at issue here is not the rights of Muslims, of non-Musiims, 

of majorities or of minorities but the rights of human beings as simply human beings, 

generically. Any consideration of the position of any special category or "sub-set” of 

human beings can only follow from, and be couched within, the parameters of such 

an examination. This awareness is by no means alien to Islam but is grounded in 

the Gur’anic notion ofa common human ontology [fitrah], couched in an Islamic 

idiom of moral universalism which predates much of the Western discourse about 

human rights. ا could have made you all the same, Allah explains to humankind in 

the Qur’an, but ا chose to make you different, so that you might come to know one 

another and thereby better understand your own selves (see for example Al-Maidah, 

5: 48, Qur’an ”... if Allah had so willed. He would have made you a single people, but 

[His plan is] to test you in what He hath given you, so strive as in a race in all virtues.



The goal of you all is fo Allah; if is He that will show you the truth of the matters in 

which ye dispute”; see also Hud, 1 1 :1 18 -1 19 , Qur’an “If thy Lord had so willed. He 

could have made mankind one people: hut they will not cease to dispute, except 

those on whom thy Lord hath hestowed His Mercy: And for this did He create Them: 

and the Word of thy Lord shall he fulfilled: “I will fi[| Hell with ]inns and men all 

together.”).

Human diversity and cultural pluralism in this Qur’anic view are not a 

regrettable mistake or limitation nor a political obstaole but a sign of divine grace and 

blessing among humankind. Like modern disburses about human rights, the Islamic 

tradition is centrally concerned with the human, moral and therefore ultimately 

religious meaning of human beings themselves, within and aiso transcending their 

cultural differences and social diversity. This question ofthe human meaning of 

human beings presents a growing challenge to a//theological traditions, cultures and 

civilizations. In the increasingly interdependent and globalised world which we ali 

now inhabit and must share, human beings have rights simply as human beings, 

regardless of differences of race, gender and religion. We must find humanly 

inclusive ways of sharing our world while also grounding our common 

rights-lncluding our right to be who we are, and hence to be different from 

others-within it. This, doctrinally, is the view that lies immanent but central within the 

Qur’anic “worldview” itself. The challenge to contemporâ؛  ̂ !slam, and Muslims, is to 

adopt that same standpoint as its, and their, own. The challenge to today’s 

Musiims-and especially the new traditionalist ideologues who provide the main 

intellectual and political impetus for all the kinds of religious resurgence that are 

gathered together under the vague label of “fundamentalism”- i s  to begin to see 

humans, all humans, in the way that their faith insists God or Allah (himself) sees 

them. This is aiso the chaiienge to today’s Muslims to define and elaborate an 

understanding ofthe concept of pluralism not only within the community of Muslims 

but throughout all the communities of humankind. Human diversity or pluralism can 

be seen as not only inherent in the divine scheme of things but also deliberateiy



designed to promote understanding and cooperation among various peoples. 

Perhaps one of the central challenges of taqwa (faith) for today’s Muslims is ho ا٧  to 

make a judgement of human worth based on the person’s morai conduct rather than 

by his or her membership in a padicuiar ethnic, reiigious or other affiiiations.

This may pose as a central chalienge because just as one can select the 

above verses of the Qur’an (as many Muslims had done when making an argument 

for the universal concept of human rights in Isiam) to demonstrate its “inclusive’’ 

concept of pluralism as embracing ali human beings, there are those other verses in 

the Qur’an which also speak about “exclusivity” in the sense of “believers” as awliya 

(allies and supposera of one another) and “non-beiievers” as awliya of one another 

[see for example verses ofthe Qur’an such as 3:28; 4:139, 144; 8: 72-?3]. Qleariy 

one is faced with a problem of how to address such apparently conflicting verses of 

the Qur’an.

Becond, Muslims need to contribute their own modern and Islamically 

appropriate in cep tio n s of social relations, established on a basis of equality, 

b e ^ e n  men and women. Here again, Qur’anic conceptions ofthe rights and duties 

of men and women-in the family, to own and manage property, and to participate in 

public life and to hold public office, for exampie-provide the basis for a far more 

enlightened and egalitarian view of gender relations than the regressive ideas that 

are currently offered-quite misleadingly in the name of Islam itself and with the 

supposed imprimatur of its faith--by resurgent Islamists and traditionalist ideologues 

the world over.

In debating these issues, Musiims must also recognize another 

dimension-the dimension of existing international human rights documents with their 

own distinctive conceptual basis and perspeotive. Until the two main issues which I 

have just outlined are clearly addressed, any Muslim critique or rejection of those 

doouments remains premature, even questionable. Those instruments and their 

moral foundations, derivatively Western perhaps in their origins and history, can be 

neither embraced wholesale nor summariiy rejected at the outset of any such



process of consideration by modern Muslims. Qnly after a critical reevaiuation oftbeir 

isiamio beritage-and espeoiaily tbe idea of an underiying common bumanity that 

finds variable cultural expression within the diftering societies of a diverse 

humankind-can progressive Muslims decide in what ways and to what extent they 

should accept, re]eot, modity or renegotiate the stock of the so-oalled derivatively 

Western concepts and ideas that are now offered as the basis for a universal 

discourse or theoty of human rights.

The challenge and the process that I have ]ust outlined is not one unigue to 

Muslims. It faces all the great faith communities of humankind and is a key task for 

their thoughtful adherents. As we all In clear sight and good conscience examine our 

own varying religious and civilizational heritages, we will be drawn not further apart 

but closer together, on the grounds of a culturally and religiously pluralistic but 

together humanly inclusive reconsideration of human plurality itself.

The problem of universal human rights for most Muslims may also be related 

to certain other general oonoeptual makers (apart from the concept of pluralism 

mentioned earlier) that has remained somewhat unresolved. Qne example often 

cited by Muslims themselves is that “some specific details in the UDHR issued by the 

General Assembly of the United Nations in December 10, 1948 have raised some 

controversy among Muslims, at the head of which has been human freedom of 

changing beliefs [article 18  Eut the divine sources of lslam--the Gur’an and the .”ل

?rophet’s traditions (or Eunna)--do provide ample if not comprehensive legal 

principles and also some specific rules in the various arenas of human life inoiuding 

the sooiai, political and governance. The Qur’an addresses, in many verses, the 

“Children of Adam" in the sense of “human beings” as a whole, while at the same 

time it addresses in many other verses, those “who have aftained to faith” or simply 

“the believers”. That human beings are all different oannot be argued, but that does 

not mean or imply that they are not one. “Islam is a monotheistic religion, built on the 

notion of one-ness of god. Qoroiiary with this essential position is the doctrine of 

one-ness of humankind”. The Qur’an states that Allah honours and confers dignity



on all the “Children of Adam” {AI Isra, 17: 7 ه ) whatever their inhorn and acquired 

differences may he. The “Cther” is as equally human as the Muslim or the believer 

since the Cur’an emphasizes that all of humankind came out from one couple: a 

male and a female, in spite of all their diversification into various peoples and tribes 

which are meant to develop knowing and complementing one another through the 

diversity of human qualities (see for example, AI Hujurat, 49:13, “0  mankind. We 

create you from a single (pair) of a male and a female, and made you into nations 

and tribes, that ye may know each other...”), □iversity is thus a natural law for 

humankind, and no conformity or domination of one single way of thinking or way of 

life can be expected. People are different in their various abilities so as to be tested 

with how they deal with their differences and constructively interact with one another, 

while benefitting from God’s gracious guidance in their efforts (see Cur’an, 5: 43; 11  : 

118-9; 49: 13). Here again the challenging task in the promotion of universal human 

rights is an appreciation and practice ofthe principle of “equality” not merely 

implementing a policy of “nicety” or religious tolerance. Muslims and non-Musiims 

should be equal in rights and obligations in a Muslim county which means for the 

non-Muslims: the right to vote, to be a member of parliament, a minister, a ]udge, an 

officer in the army; i.e. not ]ust the en]oyment of their belief or practice of their 

religion. A substantive principle of equality and the right of freedom together form 

the underlying principle ofthe entire order of right. Preedom plays the central role 

within the conceptual framework of right comparable to the role of moral autonomy 

within the oonceptual framework of morality while equality is in fact the precondition 

to the recognition of eveq^one’s freedom. They form two interconnected aspects of 

one and the same principle that recognizes and promote human dignity. The right to 

freedom is expressed in the Qur’an by the asseffion of the al Baqarah surah “let 

there be no coercion in the maffers of faith” (2: 256). In this verse, the Qur’an 

secures the rights of free beiief, and what is inseparabie from it such as free 

expression of this belief, and free assembiy of the beiievers, whether in the form of a 

tem poral gathering or a permanent organization for the support of this belief. God



consciousnes
s cannot produce its ^ora! and behavioural consequences if it is not deep!؛( rooted in the hu^an heart 
and mind by free will and fuil conviction.

The way of how to achieve such an order of riqht lies at the centre of what may be called the 
Oufanic woridview of human diqnity, its piuraii ,̂ and moral autonomy and responsibility. A cioser and 
carefui examination of various verses from the Qur’an attest to a moral and ethical judqement and 
conduct which upholds free wiii, entitiements and respect among all humans. A few examples of 
the Qur’anic worldview whioh suppods the notion of human rights as a universal 
concept are given below. They are taken from a recent publication by a 
much-respected oontemporatyr Muslim sohoiar, Professor Fathi Qsman, 1997 
Concepts o fthe Qur’an: A Topical Reading.ا chose only the three topics (below) 
from many others that the author has judiciously selected to make his strong 
argument in suppod of what ا called a Qur’anic worldview of universal human rights, 
freedom and justice.

1. One Faith, different iaws and practices
“And to you We have sent the Book, setting forth the truth, confirming 
the truth of whatever remains of eariier reveaied books, and watching 
over it; so judge between them [the Feople ofthe Book] aocording to 
what Qod has revealed, and follow not their whims, diverging from the 
truth that has come to you. To each of you We have appointed a !aw 
and a way to follow. And had Qod so willed. He would have made you 
all one single people, but [He willed it othen^/ise] so as to test you 
through what He has given you. Vie, then, with one another, in good 
deeds; unto Allah you shall return, and He wiii make you understand all 
on which you differed. (5:48)

This verse cieariy spells out the place ofthe Qur’an with regard to the earlier divine 

books that had been revealed before and were still remaining when the message of 

Islam came. Although Muslims believe that the Qur’an is the final word to humanity 

and thus represents the culmination ofthe divine revelation that has addressed, in a 

condensed way, essential human needs in different times and plaoes , they must 

also believe that “there is no coercion in makers of faith” {2: 288], and that Qod has 

created humanity to be diverse.

Fluralism is therefore a fundamental law of nature, with which the messages 

of Qod and their laws comply "to each among you We have appointed a law and a 

way to follow. If God had so willed, He could surely have made you all one single, 

but [His plan is] ؛٥  test you through what He has given you". All adherents of earlier



divine reveiatiens ١٧^٥  beiieve truly in the Qne Ged and in hurjian aooeuntability in 

the life te come and conduct their life according to God’s moral guidance and 

righteousness will be fairly ]udged and rewarded and need not fear their present or 

future [see Qur’an, 2; 62; 3 :1 13 -1 15 ; and 5: 69]. Followers of different messages 

and ways of life should “vie with one another in doing good deeds", and thus 

pluralism should stimulate constructive competitiveness as well as essential 

cooperation [Qur’an, 2: 177; 6:2; and 49: 13], God’s laws in the Qur’an then secure 

pluralism which complies with human diversity, and although Muslims believe that 

the divine revelation which they follow is the final word of God, and that it has 

remained intact since that time of revelation, the Qur’an does not impose one system 

or expression of beliefs at the expense of others, nor does it claim to monopolize 

righteousness and God’s grace in this life and the life to come. Accordingly, human 

consent is conditional for any legitimate obligation, and oompuision nullifies any 

human statement or agreement.

2. Human dignity, the right to deveiopment, and freedom of movement and 
mobiiity

We have conferred dignity on the children of Adam, and carried them 
on land and sea, and provided for them sustenance out of the good 
things of life, and favored them far above many of Qur creation. [17:79]

God has favored human beings with the spiritual and intellectual faculties to make 

judgement about right and wrong, and with free w///to choose what he/she may 

believe in or how he/she may act [e.g. Qur’an, 99: 10, and 91: 7-9]. Human beings 

oan use their physical and intellectual abilities to move from place to place through 

land or sea, or by other ways including air and space [e.g. Qur’an, 42: 29; and 45: 

12-13], It is the right and obligation of the individuals, society and authorities to 

secure and develop human powers to their full potential in various dimensions. 

Human being is created to be universal, and to move from place to place to earn 

his/her living or to gain more knowledge, and to contact other peoples and develop



human relations and ties such as economic cooperation with them.

It is a human right and ohiigation to acguire sustenance out ofthe good things 

of life that ought to be nutritive and fairly distributed in the society and exchanged in 

the whole worid. This has to be secured through fair chances for work, and laws that 

secure ]ustice in business and in the labour market and prevent exploitation and 

fraud by all means. Human dignity cannot be maintained and developed uniess an 

awareness of individuai and public responsibility is nurtured, and the fuifillment of 

human obiigations is combined with the demand of human rights. Quranic “human 

dignity” combines rights and duties, it is comprehensive for the hoiistic human needs: 

physica!, inte!lectual, spiritual and morai. It is universal as it secures dignity for the 

human being as a human being, regardiess of gender, ethnicity, faith or power. It is 

stated by God who is the Creator of all humanity and is not biased with or against 

any of them, and it is guarded by God-consciousness which is deeper in its roots and 

wider in its range than any human philosophy, national constitution or international 

documents.

3. Moral responsibility of government, and guiding public opinion and actions
Those who if We firmiy establish them [and enable them to seize 
power] in the land, keep up prayer and render puri^ing welfare dues 
(^akat), and en]oin the doing of what is right and forbid the doing of 
what is wrong: with God rests the final outcome of all events. [Qur’an,
22:41]

Gince spreading righteousness and]ustice and resisting evil and in]ustice sum up the 

message of Islam and its followers, these become the essential duties of those who 

are entrusted with authority from among the people, by them, in any land. Such 

individuals have to use their authority to secure the moral values and principles of 

]ustice in God’s message in the land under their power, and to give support for 

morality, ]ustice and peace aii over the world. It is only when such a commitment to 

righteousness and ]ustice is fulfilled internally and universally that Muslims become a



constructive power in the world for the good of themselves and humanity/ [Qur’an, 3: 

110]. The Conveyor of Qod’s message will be the witness over them in fuifilling their 

responsibiiit)(, while they become witness over the whoie of humanity in this regard 

[Qur’an, 22: 78]. This is a universal moral responsibility of all believers, men and 

women, but should be secured and supposed by those who are in power.

Concluding Remarks

Whatever the various implications ofthe international piuraiism and justice 

may be, the moral responsibility of ail human beings with all their inborn and 

acquired difterences as individuals, groups or communities lies in their thought, 

judgement and conduct. As the Qur’an itself states: “Verily, Qod does not change 

people’s condition unless they change their inner selves” (13: 11).

The above oitation demonstrates what another contemporary Musiim scholar 

describes as “ohoice and/or interpretation of verses in the Qur’an (or any other text 

for that matter) in relation to human experience and relationships is necessarily 

informed by the orientation ofthe person in guestion.” As he rightly asseded 

“Muslims, for example, have always differed, and wiii always differ, in their choice of 

verses to oite in support of their views, and also in their understanding of the verses 

they guote. That is one ofthe reasons why there are so many schools of Islamic 

theology and ]urisprudence, with a wide variety of views within each school. This 

feature of Isiamic discourse is often cited by Muslims [themselves] with great pride as 

conclusive evidence ofthe flexibility and adaptabiiity of isiam to the different 

circumstances of time and plaoe.”

Indeed we now come to the heaft ofthe matter: the historicity of interpretation 

of religious texts. As stated earlier it is not Islam per se that is problematic in its 

relationship with modern human rights standards but it is the re-traditionaiizing 

interpretation of the shari’a -one  which renders the shari’a as a comprehensive 

system of politically enforceable normative regulations. To deny that there is no 

problem with the relationship between the shari’a and human rights is simply



unrealistic if not an intellectual dishonesty. A notahle Muslim ]udge in Egypt has

already pointed out that Muslims must not confuse the historical ]urisprudence (fiqh)

as of equal status with reveiatoty guidance. For all Muslims the Qur’an Is divine,

sacred and authoritative. Eut for the “re-traditionalizing interpreters” and their

supporters, they also
“treat as virtually no less authoritative and binding the interpretations of 
that scared text that were made—under the often limiting sociolegal 
conditions then prevailing—by the early Muslim legal scholars who 
codified Islamic law in its traditional or classical formulations. For the 
adherents of this approach, histoty offers not new possibilities but 
imposes a troubling remoteness, even alienation. As histoty advances, 
it takes the umma ever further away from the paradigmatic ideal of its 
founding generations, from the secure example and guidance of those 
who en]oyed a direct understanding of Islam in its authentic and 
formative phase. For them, accordingly, the way to close that gap—to 
heal the wounding distance imposed upon modern Muslims by 
relentlessly advancing history—is to reaffirm and to reimpose in the 
present the understandings of Qur’anic ethical imperatives of those 
early times; that is, as they were first codified in their not simply 
premodern but actually [for our times] most archaic legal forms. Seen 
in this way, the desire to implement what its proponents regard as the 
essence of Islamic law-[including those that are contraty to modern 
human rights standards]—becomes understandable. Eut it can also be 
recognized for what it really is; an anachronistic attempt to impose in 
modern times and upon modern Muslims of good faith what is not the 
essence or cuimination of Islamic law but only Islamic law In its most 
archaic, provisional and historically unevolved form.

In evaluating issues such as human rights we confront not on!y the problem of 

coping with the historicity of early post-Qur’anio Islamic texts but, no less difficult, of 

how we are to read even the eternal message of the Qur’an itself into the present. In 

either case,
we in the present have to read those texts in order to understand them 
at all; but in seeking to understand them we—like all Muslims 
throughout history—bring to our own reading of those texts the 
frameworks of understanding of our own time and place. We hear the 
past voices that speak to us speaking with contemporary accents, as it 
were—our own. So we are always, like ali the great ulama o l the 
past—even if they were not aware of it—both reading the present back 
into the past from whioh we seek contemporaty guidance, and also left 
with the problem—even if and where we think we know clearly and



authoritatively what the past is telling us—of deciding /to w  we are now 
to implement or proceed upon that understanding.

Ahdullahi Ahmed An-Nai’m, a contemporary Muslim legal scholar has also called for 

a new hermeneutic approach to reading the Qur’an. For An-Nai’m, “the community 

of believers as a whole should be the ‘living frame of interpretation and ultimate 

arbiter and mediator of Interpretative rules, techniques and underlying assumptions”. 

According to him “...the process of religious revival and reformation is often about 

breaking the monopoly ofthe clergy or technocrats of hermeneutics and reclaiming 

the right of the community to be the living frame of interpretation for their own 

religion and its normative regime.”

Ultimately it is for Muslims themseives who have to contend with the fact that 

shari’a is a product of human understanding. Thus in making decisions concerning 

implementah'on in our modern times and circumstances ofthe eternal Imperatives of 

the Qur’an, we bring to that process of interpretation and decision our own 

contempora^ understandings. We simply cannot do othen^Tise. Both the eternal text 

of the Qur’an and the historical, contingent texts of the sunna and shari’a are read 

and humanly understood by living people—u/ama and other believers—of their own 

pedicular time and place. Qur history, our past never speaks to us directly, and even 

the Qur’an—however it speaks to us—is only heard and understood by real living 

people, limited in the ways and by the circumstances of their own time. All our 

understanding is impedect, human, historical and provisional—and capable, 

accordingly, of being changed and even deepened in the light of changing 

circumstanoes of a constantly unfolding future in ways that, in the very nature ofthe 

case, it is impossible for us now to anticipate or even imagine. The past, in whose 

iight we wish to read and find guidance for the present, is itself known only through 

an image into whose formation our own present enters. In Islam there are things that 

are divine and eternal, but they are only ever known by humans in forms that are 

stamped, and also limited, by the historicity ofall human understanding.



One often hears in isiamic discourse the proposition that “isiam is suitahie 

(valid) for all times and places”. It is for this ma^im that Muslims must consider and 

accept that there must he flexihiü^r and change in the understanding and 

implementation of Islam over time and piace. A crucial issue in this effort is the 

oredihility of advocates of universal human rights in the e r̂es of their own local 

oonstituencies. These advooates must draw upon the symbols, and sources of their 

own culture and history: speak the ‘language’ of their own people, know and respect 

their concerns and priorities. It is only within this strategy that they will be in a 

position to advocate universal human rights standards in cultural terms that are 

locally persuasive and authentic.

Towards this elective ا shall guote from An Na’im who said that “in the final 

analysis, the acknowledgement and implementation of universal human rights 

should be regarded as a co-operative process as well as a common objective - a  

global )oint venture and not an attempt to universalize a pa^cular cultural or religious 

model”.
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Introduction:

The source on ١٨مhاch Islamic tradition is hased, mainly the Qur’an, ١٨مhاch Muslims Relieves to 
he Cod’s word transmitted through Angel Cahriel to the Prophet Muhammad, the Sunnah, is 
the praotioe of Prophet Mohammed, Hadith, the attrihutes to the prophet Mohammed- the Fiqh 
jurisprudence) interpreted by Muslim scholars. Like the other ma|or religious traditions ofthe 
^orld, Islam, or Me Islamic fradltions does not consists of or derive from a single sources. There 
are four reoognized so^ools of laws in fundamental Islamic beliefs that differ from each other. 
All these sources have contributed what is cumulatively referred to as Islam or Islamic tradition, 
do not derived from a ooherent or consistent body of teaohings or percepts from which a 
universally agreed upon set of Islamic norms can be derived. Only Muslim men who have 
arrogated to themselves the task of defining t^e ontological, theological, sociological and 
eschatological status of women interpret all of these sources of documentation. As suoh, in their 
interpretations women’s positions and status, are effected, hence the Islamic Patriaro^y is much 
more stronger than non-Muslim society. Bince, Islam as a religion has many variations, in 
relation to faith and practice, even within the Bhariah ( the Islamio legal code, t^at regelates all 
aspeots of Muslim life) the status of Muslim women varies due to t^e localized cultural 
traditions. 6ome countries Muslim women have more freedom while other is still far behind to 
reach that level. Qn the other hand it is diff cult to establishing ]ust what the Islamio norms about 
^omen are due to its multiple sources and inconsistencies between various souroes (Our’an, 
and the Hadith and even within the Hadith literature), Given t^e complex nature of each sources 
of Islam, it is not easy to generalize Islam and aboM the women’s status In Islam. However, in 
the oontemporary modern Muslim world some Muslim country marginalised their old laws by 
reforming and adding civil laws. But t^ere is not much improvement in the status of women, 
when it comes to women’s’ rigMs, religion and theology are evoked.

Islamic Tradition, Values, Culture ه  Women:

Most ofthe Muslim countries are relatively a homogenous society as Mere is 8 مهو-ه/ه  of Me 
population is Muslims, Me reminder may be the other religious believer as minority. The Muslim 
community is also existing in any ot^er non- Muslim states. At present Mere are 55 Muslim 
Country exclusively practioing Islam, but in a variety of social, cultural diversity and political 
context. No tradition or culture is monoliMic, static or insulated. There have been cross 
influenoes between different religious and cultural practice of communities, and therefore, in any 
local communities, religion often takes on syncrehc forms whereby looalised cultural forms 
become integrated into the social practice of religion. Islam is an expansive religion and as 
suc^ it h^s incorporated local customs throughout the continents to which it has spread, giving 
rise to a wide cultural diversity. As a result, Muslim countries localized cultural identity



underlying the history and the traditions of each nation ١٧آth their di^ring conceptions of the 
socialization in every country’s content. It is t^ereOre, fundamentally important for ١٨هم men’s 
rights in Islamic countries to established what pertains to cultural norms and traditions. Some 
ofthem are pre-lslamic, what have heen incorporated into local practices and what pertains to 
the formal doctrine and its sources. For example, the Arah-lslamic culture of the early centuries 
of Islam inftltrated the Islamic tradition largely through the Hadith literature and undermined the 
intent of the Qur’an to iiherate women from the status of inferior creatures, making them free 
and eguai to men.

Women in Islamic tradition have different story needed to he consulted. There are three 
foundation of theological assumptions on which the superstructure of men’s alleged superiority 
to women has been based. Which includes that: (1) God’s primaty creation is man, not women. 
Women is believed to have been created from men’s ieft rib, hence is derivative and secondary 
ontologicalty. (2) Women, not men was the primary agent of what is generally referred as man’s 
expulsion from the garden of Eden, hence all daughters of Eve are to be regarded with hatred, 
suspicion and contempt and (3ر women was created from men and also for men, which makes 
a women’s existence merely instrumental and not essentially fundamental. These three 
assumptions may logically be regarded to be answered as (1) how were women created? (2) 
Were women responsible for the fall of man? and (3) Why was women created?

wthout being answered the above mentioned questions how could resolve the guestion of men 
and women’s eguality. ft God has created man and women equal, then they should not become 
unequal at the outset of the present world’s demand for women’s empowerment and equality. 
That is making enormous debates and contradictions between Islam and women’s 
development. However, the Gur’an uses generic terms for humanity (an-nas, al-insan) and 
there is no mention of ‘Hawwa’ and Eve. The word Adams accurse in Qur’an 25 times but it is 
used in 21 cases as a symbol for selTconscious humanity. Infect the word Adam is Hebrew 
word that means ‘soil’ and it is generally referring to the human rather than to a male person, 
in the Qur’an, the Adam derived from the Hebrew in Arabic mostly does not refer to a 
particular human being. It rather refers to human being in a particular way.. In the verses of 
Qur’an, which deal with the origin of man as living being, it uses the ^ords like Insan, Bashar, 
not Adam, w îch it reserves for man in his capacity as God’s vice-regent on Earth.

Muslim Women and Purdah (seolusion and Veiling):

Islam enjoins women not to display their chastity for safeguarding women and immunize them 
against perversion in the society. It also forbids meetings of unmarried men and women in 
isolation, to avoid temptation and sin and thereby preserve the women’s dignity and social 
status. Therefore, women have been told that a particular mode of dress would protect them. 
This is accentuated by the ruies governing dress for women such as veiling or other dress far- 
reaching forms of concealing the body by wearing a certain type 0 clothing. Bubsequently, the 
practice of covering body and keeping women out from the male spaces became a usual order 
for all Muslim women to follow as Islamic social institutions. As a result, veiling def(ned separate 
spaces for men and women and ties the protection of ؛amity honor (izzat) to t^e control of 
female sexuality. Veiling in physical term rejects seeing men without close kinship and restrict 
women’s mobility outside the household. The symbol of the veil is ‘spatial’. Veiling also 
represents a set of norms internalized by women regarding appropriate behavior and confined 
women beyond her assigned space as some one who does not exists. However, the question



of dress for women paramount in any Islamization programs in t^e Islamic globe. It is merely 
obsessing some one that should in certain way is reflecting of one’s faith. The social realities 
have shown t^at, dress cannot shield women from sexual violence. In fact, for the protection 
of women’s dignity, the Quran (in Surah Al Nur 24:30-31) ^rst orders men, !؛they be believers 
to lo^er gaze and guard their own modest. ٥^٨  men disregarded the responsibilky, but have 
forced women to accept any forms of veiling and seclusion. Thus women have been made 
responsible for limiting men’s lustfulness and for any loss of their self-control. Male domination 
in the name of religion conftois women politicalt and socially in almost ali Muslim Countries. 
This control has been falsely regulated with legitimate authority• But these prejudices have been 
pro)ected as if divinely sanctioned. If women were encouraged to understand fully the Quranic 
verses and Badith and other faith regulation, conceming their status and tradition, they ^ould 
be able to make choices based upon their own faith and their religious practice. To force upon 
on Muslim women men’s choice to the exclusion of t^eir own, violates the development of faith 
and personal conviction. Qoercion denies women’s personal identity, their right to full social 
padicipation and their very existence as part of God’s creation on earth. That creation is an 
individual with inalienable rights, right to self-determination, thoughts, choices and independent 
]udgements. This sanctioned the women’s physical and spatial seclusion of women perceives 
in many forms and all these forms put a separate social ^orld beŴ een men and women.

In countries where seclusion of from public places are under practice, ^omen are subject to all 
sorts of constraints and obstacles to pahicipate in their education, paid employment, heakh 
Improvements and in the political pa^cipation and formal decision making process. In the 
countries where women within the seclusion maintains separate place of compadmen^lized 
participation in the development process remain weaker and women’s egual contribution is 
marginalized and underestimated.

Bex segregation occurs in all Muslim countries, but the degree of hindrance to ^omen varies 
considerably. More or less, in present Muslim world now a day in the changing situation Purdah 
is begin to be less significant. In poor community where the women’s contribution to the family 
income become essenbal women’s seclusion and practice of sex segregation is getting less 
valued. Generally the Purdah and the veiling of women became a social customs and social 
class and political identity, in addition, age and marital status of women also play a prevailing 
role in practicing Purdah throughout the society. Moreover, educated, urban, elite class takes 
pride in the fact that, women are able to develop free movement like other secular sects. The 
se^ segregation is also getting less restricted due to the needs for mainstreaming women into 
the overall development process. For example in Bangladesh over a millions of women were 
employed into the Ready Made Garment (RMG) Industries, it is impossible for them be veiling 
^it^in their working environment, whereas all ofthe female workers were living under Purdah 
before entering the factory work, □esplte some examples of changes women in Muslim 
communities are still deprived of padicipation from ranges of economic, social and cultural 
activities and their involvement in public oftice, formal decision making process and public 
sectors employment.

The religious restriction on ^omen as instruments of social control now a days in any Islamic 
culture, women are often the primary groups ofthe expression of Islamic regimes to treat as 
self -  evident. Women are often single out as the bearers and demonstrator their cultural 
authenticity and are made to serve as boundary makers as codification and classification of 
gender relations in Muslim societies. Muslim women, thus have been kept for centuries in 
physical, mental and emotional bondage and acoepted the situation passively. This context 
rather re-enforces this practice and positioning women In such a subjugated and outdated



tradition in the name of Islam. As a result demands for change women’s place in Islamic 
tradition now rising in most of the Islamio countries. However, demand for the ohange of 
women’s position often resisted by religious authority, because of destroying the Islamio 
symbols primarily the tradition of Purdah and cultural identity. It is as if the whole burden ofthe 
Islamio tradition rests on the shoulder of women.

It allows male authorities to exercise control over all women in personal and the public sphere. 
In current process of Islamization all over the world, harsh interpreMtions of Islamio prescription 
as they relate to women by male aUhorlties may be one way in which male interests are 
protected in the face of growing social differentiation and rapid social change. Women ^ho 
transgress social and religious norms may be scapgoated. Women and personal law is an 
arena in which wider interest are fought out between groups of men, both at local, national and 
international level, often in the name of protecting women’s interest solicited by ‘Bhariah.’ Within 
the ‘$har!ah, the Islamic legal □ode, the status of Muslim women varies due to their localized 
cultural forms become integrated into the sooial practice of religion with differing the conception 
of gender.

Islamic Patriarchy a©d Shariah:

The Sharia , the rules by which Muslim societies have been governed throughout centuries, is 
historloaify determined but temporarily situated. The objectives of Shariah are the preservation 
of religion, the self, t^e species, property and t^e mind, as the Shariah controls entire private 
and personal life of Women. The Shariah, as Islamio laws was an expression of the 
responsibility of individuals not only for their personal life for the whole ordering of sooiety, as 
suoh everything became the responsibility of community as a whole and therefore, of the 
individuals in padicular.

Marriage in Islam is Sunnat, the family is the core of the social fabric, motherhood is the 
women’s fundamental duty, and women is considered as the tree giving promise ofthe fruit. 
Marriage in Islam is also considered as presewation of human species towards populating the 
earth, women therefore, is like fedile land, men are allowed to cultivate the crops. In marital 
relationship, men are the providers and protectors for women’s overall wellbeing of life. 
Marriage in Islam consists of a set of principles and provisions which suite cases of both 
necessity and choice, they must seek to ensure t^e seourity if the entire society rather than 
satisfy individuals desire. The marriage of daughters is therefore considered inseperatable from 
the ideologies of men’s honour, □hiidren inherit paternal prope^ and assets. Men is therefore, 
an eternal being whose life does not end even after their depart from the eadhy death. His role 
continues through procreation, passes Mrough his characterishcs to his children. If man fails 
to procreation, wife may either aocept the situation or request for divorce, husband may opt for 
pofygamy. Today in reality, the husband has absolute right of unilateral divorce, the wife has 
no such rights. Moreover, when husband exercises his right, the wife has no redress. Women 
do have a right to divorces (talaq) but for women it needed prove a number of conditions and 
circumstances to exercise the rights.

In the event of divorce Muslim women often remain single and become female-headed 
household and are likely to suffer economic hardship and social disapproval as a result. After 
divorce, the guardianship of children and child oustody usually go to husbands in the first



instances. As a resuit divorce are less frequently instigated by women, botb because of ttieir 
lesser legal rigbts in tbis area as well tbeir prospects following divorce tend to be bleak.

Polygamy is permitted under Bhariah law based on tbe principle of rehabilitating orphans and 
women in disadvantaged positions with a strict principle of treating all wives fairly. In present 
Muslim world most polygamous husband go for virgins and younger wife, disregarding the 
original perception of polygamy. The economic advantage and advancement of a male head 
of the family also heighten the possibility that to take another wife. Nevertheless, whatever the 
actual incidence of polygamy, women in many Muslim countries are always conscious of the 
thread of a second marriage for their husbands. The inequitable basis on which the institution 
of marriage is built is most clearly indicated by the diftering rights of men and women under the 
B^ariah.
It is also evident that, human society has been structured in the present connotation as 
patriarchal and hierarchically across the ages, 6har!ah as other religiously inspired laws rejects 
and being added based on the then social reality specific to that pa^icular age. In certain time, 
when the Qur’an and the Sunnah have been interpreted by the □lama to reflect the historical 
reality and identity ^hioh they belongs to and which they favored. As result there is obviously 
been possible to have different interpre^tion by different interpreters at different epochs is that, 
the original Word is infinite in depth and scope and hence applicable to innumerable 
circumstances and able to define evolving conditions infinitely. This points produce a morai 
imperative in favor of achieving gender equality within Islamic preview and it is therefore, 
morally incumbent on the political system to promote gender equality, which needed to meet 
in the present Islamic world.

In many Muslim countries the present form of women’s citizenship is dominantly prevents 
women’s exercising their self-determination and personal autonomy. Most of the Islamic country 
are governing by several parallel legal systems i.e. law and rights defined under the countries 
constitution. Civil laws derived from English common law and the law derived form countries 
religion. While multiple legal system and authority exists in one socio-reiigo- political boundary 
there are specific implications for the rights and status of women. As a result there is an 
impertect nature of women’s citizenship functions in Muslim world compared to the secularist 
regimes. This has been widety acknowledged as because the national constitutions that award 
equal rights to men and ^omen even before laws, the Sharia derived personal code that 
undermines this equality and define women as ward of men and their families. In this context 
the pervasiveness of Islamic patriarchy leads to an important observations, that the 
emancipatory measures directed to women, pa^icularly to education, employment, political 
participation were never intended to re-negotiate men’s existing roles of privileges.

The technological revolution and globalization of economy which created a new forms of social 
and economic demands and reality contradicts within the modern society in which women put 
themselves in public spaces goes against the background of prescribed legitimacy of their 
presence there. If Eatriarchy is the order of the world, why not obtain whatever protection one 
may have from the laws mandating men to honor their divinely prescribed obligation. If men do 
not fulfill them, it might indeed be more effective to contest from within an Islamic discourse 
rather than to evoke dubious notions of civil rights in societies whose records demonstrate that 
these scarcely even apply to men themselves anyway. There are some verses in the Qur’an 
that, attest that God foresees human limitations and oonsequently enjoin the Prophet not to 
force human beings in religious matters. Qur’an clearly states that, some social policy must 
Allowed, the statement is by, implication, always bound to the requirements of time and space.



Women’s Economic Status in Islam:

Under the scope of Islamic socialization posed by the Islamic patriarchy on ^̂ omen, where there 
is no secular state or political opposition to combat, enforcement of Islamic law may be seen 
as an attempt at social control over ^omen which caused economic discrepancy of women. 
Muslim women have no formal economic identity or libe^. They are dependent on male 
guardianship throughout their life oycie, ftom ather through husband to sons. Under Bhariah 
law, Muslim men are responsible to provide their daughters until their marriage and main^in 
their ̂ ives during marriage and for shod period following divorce. But in many Muslim countries 
the poor husband often are unable to provide and maintenance ofthe family. Most instances 
like, polygamous husband or abandonment of the family Muslim men often disrespects the 
responsibility prescribed by the religion. In these case wives with t^eir dependent children has 
to make their own living. Islam says nothing about the right of women to contribute to the family 
earnings, rather this being the responsibility of men. But in the present ^orld women play a 
ma]or role in the economy in ali Muslim societies. The trend ^ r  women to beoome more involve 
in the labor markets for subsistenoe, where the family Is poor and male members are absent 
in the family. The number of female-headed households in Muslim country is in increase due 
to many reasons. The terms of female-headed households in many Muslim countries are in 
absolute disadvantaged positions than others. Athough women are playing a major role in the 
rural economy and to beoome more Involve in income activities as providers and main^nance 
of their families in almost al! Muslim countries, socially and traditionally remain unrecognized 
and underestimated. Bowever, over the period women’s economic pa؛f!cipation has marked an 
increase than that of men, and relatively higher t^an the men. It has little to do with religious 
dogma. Because Quran does not consider women as a dependent element rather it views her 
as an autonomous being with an independent personality, ^or example. In the geneses story, 
the Quran stresses on t^e physical and spiritual unity of human beings, which entails eguallty 
in terms of responsibility and redistribution. No one is held in higher esteem of responsibility and 
redistribution. According to the Quranic conceptions ofthe rights and duties of men-women in 
the family, to own prope^y, pa^cipate in public life and to hold the public office, provides t^e 
basis for a more dynamic intervention towards promoting gender responsive view than 
resistance and misleading the dimension in the name of Islam, that are currently making by the 
traditional and resurgent Islamist. This is rather reflects and follow the logic of real social 
domination on ^omen. This logic may induce not only cynicism and coved resistance (in terms 
of bad veiling, dress women appropriately or allows locks of hire to appear from under the sca^ 
but also contestations from within Islamic discourse aimed enlarging the scope and 
interpre^tion of women’s rights.

In addition, due to rise of religious fundamentalism, state patronization of Islam and politicization 
of Islam first forbids women’s mobility, access into basic needs, food, employment, shelter and 
education. For example, in Afghanistan following t^e Soviet withdrawals and the take over by 
an Islamic government, religious ’Fatwas’ were Issued proclaiming Islam the state religion and 
demanding the Intimidate expulsion of Afghan women ftom govemmen^l, non governmental 
jobs market. Whereas, throughout the 15 years of warfare, Afghan Women especially ware 
widows had to take employment outside home to support the families and children. With the 
new Fatwas Female wage earner were ordered to stay at home and when in the publio, return 
to the practice of veiling. This denied them the right to earn their livelihood and showed 
disregard for Gentries old Afghan supposed by Islamic principles. As a result, larger number



of Afghan women and their dependent children fell into poverty and starvation.

In Bangladesh, w île Islam declared as a Btate religion by one of the former military 
government it caused the rise of fundamentalism, which does not mal؛e any differences to the 
overall Bangladeshi culture. But the religious fundamentalists staffed religious decrees (fatwas) 
forbidding women’s pafficipation in inoome activities and micro credit from the Grameen Bank 
for self-help employment. The fundamental religious groups stands against the money lending 
to women. Because they apprehended that after getting the money women will be more mobile 
and thus they will be breaking the Burdah and will create a social disorder and consequentfy 
getting out ofthe purview of religious order. In this realization they sanotioned a ban on their 
mobility outside home and declared unilateral divorce on behalf of their husband, sanctioned 
’ hillas’ (intermediary marriages with second person and divorce the person for reunification of 
the first marriage, ^hich is already abolished) with the trees etc. These indicates t^at Islam is 
intrlnsicaify fundamentalist, ant! women’s development and undemocratio-that is developed by 
the male domination and leadership with the objectives of consolidating male po^er.

Under t^e Bharia laws Muslim women’s sources of living is the Maintenance provided by her 
husband. As maintenance Muslim woman scares her husband’s income within t^e marriage. 
In most oases a large number of Muslim women particularfy in the developing countries, have 
to deprived of their maintenanoe due to their husband’s inabilify to earn living or abandoned by 
her husband due to extreme poverty situation or husband are unwilling to provide her 
maintenance due to his second marriage. As a result, Muslim women’s economic position 
becomes extremely vulnerable w^en she is divorced. Bharia laws do not provide alimony 
except for three- month maintenance to the women. Thus a Muslim women looses all her right 
and shelter, which is in most cases she contributes during t^e marriage along with her husband 
to create the assets and resources. After the divorce she is only entitled to get the ‘mehr’ which 
often asked women to write off and not claim it and this is the wa  ̂Muslim men disrespects the 
order of Bhariah when it is their own responsibility.

In formal terms Muslim women permitted to own propeffy. They retain the right to propeffy 
brought into the marriage, since there is no communify of propeffy under the marriage contract. 
Islam grants ^omen to inherit, but t^elr s^are is only half that occurring to the man. That means 
daughters inherit half of t^e share of sons from their fathers propeffy. A married woman inherits 
one eighth of share of their husbands’ propeffy, while husband owns one fouffh of share of 
wives propeffy if any. This ineguitable propeffy rights limits women’s ability to exercise their 
oontrol overt^e propeffy. This context is t^e direct outcome ofthe sex seolusion of ̂ omen from 
the publio places by imposition of purdah constructed gender differences in Islamio traditions 
and make women less able to act as su^ects than men. Within this structural dimension if 
Muslim ^omen do own any assets like houses, land, animals, cash loans/oapitals or any 
machinery as means of production usually reveff to the male kin under the inheritance legal 
practice. Therefore, propeffy inherits or earned by the individual women reveffs back into family 
ownership, while sale or transMr of propeffy inherited from male kin is out of exercise for a 
Muslim women. There are all soffs of socialfy constituted obstacles based on the Bharia’s 
inheritance provisions that obstruct Muslim women securing their propeffy rights/ control 
including their ignorance and inability to handle the matters. It is nothing to do with the religion, 
there is no religious dogma.

Historically Muslim women thus have been relegated to second class status being living ^ith



the mercy of men as providers and women being the dependent in their societies. Her status 
regresses further in the present world while their access into income earning outside home is 
restricted and failed to establish control over their jobs, income and assets, business capital and 
means of production under the modem society for their self-ownership. Muslim women can not 
achieve their economic empowerment without their own choice to exercise their role as 
productive members of the society.

Entering into the workforce is a major avenue by which Muslim women can substantially 
improve their positions. There are evidence in many Muslim countty i.e. Bangladesh, Pakistan, 
Yemen, Turkey, Indonesia, Malaysia and Sudan where Muslim women have been able to 
increase their influences in decision making in the family relationships, self supported 
themselves became less vulnerable in the society and less subject of physical violence. 
However, there is a limited number of women within marriage have participated into the outside 
^ome employment, while primarily the unmarried and single women constituted the larger 
percentages of their involvement in the formai sector employment. Second largest group that 
constitutes the Muslim women’s workforce is the female headed or single women after once 
married and their displacement under any circumstances. By winning the economic 
independence women are able to enhance their overall position in other areas of life as well. 
This is egually important with regard to women’s access and control over property ownership.

Similarly in countries where strict se^ segregation is practiced and women are consequently 
lacking in mobility and lack family suppcrts, prevents Muslim women’s participation in health 
care ^cilities as well, which often run by male staff. The distances to health care facilities, the 
privacy, which such facilities offer women and the availability of female health care workers, can 
influence the accessibility of health care in Muslim women, t^omen in Muslim countries have 
a great need for health education, access into health care system and birth control programs, 
including the treatment for sexual diseases. A pre-condition for this concern is to ensure the 
accessibility and are geared to the women’s own needs. !٨ a number of countries like 
Indonesia, Pakistan, Yemen for Muslim women's attendance at a health center for birth control 
require the written permission of their husband, while some countries women has to face 
enormous obstacles to have access into birth control programs. In reality the Muslim women 
have need to go for health care services both for their own and children.

Universal □eeiaratien and Muslim wemen’s Human Rights:

The Universal Declaration of Human Rights is the foundation of human rights intervention, 
which elaborated, and operationalised by its subsequent sources of Human Rights. These are 
the International Convent on Economic, Social and Cultural Rights (1966), International 
Donvention on Civil and Eolitical Rights (1966), UN Declaration of the Elimination of Yiolence 
against Women (1979), Convention on the Elimination of All Eorms of Discrimination Against 
Women (1961) and the Vienna Declaration and Erogram of Action adopted by the World 
Conference on Human Rights (1994).

Since ail of UN member states signed all the International sources of human rights provisions, 
many countries take more or less positive measures. Moreover, the women’s movement of 
each national and global level picked up these universal references and always integrates 
thereto act on locally and globally. In doing so, there are some confusion, contradictions were



raised. For some no true equality is possible within the framework of isiam. Because a 
successfu! cutcome is depends on such a degree of textual knowledge and selFconfidence. Bo 
t^ese groups of belief have preferred to wage the fight on women’s rights as basic and 
inalienable human rights. These groups also come to realize that. Taking up the struggle on this 
terrain also risks alienating them from the mass of poorer, less educated Muslim women. It 
opens them up to fudher merglnalisation by male-dominated politics and government or 
religious organizations and authority that accuse them of being ‘westemized’ and ‘opponent’ 
of Islam. Both charges carry great resonance within popular Islamic tradition and culture. Borne 
others promoting basic human rights and equality for Muslim women lies flrmly within Islam and 
the correct interpretation of texts. Their opinion is that. It is extremely imposant to understand 
t^at, in the contemporary Muslim world, laws instituted in the name of Islam cannot be oveifurn 
by means of political action aione but through the use of better religious arguments. But vast 
ma]or!ty of Muslim women often ignorant, illiterate no skills or aptitude to study the original text 
of Quran in their own vernacular to posses the insight and right to Interpret ‘God’s word and the 
Frophet’s advice and explanations correctly.

T^e third Orces it the many individual men, whether maulanas, maulavis or Ulama, putting 
some selected Badith and Ayat from Quran to ]ustify gender inequality and protect the divine 
legitimacy. A lot these interpretations are corrupt or taken totally out of the context. Borne are 
totally imagined. But in almost all instances, lack of knowledge of the correct text or its context 
prevents women from repudiating their alleged inferiority vis-a -vis man. In t îs context, 
ignorance maintains women’s in present state of inequality.

The contemporaq( Islamic regimes are most distinct from ot^er regimes through the positions 
they accord women in the family and in sooiety. For Muslim Fundamentalists, women’s rights 
are not negotiable. Among Islamist resurgence as Jamat-I- Islam in Pakistan, Bangladesh, 
Ikhwan al- Muslimin in Fgypt, the Government of Islamio Republic in Iran, the Islamic Balvation 
Front (FIB) in Algeria, and the Taliban in A^hanistan. In some Muslim Bocieties like 
Afghanistan and Ageria, the struggle Or women’s rights is now decidedly life threatening. The 
religious dictate relies on it legitimacy on an ethic and tradition that re symbolized historically 
by t^e institutions of ‘andarun’ and ‘Furdah’, that is gender apartheid.

Women in many contemporary Muslim worlds object to fundamentalist interpretations of their 
opposition in all the intemational declarations towards protecting women’s civil and human 
rights. As Muslim women across the globe strive for t^elr rights, they adiculated what their 
rights are, how they can relate to Islam epistemology, how they resonate with existing social 
and political po^er in specific Muslim societies and how they can strategize the solution to 
promote them to be developed. Muslim women do have Identifled the interpretation of religious 
texts as a top priority. As such they must address the questions such as, how should women 
approach these texts? What kind of expertise is needed ^ r  them to do so? How can expe؛fs 
include the insights of grassroots women in the interpretive process?

On the other hand, in secular women’s movement, the crucial points of all International human 
rights documents ^ere encapsulated in UN initiatives of women’s advancement In global level. 
For example, the Mission Btatement to the final Flatform of Action of the fourth World 
Conference on Women (Beijing, 1995), of ^hich the f!rst and second ancles are as follows:

The Flatform for Action is an agenda for women’s empowerment. It aims at accelerating the 
implementation ofthe Nairobi Forward-looking Btra^gies^rthe Advancement of Women and



at removing all the obstacles to women’s active pafficipation in ali sheers of public and private 
life through a full and equal share in economio, social, cultural and political decision-making. 
This means that the principle of shared power and responsihilify should he estahlished between 
women and men at home, in the workplace and in the wider national and international 
communities. Equalify between women and men is a matter of human rights and a condition 
for social Justice and is also a necessary and fundamental prerequisite for equality, 
development and peace. A transformed paffnership based on equality between women and 
men is a oondition for people-centered sustainable development. A sustained and long-term 
commitment is essential, so that women and men can work Mgether for themselves, for their 
children and for sociefy to meet the ohallenges ofthe twenty-first century.

The Blatform for Action reaf^rms the fundamental principle set for in the Vienna Declaration and 
Platforms of Action, adopted by the World Conference on Human lights, that the human rights 
of women and ofthe girl child are an inalienable, integral and indivisible paff of universal human 
rights. As an agenda for aotion, the Platform seeks to promoM and protect the full enjoyment 
of all human rights and the fundamental freedom of all women throughout their life cycle.

The Platform for Action identified 12 focus areas fort^e improvement of women’s human rights: 
poverty, education, health, violenoe against women, effeots of armed conflict, economic 
structures and politics, inequality of men and women in decision-making, gender equality, 
women’s human rights, media, environment, and the girl child. The □onferenoe emphasized 
that the objective of a reasonabfy effcient national human rights policy must be to make rights 
ldentif!ed, articulated, and guaranteed in the international documents operational In pafficular 
political, economio, and cultural settings. T^is formulation implies that governments are 
committed to the promotion of women’s human rights in t^eir respective sooieties. When such 
is not the case the difficulties of transmission are exacerbated.

The Muslims world is not homogenous, nor do the all Muslims living under same legal and 
political environment. Millions and millions of women are surviving in respective country specie 
cultural, social norms, economic and political structures. Moreover, the contemporary women’s 
movement globally and its local intervention along with the present form of ‘globalization 
movement’ and its subsequent effects and structural adjustment has ushered in oonfliot, a 
spectrum of values of ffeedom forced Muslim women to looking themselves at the world. At the 
oenter of suoh conflict t^e Muslim women face at the dawn of the ne^ millennium is how to 
resolve the oontradiction between the exigencies of living in the oontemporary world and the 
requirements of being paff ofthe Islamist worldview. Women in Islamio country henoe raise 
their voices in different paffs ofthe Muslim world, networking among themselves under the 
broader network and act on looalfy. For the last few decades, in which t^e Women’s □eoade 
for integrating women in the world nationals countries national development prooess gave 
women’s ground to be involved and engaged in the development process. As a result, many 
Islamic countries women are already in a plafform, became aware and active about their rights 
and needs. Following the women’s decade it’s subsequent international Human rights 
conventions, law reforms, and the last International Convention on Elimination of all soffs 
□iscrimination Against Women (CEDAW) which declared in 1981 gave open avenues M women 
to raise their voice with references ofthe demands for human rights. But in many instances, 
women have no idea about the declarations and which rights have been promoted for them. But 
Muslim women voices are in inorease in the local, national and international arena.

In suoh a situation (In which the onfy source of logistic derives from Islam) women’s civil rights 
and human rights that universally adopted for all UN members states, Muslim women are



constrained to benefit out of these sources within the traditionally prescribed reiigious 
fra٨٦eworا<s. As a result Muslim feminist, feminist Theologist and human rights activists feit 
that, it would easier to reform and live with civil law towards civil rights, rather than casting time 
and energy to reform the ‘Sharia’. Many of them are also argues that, changing women’s 
position is difficult in the Islamio culture even with in the present changing needs and 
circumstances. Because in Islam women symbolizes tradition and cultural identity of Islam. T^e 
Curanio text esposes universal values and principles. But t^ese are often expressed through 
the context of the cultural and historical specification of the old centuries of Arabia. Muslim 
scholars have always recognized this characteristics of the Quran and facility it allows for 
accommodating human experiences across the various cultural manifestations of Islamic 
beliefs. Therefore, differences of opinion will always exist on how to apply Quranic injunction 
in diftering and changing socio-oulturai situations. For the similar reasons Muslim reformist also 
argues that, it is not t^e religion but the male interpretation of the Quran and Hadith at large, 
and there is increasingly re-enforcement t^at keeps and puts women oppressed along with the 
texts that were added on in the Middle ages.

Religion depends upon ‘faith’ and ‘will’ and t îs will meaningless if induced by force. However, 
the Quranic text is not meant to be frozen within a specific historical period and applicable to 
any necessary circumstances. The study of Islamic history shows changes possibility according 
to Quran that. Sharia is the product of intense intellectual activity and diversity of opinion 
straddling a period of six centuries, before stagnation set in.

Conclusions:

The present challenges reguire a re-awaking of religious intelleotual inquiry and discourse. Qnly 
then we can extract the universal principles that are found in the time and space bound 
examples in t^e text and applies them to our present socio-cultural context. For example, 
change has been brought regarding this in many aspects of t^e economic and political context 
of many parts of Islamic world today, in areas such as Islamic banking to advance the medicine, 
adopticn of birth control etc. But somehow the ability to innovate, to use "ijtihad’ (human 
reasoning on the basis of the text and to understand changing times and human needs), but 
circumstances has not been extended to issues affeoting women in particular. The messages 
of Quran are not intended to cripple our mind. In deciding to make religion a part of public life, 
the daunting task for all of us today is to nu^ure an activity to reconcile our faith to the 
challenges of changing times and circumstances that we are living ^ith.
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IN THE NAME OF GOD, THE COMPASSIONATE, THE MERCIFI.ÎL

AN OITTTNE DISCUSSION OF SOME ASPECTS OF 

m  r\LAN RIGHTS IN ISLÆM

INTRODUCTION

Study ofHuman Rights in Islam is best served by ^©nftning the attention of the 

re^eareher to the text of the original sources, mainly the Quran and the authentic 

Sunna, and to the practical applications during the llrst three decades after the 

Prophet ،Aluhammad (peace be upon him), v^hich period witnessed the governance 

of the Muslim Community by the ftrst four Caliphs, the rightly guided Caliphs.

This will reveal that the Islamic principles of Human Rights are as ancient as 

Islam itself. Tliey pre-date ail theories or principles of Fluman Rights that are 

mirrored in recorded history. The behaviour of some Islamic regimes since those 

early days, ٠٢ t^e juristic opinions of some scholars over the ages, do not detract 

from the content or value of the original Islamic principles. Latter day conduct 

and opinions were often coloured by residual elements of pre-Islaniic tribal 

custom or by the customs and practices of some of the peoples that embraced 

Islam.



A comparison between the Isiamic principles of Hnman Rights and the principles 

enunciated by the U.N. LJniversal Declaration of Fluman Rights and adopted by 

varions otiier international and regionai bodies, اا؛م  reveal that tliere are ^any 

simdarities and few differences. For a researcher to be ؛ib!e to dran’ a complete  

picture, lie or . ؟آا € nee،ls to stn،ly all aspects of Ilnman RIglits in Islam. For 

example, the principle of justice بم اا؛'  require e.\tensive study to show how it differs 

from the concept o f justice as geneGally •accepted in the W'estern legal sense. In 

Islam, it covers much greater areas than those that come within the scrutiny ofthe 

judicial autlmrities. The principal of equality in Islam also provides a fertile area 

for research, ^hen there is the principle of consultation, or t^e Shura, which 

embodies tl̂ e right ٠٢ the Aluslim to participate in the decision-n^aldng process. 

Then come the various freedoms, and the principles of social solidarity and the 

rig^Ls owe،! by society to the individual and hy t^e individual to his society. 

Covering all these ١•a٢i ٥لا $ aspects is important to any study that purports to give a 

complete picture of Human Rights in Islam. It is also important if the study is to 

do justice, to make a comparison between the Islamic system and the principles 

that have been adopted in the modern age.



s objective. Tt cannot be achievedلاmhitiه٨ therefore ^؛١٨ ideal ؛١٨ This, Iiowever, is 

١y the competentا on the subject held posi٧nلاا١sy ١ ؛آe purposes ofاin a study for t 

authority in the TMited Nations, suc^ as this one. .A participant in this syn،posium 

r attention to o،te or two aspects ofthe fslamicا١عmust, of necessity, restrict his o r 

system, starting from this premi.se, T have chosen to speak today of one of the 

ch may be the most important of all؛freedo،ns, the freedom of speech, >vh 

 freedoms. T shall also aااااr٠ss the su^ect of equality which, needless to say, is ؛;آ

of women an،l the ا١ا؟g٢آ great in)portance in all its manifestations including the 

non-^lu.slims in fyfuslim societie.s. However, in view of the li،nited time ٨٢ rights 

available, I shall confine my attention to only one aspect of equally and that is the 

equality between the seves in fslam. I believe that this would be apposite in light 

Elam and some of ؛١١ ofthe great dehate that has raged about the righE of women 

the mi.sguided notions that seek to misrepre.sent the differences in status between

.ui]der the Elan]ic system ا١€lا١men and wo



Under the Islamic legal system, the $har^ the freedom of speech is provided for 

hy tlie original texts, the Quran and the ،authentic Prophet's Sunnah. The Islamic 

concept of freedom of speech differs from the Western concept in that Islam 

considers it an "obligation” whereas Western systems consider it a "right". The 

difference betvveen the two is significant, for where freedom of speech is a rig^L 

tlie individual may e.xercise it ٠٢ refrain from doing so, whereas under tlie system 

whic^ considers it an obligation, the individual who does not express his opinion 

commits a sin.

Consider t^e following H.adiths of the Prophet which underline the importance of 

freedom of speech as an obligation on all Hluslims:

"Uet none of you be ،٦ wim^ who says I am one of t^e people, if they do good, I 

sliall do good ،ami if they ^0 bad, I shall ^0 lil؛€wise". (reported by Tirmidhi)

"Dne of tite greatest forms of Jihad (combat in the way ٠٢ God) is to confront a 

despotic ruler with ajust word”, (reported hy^irmidhi)

"Let not the frar of people prevent a man from telling the truth once it comes to 

his knowledge", (repotrtetl hy ^irmidhi and Ibn Majah)



آ،$ا rcporteil in the authentic records ofthe Prophet's traditiiin;• (؛:؛).؛ >٢١■، '؛)؛  It is ،•ا

c،’ to the؛،؛^t, said, " We p!e،lged our all^gi؛the Companions, Ubadah bin Al B،am 

 fessenger of God, may God's peace and blessings be upon hi^, to^ ؛؛! re،؛ ا؛ا؛؛ >اأ

obey, to tell tbe trutlt whatever it may be, not fearing blame from any ؛ءأا؛اس،ب-؛ ؛؛١

".carrying out Go،!'$ command

ء ؛إر ^ةبم  .ا consi،!er؛tble section of juristic opinion sees a link between the iluty ء؛أ أ

 one's opinion in !slam and tbe general ،luty to enjoin the اا0آ»و ١١٢ ءاو0أأ )؛;اا1

Jurists أث(اوااعك.؛ probibit evildoing, which is one ofthe mandatory requirements of 

or a ؛!«,viJual ،!uty titat binds every' single AlusI؛differ over whether it is an in،l 

nity؛^communal duty witich is discharge،} by some members of the comm 

perforn^ing it. A futJlter ،llfference of opinion among jurists relates to 'A'hether this 

then ؛ص،ا t،!opte،l because of its rational authority؛ general ،luty was drst 

cante first ،؟confirmed by a legislative provision, or wltetber the legislative comtnan 

was supported by rational and moral authority. T)ere is no divergence of ^؛١٨ 

,opinion as to tl̂ e existence ofthe duty on both legislative and rational grounds



The legislative references to the duty to enjoin the doing of good and prohibiting 

evil is foun،l in several Quaranic provisions, inclu،l؛ngthe following;

"You are indeed the best commun̂؛  ever brought forth for mankind; you enjoin 

the doing of what is right an^ forbid the doing of what is wrong, and you believe 

in God". (Surah Al Imran 110)

".And the helievcrs, both men an،l women, they are in charge of one another; they 

enjoin the doing of what is right and forbid the doing of what is wrong, and are 

constant in prayer, and render the purifying dues and obey God and ء1؛ة  

Messenger”. ( S u ^  .Al Tawbah 71)

Thejuri.sLs ofthe Imami Shiite and Mu'utazilite secE place certain conditions and 

constraints upon anyone attempting to enjoin the doing of good ٠٢ prohibit the 

doing of evil. Two salient con،lltions are that such an individual must know w^at 

he is saying, and that ^is order or prohibition must not lead to a greater harm 

t^an that which he attempE to remove or prevenL



fn Sunni Jurisprudence the conditions that are piaced by the majority of jurists 

are ٨٨ tiie prohibition ٠٢ evii. They stipulate, for instauce, that tliere must he 

consensus as to the evil nature of the thing that is being prohibited. Should there 

be ؛١  divergence of opinion as to whether it is an evil thing or not, then it is not 

allowed to attempt to prohibit It Furthermore, the evil complained of must be 

puhliciy visible or ascertainable for, under tlie Siiaria, it is not allowed to spy ٠٨ 

people.

It is Indeed regrettable that the religious duty to enjoin the doing of good and 

prohibit the doing of evil has at time^ been e.xploited as ؛آ  tool to furtlier ends 

oilier than those for which it was enacted. It has been used as an instrument to 

deprive people of tlieir freevloms by certain bigoted quarters which attempt to 

impose their views on others. It is, therefore, of paramount importance for 

،^luslims in ؛lutliority ever^vliere to ensure that the duty of ordering the doing of  

good and the forbidding ٨٢evil is suhjected to the most careful ٨٢studies and that 

.strict ؛ind cle؛ir criteria are placed for its implementation. Tliis is an essential  

requirement if we are to prevent the abuse of the legislative provisions, leading to 

results contrary to those intended.



Before leaving this subject I must point out, however, that the freedom of speech 

in [sاa  is su^ect to one restriction: that it must not be exercised to commit or ا١١

؛ااا1  the commission ٨٢ a breach of a religious principle. Freedom of speech is not 

the freedom to call to •apostasy’ or atheism or to defame anyone, or to question the 

validity ofthe non-controversial prohibitions against crimes like murder, theft and 

adultery.

Tl>e restriction of freedom of speech where it impinges on religion, is probably an 

area where there is a difference in understanding between the Islamic an؛l t^e 

Western systems. In the latter, there appear to be varying degrees of tole <̂ n̂ce for 

individuals who expres.s t^eir rejection or disapproval of religion. But the Western 

systems have restrictions of their own as well. ^¥hat springs to mind is the 

criminalisation ٠٢ the opinions that cast doubt on the veracity of reports that 

concern the history of a certain section ٥٢ Western populations ،luring this 

century-. It .seems, therefore, that the Islamic and Western system.؟ are ؛٨  uni.snn in 

one respect ،at least, and t^at 1ة that the freedom of speecl  ̂ cannot be totally 

unrestricted.



 'wnmen is one ofthe thorny issues in contemporary ا،ص; equality between men اآ١ء

Muslim societies. In some of those societies one often wonders wiretlrer t  is حerا١

any connection between what the Sharia provides and the position to which 

women have been assigned.

This notwithstanding, it is a fact that Ijtihad (ا هةء  e.xertion to ftnd •،mowers to ا

questions) is compulsory' in t^e Isl؛rmic system, and differences of opinion ؛rre  

tolerate،!. There is, therefore, sufficient latitude for varying opinions on the 

position of women in Islamic societies, an،! comparisons between situations that 

dilTer with the difference of gender.

In a discourse like this, Imwever, is it not pertinent to ask: simul،{ we or $lro،dd we 

not be guided by the Prophet's deeds? Should not the position tbat the Prophet 

assigned for women in Aladinese society during liis lifetime be the basis and tl̂ e 

minimum standard ٨٢women's positions in Mulsim societies today?



The Proplu't (اا تا ؛ا،ا اا ،ماا صا  women arc the halves (sha<p،l<}) of men, Ihns imposing 

compiete equaiity between tile two; and equaiity that takes proper account of the 

natural differences hetween the sexes, and the ilnancial burdens that men, hut not 

women, are ordered to bear.

.And the Quran states that, ".,..The hehevers, both men and women, are in charge 

of each other..,.." (.-VI Tawbah 71)

Women partook in battle alongside the Prophet; it is an established historicai fact 

tliat llfteeii women were amongst his soldiers in the Battle of tlie Trench. Tlie 

.Ansarite lady. I'm .Amanali .^asi^a^ hin Kaab fought Iilongside the Prophet in the 

B؛ittle of Uliud and suffered 12 wounds iiillicted by spear or sword. Q f this event, 

the second Caliph Umar bin •Al Hhattab says, "I heard the Messenger of Cod say, 

’Wlierev'er 1 looked I could see lier lighting ill my defence'." Another 

distinguished lady was U’m Haram, for whom the Prophet prayed that she may 

sail the seas ill order to Fight in tlie way of God. The prayer was miswered ؛ind she  

sailed to Cyprus where she died and where her grave can be found in Uarnaca 

to،lav.



On :١ (lifTercnt plane, the Prophet's mosque In Madina vvas always a place of 

worship an،l learning, ^^omen participated In tite \Xosque In both worship and tite 

quest for knowletlge. Likewise, women p؛trt؛c؛p:t،ed In the commercial aitil 

agricultutatl activities of their contmunity; prominent amongst them was the 

.An.sarite l  m Aluhashshir, the owner of a palm tree plantation. Women also؛

sitare،! witit their husbands their social activities, Includlttg the functions of 

hospitality when their hushands entertained guests. Borne tvomen had hospitality 

stations of titeir own, suc^ as £؛nt Bltu^aik of the Ansaar, whose house afforded 

shelter to the early Muhajirs, i.e. the migrants from Alakkah to Aladlna.

These then are the e.stahllshed facLs that illustrate the position of wo^en in 

Afadina during the Prophet's lifetime. Across history, thereafter, Alushnt women 

enjoyed a prominent social and cultural status. During the 7th century  ̂ofthe HIjrl 

Islatttic caEtt،lar, (tite 14th of tite Gregorian calendar), tite city of Alakkah 

witnessed more th؛tn 250 women .scholars who were the snhject of commentarle.s 

by the fatttous historian of that age, Ibn Fahd. Various other ages have borne 

witness to the valuable contributions of women to the progress of learning and 

education.



Ibn .Al Kawim (the Avell known Hambali jurist) says, "X jurist must mes^ 

this comm€n،!able juristic ٢! ".between tl̂ e legal obligation an،l the actual facts 

this age of information, many ٨! r^^lled to t^e Ylusllm woman؛ opinion were to be 

current ا1عأ ،loors would have been opened to her and we would have averted 

disaster in which she is deprived of her natural Islamic rights.

take أا،ا، im؛p،al of equality between men and women, Isl؛In establishing the ^rinc 

cognisance ofthe natural ،!!!Terences between tlte sexes an،l tlte ،llsparity between

the financial responsibilities of each.

Titese differences, however, should bave been kept within tlte bounds that were 

intended and not e.\acerbated to the point of e.rtlngu،$ltlng dte principle that Itad

tlv€  ̂of men.؛made women the equal lt

Alen In I.slttm, for ln.s^nc€, are made to bear certain financial obligations from 

wltic^ women are exempt, even If tltey ،are wealthy. Consequently, In tlte field of 

succession, in some cases a woman is entitled to receive half the portion that a man



can inherit. In other case؛؛ they may receive equal portions. mail's Financial 

burdens include the provision of a dowry upon his marriage, the upkeep of his 

wife and children and caring for otiier needy relatives in the event that he has an 

excess of funds over liis own and family's needs. None ofthese expenses need be 

borne by the woman, even if she is weaitliy. This is why tlie mail is given the 

supreme control of the household which is a responsibility as much as it is a right, 

and wiiicli does not deprive tlie wife of her will or lier right to participate in 

determining the marital welfare.

Tlie différences betxveen the po.sitions of men and women in Tsiam, then, are 

clearly defined and do not impair the balance of equality between them.

I siiail now move on to examine two further areas whicii I have chosen because of 

their importance in exemplifying the role of women in Islam: women as witnesses 

injudiciai proceedings and as liolders of high public office.



The verse of the "debt" in the seconti Sunih of the Quran c:}lls for a contract 

under which ،٦ debt is incurred to be written and for two males to Avitness the 

transaction, ! f  there be not two men, then one man ^n،l two women, so that if one 

of the women shoui،l err, tlte other will remind her. Now, although tite writing of a 

loan contract or tite presence of 2 male witnesses or one m؛tle and 2 femaie 

witnesses are not considered to be vital conditions for the validity of tlte contract 

in Islamic jurispru،lence, the evidentiary' element In the Quaranic text referred to 

has been exJended by analogy to become ؛t requirement in ail situations where tite  

testimony of witnesses is required. This means that the male element in t^e giving 

of testimony is essential, i.e. at least one man and, if ٠٦ second man cannot be 

foun،l, then two women. Four women in lieu of 2 men will not do. Since the 

objective of the testimony is to find the truth and prove it, and women in those 

early days were not well conversant with tbe >¥ays of trade ا،صت commerce, it xvas 

incumbent on the ju،lge in trying to establish the truth to require that there should 

be a second woman to remind an erring female witness.



At this juncture, it is apposite to examine the Isiamic view of the constrnction of 

legislative provisions. In [slamic jurisprudence there are two scltools of thought on 

this matter, the literal and the purposive. The literal school restricts itself to the 

literal meaning ofthe te.xt !١١ question, whetlter it is the Quran or the Sunnah, and 

refuses to go beyond it. T^e foremost holder of this view Is the 7ah!ri sect. The 

second school of thought goes beyond the literal meaning ٠٢ the text, seeking the 

o^ectlve for which it w-as enacted •and the effective cau.se on which It was based. 

The p٢es ااor absence of legislative effect woul،l therefore ،legend 0 اع١•ا٧  tl؛e 

presence or ;١bsence of such •an o^ectiv'e and elTective cause. The first to Initiate 

this school was Lhnar hin .Al Klrattab, the second □alipb after the ?ropheL He 

was followed in Îs view's by some of the companions and the ٢٠اا o١vers of the 

s€C0n،l generation. This trend culminated !١١ the ٠n١€rg€nجء of the I،na!n Alallk bln 

.Anas, founder of the Alallkl sect and leader of the concept of ’\IAQ.ASTD .AÎ  

SILARI.AH, or ١̂١̂  Objectives of the Bharlah In Islamic .Iuri.spru،lence. In the 

modern age, this school of thought ha  ̂ seen a revival based on t^e works of the 

prondnent >[alikl jurist Al Bhatlbi. His valuable work, ALMUiVAFAOAT, devotes 

the whole second volume to the subject



The CaJiph Umar hin .Al ^^hattab was the ftrst to address the testimony' o f 

witnesses as a means to reacii the truth. He consider^،! this to he the !e^isiative 

the V'erse o f  debt in t^e Quran. .Accordingly', !le heid that the ءءا''؛ء ٨٢  0^آ

done is sufficient, and that their testimony in certain matters؛ testimony o f women 

sعتاhearin^ and breast feeding, ta؛^-mown to women, such as chi؛ whicii are best 

precedence over the testimony o؛؛owed in tliese views hy severa؛ f  men. He was fo 

foremost amongst whom was .Abu Hanifah, the founder and leader o f the .؟,jurist

l  secL؛H ana

H hattah's philosophy would appear at times to lea^ ̂م H'ow, Iiltlioug^ Um، ا ar bin 

to suspend it, that is not the case. W liat ٨٢ ,to a departure from the enactetl te.vt 

out the objective for whic^ the legislation was enacted and ؛؛Um ar did W،1S to see 

then give the t e ^  t^e interpretation that woul^ fulft! that objective. One wonders 

what L’mar would Iiave tliought o f  tlie intellectual standard o f  som e wom en o f  the 

m odern age. W'ould he have given precedence to the testim ony o f  an ignorant or 

in who was an acknow ledged leader in one؛haif-e،iucated man over that o f a  w om 

the d iscip lines such as law, m edicine, finance or adm inistration? .And would •any ٠٢ 

of tlie jurists today consider it an affront if  a scholar were to follow  in the steps o f 

mar and state that m any wom en o f  the m odern age, educated and experts inآL

?their fields, do not err and do not need to be rem inded



There is nothing in the Quran prohibiting the assumption by women of the 

position of head of government, or other high public office. Those in Islam who 

adhered to such a prohibition relied on a tradition ofthe Prophet reported by .Aii 

Bukrah (as recorded by Al Bukliari) whici] states that the Messenger of God, 

peace be upon him, when ا١ e heard that BL^AIS', the daughter of the Persian 

Emperor, became ruler of l)er people said, "A nation that submits to the 

leadership of a woman wiii not succeed".

FTere, I do not propose to discuss t^e doubts cast upon the authenticity of this 

reported tradition, especially since it wa.s reported after the murder of the third 

€ ؛١اا ph Uthman, and the assumption of the leadership of an •army hy the \Iother 

of t ا١ e Faithful, ■Aisha. Flowever, even conceding the authenticity of this tradition, 

it cannot be understood to contain a total prohibition on women occupying any 

public post. The most that can be said for prohibition is that ؛أ  woman is not 

allowed to be ،٦ Gaiiph, with all that would involve from leadership of •armies in 

b،attle and worshippers in prayer, to other vital forms of governance.



.Abu ملتآء ،ا  chose to interpret the tradition as imposing only a limited ban against أآ

women becoming Caliphs. An interesting explanation of the tradition is foun،l in 

"F. ilDFTAL OADEER SH AIiJI . JAM IJ AL SAG HEER", vol. 5, page 303, 

where .Al [mam Al Teebi Is reported to have said, "This tradition only contains a 

prophecy that success woul^ elude the Persians...". Subsequent jurists followed 

tids by saying that the tradition does not contain a legislative provision but rather 

a prophecy in the same manner that the following Quninic verse from Surah .AL- 

RL؛M conveys a prophecy; "Defeated have been the ^y^antine in the lands close- 

by; yet it is they who, notwithstanding this defeat, shall be victorious within a few 

years...".

Also it mu.st be remembered that the ^uran praised Bilqees (the queen of Sheba) 

for her prudence and wisdom which led to the salvation of her people from certain 

^e.struction. This reinforces the argument that tiae tradition concerning the 

Persians was really limited to the factual circumstances of BL^AN, the Queen of 

Persia at that time. .According to one of tiae [siamic rues of construction, where a 

text is specific to the facts of a particular situation, it cannot be used as support 

for a generally applicable legislative provision.



There are examples nf ■women engaging in public ،luties in the days ٨٢ the Prophet 

and his successors. Tlius tlie Prophet appointed SA\TR.\ BINT .NTTHAYK 

.AT,USDIYVAH as prefect over the market in \Takkah. Such prefecLship is a form 

of juvlicial rank and a general public office. Umar went furtlier by giving lier a 

whip wit^ whicli to discipline transgressors. Umar went on to appoint Al 

SH.AF.AA ^UNT ABD.ALLAH to the prefectship of the Madina market

III contemporary juri.؟prudence, the late Sliiiikli .Muhammad .Al Ghazali said in ة[اا  

work on tlie Sunnah between t^e people of Fiqh and the people ٨٢ Hadith word.s 

to the effect tliat the issue is not one of gender but of morals, psychological talents 

ibilities and of educational competence, which may be present in a woman؛ ind؛  

but not ill many men. .A pious competent woman would be better than a man 

whose only ،]imlillcatiim would appear to be 1؛ thick beard. •Again, Dr. Nruh؛imma<l 

Fareed Sa،liq obtained liis PH.D. from Uairo University ill 191? for his tliesis oil 

the political rights of women, wlierein lie gave a list of examples of, and evidences 

for, the participation of women ill political affairs.



Tt remains to us to ask: What is there to prevent a woman from heading a 

government? .After ail, the prennership of a government does not include the 

religious duties of a Muslim Galiph, and the caiiphate as a political system has

long disappeared, anyway.

ftues of the Muslim Queen •ARW.A BLNT •AHALAD؛،Historians wiii recall t|}e v 

who rule،! over The Yemen for a long period many centuries ago. Bhe exemplifled 

administration of the count،y• ،؛the wise aiui reformist ،•uler whose lea،iership an 

n،l other virtues as a ruler have ^een the؛، was a great success .story. Her wls،!om

subject o f several scholarly works, inclutling a PH.D. thesis.

at can still he؛time allotted to this presentation means that a lot o f wl 1؛ا!أ€،'ل The 

.out the freedom of opinion and equality ofthe sexes wiii have to he left out؛،^ id؛(s 

only hope that the necessary brevity of the presentation will not cause it to fall آ

,short ofthe outline picture that T have attempted to draw


