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ENRICHING THE UNIVERSALITY OF HUMAN RIGHTS: ISLAMIC PERSPECTIVES ON THE
UNIVERSAL DECLARATION OF HUMAN RIGHTS
(Geneva, 9 - 10 November 1998)

Note by the secretariat

On 9 and 10 November 1998, the Office of the High Commissioner for Human
Rights, in cooperation with the Organization of the Islamic Conference (0IC),
organized, at the United Office in Geneva, a seminar entitled “Enriching the
Universality of Human Rights, Islamic Perspectives on the Universal
Declaration of Human Rights”.

This seminar, which forms part of a process for providing Islamic
perspectives on the Universal Declaration, was organized during the 50th
anniversary year of the Universal Declaration of Human Rights. It was designed
to promote respect among peoples and a better understanding of the
significance of cultural and religious backgrounds in the context of the
Universal Declaration. Twenty experts in Islamic Law and human rights were
selected by the High Commissioner, in consultation with OIC. Given the
academic character of the seminar, no final conclusions were drawn nor was a
final resolution adopted.

In her closing statement, the High Commissioner reflecting on the
results of the seminar, said that it had opened a channel of communication and
indicated her intention of publlshlng the proceedings of the seminar, which
would include a summary of the discussions and the papers presented by the
experts.

Owing to financial constraints and the lack of human resources, the
Office of the High Commissioner for Human Rights was not in position to
publish the final version of the publication for the fifty-fifth session of
the Commission on Human Rights. The present document contains, the statements
of the High Commissioner for Human Rights and the Secretary-general of the
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0IC, a draft summary of the discussions in three languages, the statement made
by the Deputy Foreign Minister of the Islamic Republic of Iran, the closing
statement of the High Commissioner, and the list of experts, as well as the
papers presented by the experts in their original language. It is to be
considered as a provisional version, pending its final publication in the

three languages of the seminar (English, French and Arabic) in due course.

The attached document contains the papers submitted by the experts in
their original languages, pending translation.
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3. STATEMENT OF THE DEPUTY FOREIGN
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4. CLOSING STATEMENT OF THE HIGH COMMISSIONER
FOR HUMAN RIGHTS 162 - 163
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Original: Arabic/English

Seminar on “Enriching the Universality of Human Rights”
Islamic Perspectives
on the Universal Declaration of Human Rights
Geneva, 9-10 November 1998

“The International Collective Guarantee of Human Rights”

By:

Dr. Mohammad Al-Ansari
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Introduction

Islam first to recoenise the supremacv of the human being

Perhaps one of the most eloquent verses attesting to the supremacy God has bestowed
on mankind, the human being, regardless of traits and affiliations, is in the words of the
Almighty: “Verily We have honoured the children of Adam. We carry them on the land
and on the sea, and have made provision of good things for them, and have preferred
them above many of those whom We created with a marked preferment”. (4/-/ssra’: 70).

It is evident that the use of the term “Children of Adam” slices through all differences
in class, religion, colour or race. The above verse clearly states that the fact that God has
granted this honour supersedes the colour, race or religion a human being has landed
himself.

This supremacy has entailed rights. These rights, enjoyed under the first Islamic State
ruled by Prophet Mohammed, continued to reign supreme with the expansion of the
supremacy of Islam.

What is worth noting at this juncture is that this supremacy and the rights it entailed,
contrary to the case of Western democracies in the forefront of which are France and
Britain, did not find root as a result of intellectual conflicts or revolutions or demands.
Rather, they were established to become inherent through the vision of God. Without
prior knowledge, the inhabitants of the Arab Peninsula were bestowed with the Koranic
verse: “O mankind! Lo! We have created you male and female, and have made nations
and tribes that ye may know one another. Lo! The noblest of you, in the sight of Allah, is
the best in conduct” (4/-Hujurat 13). Then came the other verse, which continues to be
the Islamic source of supremacy and dignity of humanity, paving the way for the
legitimacy of attaining his rights. A

These very same rights that Islam had donned on mankind, without calls for them or
revolutions to win them, have become, in some Western schools of thought and societies,
the focus of controversy if not condemnation.

The legislation that has drawn more controversy than others are those relating to Jihad
and other provisions pertaining to women.

In this comprehensive summary I will try to shed light on the legislative value of
Human Rights in the provisions of Islamic Shari’a relating to Jihad and women. My role
will be confined to conveying, as faithfully and as accurately as possible, the views
reflected i the original and early interpretations of Shari’a. It is left to the reader to
understand their content and be as objective as one can expect in assessing their
importance.
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First: Human Rights in the Provisions of Jihad

No Islamic scholar has ever cast doubt on the fact that the notion of Jihad for the cause
of God became an inherent part of Islamic society under Islamic rule for the purpose of
defending the nation, upholding the rights of the underdogs and safeguarding world peace
against the evil of all aggressors.

When the Almighty addressed his followers to extend the hand of peace he said: “O ye
who believe! Come, all of you, into peace; and follow not the footsteps of the devil Lo!
He is an open enemy for you”. (4/-Bagara: 208). He urged them to be the protectors of
peace against the greedy and the usurpers of the rights of the weak. He wamned them of
the danger of injustice prevailing over equality, peace becoming a pray for aggression and
called on them “How should ye not fight for the cause of God and of the feeble among
men and of the women and the children who are crying: our Lord! Bring us forth from
out of this town of which the people are oppressors! Oh, give us from thy presence some
protecting friend! Oh, give us from thy presence some defender”. (4/-Visa’: 75).

This notion of Jihad has been, since the inception of Islam and until recent times, the
guardian of peace and the protector of Human Rights, and a deterrent against greed and
injustice. The chapters of the history of Islam bear testimony to this undisputed fact.

What is most surprising and shocking is that the very same principle is m the dock
today, accused of violating the Human rights it is meant to protect.

It is astonishing that some Westerners should label the protection of Human Rights
through Jihad a violation of these rights. To persist in such attitude and to continue to
perpetuate such understanding can only constitute a breach of these rights under the guise
of protecting them.

This is a lopsided reflection on the true meaning of the Jihad, formed in the minds of
many Westerners and has found its way into the thnking of many naive and confused
Moslems. Such a reflection has become one of the most controversial, yet illusionary,
issues over the stand Islam takes vis-a-vis Human Rights.

The irony of understanding the notion of Jihad, as explained in Islamic Shari’a and the
picture painted in the mind’s eye of Westerners. The vast discrepancy stems from the
meaning of the word Jihad in Figh and the Western interpretation of the term, which has
been translated into Holy War, 4/-Harb Al-Mugadasa. In this paper 1 will try to show the
difference between the false picture painted for Westerners about Jihad for reasons I will
not dwell upon, and the true meaning of the word as described in Islamic Shari’a. I shall
confine myself to the one task of reflecting what the Koran says about Jihad, the Sunna
and the writings of renowned Moslem scholars whose ultimate aim was to serve the cause
of God. I shall also endeavour to be as accurate as possible, in the hope of removing any
misunderstanding surrounding this issue.

First: what is the meaning of Jihad

The term Jihad has a much wider scope than the narrow one some people try to
confine it to. Jihad means making the effort, regardless of its nature, to see that justice is
done and to win the approval of the Almighty. There is no doubt that the spending of time
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and money, dissemination of Knowledge and cultures to enlighten others about Islam and
confronting difficulties and pain are all forms of exerting such effort which makes those
who exercise it Mujahideen.

It is a fact that Jihad in battle was not legitimate before Prophet Mohammed left for
Madina (Hijra). However, the word Jihad and the call for it appeared in many of the
Koranic verses revealed in Mecca, “So obey not the disbelievers, but strive against them
herewith with a great endeavour” (4/-Furqan: 52), and “Then lo! thy Lord-for those who
became fugitives after they had been persecuted, and then fought and were steadfast-lo!
thy Lord afterward is (for them) Forgiving, Merciful” (4/-Nahl: 110). k is abundantly
clear that wherever the term “Jihad” was mentioned in verses revealed in Mecca , it meant
all forms of effort, except for doing battle, to uphold the word of God and spread his
message among people through persuasion and counsel

Second- Jihad in battle: when and whv?

There is a consensus that Jihad in barttle became legitimate after Hijra and the
settlement of the Prophet in Madina. Nevertheless, what is its purpose? Why was it not
confined to the peaceful means used in Holy Mecca? Could it have been a means of
forcing people into joining Islam contrary to their persuasions? Islamic Shari’a, and
Islamic Shari’a alone, has the answers to these questions. Any attempt by an outside
source will only prove futile and inconclusive.

Let us look, then, at the answers provided by Shari’a on these important issues starting
with the first ring in the chain. The Koran stipulates that God has entrusted man with
serious tasks. And, that man should live up to, in his own interest and that of mankind as
a whole: “But if there come unto you from Me a guidance, then who followeth My
guidance, he will not go astray nor come to grief But he who turneth away from
remembrance of Me, his will be a narrow life” (Taha: 123-124).

What are the prerequisites for man to become eligible for such a mission? The
following conditions must be met:

1- Awareness of the message sent by God and revealed to the people by God’s
messengers and prophets. Those who do not receive the message are not eligible,
“We never punish until we have sent a messenger” (4/-Isra’; 15).

2- The ability to carry out the task. The incumbent must have the vision, the belief
and the ability to put them into practice. If asked to do more than he can shoulder,
he is exonerated from all responsibility. God says: “God tasketh not a soul beyond
its scope” (4/-Bagara: 236).

3- The freedom of acceptance of the call of the Almighty. The words of God clearly
stipulate that “There is no compulsion in religion. The right direction is henceforth
distinct from error” (4/-Bagara: 256), and “Say: it is truth from the Lord of you
all. Then whosoever will, let them believe, and whosoever will, let them
disbelieve. Lo! We have prepared for disbelievers fire. Its tent encloseth them”
(AI-Kahf 29).
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In light of these prerequisites set by God, the scholars of Shari’a refrained from
entrusting the uninformed (person unaware of a message directed at him), and treated
such person on equal footing with the forgetful or the absent-minded. They also refrained
from entrusting the compelled (lperson who has no choice or will of action) if out of
need, responds to the task or not . This proves that entrusting man with a task set by God
can only be fulfilled in an atmosphere where the incumbent has the freedom of choice to
decide whether to respond to the mission or not.

This can only mean that the duty of those messengers, rulers or scholars, who spread
the message of God is limited to mforming the people of Gods wishes and provisions.
They command the people to listen but leave them the choice of making their own
decisions. They should, however, draw their attention to the retribution those entrusted
may face. Those who are made to accept the divine task against their will can not be held
responsible due to the absence of an important prerequisite: freedom of choice. In
addition, they cannot be rewarded for what they forced to do.

This shows that Jihad in battle was not called for by the Almighty to compel people to
undertake the tasks they were called upon to do. If that were the case, Jihad would oullify
the commissioning because it would undermine the freedom of choice.

Why was Jihad in battle called for then? Why was the timing to follow Hijra?

To answer the question it is important to differentiate between the two sets of
circumstances Moslems confronted in Mecca and in the wake of their settlement in
Madina. In Mecca, there was no enemy to fight. Their mission was to inform and tell
others while putting up with the harassment and ill treatment by the infidels.

When they left for Madina and settled there, the majority of inhabitants converted to
Islam. Two rights, God had not previously bestowed on them, ensued. The first, Dar A/-
Islam: a geographical boundary that encompassed religion and Shari’a; The second, an
Islamic society giving a meaning to nationhood under a commprehensive Islamic regime.

The convergence of these two sets of circumstances led to the birth of the Islamic
State with 1ts three pillars: land, nationhood, and the authority that perpetuated
nationhood and the link with land.

It goes without saying that these three pillars constitute the most precious of Human
Rights that God has given to Moslems in early Islam. It was, therefore, the responsibility
of Moslems to protect these pillars and defend them against aggression or conspiracy,
making Jihad in battle, not sanctioned before for lack of justifying grounds, a corollary.

The land bequeathed to them by God, the Islamic group that formed on this land and
the authority that gave the group strength and a common cause, all of which Moslems did
not possess before, made the sanctioning of Jihad in battle an imperative.

Third- Evidence from the Koran, Sunna and interpretations of Moslem scholars

I- The Koran: Verses from the Koran are unequivocal about Jihad in battle. “Fight in
the way of Allah against those who fight against you, but begin no hostilities. Lo!
Allah loveth not aggressors”(4/-Bagara:190); “Allah forbiddeth you not those

! Not clear.
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who warred not against you on account of religion and drove you not out from
your homes, that ye should show them kindness and deal justly with them. Lo!
Allah loveth the just. Allah forbiddeth you only those who warred against you on
account of religion and have driven you out from your homes and helped to drive
you out, that ye make friends of them. Whosoever maketh friends of them-(all)
such are wrong-doers”(A/-VMumtahanah:8&9); “And if one of the idolaters seeketh
thy protection, then protect him so that he may hear the word of Allah, and
afterward convey him to his place of safety. That is because they are folk who
know not”(d/-Tauba: 6). All these verses were revealed after the armistice of
Hudaibia, during the latter stages of Prophet Mohammed’s life, and were not
repelled by other verses.

The Sunna: Ibn Maja ,Abu Dawood and Ahmed quoted Handhala, the Prophet’s
writer, as saying: “We fought alongside the Prophet and came across a dead
woman surrounded by a crowd who made way for him. He said: ‘This woman was
not doing battle, why was she killed?’. He then tumed to one man and ordered him
to convey a message to Khalid [bn 4l-Waleed not t6 kil women, the unarmed and
those who seek protection”. Abu Dawood said Anas Ibn Malik quoted the Prophet
as saying once “Ride in the name of Allah but do not kill an old man or a child or a
woman, and do not pillage...” The first Caliph Abu Bakr told Usama the
commander of his first campaign: “Do not be treacherous or back-stabbers. Do not
pillage or mutilate. Do not kill an old man or a child or a woman...If you come
across people at worship leave them to what they are worshipping”. Scholars agree
that the words of Abu Bakr are on par with what the Prophet had said. If fighting
battles was intended to confront the infidels solely, then killing an infidel! woman
and worshippers would become not only legitimate but also a duty. But when the
Prophet forebode the killing of those who do not take up arms or fight back like
old men he showed that sanctioning Jihad in battle is intended as a deterrent.

The Prophet’s approach in campaigns: There is ample evidence to the fact that the
Prophet only launched his campaigns against those who started aggression or
hatched conspiracies against Moslems, or against those who were planning to do
so. The Khaibar campaign is one example in point, when it became known to him
that the Jews of Khaibar were planning, with the help of the tribe of Ghatfan, to
take the Moslems by surprise. .

Interpretations of scholars. Moslem scholars like the Imams Malik, Abu Hanifa,
Ahmed and their followers, as well as Imam A/-Shafii’, in two of his scriptures,
agree that Jihad in battle was sanctioned to protect the rights and to act as a
deterrent when the peace that God ordered is threatened. Lack of space does not
permit the full texts of their verdict. Those interested in these texts can refer to the
following: /bn Rushd, Bidayet Al-Mujtahid, 1/369&370; Ibn Qudama, Al-Mughni,
1/301; Ibn Al-Humam, Fath Al-qadeer, 5/452 and Al-Sharh Al-Sagheer fi Aqrab
Al-Masalik, 2/275; Al-Shirbini, Mughni Al-Muhtaj, 4/234; and Imam Malik, Al-
Moudaona, 2/6.

Islamic conquests. The history of Islamic conquests, when viewed in light of their
motives or the state in which the conquered nations found themselves in before
joining Islam, is a reflection of the provision for Jihad in battle as stipulated in the
Koran, Sunna and the interpretations of scholars. The motives for Jihad in battle
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were not to compel peoples to convert to Islam nor were they to violate the rights
of humans. Rather, they were intended to deflect the dangers of an ongoing war or
to pre-empt one in the making. There is no doubt that being a step ahead of other
nations planning to launch war is a legitimate act of defence justified in every era.
Imam A4/-Ghazali, may his soul rest in peace, in his book “Al-Mankhool” wrote to
dispel any confusion: “The Romans, if you do not invade them, they will invade
you”. History also bears witness to the fact that under these conquests, no
Christian was denied the right to his Christianity and that no Jew was denied
Judaism, without any exception. In Andalusia, for example, the welfare, freedom
and dignity enjoyed by the Jews under an Islamic state were unmatched before or
after the Islamic rule. Another example is that of ancient Syria, the Lebanon and
Palestine, which came under Islamic, rule when the majority of inhabitants were
Christians. Between one third and half of the population until the advent of the
Crusades. I am certain that you are all aware that the leader of the first Crusade
wrote to the Christians there asking them to decide which side they were on. They
" wrote back, in what was then a historic decision, saying they were on the side of
the Moslems®. One wonders, if the Moslems had maltreated those Christians or
violated their rights, would they have joined the Moslem ranks against their co-
religionists when every one knew that they were dealt with according to Islamic

Law?

Todav’s false image: Who is to blame?

Let us compare the purposes for which Jihad was mstituted and the ethics and Code of
Conduct governing it with the practices we see in Arab and Islamic countries under its
guise. Once you ascertain that the meaning of Jihad is not a figment of my own
imagination, that it is a reflection of what is stated in the Book of God, the Surng and the
interpretations of scholars, you will come to realise that what is happening in some places
in the name of Jihad is false and completely remote from it.

The question that one should ask, though, who is responsible for persisting in painting
this image. The responsibility falls on those who insist on calling these false practices
Fundamentalism and insist on linking them to Islam claiming that one is the spitting
image of the other. Those who perpetrate such acts are driven by their sick mentality and
their ignorance of Islam and use religion to justify their ends especially when they know
they are labelled as Islamic acts. They think that this is their divine mission.

The determination of the Western media, on the other hand, to describe such
irreligious and reckless acts as fundamentalist and based on the faith of Islam provide an
added impetus to the perpetrators to persist in such acts.

Islamic Shari’a, which has a sacred place for Human Rights can only justify Jihad to
protect these rights or to restore them when usurped. It is remote from reckless acts of
this nature and will not hesitate to punish their perpetrators, and can in no way embrace
them, let alone be linked to them.

The fundamentalism which emanates from the Shari’a denounces any attempt to
violate the rights and dignity of man bestowed on him by God. The Holy Prophet quoted
by Muslim, Alnisa’i and Ahmed said: “Those from my nation who turn against the nation,

% Not visible

077



violate the good and the bad, do not respect the believers and do not keep their word, are
not members of my faith”.

Second: The fate of Human Rights in provisions relating to women

It is an established fact that God has given man the duty of submission. He has also
given him the right of humanity. Since both men and women are bound by the same
submission, it is only natural that they enjoy the same rights.

Gender has no consequence whatsoever in some of the differences we see in the duties
placed on the two sexes and the rights they enjoy. A host of external factors can become
responsible for such discrepancy. The principles, according to Shari’a, are one. Practice,
however, requires a closer look. The subject of the summary to follow will deal with the
rights under discussion.

Under Islamic Shari’a, man enjoys the following nahts The Right to Life, Civil
Rights and the Right to Freedom. The latter entails freedom of faith, freedom to work,
political freedom and social freedom.

As far as the Right to Life is concerned, we have not come across any religious
difference that undermines or violates a woman’s right to life. One cause of disagreement
emerges when a man or a woman commits murder. The same punishment is meted out to
the killer, regardless of sex, whether the victim is a man or a woman. However, when
blood money is agreed instead of punishment, the amount paid for a woman is half of
what is paid for a man.

The explanation in a case like this is that the payment of blood money instead of
punishment or in the case of manslaughter does not constitute putting a value on the life
of the victim. Rather, it is in fact a financial settlement to compensate the family of the
victim for lose of one of its members. Thus, it falls under the category of those who are
obliged to make amends. Accordingly, compensation should take into account the degree
of materjal loss to the family. There is no doubt that lose of the breadwinner is, more
often than not, greater than that of the lose of the wife or the mother. Shari’a, none the
less, set a bottom line and a ceiling for the blood money to be paid. It empowers judges to
determine the level of compensation within these limits based on the material damages
incurred by the family of the victim. If it is proven that victim was the breadwinner, the
judge would decide on a level of compensation commensurate with the lose regardless of
gender.

Under Shari’a, men and women enjoy Civil Rights on equal footing. Both can own
and dispose of property, enter into and sign contracts and official paperwork. Such
equality is emphasised without women themselves making a plea for its institution.

The Koran dictates that “And the Lord hath heard them and He saith: Lo! I suffer not
the work of any worker, male or female, to be lost. Ye proceed one from another” (4/
Imran: 195); “And the believers, men and women, are protecting friends one of another;
they enjoin the right and forbid the wrong” (4t-Tauba: 71); and “Unto men a fortune
from that which they have eamed, and unto women a fortune from that which they have
eamed” (An-Nisa’: 32).
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As such, the right to ownership is one for both men and women. The right to all types
of work is one, taking into account the ethics of performing work, the type of work and
the environment of work undertaken by both men and women. By dictating so, Shari’a
emphasises that remuneration for work is based on the quality of work performed and not
on the gender of the person performing it. Having a woman perform a job does not in any
way justify a lower pay, except in cases where contracts are negotiated by employer and
employee. There is ample evidence to that effect in the interpretations of scholars relating
to forms of contractual agreements.

It is worth noting here that Shari’a distinguishes itself from other man-made laws by
the provisions that it made to preserve the feminism, integrity and dignity of women
under the umbrella of equality of the right to work Islam provides for a woman in a way
that enables her to live comfortably, and to do so without having to work if she so
decides. The responsibility of her upkeep and Maintenance is that of the father while she
is still under his wing and the responsibility of the husband when she is married. These
provisions are intended to insure that women do not resort to work out of need, and by
doing so finds herself in an inappropriate job incompatible with her abilities or stature, as
the case is in the West.

In exceptional circumstances where the husband for example cannot eamn a living,
making it imperative for the woman to go to work, Shari’a makes it the responsibility of
society, represented by the leaders and officials, to find a solution to such a problem in a
manner that would preserve the dignity of the woman and save her from falling pray to
unsuitable work.

Islamic Shari’a, therefore, provides women with the best of two worlds: to enjoy a
decent standard of living if she decides to choose family and married life; and the right to
a suitable and legitimate work if need be. This is a choice never available to her m other
societies.

When it comes to her Right to Freedom there is nothing controversial about it in
Shari’a except for some criticism of Islam for restrictions on political freedom banning
women from becoming head of state.

It suffices to sav that from the viewpoint of Shari’a, which is a lengthy one, there was
and there is still enough historical evidence to justify the provision. One can hardly count
more than a handful of women, throughout history, who reigned as queen or ruled as
head of state. Why? Why have we not heard of a woman president of the United States of
America? Why have we not heard of a woman candidate for the post either in a country
that urges all women of the world to fight for this right? There is but one answer. These
societies, men and women, are convinced with Islam’s judgement on the issue.

With other aspects of freedom, Shari’a provides for equality of treatment in duties and
rights between men and women. '

So what other issues remain in the area of Human Rights that the West sees as
controversial? _

There remains the traditional debate that revolves in that vicious circle on a number of
limited issues without an attempt to understand the logic that can put an end to such a
debate. I will deal with these issues to show that Shari’a is more faithful to the protection
of the rights of women more than any man-made law.
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Issue 1: There is the traditional debate about a woman’s right to inheritance raised by the
provision “to the male the equivalent of the portion of two females”. It refers to the verse
in the Holy Koran, which should be read as a whole and not in part. The full text reads:
“Allah chargeth you concerning the provision for your children: to the male the
equivalent of the portion of two females”. Therefore, the verse deals with inheritance by
offspring alone. Other verses provide for the rest where men and women are treated
equally, or possibly tip the balance in favour of women. Here are some examples
representative of the argument.

First: If the deceased is survived by sons and daughters, a father and a mother, then the
parents are entitled to one sixth of the inheritance each. The provision above does not
apply here, because of the one sixth rule applies.

Second: If the deceased is survived by a maternal uncle and aunt who are not clearly
left out of the will, both are entitled to one sixth of the mhentance as stipulated “then
to each of them twain the sixth”.

Third: If the deceased is survived by More than one maternal uncle and aunt, then the
uncles share one third and the aunts share one third of the inheritance.

Fourth: If a deceased woman leaves behind a husband and a daughter, then the
daughter inherits half and her father, the husband, inherits one fourth. In this case, the
female inhertts twice what the male gets.

Fifth: If the deceased is survived by a wife, two daughters and a brother, then the wife
inherits one eighth, the daughters inherit two thirds and the remainder goes to the
brother. The daughters end up with 8/24 each, while the uncle receives 5/24.

The above-mentioned examples show that the rule “To the male the equivalent of the
portion of two females” is not, as mistakenly understood by a lot of people, the
overriding provision that applies every time there a male and a female involved in an
inherttance. 272722227

Issue 2: The belief, among the majority of people, that Shari’a gives greater importance
to men than women is rife. To back this misconception they use the case of a woman’s
testimony being worth half that of a man which raises many questions about the status of
women and their rights. The misunderstanding stems from two aspects that we need to
clarify. The first is the type of testimony relied upon in Shari’a and whether it is related to
an investigation or to a court decision. In the case of the former, the testimony of a
woman is as valid as that of a man. The investigator will rely on all testimonies that can
shed light on the truth and eliminate any suspicions or doubt. In a court decision Shari’a,
like manmade laws, relies on testimony for the purposes of an investigation but generally
not on the testimony alone in passing a court decision. The second is that Shari’a makes a
testimony, given under certain rules and conditions, an independently corroborating
evidence from a legal viewpoint, and as binding as a confession or piece of material
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leading him to testify against, nor kinship with the plaintiff to testify for. The second
factor is that there should exist a strong link between the witmess and the incident,
enabling the witness to testify. In view of this second factor a judge applying Shari’a can
reject the testimony by a sentimental man in murder case and how the crime was
committed. The same thing would apply if the witness were a woman. It is likely that
both witnesses, if confronted with a robbery leading to the killing of a person, would
make a quick escape if not faint or lose consciousness. None the less, both testimonies
would be equally valid during the conduct of an investigation. To take an opposite
example, the testimony of a woman in matters relating to motherhood, custody and
kinship, etc. is given priority. For women are i closer touch than men with such issues.
Al-Sha’bi, a prominent scholar, said:*There are testimonies that can only be accepted
from women”.” Giving priority to women’s testimony in matters they are more
conversant with does not belittle the eligibility of men and the opposite can be equally
true. The wisdom is that when social development differentiates between men and
women in some professions, skills and jobs, if the roles are reversed and women became
involved in such jobs more so than men, the provisions relating to testimony should
follow that change and develop with it. As such, one can conclude that gender has no

impact on raising or lowering the value of a testimony.

Issue 3: Accusations are levelled at Shari’a of favouring men against women n marital
life by giving the man the right to divorce his wife at his own discretion. Divorce in
Shari’a is closely and directly connected with alimony and dowry. This close relation is
intended to be the basis for the true sense of equality between husbands and wives, men
and women. God has given the man divorce as an option but tied him down by alimony
and dowry. In return, He gave the wife the right to claim the alimony and the dowry
when faced with divorce. The wife, equally, has the right to demand a divorce on
condition that resorts to the court if she had not reserved herself that right in a clause in
the contract of marriage. The same provisions apply in this case.

If a woman asks for divorce for maltreatment or injustice on the part of the husband, then
the judge will grant her wish and her full rights to the dowry. If she requests divorce for
personal reasons not related to the behaviour of the husband, then the judge may grant the
divorce after persuading the husband to consent. The husband, however, has the right to
keep the whole or part of the dowry he had given the wife. This is known as
“dislodging™. As such the principle of “quid pro quo” govems all divorce cases.

This is how divorce regulated in Islam. No other alternative can guarantee the rights of
both partners better nor ensure greater equality. I believe that a more equitable regime is
yet to see the light.

Issue 4: Polygamy in the eyes of many Westerners is a damming evidence of the
inequality between men and women in Moslem societies, and constitutes a violation of
women’s Human Rights. How much truth there is in this?

Shari’a takes into account exceptional circumstances and reasons that may render the
husband needing more than one wife. The presence of such circumstances and reasons is
not a subject of debate. There is, also, no doubt that the presence and impact of such
factors is more pronounced in Western than Eastern societies. Since human beings are not

3 Not visible

081



infallible, the husband is faced with two options. The first is to revert to celibacy and
become a saint, which is beyond any man’s ability. The second is to have a second
woman in addition to his wife. This is what the majority of people opt for, when there is a
need, in Western and Eastern societies alike.

Western societies, however, did not wish to regulate this addition. In case of need, a
woman’s rights and dignity, the equality of treatment with the other woman and the
protection of ancestry from confusion and obliteration are not guaranteed. Whereas
Shari’a dealt with the issue, left lax by others, with heavy restraints and burdens that only
those in dire need would take on another woman. These preconditions focus on respect of
the dignity and rights of both wives, equality of treatment and the protection of the
ancestry from confusion and obliteration. The tendency to have more than one partner
whenever the husband feels the need is common in all societies. The difference though
between Shari’a and other regimes is that the former has laid the rules that govern the
relation while others did without such rules. This poses the question: which of the two is
better suited to protect the dignity and rights of women, and is pot the latter more
detrimental to society?

Where does woman polveamyv stand?

Of course, there is always the argument: If it is a question of need why not regulate
polygamy for women also?

The answer is that according to the divine laws human pleasure revolves around
serving public interest and not vice versa. Hence, the pleasure of sex serving the creation
of a family, the pleasure of food and drink maintaining good health, and the pleasure of
sleep to restore physical and mental energy. If it were not for the pleasure God has placed
in these activities, they would have become a heavy burden. Accordingly, one can say
that responding to the man’s needs under the above-mentioned rules and regulations does
not in any way harm the interests of the family, nor does it interrupt ancestry. To respond
to a woman'’s need in the same fashion can only tear the family apart, interrupt ancestry
and afflict society with a wave of traumas.*

Let us imagine ourselves asking a group of school children who their fathers were?
They would answer back with confidence and pride. If we were to ask their friends the
same question they would hesitate and show signs of depression because they only know
the mother that they were bom to. One can easily imagine the impact of such a
phenomenon on society. That is why Shari’a can not allow society become a victim of the
pleasure of individuals. It is, therefore, inevitable and logical that Shari’a, should look the
other way sacrificing pleasure for public interest whenever the need may be. Tt does meet,
however, the desire of the woman, if the need arises, without harming society. If a
married woman finds herself in need of marrying another man (when she is denied the
natural right of sexual pleasures), she can demand separation from the husband who is
unable to fulfil the duties of marriage, to marry another man. Shari’a courts provide all
the support a woman needs to enjoy her legitimate rights of pleasure without sacrificing
the interests of society. Such jurisdiction is abundant in Islamic teaching, Figh.’

¥ See “Women-between Western tyranny and the joys of the Divine Law” by the author of this paper.
P.P. 120
3 See Nihayvet Al-Muhtaj, by Al-Ramli: 6/305; Al-Mughni, by Ibn Qudama: 7/112.
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unable to fulfil the duties of marriage, to marry another man. Shari’a courts provide all
the support a2 woman needs to enjoy her legitimate rights of pleasure without sacrificing
the interests of society. Such jurisdiction is abundant in Islamic teaching, Figh.’

Issue 5: The responsibility of men towards women. This principle is based on the
Koranic verse: “Men are in charge of women, because Allah hath made one of them to
excel the other, and because they spend of their property (for the support of women)”
(An-Nisa’: 34).

The misunderstanding lies in the interpretation of the expression “in charge of” and not in
the concept itself The expression is often interpreted in the sense of hegemony and
tyranny, which is not the case. Such a meaning is in total opposition to the word of the
Prophet who said “The perfect believer and the closest to me is the most gentle with his
family™.

“In charge of” in the verse means care and attention putting the woman at ease with
herself and finding a shoulder to lean on when married. It is human nature that the
woman is the one who wants to be under the wing of a man. There is no doubt that if
members of the same family felt threatened by a thief trying to break into the house, it is
the husband who confronts the danger while the wife stands behind him for protection, or
hides in a safe comer of the house.

All that I have read about women describing the man of their dreams, is a reflection of
the words written by the German writer Ester Flarr. “ The man I want is the one who can
protect me. In order for him to do so, he should be taller than me, stronger and more
mtelligent. He is the one under whose shadow I shelter and whose face I see when I look
up”.” (Translator’s note: Free translation as original text of quote is not available to the
translator, nor is the exact spelling of the author’s name or the title of the book).

This is the exact meaning of the term “in charge of”. God granted women the right to
enjoy the permanent protection of men. God cites these facts for others to learn from.
There is no compulsion or order for it to be followed. Those who do not follow it can
look no further than those cases where a woman finds shelter under the wing of her
husband. While, contrary to the natural law of life, other women find themselves having
to provide protection for their men.

The Islam that is the subject of our discussion on the protection of women cannot be held
responsible for some of the wrong practices that we hear of in some families. On the
contrary, Islam came about to put an end to them and to improve the lot of the families
that become victims to such practices. The more Moslems lead astray from the teachings
of Islam, the more we hear of them. The best means of dealing with them remains to be
better Islamic awareness and education.

These are the points that I wanted to dwell upon which are of interest to those who follow
the state of Human Rights worldwide. It is my sincere hope that they continue to do so. I
am confident they will come across the trail of cultural crimes that violated and trampled

? See Nihayer Al-Muhtgj. by 4l-Ramli: 6/305; Al-Mughni, by Ibn Qudama: 7/112.
§ “The right of 2 man to marry more than one woman”, by the German doctor Ester Flarr, P.P. 24- .

Translated by Al-Hadi Sulaiman.
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on the most noble and sacred of Human Rights, the imprints of which we see here and
there. Praise be to God first and foremost.

Translator’s note: All translated quotes of verses from the Holy Koran are from The
Koran: Everyman’s Library, 1992 edition, Translated by Marmaduk Pickthall.
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In the Name of God, Most Compassionate, Most Merciful

The Universal Declaration of Human Rights which was
endorsed by the United nations General Assembly in its
meeting in Paris on 10 December 1948 has asserted noble
human principles, including the fact that “every individual
and social institution will be guided by the spirit of the U.N.
Charter, will try to spread its principles and teachings, and
enhance respect for these rights and liberties by using all the
cffectual means available, whether they are national or
international, with the aim of recognizing these rights and
liberties and complying with their contents.”

The Declaration has also emphasized many human rights,
including the right of life, freedom, security, immunity
against arrest or arbitrary exile, the right to a fair trial, and
the right to think, and express onesclf, to believe and to
embrace the Faith of his own choice. It also asserted the
principles of work, social security, education and
participation in the cultural life of the society.

The proclamation of the Universal Declaration of Human
Rights has encouraged the conclusion of other affiliated
international  agreements, such as the International
Convention on the Civil and Political Rights, and the
International Convention on Economic and Social Rights.
The United Nations General Assembly has endorsed similar
declarations affirming the rights of the child, rcjection of
racial segregation and discrimination against women.

Arabs and Muslims have welcomed and supported these
humanitarian charters because they find it in harmony with
Arab traditions and the Islamic heritage Our meeting to-
day, with the endorsement of the O.L.C. and the active
participation is a new evidence of this support.
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It is needless to say that these lofty principles have
constituted a beautiful dream and a noble goal for Man to
achieve from time immemorial. Reformers and philosophers
have sought since the early dawn of history to make this
dream come true. The Greek poet Homer said in the
Odyssey: “Respect man, and protect the rights of the poor.”
Cicero cited Plato as saying ""All knowledge that is divorced
from justice must be called cunning rather than justice".
The American Revolution of 1776 and the French
Revolution of 1789 issued proclamations affirming with
difference variations that men were born free and equal in
rights, and that the goal of any state should be the protection
of the rights of man in life, freedom, security and ownership,
and called for the refraining from placing restrictions on
this freedom except according to the rule of law and after a
fair trial. The two revolutions have also called for numerous
other humanitarian principles and legal guarantees.

Arabs and Human Rights:

Human rights and dignity of man were part of Arab
traditions, even in the Pre-lslamic era called Jahiliya or
"ignorance'. The values of the clan were focused on helping
the weak, supporting the kins and being hospitable to guests
and travelers. Tn fact, Arab poetry has highlighted these
values in a clear way. The Arab poct Ka’ab Ibn Malek says
the following verses in this regard:

""Never do injustice to others

Never give support to the unjust.

For injustice ultimately ends up, with destruction and
death."

ié\rab clans used to brag in being forerunners in this field, as
1s expressed by another poet:
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"They scoled us for being few in number

But we said the magnanimous are but few.

And why should we care that we are few when our neighbor
is highly respected, while the neighbor of the numerous is
down trodden." The most prominent qualities for a tribal
chieftain were modesty and strict observance of justice. In
the master piece of Omar Ibn Kulthoom we read the
following verse :"When the "malk"” thc chief try to inflict
injustice on people, we refuse to accept injustice."

During the Arab Pre-Islamic era, thcre was a historic
alliance among the Arab clans known as the “Al-Fudoul”
treatyv. According to this alliance, Arab clans pledged to
confront the wunjust, support the victim and protect the
wayfarer. The Prophet Muhammad, peace and prayers be
upon him, was a contemporary of this alliance when he was
a voung boy. He was quoted as saying: “l witnessed together
with my uncles in the Jahiliva (Pre-Islamic period) a blessed
alliance which was cherished to my heart. It was based on
supporting the victim and confronting the unjust. This
Jahilya alliance will still stand in Islam and will even become
stronger.” '

Islam and Human Rights

It is a fact that the modern term "Human Rights' never
appeared neither in the Holv Quran nor in the tradition of
the prophet, or the work of the prominent jurists. The lack
of this term in the early sources of the Islamic jurisprudence
have been interpreted by some writers in the west as that
Islam is inherently against human rights! But if we study the
case aftentively and without bias we shall find these
observations:
» Firstly, there is no one single right or privilege is not
covered by injunctions in these basic texts, so there are no
generalities or vague descriptions which leave wide room
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for doubts, skepticism or negligence.

e Secondly, that these rights are part and parcel of the
richts of God incumbent on man in describing the faithful
the Quran says " They who are true to their bond with
God, and never break their convenient, and who keep to-
gather what God has bidden to keep joined. " (13/20)

This ever-presence of God in every situation concerning man
is a major characteristic of the Islamic dogma which is
embodied in Quranic verses like this one ""Verily, all power
does rest with God".

It goes without saying that the attachment of Human rights
to God give it special sanctity, and raise it to the status of

religious obligation.

This principle has been stressed in the Quran ir order to put
man in his place as subservient to God and that he has no
power of his won in isolation from God, and thus protecting
him from his arrogance, greed, and self-deception. " Verily,
man, becomes grossly overweening, whenever he believes

himself to be self-sufficient." (96/06)

In the modern age the feeling of self-sufficiency led to the
emergence of the ideology of "Humanism" with all it's
branches and ramifications, where the very existence of God
was challenged, and man was placed as the center of the
universe. Lodwing Feurbakh in his "Essence of
Christianity” advised the atheist not to be contented with
the denial of God, but he should take the attributes of God
to himself, so man -in his opinion- is the Al-mighty, the
omnipotent, thc All-seeing, the Al-hearing, in short Heis
cvery thing. The last observation which I would like to make
in this juncture is the fact that in the Islamic perspective
rights are closely linked with responsibilities, to the extent
that every right is an obligation in the same time. And both
are practiced through the obedience to God, as we shall see
in the following pages.
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Islam then came to assert this deeply cntrenched trend in
Arabs traditions, to assure human dignity and to guarantee
respect for human rights. It enacted mapy laws and
legislation aimed at protecting man’s life, property, home,
freedom of thought and active participation in public life.
Islam did not discriminate between men and women in
terms of human dignity and public rights. The only
distinction was in the functions and responsibilities governed
by the physical and psychelogical differences between the
two sexes. The aim of all these laws and legislations were to
build the family, and consolidate the society on sound and
healthy basis.

[slamic legislation and guarantees as we have seen were
based on durable idcological foundations which made
human dignity an inseparable part of the Faith itsclf. In fact,
the Holy Quran points out in more than one place that God,
Praise be to Him, has created man with His own hands in
the most beautitul image and formation, and blew His Spirit
into him and made him His representative in this Universe:
“We huve bestowed Our blessings on the children of Adam
carried them on land and in the sea, and gave them preference
over many of our Creation.” (17:70).

While God has guaranteed honor and dignity to man, this
implicitly means that man should respect the dignity of his
fcllowman, not to transgress against him or deny his rights.
There are many verses in the Holy Quran affirming the duty
of the Muslim in resisting injustice, inequity and
transgression against buman rights. God, Praijse be to Him,
has said: “Say: My Lord forhideth only indecencies, such of
them as are apparent and such as are within, and sin and
wrongful oppression.”  (7/33).  Cautioning against the
consequences of injustice, God says in the Holy Quran:
“Consider all these townships! We destroyed them when they
committed unjust acts, and we appointed a fixed time for their
destruction.” (18/ 59).



The Prophet of Islam has also affirmed the need for the
solidarity of thc human society to forestall injustice and act
according to equity and fairness; He says in this connection:
“If people see the unjust and do not stop him, God will send
them torments as a punishment.”

As for the previous Quranic verse pcrtaining to man’s
prevalence on the land and sca, it is a reminder of the
physical and mental capabilities which God bestowed on
man to enable him to utilize nature, to understand nature, to
resolve its mysteries, and to explore its resources for his own
good. God commands his angels to bow to this creature
whom God has chosen to worship Him and cultivate His
fand. This meaning was contained in several other verses
such as : “And remember when He said unto the angels: Fall
prostrate before Adam, and they all fell prostrate, save Iblis
(Satan)'" (18/ 50).

Dignity for All

The Creator emphasizes in his revealed Book the dignity of
the human race. This dignity is a general gift from which no
one is excluded. "Women are the sisters of men," as the
Prophet of Islam says, and they have rights and duties. It is
noteworthy that in the Arab Jahiliya (Pre-Islamic period),
women were treated as part of man’s belongings whom male
sons inherited from their fathers in the same way they would
inherit any other material belongings. At the same time in
Europe, synods were held to investigate the “spirit of
women” and whether women could be regarded as human
beings or not! In the midst of all this, Islam came to elevate
the status of women and to assert their rights. In this
connection, Norman Daniel wrote in his valuable book:
“Islam and the West,” "women’s rights in Islam are usually
discussed in the West from the viewpoint of being
dominated, enslaved and taken as harems. The truth

091



however, is that Islam guaranteed for women more rights
than the rights contained in the "laws of the property of
married women” which was proclaimed in Britain as late as
1860". Wives of the Prophet, as well as wives of the carly
companions were consulted in matters of state, the second
Khalifa appointed women in high public offices. It was
veported from authentic sources that women participated
actively in military actions. What can be said about women
can be said about children. The Islamic Shari’a has enacted
detailed rights for the child in all stages of his growth until
he becomes an adult, in this sense the Quran says
"concerning your children, God enjoins you ""to take care of
them' (4/11).

The girls were particularly taken care of, as the Prophet
said:" Any Muslim who rear two daughters, and take good
care of them, will be given paradise as a reward."(Al-
Boukhari)

Without loosing sight of the miserable condition of women in
the cast and west before the Mohamaden massage, the
Islamic attitude was a great Jeap forward. In many instances
the Koran put women in the same level with men in the
protection of the socicty, here we can refer to the verse 9/71
which says: "The faithful among men and womern are but the
defender of each other, they enjoin what is good, and deter
what is bad". In another verse which follow the same pattern
but ended with a stern warning "If you fail to do that you
shall incuree "fitna"” ,which means confusion, distruction,
and spilling of blood. The wisdom contained in the Holy
directive is not only the moral obligation to encourage piety
and resist evil, but -also- to the necessity to involve women in
this process. Saying that, we have to remember that the
Islamic strategy for reform was characterized by two major
traits, one is his gradual approach to reform in order to
avoid superfluous ruptures, the second is the dynamic
vitality for continues progress. Some western writers
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observed that Islam is an open-ended road for reform. If we
take slavery as an example, nowhere in the Islamic sacred
texts one can find a clear-cut prohibition against this
inhuman practice, but - instcad- you find a number of
measures get rid of it, such as the closing of their sources,
encourage slave liberation, and elevate their social status, so
when the timme became ripe, and Mushim governments took
the final step, ne body could say that this is an un-Islamic
action. While the west jump from one cxtreme to the other
concerning the question of women, which we can not discuss
in dctails due to the limits of time and space, Islam has -
always- maintained a balance posture. In principle, woman
is entitled to occupy any job that suits her qualities, and
enhance her positive role, without jeopardizing her first and
foremost duty, namely the building up of the family, and the
upright rearing of hcalthy children. We can appreciate the
value of this wise program, when wec see nowadays what
serious damage the reckless currents have brought on the
dissolution of family life, the breakdown of parent's
authority, and the emergence of untold social and bodily
maladies.

Islam and minorities

The Islamic Shari’a was a forerunner in guaranteeing clear
rights for religious and ethnic minorities in Muslim
countries. It gave them the rights of ownership and
employment. The Muslim ruler was responsible for the
protection of their property, homes, and places of worship
just like all other citizens. This legislation is deeply rooted in
the Islamic doctrine which recognizes all the Divine religions
and respects their prophets and holy books. The Holy Quran
says in this connection: "We make no distinction between any
of them (the prophets), and Unto Him we have surrendered.”
2/136). As a matter of fact all the Biblical prophets were
called Muslims in the Quran, in the generic sense of the term
"Those who surrender themselves to God",
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God also says in the Holy Koran: “Allah forbideth you not to
co-exist with those who warred not against you on account of
religion, and drove you out from your homes, that ye should
show them kindness and deal justly with them. Lo! Allah
loveth the just dealers.” (60/ 8).

Man’s right to religious belief and the freedom of worship is
organically linked with his right to the freedom of
expression of his views without fear.

In the western literature there is lot of talk about the
"Dhimmah'" status stipulated by the Sharia to non-Muslims,
The fact that this arrangement which literally mean "'pledge,
or covenant', was the best possible guarantee to the
religious minorities; yect, this issue has been relegated to the
passing history and no longer practiced in any Mushim
country, in Keeping with the Islamic perspective, and it's
gradual and continual process for balanced reform.

Islam and Dialogue

The Holv Quran in this connection is a vast arena of
dialogue with believers from other Faiths. It even cites the
views of the unbelievers and replies to them. 1t calls on the
Muslims to engage into rational conversations based on a
civilized approach that is free from slander and accusation ,
in  this respect the Quran has this to say: “There is no
compulsion in vreligion. The right direction is henceforth
distinct from error. And he who rejecteth false deities and
believeth in Allah hath grasped a firm handhold which will
never break.” (2/ 256).

The Prophet himself was engaged in dialogue with a
Christian delegation form "Najran" in South Arabia, the
conversation which lasted for several days in his mosque at
Medina did not produce any tangible results on the
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theological grounds, and every party remained adamantly in
his position; yet, the Christian group asked the Prophet to
send them an arbitrator from his companion to judge
between them in their quarrels ""because we find you trust
worthy people! " they said. This tradition of open dialogue
was carried through the ages, under Muslim dynasties in
Damascus and Baghdad. It reached its peak in Muslim
Spain, where different cultures blended and produced a
magnificent amalgam that advanced science in all domains.
This magnanimity, and openness of mind is not due to
special salutary qualities on the part of the Arabs or
Muslims, but because it's part of the credo as we have al-
ready mentioned, the Quran enjoined Muslims to dialogue
with the "people of the book in the best manner' He praised
the Torah and said " we have brought the Torah from on
high containing guidance and light''(5/44). In other verses He
called upon the Christians to let the ""Evangil judge between
them according to what has been sent from God."'(5/47)

Proceeding from this vast, flexible base, Muslims can
approach inter-Faith dialogue without any religious or
psychological restrictions, because they can find in their own
Faith rules and principles urging coexistence and helping
explore new areas of cooperation and convergence.

Islam for freedom of choice

Intellectual terrorism, from the viewpoint of Islam, is an
ugly phenomenon because it paralyses the mind and
undermines the creative talents. Instead, Islam calls for
fruitful interaction between civilizations and cultures. In
many of its verses, the Holy Quran urges peoplc to be
intcllectually productive and to utilize their minds and
activate their talents and faculties, some verses in the book
has ended in such exhortations "will you not, then, use your
reason' or ''so that you might learn to use your reason'', or
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again "in this -the Quran- behold, there are inessages indeed
for people who think”. In a famous tradition Prophet
Mohamed has said that the noblest among the martyrs is
Hamza (His uncle and a great hero of Islam). And a man
stood before an unjust ruler to advise him and deter him til
he was killed unjustifiably.

Islam -equally- condemns physical terrorism because its
instrument is violence, the killing of innocent people and the
spilling of human blood. The Quranic principle is very clear
in this regard: "Whosover killeth a human being for other
than "punishment for" manslaughter or corruption in the
earth, it shall be as if he had killed all mankind, and who
saveth the life of one, it shall be as if he had saved the life of
all munkind.” (6/32).

This 1s so because the eftect of such ugly crime -in the
Islamic perspective- Is much more than an offence against
an individual. 1t is an assault on the whole of mankind and
the inviolable right of life. To be lenient toward assailing the
life of one individual would make murder and infighting
among people an ordinary and trivial matter. And thus
encourage organized crime as Wwc can sec in some
contemporary socleties.

Rights Vs Responsibilities

In the Islamic perspective man rights and responsibilities
are closely linked like the two sides of one coin, and both
stem from God and to Him they return for reward or
punishment. We have already vreferred to these
fundamentals, but they still need some elaboration. Man in
the sight of God is responsible person, endowed with rcason
to make choices and take decisions, all these intendments
were covered by the term "Amana" reason and trust, as the
Quran says:"We have offered the "Amana' to the heavens
and the carth but they decline to bear it, but man bore it.
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Verily, he tends to be unjust and ignorant” (33/ 72) Now,
ignorance and injustice in this context are the inordinate off-
shots, and the excessive application of rather objective
qualities like courage, coolness, and creativeness.

Man was armed with these properties in order to be able to
meet the great challenges, and face the immense dangers in
fulfilling his divine mission in populating the earth, and
harnessing the wild forces of nature to his benefits. But he
was warned against extravagant employment of these
qualities otherwise he would fall into ignorance an injustice.
In many instances the Quran put the emphasis on the
rcasonable limits laid down by God and called upon man
not to transgress over it ""These are the limits set by God so
approach them not (2/187). In another verse "and who ever
transgress against the limits of God, have done a great
injustice to himself’ (65/1). Rights and Responsibilities go
hand in hand, and non of them in the Islamic perception is
isolated from the other ''no taxation without participation',
as  the dictum say in U.S.A. Let us take the parent-children
rclationship, the protection and care of parents towards
their children is a religious obligation, in turn the obedience
of the child to his parents, and the due concern for them in
old age is a binding duty, God say in the Quran "Show
gratitude to me, und your parents”( 31/14) and when the
prophet Mohamed was asked who is more worthy of my
care? He answered "your mother" and repeated it three
times, and lastly he said ""your father.

Call to Moderation

It is a congenital element of the human nature that man love
the good things of this world, even if his gains are at the
cxpense of the others.

But again, he was reminded not to transgress the limits set
by God. “Oh Man kind, eat of that which is lawful and good,
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not dependent on conventions and declarations only, but
subject to beliefs and convictions of the ordinary citizen.
This is specially true when there is no supervision from
official agencies, and where man is left before his conscious
and faith. Here the principles of Islam, and it's methods in
training and harnessing the human behavior can be of great
value in directing man in the right path. As the Quran says
in this sense ""Now, there has come unto you from God a light,
and a clear divine writ, through which God shows unto all that
seek His goodly acceptance the path leading to salvation. And,
by His grace, bring them out of the depth, of darkness into the
lizht and guides them onto a straight way."” (5/16). In this
respect the individual responsibility and personal initiative
towards human rights is very similar to the exercise of
democratic principles where "virtue is the essential basis' as
the French philosopher Montesquieu put it. It is very
agratitving -indeed- that the international family has started
to take cognizance of the indispensable role of the spiritual
and moral factors, in urging people towards the respect of
human rights and responsibilities, this scminar is a
manifestation of this awareness, and a welcome beginning
that it should be pursued with great earnestness.

Although Islamic principles, as we can see, can serve as a
spiritual  and  moral framework for the Universal
Declaration of Human Rights, unfortunately, there are still
some circles in the West, acting out of their own vested
interests, still persist on perpetuating fears and arousing
suspicion about Islam with a view to obstructing the desired
cooperation. They portray Islam in an image that is contrary
to its real nature, realities, and history. Our hopes and
contidence are enhanced by the fact that there are people
with a commendable conscience, who are not condoning this
campaign of hatred and instigation. These people have
continued to act with the dignity of the learned and the
rationality of the wisc, and volunteered to refute these false
claims and to highlight the tolerance and humanism of Islam
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and its past contributions in the advancement of human
civilization. Needless to say, such a positive trend should be
encouraged, and this cultured group should coordinate their
efforts with a view of creating an atmosphere of tfraternity,
confidence and cooperation.

Islam for Global Understanding

It is needless to say that our world is suffering from man’s
old penchant for domination, expansion and hegemony
which come so often disguised in the form of moral values
and humanitarian principles. In many cases, international
organizations that have been set up to protect these
principles, and to defend right and justice are manipulated
and used as instruments for carrying out the national
interests and ambitions of certain powers. We have
witnessed many cases in which military aggression was
committed against small nations, and sanctions were
unjustly imposed on them under the tlags of the United
Nations. We have also witnessed the violation of the
sovereignty of other states and the trampling over their
rights under the false pretext of defending human rights,
These practices have casted a shadow of doubt and despair,
and prompted many people to think that thesc conventions
and institutions were only established to preserve the status
quo, and to prevent polarization which will give rise to new
I)O\\'EI"S.

While recognizing these painful facts which are due to
human weakness and lust for power, we still see in the
United Nations Charter and the Universal Declaration of
Human Rights ideal goals that can fulfill man’s needs for
security and peace. It is all the more important to protect
and upgrade these institutions and to provide them with the
guarantees that can allow them to carry out their noble goals
in a more efficient way in the realization of man dreams
contained in the Holy Quran urging people to cooperate for
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doing good and to refrain from cooperating for the purpose
of committing evil and aggression:

"But help ye one another unto righteousness and pious duty,
Help not one another unto sin and transgression.” (3/2)

Many concepts are currently being considered to improve
the functions of the United Nations Organization so that it
could become more effective in resolving conflicts,
preventing wars and ending big power monopoly of the
international organization. These ideas are worthy of
attention, all the more so because of the disequilibrium in
the international balance of power, and the growing doubt of
the wusefulness of the international organization and
conventions, which will inevitably generate many major and
minor conflicts which runs counter to the interests of every
body.

It is futile to think that one nation or a group of nations can
impose their will on the whole world by armed force for an
unlimited period of time. The world history show that itis
not even for the interest of that particular power to try this
risky attempt, because people will rise someday to defend
their culture and regain their national identity, and these
incvitable reactions will engender new causes for wars and
conflicts. Cicero was right when he said that the Roman
empirc started to decline when it started to impose its
civilization and laws on the conquered nations (1). There are
lot of talk about the nced for cultural diversity, and
pluralism, but —unfortunately- the trend to impose one
culture at the detriment of others is still strong, and had it’s
eloquent advocates, professor Samuel Hantington, not only
sang the praise of thc western civilization which we share
with him, but prophesied the inevitable struggle between
that civilization and Tslam, professor Fukuama came to the
same conclusion but he predicated the outcome in his “End
of History And The Last Man”, As Muslims we reject these

(1) Quoted by St. Augustin "City of God"”
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unsound notions, and believe in the final victory of reason
over bigotry, and a better future of man. As a matter of fact
the Quran preached the wunity of human kind through
diversity and multiformity, “And if God willed He would
have made them one nuation” (42/8) He said “They will
continue to hold divergent views”(11/118). In the Islamic
tdeals diversity of cultures adds to the beauty of the human
landscape, and the enrichment of it’s experience, any
attempt to prescribe one mode of thinking is conducive to
trouble, and doomed to failure in the end.

The alternative can be found in making room for reason to
prevail in guiding the policies of states and to remove
indcfinitely the dreams of domination and expansion, so
people can work together for building a stable world in
which all civilizations and cultures would prosper, and
would be devoted to the protection of mankind and to
advancing its material and spiritual well-being, as truthfully
described in the Holy Quran: "O mankind! Lo! We have
created you male and female, and have made you nations and
tribes that ye muy know one another. Lo! The noblest of you in
the sight of Allah, is the best in conduct.” (49/13).

Islam accepts diversity and pluralism, and views them as a
natural part of this life. The aim of this diversity and
pluralism is to allow people to get to know one another and
to cooperate with one another, thereby eliminating
discrimination among people on the basis of color, race or
sex. One of the famous sayings of the Prophet Muhammad
in this connection. was the following: “The best people are
the people who are most useful to others.”

We are hopeful that the international community would

cooperate and lay its weight on the side of peace thatis
based on justice and on the side of the legitimate rights until
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the Palestinian people regain their full rights, and all causes
of concern and tension in the region are eliminated.

Muslim countries under the aegis of the Organization of The
Isiamic Conference in conformity with the deep rooted
Islamic traditions concerning the human rights, have
assembled in Cairo (1990) and after passing in review these
lofty principles as they werc stipulated in the authentic
sources of Shariah they produced the International
document which was later referred to as “The Cairo

Peclaration”.

One might ask about the difference between the Universal
Declaration of Human Rights and the Cairo declaration if
they aim the same and identical purpose? The real
difference is exactly what we are tryving to achieve in this
seminar. Namely the introduction of the spiritual and moral
dimensions to the universal document . We belicve in the
Islamic approach in linking every human initiative to God,
the creator and the divine source of good. It is an all-
cmbracing approach which involve every citizen, in all walks
of life, and which need a great deal of education, training,
and cxamples of identification. Ttis necdles to say —again-
that Islam through faith which it instill in the heart and
mind of the believers, Its egalitarian moral system and its
spiritual training in the mosque schools, and other religious
meetings 1s apt to fill these gaps and provide for the much
sought discipline for individuals and communities as well.
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HR/IP/SEM/1998/WP.14
10 novembre 1998

Original: Francais

Séminaire “Enrichir I'universalité des droits de [’homme; perspectives islamiques sur la
Déclaration universelle des droits de I’homme

Geneve, 9-10 novembre 1998

“Le systeme de Justice Pénale”
Par

Abdoulaye Yaya Bawa
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ABDQULAYE Yaya Bawa NATIONS UNIES

Procureur Geéneéral pres la
Cour d’Appel de Lome, HAUT COMMISSARIAT AUX
Expert Délégué du TOGO DROITS DE U'HOMME

SEMINAIRE

Les Perspectives Islamiques dans la
Déclaration Universelle des Droits de ’'Homme

- Islam : Justice pénale

Geneve, 09 et 10 novembre {998 au Palais des Nations
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En pré/fminaire, je voudrais sz'grza/er a
['attention de ['assemblée que 4eux notions

_}[orza’erzf et inspirent ce qui va suivre.

La comprélzensforz de ces deusx notions
ou concepts, / interprétation que nous en
donnerons, de méme que e a’éve/oppemenf du
thome que nous Jeur rafz‘a&lzons, seront sans
doute impan[aifs. Nous wvous prions
d ‘accepter par avance nos excuses et n'en
gara’er que notre volonts sincire d'étre utile et

Jog. :
corztnoutx][ aux présents travaux.

D’aucuns penseront que e posfu/at
i'n'/ogique, [ustice Pénale * Islam * Droits
de / "Homme, parait délicat a c{élvatfre, voire
associable. Nous pensons tout le contraire.
Car & premiére vue, voild ce qui nous inspire,

en intitulé supp/éant, la tri/ogie sus-
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invoquée : [a loi _des Hommes * /_e_s_
commandements de Dieu *Le bien-stre
des Hommes.

. . b b4
On wvoit bien qu il n Yy a guere de
dissonance. Au contraire, un marage
possiL/e, somme toute courageux, mais bien

se’c]uisarzi‘.

Tous les Hommes sur terre ou presque,
& travers leurs pays ou Etats, sont membres
de | ‘Organisation des  Nations-Unies
(O.N.U.) et ont adhéré & sa charte. Dans
cette clzarfe, /es peup/es a’u monc{e se sont
déclarés réso/us, entre autre, a créer Jes
conditions nécessaires au maintien de la
justice et a réaliser la coopération
internationale  en Je’ve/oppant et en

encourageant le res pect des droits de
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['Homme et des libertss f&na’ameni’a/es sans
aucune a/iscriminaficrz, a savoir : racr'a/e,
re/igieuse, ez"lmique, de rrafz'ona/jfé ete...

Dans scia;uéfe de promotion, de cufture
et de sauvegara]e des droits de 'Homme, se
trouvent inscrits deux principes directeurs a
savorr :

b mimy Y ek e pre

la prévention du crime, la lutte contre la
Je’/irzquance et lo trajtement des a]é/fnquants *
avec comme corollaire qu ‘au nom de la
jusi’ice,*touf individu a le droit de comparaitre
en pub/fc pour étre jugé en toute équité par un
tribunal compétent, ina’épendanf et impartia/,
corzformémenf aux principes énoncés dans la

a/éc/arafion urziverse/]e a]es c{roiz"s a’e / '‘Homme.

Dans ces peup/es a’u monc[e, a’ans ces

pays adhérents aux principes et notions
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énoncées p/us haut et aa’optées par tous, se
trouvent /es paus ou. Etat ,memlzres de

['O.C.IL (Organisation de la Con][érence
Is/amique).

Des pays enti Erement musu/mans, ou
dont Ia majorité de la papu/ai'iorz pratique
l'islam, ou encore dont I i'e/fgiorz musulmane
est admise et pratiquée en toute liberts
con]ressionne/]e par ceux qui s'en réclament

que/ qu en soft /eur nombre.

Or, cette re/igion, cest connu, ][az'f de
/ ’injusz‘ice, un péc}ze' et, réserve des sanctions
trds sévéres aux contrevenants & la loi et aux
insoumis dg& prescriptions divines quit
dessinent nettement un schéma directeur

? . Y
permettani' /;zarmorue entre /es vivants.
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Comment dans ces conditions, ne peut-
on pas sereinement envisager ot stablir des
fiens sérieux entre les trois concepts et aboutir

au posfu/az" tn'/ogique dont nous par/ions ?

Ainsi, pour nous, un mariage possié/e
est consommable. En d’autres termes, il est
temps et, sans le perc]re,.cl ‘stablir ces /iens,
tout en gara]ani' ce qui constitue Ja spéciﬁcffe'
de c]zaque partenaire et sans que celle-ci ne
ale'roge ou ne c[e’pare de ce qui  est
mondialement connu ot aa’opté. Ce dernier
trait n'est pas r'mpossié/e. Cela a 6té méme
clairement exprimé a ['issue du septieme
congres des Nations Unies pour a
prévention du crime et lo traitement des
a’é/inquani‘s en 1088 qui, Invitant a une
nécessité d une conception g/oéa/e, ina’iquant

ceci :
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@ , . . , . .
La prévention du crime et Ja justice
pe’na/e ne doivent par étre traitées comme des
questions isolées auxque/]es il suﬁ;'raii'
7 - . - .
d app/:quer des  solutions srmp/:stes et
][ragmeni'aires ; ces domaines recouvrent ...
exigent des stratégies rationnelles et des
thodes diversifides & d
métnodes diversifiées tenant compte des

e’/éments survants :

a) Caractéristiques socio-
économiques, pa/iz‘fques et culturelles de la

société considérée ;

17) Stade de c[éve/appemeni‘, une
attention pari‘icu/iére Stant accordée aux
clzangements en cours ou prot’:ab/es et aux

besoins correspona’anfs ;
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c) Tradifions et coutumes c{u pays,
et mise en va/eur e]§[ecz‘ive et maxima/e c{es
)

. »
ressources numamms /oca‘/es .

En c/az'r, nous voulons dire ot pour
nous jeter a [eau, qu on peut aisément
envisager une conception et une app/icai'ion
des rég/es, me’i/zoa’es, proce’alures de justice
pe’na/e corz][ormes aux normes de justice dite
moderne, sous le couvert de la charia par

exemp/e. La Déclaration du CAIRE nous

donne raison sur ce point.

Pour nous répéter et, en e’pi/ogue, nous
pourrons ajouter qu ‘une ﬁanc}ze et courtorse
invite pourra étre /[aife aux autorités
compétentes visant a 'élaboration de textes
/égis/afi)[s et de directives aa’e’quafes en
matiére de Justice péna/e dans le cadre de
['O.C.I. en tenant  compte des
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caractéristiques, prescriptions re/igieuses,
traditions po/itfques, économiques, sociales et

cu/i'ure”es Cje clzaque Fays, sur /d Lase CJQS

principes de | ’éga/ffé souveraine des
Ftats ot de Ia non-ingérence dans Jeurs

aﬂav'res imtériceures.

JE VOUS REMERCIE.
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L'ISLAM ET LA LIBERTE RELIGIEUSE
"~ Par Soheib Bencheikh

Pour assurer l'universalité de la déclaration des droits de
'homme, celle-ci doit englober les aspirations des musulmans et
accueillir respectueusement leur idéal. Ainsi ces derniers s'y
reconnaitraient, et du méme coup, le consensus se renforcerait
autour d'une déclaration unique. "

Mais les musulmans doivent également refuser que leur
religion constitue une pensée totalitaire et figée, et accepter le
principe d'une éthique séculiere commune a toute I'humanité.

Toutes les pensées totalitaires qu'a connu I'humanité n'ont fait
que de petites apparitions dans le temps puis ont totalement
disparu en ne laissant dans la plupart des cas que dramgs et
mauvais souvenirs. Leur courte vie est due a leur courte vue : leur
prétention démesurée a expliquer une fois pour toute et pour
toujours le mystere de 'homme et son lien avec l'existence.

En revanche, la force de la religion vient du fait qu'elle n'est
pas une pensée, mais la source de pensées successives. Le
langage allégorique de la religion permet en effet des
interprétations renouvelables a chaque fois qu'on en éprouve le
besoin. C'est la ou réside le secret de la longévité de la religion.

Qant a la sécularité de I'éthique, il faut rappeler qu'elle peut
trouver ses racines dans le patrimoine théologique de I'islam lui
méme

Au Xe et Xle siecle, lorsque la théologie musulmane était
brillante, en phase avec son siécle, une pensée assez rationnelle
dominait les recherches islamiques. Un grand nombre de
théologiens sont allés jusqu'a proclamer la sécularisation de
I'éthique, et 4 donner a la raison humaine la primauté dans la
découverte et ['appréciation du bien et du mal en dehors de toute
révélation. C'est ce qu'ils ont nommé : [l'approbation et la
réprobation par la raison.

IIs ont déclaré que le bien et le mal sont des qualités
inhérentes aux choses et aux actes et font partie de leur essence.
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La raison de |"homme est le seul outil pour distinguer entre eux,
sans avoir un préalable enseignement religieux!. Les textes sacrés
viennent, en second lieu, affermir et inciter la volonté de 'homme
a s'approcher du bien et a s'écarter du mal. C'est-a-dire, ce n'est
pas le texte révelé qui décrete que telle chose est bonne, et tel
acte, mauvais, mais il consolide les hommes dans une vertu
appréhendée depuis toujours par eux. Ce n'est pas le texte qui
aide les homme a faire le bon choix, mais il les aide a se
maintenir dans leur bon choix. C’était ’attitude de I'école
mu‘tazilites, maturidites et un certain nombre des ash‘arites. Ils
invoquent plusieurs arguments pour affirmer que le discernement
du Bien et du Mal précede les recommandations religieuses :

L’envoi des propheétes est en soi une preuve que I’homme est
libre et responsable. Le fait que ces messagers de Dieu ont
soumis a l'intelligence des hommes leur enseignement, conforte
la certitude que ces derniers jouissent d'une conscience et d'un
raisonnement autonomes. Les hommes, libres, conscients et
responsables, s'engagent pleinement ou s'abstiennent en
connaissance de cause. Sinon 2 quoi bon toute cette mise en
scene de la prophétie ? Dieu aurait pu purifier les dmes et
changer les volontés de la-haut.

Le Coran lui-mé&me n'approuve et n'interdit que ce que le
consensus de l'humanité a tendance a faire. Il dit
explicitement :

...leur ordonnant ce qui est [communément]
approuvé et leur interdisant ce qui est
[communément] réprouvé, leur rendant licites les
choses bonnes et pures, leur interdisant le vice et
les impuretés... (v. 157,s.7)

Cet extrait et d'autres montrent clairement que les ordres
coraniques concernant le bien et le mal se référent a
l'appréciation de la communauté humaine.

! Muhammad Abdi, Risdlat al-Tawhid, p. 56. Muhammad Abdii (p. 58 ct suivantcs) ajoute que
les hommes jouissent de trois pouvoirs @ la mémoire, ['imagination ct la rétlexion, et qu’ils ne sont
pas distribués cntre eux d'unc maniere égale et ¢’est pour cette raison que les hommes ne s*accordent
pas toujours lorsqu'il s*agit de déuils, [en profitant de ce désaccord beaucoup] penchent vers le mal...

2 Voir sur cc sujct al-Shawkani, Irshid al-fuhiil, p. 7. Voir aussi Musallam al-thubit, t. 1, p.25.
Et al-Ghazali, al-Mustasfd, t. 1.
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De méme, Le Coran introduit la notion du maCrif comme
garant de la souplesse et de I'éfficacité de son enseignement. Le
macriif signifie littéralement : le connu et le reconnu en tant que
bien. Mais connu’et reconnu par qui ? C'est une reconnaissance
du bien partagée par l'intelligence dominante dans une époque
donnée et dans une société donnée

En effet, la quasi totalité des recommandations coraniques,
comme le stipule le Coran lui-méme, se relativise lors de leur
compréhension et de leur application, par cette reconnaissance
unanime du Bien. Le maCrif est une notion d'éthique, extra-
coranique, et qui s'applique au Coran lui-méme.

Cette autonomie de 1'éthique ne met pas en cause l'utilité du
message religieux ni ne limite le role de la révélation. La religion
préserve son role et son autorité comme source stimulatrice qui
incite ’homme a étre en conformité avec le bien, un bien que
I'homme peut [ui méme reconnaitre. Malgré la capacité humaine
a distinguer le bien du mal, I'homme est dominé par un instinct
d'appropriation sans limite, un égoisme acharné et une faiblesse
envers le plaisir maximal et immédiat. La foi éveille sa
conscience et freine ses excés.

La capacité a distinguer le bien du mal n'entraine pas
forcément la volonté de faire le premier et de s’abstenir du
second. Combien de médecins fumeurs savent plus que tout le
monde les dangers du tabagisme, et combien de juristes sont des
coupables en puissance !

Le grand probleme des musulmans aujourd'hui, c'est qu'ils
ont sacralisé, et l'islam et l'ceuvre théologique de leurs ancétres;
ils ont pris pour religion le texte et les anciennes interprétations
du texte.

C'est-a-dire : les musulmans vivent et appliquent leur religion
avec un macrif, une reconnaissance du bien de leurs lointains
ancétres et non avec celle de leur génération, cela malgré le
considérable changement qu'a connu I'humanité et la rapidité
avec laquelle le monde évolue aujourd'hui.

En effet, le probléme est que cette théologie sclérosée qui
nous est parvenue, releve d'une époque ou les nations ne se
rencontraient guére, sinon elles étaient animées par un esprit de
rivalité impériale qui les opposait les unes aux autres. C'est une
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théologie qui n'a ni souci de la convivialité ni la moindre idée du
pluralisme géré par des regles universelles telle la liberté
religieuse, applicable et accordée a toutes les confessions ou les
non-confessions sur un méme pied d'égalité.

Pourtant aujourd'hui, le monde entier court rapidement vers
['Universel dans notre planete tres peuplée devenant de plus en
plus petite. Toutes les idées les plus inassimilables, les plus
contradictoires se cOtoient et interferent. Nul n'est désormais
étranger, et aucune culture n'est vue comme exotique ou
lointaine. Et les « vérités » dites absolues ne sont véridiques que
pour ceux qui les congoivent librement, et n'engagent que les
personnes qui les pronent.

Aujourd'hui, les droits de I'hnomme, la liberté des consciences
et la liberté religieuse sont les principes les plus consensuels et
seuls susceptibles de gérer la société humaine entiére, si plurale
et hétérogene. Ils ne devraient avoir aucune consistance
idéologique susceptible de heurter les idéologies régnantes ou de .
s'opposer a l'une d'elles. Ils n'appellent pas au respect d'une
idéologie ou d'une confession, mais au respect de I'homme, tout
homme, quelle que soit son idéologie ou sa confession.

C'est cela le macrif d'aujourd'hui, cette éthique connue et
reconnue humainement qui devrait baliser la démarche de tout
exégete qui veut vivre le Coran ici et maintenant et non hier et
ailleurs.

Nous évoquons ici les thémes qui sont révisibles d'urgence
dans la théologie musulmane. Ils ne sont pas nombreux, mais
leur maintien tel quel représente une dangereuse menace pour la
cohabitation entre nations et religions différentes :

- I'interdiction de 'apostasie.

- I'interdiction de la circulation et de séjour des non-musulmans
dans certains endroits du monde musulman

- le statut des minorités non-musulmanes.
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L'INTERDICTION DE L'APOSTASIE

AL-murtadh, I’apostat, est celui qui quitte l'islam apres l'avoir
épousé.

Beaucoup de faqth (juriste du droit musulman) se
contentaient, pour considérer le musulman comme tel, de
I’affirmation publique de sa foi en Dieu et de sa reconnaissance
de la véracité de I’enseignement de Muhammad. Aprés quoi, tout
ce qui pouvait se produire dans son comportement ne changeait
en rien_.son islamité3. Cette doctrine se nomme irjd’ et est
initialement propre aux murji’in et une partie des sunnites,
comme Abd Hanifa, par exemple4. Mais dans la réalité
d’aujourd’hui le irja’ parait comme la doctrine de tous les
musulmanss.

D’autres faqih ou mutakallim (théologiens proprement dit),
considérent comme musulman celui qui est assidu 2
I’accomplissement des cinqg priéres quotidiennes. “Abd al-Qéahir
al-Baghdadi, qui a jugé ces définitions trop laxistes, a défini le
musulman comme :

Celui qui reconnait la « création » du mondes,
I’unicité de son Créateur, son éternité, ses
attributs transcendants, sa justice, sa sagesse, et
nie qu'll puisse prendre la condion humame doit
affirmer ’envoi de Muhammad [par Dieu] en tant
que prophete, l'universalité de son message, la
continuité et ['authenticité de sa loi. Tout ce qu’il
a apporté, est la vérité, le Coran, source de tout
droit, la Ka‘ba, le point vers lequel s’orientent
obligatoirement tous ceux qui prient. Celui qui
reconnait tout cela, s’écarte de la Zandagqa,

3 Al-Shahrastini, Al-Milal wa al-nihal ct al-Ash*ari, Al-ibdna.

+ Ahmad Amin, Fajr al-isldm.

5Le irjd* veut dire le renvoi de tout jugement des consciences au Jour dernicer, oit Dicu scul juge.

6 Cette clause exclut de ['islam des philosophes méme musulmans qui disent que le monde est éternel

ct n'a jamais débuté dans le temps. Car la création dans le sens d'avénement suppose qu'il ¥ eut un
temps « avant », lire A cc propos : Tahdfut al-faldsifa d'al-Ghazali et Tahdfut al-tahdfut d’ibn Rushd.
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hérésie, susceptible de l'envoyer vers la
mécréance, et est un sunnite de droit...”

Al-Baghdadt en réalité ne définit pas le musulman, mais le
- sunnite épousant sa propre version du sunnisme. [l semble que
celui qui s’écarte d’un pouce de sa propre version tombe dans
I’hérésie. Cette €troitesse de vue ne parait pas exactement dans sa
définition, mais dans le traitement prévu pour I'hérétique. II
ajoute, en effet, que si le musulman penche vers une hérésie, ses
droits et ses devoirs dans 1'islam sont restreints. Pour lui, ce non-
sunnite ou plutdt ce non-baghdadite, appartient tout de méme a la
Umma, car il sera enterré dans un cimetiere musulman comme il
sera toléré pour accomplir ses prieres dans les mosquées. Mais ce
non-sunnite n’appartient pas tout a fait a la Umima, du fait qu’il
ne peut présider la priere collective, que les musulmans ne
célebrent pas une priere sur sa dépouille lors de sa mort, qu'ils ne
mangent pas la viande des bétes abattues par lui. Enfin, il ne peut
pas épouser une femme pieuse, et un homme pieux n’épouse pas
une femme de son groupe ou celle qui suit sa doctrine.

Vraisemblablement pour al-Baghdddi le musulman
« hérétique », ou celui qui ne correspond pas a sa définition de
I’islam, est plus loin de cette religion qu'un juif ou un chrétien,
puisqu'il est permis aux musulmans, a la fois de manger la
nourriture et d’épouser les femmes des gens du Livre, méme en
€tant pieux ; pourtant juifs et chrétiens n'affirment ni I'envoi de
Muhammad, ni l'authenticité de sa religion, d'ou la flagrante
contradiction d'al-Baghdadi qui dévoile ainsi son intolérance.

Nous remarquons qu'en général, le musulman est défini, par
son appartenance a la foi islamique, mais le critere de la foi
€chappe a toute mesure. C'est pour cela que le fagih qui cherche
des reperes définissables en tant que 1égislateur, ne peut se baser
que sur la déclaration de I'intéressé et les apparences de cette foi.
Par conséquent le renégat est celui qui renie oralement les vérités
de l'islam, telle la foi en Dieu ou rejette l'authenticité de la
mission prophétique de Muhammad. Mais la majorité des
khanjites et certains traditionnalistes sunnites, notamment parmi
les ash‘arites, ajoutent a ces conditions, le fait de commettre une
kabira (péché grandissime) qui a lui seul suffirait & annuler

?Al-Farq bayn al-Firaq, Ed. Dir al-Marita, Beyrouth, p. 3.
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I''slamité du musulman. Ces derniers se basent sur la conception
de I'iman, la foi, qui pour eux est incomplete sans comportement
extérieur adéquat.

Quelle que soit leur définition de l'islamité ou de l'apostasie,
les législateurs sont quasi-unanimes a dire que le renégat, non
seulement, mérite le chatiment divin mais également une sanction
ici-bas infligée par la communauté, a savoir, sa mise 2 mort. Cette
sanction appliquée dans les premiers temps de |’islam se base sur
un hadith (propos attribué au Prophete) :

Celul qui change sa religion, décapitez-le8.

Or I’apostat n’est pas exécuté sur le coup. Des qu’il
maniféste son apostasie, on le détient un laps de temps (de trois
jours a trois mois) avant |’application de la peine afin qu’il
choisisse a nouveau entre I’islam et la mort®. La sentence déduite
de ce hadith est appuyée par une exégese tendancieuse de
certains versets, exégese dictée par la raison politique et la
logique guerriere de I’époque, notamment, la grande menace de
la ridda, apostasie, puis fut adoptée a jamais par le présumé
‘ijmac, Consensus canonique de tous les musulmans.

Le verset en question est le suivant :

... Ne prenez pas d’alliés chez eux, jusqu’a ce
qu’ils émigrent sur le sentier de Dieu. Mais s’ils
réiterent!0, saisissez-les alors, et tuez-les ou que
vous les trouviez (en face de vous dans un
combat) ; et ne prenez chez eux ni allié ni
secoureur.

Excepté ceux qui se rendent chez un peuple avec
lequel vous avez un engagement, ou s'ils
viennent chez vous, le cceur serré d’avoir a vous

combattre ou a combattre leur propre peuple...
S’ils restent neutres a votre égard, et qu’ils ne

8 Al-Umim, op.cit, 1. 6, p. 168.: la vahill dama imri’ "illa bi ihda thaldthi :... kufr ba *da imdn.
? L'imdm Malik, Al-Muwwana’, op. cit. t. 2, p. 117.

10 Régis Blachere traduit in tawalldw par « s'ils tournent Ic dos », traduction reprise par Hamidullah.
Il est clair que « tourner le dos » se comprend ici par « cesser » ou « quitter I'hostilité », ce qui ne
Jjustific plus.la suite du verset : « Saisissez-les et tucz-les... ». Or, tawalld, c'est retourner A la méme
pratique aprés l'avoir quiltée, ce qui est trés différent que « Wourner le dos » et c'est la raison pour
laquelle nous avons employé le mot « réitérer ».
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vous combattent point, et qu’ils vous offrent la
paix, alors, Dieu ne vous donne pas autorité sur
eux. (versets 89 et 90 de la sourate 4)

Ce verset 89 de la sourate 4 est appellé le verset de ['épée, et
on prétend qu'il a abrogé les trés nombreux versts qui appellent
clairement de croire ou de ne pas croire. Pourtant historiquement
ce verset ne concerne que 1’état de guerre, le combat contre les
tribues arabes idolatres qui faisaient des alliances et des contre-
alliances pour abolir I’islam en éliminant physiquement ses
adeptes.

Ce verset, a coup sdr, ne peut étre a la base de I’exécution de
[’apostat dans le droit musulman. Dans ce verset le sens de
tawalld « réiterer » s'applique a la trahison d'un pacte de non-
agression, et ne s'applique aucunement au fait d'épouser la foi
musulmane puis de la répudier.

Non seulement, I’argument dit coranique du droit musulman
pour justifier I’intolérance a 1’égard de celui qui renie I’islam,
n’est pas convaincant, mais il est en contradiction avec une
multitude de versets, beaucoup plus clairs, plus précis et qui font
partie du Umm al-Kitab, la mere du Livre. Le Coran dit:

Est-ce a toi de les contraindre afin qu’ils
deviennent croyants ?

Dis : « La vérité de votre Seigneur : croit qui veut
et ne croit pas qui veut. (verset 29 de la sourate
18)

A vous votre religion, et a moi la mienne. (verset
6 de la sourate 109)

Revenons au seul texte explicite, le hadith : « Celui qui
change sa religion, tuez-le »!1. Les docteurs ont étudié ce hadith
en essayant de savoir s’il concerne uniquement I’ex-musulman,
c’est-a-dire celui qui quitte I’islam pour embrasser une autre
religion ou s'il est applicable d’une maniere générale méme au
juif qui devient chrétien ou au chrétien qui devient juif, par
exemple. Ils ont voulu savoir si ce hadith englobe I'homme et la
femme apostats ou seulement I’homme ; s’il concerne 'homme

't Sclon la version rapportée d'ibn Abbis.
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libre et I’esclave a la fois, ou uniquement I’homme libre... Mais
ils n’ont jamais entrepris la moindre recherche sur la véracité de
ce hadith ou sur son autorité par rapport au Coran et la flagrante
contradiction avec ses versets explicites.

De plus, ce hadith est Ghdd (qui n'est pas unanimement
transmis). Non seulement il ne peut €tre & la base d’une sanction,
mais les malikites le délaissent normalement lorsqu’il contredit le
Coran et la coutume de Médine, les hanafites |’écartent lorsqu’il
contredit le Coran et le giyds (raisonnement par analogie) A cela
s'ajoute le fait que ce hadith, rapporté par I'imam Malik dans al-
Muwatta’ est mursal'2, Mais le plus curieux est qu’il est cité dans
le chapxtre de la fornication!3.

Mais la raison de I’époque n’a pas voulu le délaisser, raison
d’un Empire en pleine expansion, et raison d’un Etat ou la seule
citoyenneté est la confession islamique. Quitter ’islam a cette
époque c’était rallier automatiquement le camp ennemi. Cela est
tout a fait comparable a la situation des Etats Unis d’Amérique et
I’Union soviétique durant la guerre froide : changer de camp,
¢’était commettre la plus haute trahison méritant le chatiment le
plus sévere.

Ni les hanafites ni les shi‘ites ja‘farites n’exécutent le rénégat
sauf en cas d’agression guerriere. Leur argument outre les versets
qui condamnent la contrainte s’appuie sur le fait que le Prophete
a interdit en cas de guerre la mise a mort des femmes et des
enfants de l'agresseur apostat ou non. Pour eux c’est une preuve
suffisante pour comprendre le hadith « Celui qui change de
religion, tuez-le », dans la mesure ot il est authentique, qu'il n’est
applicable qu'aux combattants lors d’une bataille. Car le rénégat
dans ce cas a déja montré sa traitrise, il ne mérite plus aucune
confiance!4,

12 Le mursal est e hadith ot le premier maillon dans la chaine de transmission n'est pas mentionné,
le Compagnon qui 1*a tenu du Prophéte.

13 L'imam Malik, Al-Muwana’, op. cit.. § 1761, t. 2. p. 19. al-Balddhuri, Futih al-bulddn.

'+ Al-Shawkini, Nay! al-awtd, op. cit. 1.7, pp.192-193. Ceci n'est pas 'avis d'al-Shawkinl mais il le
rapportc d'ibn Abbds, d*Abd Hanifu et de nombreux imamites (ja‘larites).
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Nous réfutons donc aisément ce hadith et par conséquent
cette intolérance a I’égard du chatiment élaboré par le droit
musulman. a I'encontre de celui qui quitte I’islam.

En résumé, notre réfutation de ce hadith se base sur les
arguments suivants :

- le hadith contredit une dizaine de versets coraniques qu1
appellent clairement au libre choix religieux ;

- le hadith , méme s'il ne contredit pas le Coran, ne peut agir
indépendamment de lui pour établir une législation,

- ce hadith est ahdd, 1l ne peut étre a la base d'une sanction.
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LA CIRCULATION ET LE SEJOUR
DES NON-MUSULMANS

L’islam est vraisemblablement la seule religion qui soit
passée de I’étape minoritaire a [’étape majoritaire dans un court
délai sans que la Révélation constituant le Texte fondateur soit
achevée.

Or il y a lieu de constater que le Coran révélé a La Mekke
était considérablement tolérant et appelait sans équivoque au
respect des libertés religieuses alors que certains versets révélés a
Médine proclamaient la suprématie des seuls musulmans sur les
adeptes des autres confessions.

Voyons donc ce que dit le Texte, lorsqu’il a été prononcé
comme fondement d’un enseignement minoritaire et persécuté au
sein d’une cité trés hostile a son égard pendant la période
mekKkoise :

A vous votre religion, 2 moi la mienne. (verset 6
de la sourate 109}

As-tu vu celui [le persécuteur] qui interdit
I"adorateur lorsqu’il prie 7 (versets 9 et 10 de la
sourate 96)

Rappelle, tu es la que pour rappeler, rien d‘autre.
Tu n’es pas sur eux un despote. (versets 21 et 22
de la sourate 88)

Dis : « la Vérité de Votre Seigneur : croit qui veut
et ne croit pas qui veut...». (verset 29 de la
sourate 18)

Un croyant de la famille de Pharaon, qui cachait
sa croyance, dit : « Tuerez-vous un homme parce
qu’il dit: « Mon seigneur est Dieu» ? »... S’il
ment, son mensonge ne sera que sur lui...
(verset 28 de la sourate 40)

Certes ces versets sont souvent suivis de séveres
avertissements et de lourdes menaces, mais qui restent d’ordre
strictement métaphysique comme 1’enfer qui se prépare pour le
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mécréant ou la privation de la grace et la miséricorde de Dieu.
De toute maniere, ces versets et d’autres resteront les plus beaux
de ce qui peut exister en matiere de tolérance et du libre choix
religieux.

A la fin de la période médinoise, I’islam, non seulement
devient I’ordre officiel & Médine, mais étale sa souveraineté sur la
grande partie de |’Arabie. La Révélation change de tcn et
d’attitude :

O croyants, les idolatres sont une souillure ;
qu’ils ne s’approchent plus de la Sainte Mosquée

[la KaCba]. (verset 28 de la sourate 9)

Pour beaucoup de musulmans combattre l'idolatrie, c’est
combattre la superstition, pour la délivrance de l'esprit et la
dignité de 'homme. Plus encore l'idolatrie est la religion anti-
islam, ou plut6t l'islam est par définition anti-idolatrie, et I’un
exclue nécessairement I’autre. L'idolatrie aux yeux de l'islam et
aux yeux de toute sagesse est le mal qui handicape et qui
fragilise I'humanité, telle une croyance négative (et non positive
pour reprendre l'expression durkheimienne), et qui n'assure en
rien l'unité sociale. C’est unc idée qui peut se défendre
objectivement méme dans la logique d’aujourd’hui, surtout
lorsqu'on compare la déchirure sociale de I'Arabie d'avant
l'islam a l'unité et la cohésion qu'a instauré cette religion.

Les faqih selon leur compréhension du verset 28 de la
sourate 9 ont déduit des sentences différentes. Mais la plupart
d'entre eux ont élargi le sens et I'application de ce verset.

Les shafiites et les hanbalites

Ces deux Ecoles interdisent I’acces de tout le Hijaz!s a tous les
non-musulmans idolatres ou non, c'est-a-dire méme monothéistes
comme les juifs et les chrétiens, sauf par autorisation
exceptionnelle venant du Grand Imam (le calife) et & condition
que leur séjour n’excede pas trois jours. Quant a I’acces de la
ville sainte de La Mekke, il reste interdit aux non-musulmans

151 ¢ Hijdz est 'ensemble des deux villes saintes : La Mckke et Médine, ct les villes avoisinantes
telles © Al-Yamdma, Al-Ta'if et Kaybar.
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quelle que soit la raison et a fortiori I'accés a la sainte Mosquée
au sein de cette ville.

[_es malikites

Les malikites autorisent le séjour provisoire des non-
musulmans a La Mekke sans préciser la durée. IIs n’interdisent
que l'acces a la Mosquée de la Kacbal!s. Les malikites
comprennent donc le verset comme une interdiction de résider a
La Mekke et non d’y pénétrer.

Les hanafites

Le hanafisme est la plus ancienne des Ecoles. Elle n’interdit 2
aucumr étre humain [’acces a aucune mosquée. Les hanafites ont
compris le verset comme une interdiction aux seuls idolatres
d’effectuer avec les musulmans le pelerinage & La Mekke pas
plus!7. C'est ce que nous soutenons et c'est ce qui devrait étre
enseigné aujourd'hui. Nous ne faisons pas ce choix
arbitrairement, mais effectivement le verset 28 de la sourate 9 a
été révélé juste apres le pelerinage effectué par le Prophete lors
de la conquéte de la Mekke. Ainsi le contexte dans lequel le
verset s'insere, dicte cette interprétation hanafite, oh combien
logique !

Concernant la résidence des non-musulmans dans le Hijaz et
ses villes saintes, Abl Hanifa exclut en effet, toute interdiction,
puisque le verset parle de la sainte mosquée et non de La Mekke,
la ville. Faut-il comprendre que les hadith affirmant que le
Prophete avant sa mort avait ordonné [’expulsion des non-
musulmans du Hijaz, n’étaient pas connus a l'époque d'Abi
Hanifa ou n’avaient-ils a ses yeux aucune véracité ? L.’expulsion
des juifs de Médine par le Prophéte lui-méme, puis celle des
chrétiens de Hijaz par le calife ‘Umar n’était pas fondée sur des
raisons religieuses, mais politiques et sécuritaires. C’est la guerre
avec les Byzantins chrétiens et la crainte d’une alliance
éventuelle qui a dicté au Calife de transgresser le pacte qu’avait
conclu la tribu chrétienne de Najran avec le Prophete. Or on a

1o Al-Haudb, Mawdhib al-Jalil, Ed. Al- Sa'dda 2eme édition, Maroc. t. 3, p. 381. Al-khirshi, Fath al-
Jalil. Ed. Bildq, Le Caire, 1299 de I"hégire, t.3, p. 144,

17 Al-Jussas, Ahkdm al-qur'an, Ed. Al-Awqdl. Le Caire, t. 3, p. 88. Voir aussi Al--ashbdh wa al-
naZd’ir, Ed. Al-tibd'a al-*3mira, Le Caire, t. 2, p.176.
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fait de cette transgression ponctuelle une tradition suivie encore
de nos jours, comme le montre ’attitude de certains pays

- musulmans !
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LE STATUT DES NON-MUSULMANS

Tout en accordant les libertés cultuelles et juridiques aux
autres religions monothéistes, I'islam impose la suprématie
politique et sociale des seuls musulmans. Le Coran dit :

Combattez ceux qui ne croient ni en Dieu ni au
Jour dernier, qui n’interdisent pas ce que Dieu et
son Messager ont interdil, et ceux qui ne se
donnent pas comme religion, la religion de la

- Vérité parmi les gens du Livre jusqu’a ce qu’ils
~versent la capitation sur le revenu de [leurs]
mains et qu’ils se fassent petits. (verset 29 de la
sourate 9)

Ce qui est sujet d’interrogation, ce n’est pas la jizya,
capitation, en elle-méme puisque I’islam exige beaucoup plus
des musulmans comme impdt, mais le ton et la 1égislation qui
donnent une suprématie politique aux musulmans sur les adepies
des autres confessions et qui contrastent avec la majorité des
versets appelant a la tolérance durant les premiers temps de la
Révélation.

Avant d’essayer de répondre & ces interrogations et de sortir
de ce qui peut tre vu comme une contradiction dans le Coran,
nous essayons de voir comment les musulmans ont compris ¢
verset

‘La premicre question soulevée tourne autour du mot jizya g
veut dire littéralement « compensation » : est-ce ure
compensation en contrepartie de leur incroyance vis a vis du
message de l'islam, donc la jizya serait considérée comme :n
chatiment, ce qui justifierait le fait « qu'ils se fassent petits » 7
est-ce une compensation dans le sens d’une contrepartie du {att
qu'ils sont protégés et que leur exercice religieux est assuré ? Ibn
Qayyim al-Jawziyya, contredisant son maitre ibn Taymiyvya!s,

'® Ibn Quyyim al-Jawziyya, Altkdm ahl al-dhinmma, Ed. Dar al-Silm [T al-maldyin, Beyrouth, 1983, p.
23.

211



opte pour la deuxieme interprétationt?, et explique « qu'ils se
fassent petits », par le fait qu'ils sont dans l'obligation d'accepter
ce statut.

La preuve qu’il s’agit d’une compensation ou participation a
la protection générale de la cité, est le mot dhimma lui-méme qui
signifie linguistiquement pacte d’honneur ou promesse
d’honneur. La lettre de Khalid ibn al-Walid, célebre compagnon
et général de [’armée musulmane explicite ce pacte d’honneur20 :

... Tout vieux affaibli pour accomplir un travail,
[tout étre] atteint d’une infirmité, ou un riche
appauvri et que ses coreligionnaires aident par
[’aumdne, est exonéré de la jizya et sera pris en
‘charge par Bayt al-mdl, [la caisse de |’Etat
musulman}, lui et sa famille tant qu’il réside dans
la maison de la Hijra?! et la maison de {’islam...22

Nous sommes appelé a ne pas nous contenter des
justifications textuelles et historiques. La réalité d’aujourd’hui
dicte a toute religion de se préparer au pluralisme, a €tre une
minorité parmi les minorités et a traiter les autres religions
comme elle veut étre traitée par elles.

Nous avons devant nous deux manieres de procéder dans
notre réflexion qui nous donnent deux résultats différents :

La premiere, souvent évoquée, consiste a mettre d'abord en
évidence qu’initialement les versets coraniques, ceux qui
appellent a la liberté religieuse absolue ou ceux qui offrent plus
de droits aux musulmans, ont tous la méme authenticité et sont
équivalents dans leur autorité, en particulier chez ceux qui nient
toute abrogation dans le Coran. C'est-a-dire qu'il est aussi
convenable que défendable, que les musulmans de tous les temps
puisent dans le Coran ce qui leur convient le mieux et ce qui
répond a leurs besoins, en fonction de leur situation, vaniant entre
minorité et majorité. Ainsi, les minorités par exemple, prendraient

Y [bidem, p. 24.
=0 Document n° : 291, al-Wathd'iq al-sivdsivya. op. cil., p. 381.
=t Dar al-hijra cst le synonyme de ddr al-isldm comme nous "avons vu a [a (in de la deuxiéme partic.

22 Ibidem.
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tous les versets mekkois, mais aussi beaucoup de versets
médinois tel :

Point de contrainte en religion ; le bon chemin se
distingue |de lui-méme] de l'errance. (verset 256
de la sourate 2)

Quant aux versets qui légiferent pour la souveraineté politique
des musulmans et qui établissent par conséquent leur suprématie
sociale, ils demeurent un idéal messianique qui motive et unit les

musulmans.

Mais le résultat de cette maniere de lire le texte sera
certainement soupg¢onné, sinon accus€, de mettre les musulmans
minoritaires et dépourvus de pouvoir dans un état d'attente,
guettant le changement de rapport de forces entre minorité et
majorité, pour réaliser un jour leur idéal, d'autant plus que
certains islamistes ne se génent pas de le dire ouvertement.

De plus, c’est une solution partielle et partiale, car elle ne dit
mot sinon elle approuve le statut des non-musulmans dans un
pays majoritairement musulman tel qu’il est congu par le verset
de la jizya et par le droit musulman. Cette premiere procédure qui
tente certains chercheurs musulmans est a rejeter.

Il nous semble que la voie a suivre aujourd'hui et qui pourrait
mener a une solution, c'est ce qu'offre I'Etat de droit a ses
membres : la citovenneté et la démocratie. Sont-elles en elles-
mémes une souveraineté politique ? Suffiront-elles pour insuffler
la dignité et la fierté qu'injecte le Coran dans le coeur de ses
adeptes ? Dans un Etat de droit, les musulmans retrouvent
individuellement leur souveraineté politique, ol leur dignité et
liberté sont entiérement sauvegardées. Ils n'ont besoin pour cela
ni d'une dynastie ni d'un sultanat garantissant leur libre
conviction et leur libre culte.

Gréce a une longue tradition des penseurs des Lumiéres a
laquelle la pensée musulmane n'est pas étrangere, le concept de
citoyen a €pousé un statut politique et juridique loin de toute
ethnicité ou d'autres considérations philosophiques et religieuses.

L'islam pourrait-il s'opposer a cette voie ? La religion la plus
tolérante dans un monde intolérant comme celui de jadis
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pourrait-elie étre intolérente dans un monde qui aspire a la
tolérence.

Les musulmans doivent orienter leurs travaux théologiques et
exégétiques dans le but de réaliser I'objectif de la révélation :
faire de 'homme un é&tre libre, responsable et doué de raison ;
toutes qualites requises pour assumer la mission de vicaire de
Dieu sur terre. Et c'est la plus grande justice rendue a l'esprit de
notre religion.

Nous pensons que l'application du verset de la jizya n'a plus
lieu d'étre. Il est circonstanciel et veut organiser la défense
militaire du groupe musulman & laquelle tous les habitants de la
région participent physiquement ou du moins financiérement.

En 1939, le Gouvernement pakistanais a formé un comité
spécialisé dans les questions islamiques pour participer au
Conseil constitutionnel chargé de mettre en place la Constitution.
Le Comité d'orientation islamique qui comprenait des dignitaires
sunnites, shi'ites et des grands uléma, a présenté, aprés avoir
longuement réfléchi, des recommandations a l'unanimité
concernani l'abolition de la jizya?3. Le comité a pensé a juste
titre, qu'il y autant de musulmans vivant dans un pays non-
musulman que de non-musulmans habitant dans un pays
musulman. Muhammad Hamidullh, le célebre théologien indien,
commente cette importante farma :

Je ne pense pas que le Comité a dévié de l'esprit
de l'islam lorsqu'il a aboli la jizya. Au contraire il
a bien saisi, a notre avis, l'option de la souplesse
de l'islam pour proposer un remede réaliste et
logique a propos de certains cas [changeant]
selon l'environnement et les conditions24

3 Muhammad Hamidulldh, « Mugaddima {7 ilm al-sivar », in Ahkdm ahl-dhimma, op. cit., p. 92.

* Fricdrich Heckmann, op. cit.
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