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ANNEX

The observations of the Gover nment of the Republic of Turkey
regarding thereport of the Working Group on Arbitrary Detention
(Mission to Turkey from 9 to 20 October 2006)

(A/HRC/4/40/Add.5)

1. The views and observations of the Governmetit@Republic of Turkey regarding the report
(A/HRC/4/040/Add.5) by the Working Group on its visit to Turkey from 9 to 20 October 2006,
are as follows:

Definition of terrorism and terrorist offender (paragraphs 71 and 72)

2. In paragraph 71 of the report, it is stateat tihe Working Group shares the concerns of the
Special Rapporteur on the promotion and ptatacof human rights and fundamental freedoms
while countering terrorism, Mr. Man Scheinin, with repect to the definition of terrorism in
Article 1 of the Anti-Terror Law of 1992 in terms of the principle of legality, as enshrined in
article 15 of International Covenant on Civil and Political Rights. In this respect, it is suggested
that the definition of terrorism is formulated im way that allows for an overly broad
application of the terthand that there is no requirement that terrorist offender must have
committed a violent crinie

3. Turkey’'s comments and observations ttve Preliminary Note (E/CN.4/2006/98/Add.2)
prepared by the Special RappaorteMr. Martin Scheinin concerning his visit to Turkey, are
contained in the document “A/HRC/2/G/3” whievas circulated during the Second Session of
the Human Rights Council. Turkey hassal submitted her views on the final report
(A/JHRC/4/26/Add.2) of Mr Martin Scheinin, to the Fourt8ession of Human Rights Council
(12 March — 5 April 2007). A briessummary of Turkey’s views on the opinions of the Special
Rapporteur concerning the definitiontefrorism, are provided herewith.

4. The principle of legality is garded as a fundamental prinef Turkish criminal law, which

is safeguarded by Article 38 of the Constitutiomedl as Article 2 of the Criminal Code. In line

with this principle, “terrorism” is clearly articulated in the Anti-Terror Law. The terms
“terrorism”, “terrorist crimes” and “terrorist offendersare separately defined under various
articles of the Anti-Terror Law. The main elements, pre-requisites, thresholds and in some case
exclusions related to these terms are set forth therein.

5. In Article 1 of the Anti-Terror Law “terrosm*“ is defined as “any kind of acts which
constitute an offence perpetrated by a persopessons who are members of an organization,
through use of force and violence and by emipigyany of the methods of coercion, intimidation,
oppression, suppression or threat for the purposdtefing the fundamentals of the Republic
stated in the Constitution, its political, legalceb, secular and economic order, impairing the
indivisible integrity of the State with its t@ory and nation, endangering the existence of the
Turkish State and its Republic, weakening or annihilating or seizing the State authority,
destroying fundamental rights and freedoms, impairing the internal and external safety of the
State, public order grublic health.”
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6. According to Article 1 of the Anti-Terror Lathe main elements of terrorism are “force and
violence”, “membership to an organization” and “ideology”. Using force and violence as well as
employing any of the tactics of coercion, intintida, suppression or threat are pre-requisites for
terrorism.

7. A terrorist offender is a member of an armed organization that has been formed to attain th:
purposes set forth in Article 1 of the Anti-Tarrbaw and/or who commits terrorist crimes to
advance these purposes, alone or with othenlmees, on behalf of tharmed organization.

8. The “terrorist crimes" and “crimes committed for the purpose of terrorism“ are enumerated in
Articles 3 and 4 of the Anti-Terror Law. Iestd of creating new crimes, these provisions
stipulate that certain offences in Turkish Criminal Code, the relevant articles of which have beer
referred to therein, constitute terrorist crimes when committed to attain the aims and purpose
defined in Article 1 of the Anti-Terror Law. These crimes (such as crimes against the security of
the State, murder, trafficking in human beings etc.) are grave and violent in nature, in line with
the definition of terrorism in Artie 1 of the Anti-Terror Law.

9. In view of the above, the scope of terrorisntlearly defined in the Anti-Terror Law and is
consistent with the principle of legality.

10. Several articles of the Anti-Terror Law were amended by the Law No. 5532, which was
adopted on 29 June 2006 by the Turkish GranibNal Assembly. However, these amendments
do not broaden the scope of tersoni defined in Article 1 of the Anti-Terror Law. The Law No.
5532 has only amended the title Afticle 1 and has repealed i#nd and 3rd paragraphs. The
amendment introduced to Article 3 of the Anti-Terkaw regarding terrorist crimes, is aimed at
harmonizing the Article numbers correspondioghat of the new Criminal Code.

11. In paragraph 71 of the report it is stated thia¢ ‘Working Group fully shares the concern
raised by the Special Rapporteur Mr. Martin Scheinin about the severe limitations the Anti-
Terror Law may put on the freedom of expression, association and assembly

12. The suggestion that “the provisions of theiAm®rror Law may severely limit the exercise of

the freedom of expression, asstimn and assembly” is groundke Furthermore, freedom of
expression is not an absolute right under int@wnal law. Therefore, ¢&in restrictions are
permitted to ensure respect for the rights and reputation of others, or for the protection of
national security, public order, piidbhealth or morals. These restrictions are explicitly set forth

in Article 19/3 of the International Covenam Civil and Political Rights (ICCPR). Whereas,
Article 20 of ICCPR makes it obligatory for Statiearties to prohibit by law any advocacy of
national, racial or religious hatred thabnstitutes incitement taliscrimination, hostility or
violence. Furthermore, Article 4 of the Intetioaal Convention on the Elimination of All Forms

of Racial Discrimination (ICERD) introduces ahet restriction to the freedom of speech, by
bringing obligation to States to penalize by law “all dissemination of ideas based on racial
superiority or hatred, or incitement to racial discrimination as well as all acts of violence.”

13. Neither are freedom of peaceful assembly faeelom of association absolute rights under
international law. Restrictions may be placed on the exercise of these rights in conformity with
the law and, wherever necessary in a democsaftitety in the interests of national security or
public safety, public order, the giection of public health or morals or the protection of the
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rights and freedoms of others. Thagstrictions are set forth Article 21 and 22 respectively of
the International Covenant on @iand Political Rights (ICCPR).

14. Similar provisions also exist in the European Convention on Human Rights.

Accessto legal counsel in proceedings concerning terrorism suspects

(paragraph 73)

15. In paragraph 73 of the report it is stated tlhia¢ ‘Working Group is concerned about the
restrictions to the right to be assisted lpunsel of one’s own choosing contained in the 2006
amendments to the Anti-Terror Lawln this context, it is indicated that the restrictions
introduced with the recent amendments to the Anti-Terror Law constituteeavy-handed
interference with defeng@hts in terrorism casés

16. The new Article 10(e) of the Anti-Terror Lamtse general rule that documents, files and
papers of the defence counsel cannot be exadmiring the investigation. However, the same
article provides for an exception to this rule, limited to cases in which there is evidence that the
defence counsel is liaising beten the members of the terrorist organization for organizational
purposes. In this case, the judge may orderdhabfficial be present during the meetings and
that the documents exchanged between the suapddhe defence counsel be examined by the
judge. However, such decisions by the judgesatgect to appeal. The purpose of this provision

IS to prevent terror suspects from commutingg with other member of the terrorist
organization after they are apprehended. Tesrasrganizations havdeveloped a so-called
“alarm system* which triggers an alert process aimed at eliminating the evidence, organizationa
information and documentation when any menibapprehended. Thestriction provided in
Article 10(e) of the Anti-Terror Law is a precautionary measure against such terrorist tactics,
deemed necessary under certancwonstances and on the basisohcrete evidence that needs

to be found justifiable by the judge. Judicial doryis a safeguard against arbitrary practices.

17. Article 10(b) of the Anti-Terror Law states that a terror suspect can appoint only one defence
counsel during the detention period. In the caswdihary offences, 3 lawyers are allowed to be
present in statement-taking during investigationwkler, due to the complex nature of terrorist
crimes and heavy work load which needs toederpeditiously during the detention period as
well as to prevent abuse of rights by terroagganizations which has been experienced in the
past on a large scale, the number of defencessbua be appointed dag the detention period

has been reduced to one, with the introductiomrofamendment to Article 10(b) of the Anti-
Terror Law.

18. Turkey is of the opinion that the above-meméid measures introductm Article 10 of the
Anti-Terror Law neither constitute a “heavy-handed interference with defence rights” nor
prevent the effective exercise of defemghts in terrorism cases.

Executions of prison sentences of per sonsfound guilty of terrorism offences
(paragraphs 76, 77 and 99)

19. In Article 76 of the report, concern is edswith respect to coittbns under which persons
convicted of terrorist crimes hefit from conditional release.



A/HRC/4/G/8
page 5

20. Conditional release providedrfpersons convicted of terreti crimes are governed by
Articles 107/4 and 108 of the Law on EnforcemnehPenalties and Sajaard Measures No.
5275, as referred to in Article7/1 of the Anti-Terror Law.

21. Article 107/4 of the Law No. 5275 reads, “Ineas$ conviction of siing up an organization

to commit crime or leading such an organiaator conviction of an offence committed within
the framework of activities of such an orgaation, those who have served 36 years of the
aggravated life-term imprisonment to which thee sentenced to, those who have served 30
years of the life-term imprisonment, and othevho have served 3/4th of their term in
penitentiary institutions can befitefrom conditional release.” In th respect, as a general rule,
persons convicted of terroristimes can benefit frornonditional release after serving 3/4th of
their term. In case of multiple terms, serving 28 years of the term is required to benefit from
conditional release. Whereas, persons convictextdinary crimes cabenefit from conditional
release after serving 2/3rd of their terms in godithfén principle, persos convicted of terrorist
crimes have the right to benefit from conditibnelease, however, the period for conditional
release is longer than that ofdorary crimes, due to the fatttat the process for rehabilitation
and integration into society of such prisonersracge challenging and reqaia longer process.
On the other hand, several exceptions to tHis ane provided in Article 17 of the Anti-Terror
Law.

22. Every convict has the constitutional right totkeated equally in prison. The conditions and
procedures for imposing disciplinary sanctiongirsons are set forth in detail in the Law No.
5275 in accordance with the principle of legaliRegarding the application of disciplinary
sanctions, the Law No. 5275 makes distinction in terms of #hnature of crimes committed by
convicts, be it terrorist or ondary crimes, nor on any other grounds. As is the case with other
legal systems, the purpose of disciplinary samstiis to maintain order and security in the
penitentiary institutions as well as to protect the well-being and safety of all the prisoners, anc
definitely not to re-punish prisoners due to thtureof the crimes which they were convicted of.

It should be stressed that solitary confinemenhé&most serious form of disciplinary sanction
which is imposed only on restricted grounds, sashintimidating or asicking other inmates,
attempt to murder, taking hogi sexual assault, sexualpitation, arson and fleeing from
prison, pursuant to the Law No. 5275. If a pner believes that thdisciplinary sanction
imposed against him/her is arbitrary, discrimamgitor in contravention of the Law No. 5275, the
prisoner has the right to complain to enforcement judges and to appeal to the Heavy Penal Coul
Therefore, the suggestion in the report thdisCiplinary sanctions are imposed with great
frequency against prisoners convicted of terrorisinees, reflects a vague generalization which

is unsubstantiated.

23. In paragraph 77 and 98 of the report it is inédahat the situation of terror suspects is a
major stain on Turkey’s efforts to eliminate imdry detention which aanot be justified with
reference to the Government’s uncsted duty to combat terrorism.

24. The suggestion that “arbitrary” detentions @éawconnection with charges or convictions on
terrorism, is unsubstantiated. Turkey’s policycountering terrorism is conducted in conformity
with the relevant law and in line with its obligations stemming from international instruments, of
which Turkey is party. The new Criminal Procedure Code has introduced many safeguards
against arbitrary practices.
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25. The length of the custody period has been brought in line with Turkey’'s international
obligations and the case-law of the EuropeanrCof Human Rights. lconvictions are based

on judgments rendered by competent courts upempiplication of the Turkish Constitution and

the relevant laws. All judgmentendered as such, are subjéztappeal. As for detentions
pending trial, the necessity of a continuing detention is reviewed ex officio by the competent
judges each month during the trial period. Fingtlersons who claim to be unjustly detained
have the right to apply for compensation to tbenpetent courts under the relevant laws. They
can also apply to the European Court ofntdun Rights, after the exhaustion of domestic
remedies.

Length of remand detention
(paragraphs 39, 75, 101)

26. It is suggested in paragraph 39 of the refi@at the maximum dutian of detention may
reach 6 to 10 years depending on the interpogtaf Article 102(2) of the Criminal Procedure
Code. In Paragraph 75 of the report the corrdetpmetation of the article is given. However, it
is stated that the Article is not entirely clear and that some interlocutnderstood Article
102(2) to provide that the maximum durationvw® years to be extended for compelling reasons
by up to three years, thereby reaching a tatafive years, which doubled under Article 252(2)
would allow remand detention inrterism cases for up to ten yedrs.

27. Article 102/2 of the Crimis Procedure Code states thah&Tmaximum duration of arrest in
cases that fall within the competence of Heavy Penal Courts is 2 years. Under compelling
circumstances, this period may be extended pritividing its reasons; however, extended period
cannot exceed 3 years in totalhe correct interpretation of thggovision, is that the duration of
extension under compelling circumstances cannoeexx 1 year and that the total duration of
arrest with the extension cannot exceed 3 y@argotal). It would only be logical that the
extension period under exceptionaicamstances would not be longer than the general rule for
the duration of arrest.

28. According to Article 250/2 of the Criminal Rexure Code, the duratiarf arrest envisaged

in the Law are doubled for offences set forttparagraph 1(c) of Artle 250, which are mostly
terrorist crimes. In this respect, the time limnsArticle 102 are doubled for terrorist crimes.
Under normal conditions, a terror suspect carhée on remand for a maximum period of 4
years. On the other hand, under exceptiondl @mpelling circumstances, the 4-year period
may be extended up to 6 years in total.other words, with the extension under exceptional
circumstances the total duration of remand caeroeed 6 years. Therefore, the suggestion that
“the duration of detention on remand may reachytsars for terrorist crimes” is inaccurate and
reflects a misinterpretation of the provision.
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Failureto retro-actively apply the ban on statements

madeto the policein the absence of a lawyer

(paragraph 78)

29. In paragraph 78 of the repordpncern is raised with respectttee safeguard in Article 148 (4)
of the Criminal Procedure Code for not beingleggple to statements gacted under torture in
the absence of a lawyer before 1 June 2005.

30. The new Criminal Procedure Code which eadento force on 1 June 2005, contains many
safeguards for suspects and accused persaissaginlawful practices and for the effective
exercise of defence rights. In this framework, the Criminal Procedure Code provides for the right
to be assisted by a defence counsel and ensat any statement should be made of free will
and that statements extractetbtigh prohibited methods suchtagture or ill-treament shall not

be taken as a basis for any judgement. Article 148(4) states that “The statement taken by la
enforcement officials in the absse of defence counsel can notabkasis for a judgement unless
verified by the suspect or the accused before the judge or the court®.

31. Many of these safeguards have not been intedito the criminal juge system for the first

time with adoption of the newriminal Procedure Code. Similahecks and balances aimed at
protecting suspects and accused persons against unlawful or arbitrary practices, existed also
the former Criminal Procedure Code No. 1412 inowes forms. For instance, Article 135 of the
Law No. 1412 provided the right to access to am#ecounsel, assignment of a defence counsel
by the State free of charge, presence of a defengesel at all stages statement-taking and
interrogation. Article 135/a ensured that anyestant should be made of free will, prohibited
unlawful methods for taking statement suek torture, ill-treatm® and other methods
preventing free will and envisagdidat statements taken thrdugrohibited methods cannot be
regarded as evidence even with the consent of the suspect.

32. In view of the above, defence rights were provided fully to suspects and accused person
before 1 June 2005 and no obstacle existed for theexercise their righto be assisted by a
defence counsel at all stages of investigatioeh prosecution. If a suspect or an accused person
objected to the content of any statement takethenabsence of his/hdefence counsel, such a
statement alone was not consetesufficient for a conviction. @irts have discretionary power

to assess the value of each and every evidsabmitted to the court and to consider all the
evidence together before rendering a judgement. In this respect, there has not been a protecti
gap in terms of safeguards against torture orratbgrading treatment or of guarantees to ensure
that any statement should be of free will wefdhe entry into force of the new Criminal
Procedure Code. Evidence obtained throughuterthas always been regarded as unlawful
evidence, which entailed criminal liability.

33. Therefore, any statement taken beforeurieJ2005 in the absence of a defence counsel
during a case that is pending as of 1 June 2685,be renewed in the presence of a defence
counsel on various grounds. For instance, sucéknawal can be requested on the basis of an
objection that the statement was not made of frilleor that it was extracted under torture, ill
treatment, pressure, force or atipeohibited methods. Renewal calso be ordered by the court

if it is not convinced that the statement or cosies is indeed made of free will. This aspect is
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also given due consideration by the CourtGdssation. In additiorprovisions of the new
Criminal Procedure Code apply to statemerkendollowing the decision of reversal.

34. On the other hand, if there is an allegatiaat th statement was ohtad by use of torture
against a suspect or an accused before 1 200%, it would be investigated thoroughly by the
relevant authorities.

Vulnerability of non-Turkish detainees and detention of foreigners
(paragraphs 79, 80, 86-90)

35. In paragraph 79 of the report it is stated thateign detainees, whether deprived of their
liberty on remand or serving a sentence, are pagicularly vulnerable situation in most if not
all countries. In Turkey, this vulnerability is exalsated by a scarcity affective interpreters in
the criminal justice systémlIn addition, in paragraph 80 of the report it is stated that “the
Working Group is concerned about a proceduraltable to contacts between foreign detainees
and their families in the home couritry

36. The situation of a foreigner who has been dethor arrested in Turkey is reported without
delay to the Consulate of the country of whibley are nationals, provided that the foreigner
does not object to such a notification, pursuaniiicle 95 of the Crinmal Procedure Code,
Regulation on Apprehension, Det®n and Statement-Takingnd Vienna Convention on
Consular Relations. In custody, they aregnpiéed to telephone a reiee in their country.
Whether the relative has been informed of tlieasion or not falls within the responsibility of
the relevant foreign mission. bhis respect, the duty of theurkish authorities on this matter
terminates when the relevant foreign missgoontacted, upon the consent of the detainee.

37. Such foreigners are requested to fill ird aign the “Notification Form for Foreigners
Arrested, Detained, Convicteor Deceased” in Turkish and other foreign languages which
contains information on their rights.

38. In order to proceed expeditiously, theiatemments are taken thi the assistance of
interpreters and the relevant foreign missiores iarmediately contacted. If an interpreter that
speaks the language of the foreigner cannotptmided, the assistance of experts at the
Universities is requested.

39. According to Article 202 of the Criminal Praltege Code, if an accud®r a suspect does not
speak Turkish, the substantial points of the atiega and defence put forward in the hearing are
translated through interpreters assigned by the court.

40. In cases where a foreigner does not haveithadial means or necessary documents in order
to leave the country, he/she is accommodatedgpecial guest houses for foreigners until
necessary documents/money are provided.

41. Foreigners who have been apprehended farithalvement in variousffences are assisted
to leave the country after the completion adqgeedings conducted in accordance with Laws No.
5682 and 5683.
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42. If the foreigner does not have enough monegffiard the travel costs, necessary steps are
taken to facilitate that it is born by his/her own financial means first and if this is not possible, by
the relevant foreign mission or by relatives ia ttountry who are contacted through the relevant
foreign mission. In the case that it is not possiblénd the necessary means to pay for the costs
as explained above, the travel costs of theidoer to enable him/her to leave the country are
assumed by public means.

Juvenile Justice
(paragraphs 81 and 82)

Decision to join a juvenile trial with an adult trial

43. In paragraph 81 of the report, it is stated tha provision whereby.. the adult court dealing
with a case involving also a juvenile defendanyrdacide to join the minor’'s case to the adult
trial, can in many cases nullify the importaptarantee of specialised prosecutors and cdurts.

44. Article 3 of the Child Protéion Law No. 5395 defines the term “child* as “persons who
have not completed the age of 18, even thoonglority may be attained earlier®. The term
“court” referred to in the Law is defined d3uvenile Court” and‘Heavy Juvenile Court".
Article 17 of the Law provides faseparate investigation and Article 22 envisages separate trial
to be conducted againshild defendants.

45. In cases involving juvenile perss and adults in the same aoite Article 17 of the Law shall
apply. Article 17 reads as follows:

“(1) In a case where a child commits an offence together with an adult, the investigation and tria
are conducted separately.

(2) In such a case the Court may postpone theagainst the child until the result of the case
before the general court, when deemed necgskasides imposing necessary measures for the
child.

(3) In cases when it is considered imperativednduct the cases jointly, a decision to join the
cases may be rendered by the general courts sthgks of trial, providkthat it is approved by
the courts. In this case the joined cases are seen before the general courts.”

46. As it would be observed, if an adult and ddchommit an offence together, in principle,
investigation and trial &l be conducted separately. When dedmecessary, the juvenile trial
is suspended until the end of the trial of theladtithe general court. Lastly, if it is deemed
absolutely necessary, the two cases may lmedoupon the approval of the two courts. This
provision is exceptional in nature which can be applied in very limited cases in practice.

Incidents which took place in Diyarbakir from 28 March to 1 April 2006

47. In paragraph 82 of the report it is stated tlia¢ ‘massive arrests and detention of minors
following the riots in Diyarbakir from 28 Malcto 1 April 2006 evidence that these concerns
are not only of a theoretical nature. Motean 200 minors were apprehended during and
following the riots.... According to the report ah inquiry into the events by several bar
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associations, neither the families of theildten nor SHCEK were informed after the
apprehensions and the earliest interview vathvyers took place 12 hours after apprehension

48. The incidents referred to in paragraph 82 of the report, erupted in Diyarbakir during the
funeral of several PKK/KADEK/KONGRA-GEL terrats, who lost their lives in a counter
terrorist operation. These incidents, which Haspread to the neighbouring provinces, were
orchestrated by the terrorist orgariaa PKK/KADEK/KONGRA-GEL through a provocation
campaign on its affiliated web-pages and TV ché&nriéhe unwarranted demonstrations led to a
series of acts of violence, affray, intimidationgus firearms and weapons, invasion of private
and public property, damage paiblic and private property, disbing public order as well as
private and public safety. These acts, whichrevprovacated by the terrorist organization
PKK/KADEK/KONGRA-GEL, did not onstitute “riots” contrary to the suggestion in the report.

It is deplorable that the terrorist gamization PKK/KADEK/KONGRA-GEL encouraged
deliberately the involvement andrgaipation of children in thesmcidents, as a tactic, through

its provocation campaign. The laenforcement authorities took nesary measures to ensure

the safety of children. Furthermore, they did mbérvene in the unlawful processions in order

not to jeopardize the safety of the children among the crowds. In the course of the investigatiol
initiated in connection with the adents, minors were separatednfirthe adults and all the legal
proceedings were conducted by the specialztadf of the child unit at the Directorate for
Security. Their families were informed of their apprehensions and they had access to theil
lawyers in accordance with due proceedings. When the investigation stage was completed the
were referred by the child unit to the judicial authorities, separately from the adults.

49. As regards the allegation th#lé earliest interview with lawyers took place 12 hours after
apprehensiof) it is groundless. No restriction exisits the Child Protection Law that could
delay the communication of juveniles with their lawyers.

Notification to families and “Social Services and the Child Protection Agency” (Sosyal
Hizmetler ve Cocuk Esirgeme Kumu, SHCEK) of detention semand detention of the child

50. The situation of the child who has been dethior arrested is camunicated immediately to
the family of the child, if the child has a family, in accordance with applicable provisions.

51. As regards the involvement of SHCEK in jole cases, Article ®f the Child Protection

Law No. 5395 makes a distinction between theildcin need of protection” and the “child
drawn into crime”. The “child drawn into crime” is defined as “a child who is subjected to
investigation or prosecution on criminal charges or against whom a safety measure is impose
due to his/her conduct”.

52. According to Article 6 of the Law No. 5395, fickauthorities are under obligation to inform
SHCEK of the situation of children who are meed of protection. The child or persons
responsible for the care of the child may gpgpl SHCEK to place the child under protection.

53. However, such a compulsory notification does exist for public authorities in the case of
“children drawn into crime”. In this respect, there is no deficiency or shortcoming in the
legislation in terms of notification of the sitien to the family or SHCEK in cases of detention
or remand detention of the child.
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Legal basis for protective and supportive measures for children

54. Judges of juvenile courts may grant orffderprotective and supportive measures envisaged
in the Law No. 5395 for children in need obfection as well as those drawn into crime, upon
the request of the mother, fathguardian, SHCEK, Public Presutor or ex officio. Following
such an order by the judge, the child is readeprotective and supportive services by SHCEK.
Before granting an order, the judge may instSIiCEK to conduct a social examination of the
child in question.

55. The judge may also decide to place thiédchnder protection oSHCEK besides safety
measures. Taking into account the progresshé development of the child, the judge may
decide to lift or change the protective and supp@measures. This decision may be also given
by the judge of the place where the child cursesthys. However, in this case the decision is
notified to the judge or the court thads rendered the previous decision.

56. The measure terminates automaticaljen the child completes the age of 18.
Implementation of the decisions on measures are reviewed by the judge or the court that he
imposed the measure every three months at the latest. The judge or the court may lift th
measure considering the results of the im@etation of the measure, extend its period or
change the measure ex officio or upon the requfetste supervisory authority, parent, guardian,
person who has undertaken the care of thelcph#rson or authority implementing the measure

or the public prosecutor.

57. In the existence of circumstances necdssitairgent protection, a child may be placed
under care and supervision by SHCEK. In tase, the application farrgent protection order
should be submitted to the juvkenjudge within 5 days. The gige decides on the application
within 3 days. The judge may also decide that the place of the child be kept confidential and tha
personal relationship with the chilsk established. Urgent protien order can be rendered for a
period limited to 30 days. During this period SHCEonducts a social assessment with regard

to the situation of the child. If SHCEK concludes that a measure is not necessary, it informs the
judge of its opinion and the services that it npagvide for the child. The judge decides as to
whether the child should be sent to his/henifg or whether to impose any other appropriate
measures. If SHCEK concludes that a measuwaldibe taken for the child, it requests from the
judge that necessary protective and supportive measures be ordered.

58. As it would be observed, the above-mentiomexisions of Articles 78 and 9 of the Child
Protection Law constitute the legal basis for holding children in rehabilitation centres to
implement the protective and supipoe measures by the courts.

Detention of juveniles

59. Article 16 of the Child Protection Law statthat “ (1) Children who have been detained
shall be held in the child unit of the law enforcement authority. (2) In the case that a child unit
does not exist within the law enforcement authority, the child is held separately from adults in
custody. “

60. Child Protection Law does not establish adweston for detention period. Therefore, under
the conditions envisaged in the Law, a childyrba detained for a maximum period of 24 hours
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as a measure in accordance with general provisions. In this respect, there exists no deficiency
terms of the rights of the child.

61. Child units have been set ufihrin 81 Provincial Directoratef®r Security at both provincial
and district level. 2051 staff of child units haveeied special training on the rights of the child
since 2001.

Arrest of juveniles

62. Article 20 of the Child Prettion Law provides for judiciatontrol measures (such as
imposing restriction to stay in certain areas, ban on going to certain places, prohibiting contac
with designated persons) to be imposed again&thild drawn into crime” in the course of
investigation or trial. If it is not possible abtain any result from these measures or in the case
of non-compliance with the measures, thiéddchnay be arrested as a last resort.

63. Article 21 of the Child Protdon Law establishes a ban on theest of children who have
not completed the age of 15 in respect of offences carrying sentences, upper limit of which dc
not exceed 5 years.

64. Subject to the above-mentiogneonditions set forth in th€hild Protection Law, the time
limits for detention on remand in the Criminal Procedure Code are applicable for juveniles. In
this respect, no deficiency exists in terms of the rights of the child.

Facilitiesfor involuntary holding of personswith disabilities

(paragraph 16)

65. In paragraph 16 of the report, it is stateat “While nearly all SHCEK (Directorate for
Social Services and Child Protection) institutions are open, the Rehabilitation Centres have som
closed wards, i.e. person accommodated in tlha@sds are in fact deprived of their freedom for
their own protection”.

66. Protection, care and rehabiiitdd of persons with disabilit,e who cannot cope with the
conditions and requirements ofnarmal life, as well as renderirnd planning services that
enable such persons to live independently irstwety, fall within the responsibility of SHCEK.
Those persons with disabilities in the Rehaliibia Centres affiliated to SHCEK who may harm
themselves or others, receive special care in protected wards provided that the necessity to ke
them under control is recommended by a dostoeport. Examinatin and treatment of
psychiatric patients are carried out in hospitals affiliated to the Ministry of Health and the
relevant department of Universities.

Deprivation of liberty on grounds of mental health (paragraphs 54, 91 - 94)

67. Legal provisions on deprivati of liberty on grounds of méal health are not limited to
Articles 432 and 433 of the Turkish Civil Code, sagygested in paragraphs 54 and 92 of the
report. The placement to mental healthtitnfons for the purposes of treatment and
rehabilitation of persons, who constitute risk to society due to mental illness, mental infirmity,
habitual drunkenness or substaraddiction and whose persopabtection cannot be provided
otherwise, is governed by the Turkish Ci€ode No. 4721. Whereas, protective and safety
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measures to be imposed against persons, aveofound to have maaitillness during their
conduct which constitutes crime under the laws, are governed by the Turkish Criminal Code
No. 5237.

68. The relevant articles of the Turkish iC®ode and Criminal Code are as follows:

Turkish Civil Code

- “An adult who lacks capacity to sustain hisg/l&e or requires support permanently for his/her
protection and care or poses risk to the security of others due to mental illness or menta
infirmity shall be restrained; administrative baotities, notaries and cdsrthat acknowledge the
existence of a condition necessitating a persdretplaced under guardianship, in the discharge

of their functions, are under obligation to inform the competent guardianship authority of this
situation”. (Article 405)

- “An adult who poses a risk of poverty and shgetéo himself/herself and his/her family due to
habitual drunkenness or substamailiction and in need of peament care and protection for
this reason or who poses a risk to the secwftythers due to the same reasons shall be
restrained.” (Article 406)

- The concept of “restraining” is defined as “appointment of a guardian to protect the interests of
a person related to his/her personality and property as well as to represent him/her in lege
proceedings.” (Article 403)

- “In public guardianship, the guardianship authorgythe competent ‘Court of Peace’, the
supervisory authoritis the competent ‘Court of First Instance’.” (Article 397)

- “No one can be restrained on grounds obituel drunkenness or substance addiction...
without being heard (by the cdyrRestraining order on grounds mental illness or mental
infirmity can only be granted upon a report by the Board of Health. The judge, taking the report
into account, may hear a person to be restchbefore giving a decision.” (Article 409)

- In general, “the guardianship authority may decio terminate the guardianship if the reason
necessitating guardianship no longer exists. rRie&d person or any other concerned persons
may request that the guardianship be liftedi¢he 472). Decision to lift the guardianship over a
person who has been restrained on grounds otahélness or mentainfirmity can only be
granted on the basis of a report by the Boartiedlth confirming that the reason necessitating
guardianship no longer exists (Article 474). Acgmn who has been restrained due to habitual
drunkenness or substance addictaay request that the guardiaipsbe lifted provided that no
complaint has been lodged against him/her related to the reason necessitating him/her to t
placed under guardianship for at least one year.” (Article 475).

- “A person under guardianship who has the capagiperceive and distinguish, as well as other
concerned persons may complain to the supamnviguardianship authority against any conduct
of the guardian.” (Article 461)

- “A minor for whom a guardian has been appointethe absence of parent ship, may be placed
in an institution for protection by the guardiaipshuthority upon the request of the guardian or
in compelling circumstances by the decision of the guardian who shall immediately inform the
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guardianship authority of this situation.” itile 446 entitled “deprividon of liberty for the
purpose of protection”). In the case of persari® have been restrained, the guardian may
place the restrained person in an institution or hold him/her there in the existence of compelling
circumstances, in accordance with the provisionsdeprivation of liberty for the purpose of
protection. However, the guardiamall immediately inform the guardianship authority of this
situation.”

- “An adult, who poses risk to society due to mental illness, mental infirmity, habitual
drunkenness or substanagdection, epidemic of serious natuoe the state of being vagabond,
may be placed or held in an appropriateitagon for treatment, edation or rehabilitation,
should his/her personal protem cannot be provided otherwis Public officials, who
acknowledge the existence of any of the abmestioned reasons in the discharge of their
functions, are under obligation to inform the conep¢tguardianship authority of this situation.
The person in question is discharged from thtitution as soon as his/her state of conditions
permit.” (Article 432)

- “The decision to place or hold a person in aprapriate institution rests with the guardianship
authority in the place of residence or in urgersesain the current place of stay of the person in
question. The guardianship authority, which dasided on the placement or holding of a person
in an institution, has the authority to order thiease of the person from the institution.” (Article
433)

- “In cases where a restrain@érson is placed or held in an institution, or other measures
relating to guardianship need to be taken wigpeet to an adult, the guardianship authority in
the place of stay or the concerned persons exfelw in special laws, are under obligation to
report the situation to the guardianship autigan the place of residence.” (Article 434)

- “A person placed in an institution as well lais/her relative can appeal to the supervisory
authority (Court of First Instance) against thescision within 10 days upon notification of the
decision. This right (of appeal) may also besreised against the demn on the rejection of
request for release.” (Article 435)

- “Deprivation of liberty for the purpose of protem is governed by the Legal Procedural Law,
notwithstanding the following rules:

1. Before giving a decision, the person concerneslt ine informed of its reasons and of his/her
right to appeal to the supervisory authpeagainst the decision by written notification.

2. A person who is placed in an institution mhbstinformed, through written notification, that
he/she has the right to lodge an appeal ® gshpervisory authority against the decision of
deprivation or rejection of thegaest for release within 10 days.

3. Any request requiring a court’s decision shduddconveyed to the competent judge without
delay.

4. The guardianship authority or the judge that has decided on the placement of a person to &
institution, may postpone the consideration of thguest due to the spec@tcumstances of the
situation.
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5. The decision on the situation of persons who has mental illness, mental infirmity, habitual
drunkenness or substanaddiction or epidemic posing seus danger, can only be taken upon
the report of the Board of Health. If the gdianship authority has previously consulted a
witness expert, the supervisory authority may renounce to this.” (Article 436)

- “The person concerned may be provided with legal aid, when deemed necessary. The judge
hears the person in question befgnang a decision.” (Article 437)

69. In addition to the above-mentioned provisiohghe Turkish Civil Code, the Criminal Code

also contains provisions which envisage safety measures specific to patients with mental illnes
to be enforced against persons whose mentdrdier has been detected in the course of
committing an offence. Article 57 ofeéiCriminal Code reads as follows:

“(1) Safety measures for the purposes of ggtibn and treatment are imposed against persons
who have mental illness during the course @firtitconduct. Such persons against whom safety
measures are imposed, are placed under protection and treatment in high security heal
institutions.

(2) Persons with mental illness who are subject to safety measures, may be discharged by tt
decision of the court or the judge upon the report by the Board of Health of the concerned
institution, which confirms that risk for the society longer exists or iseduced on a large scale.

(3) The report of the Board of Health states as to whether there is a need for medical control an
monitoring of the person due to the naturehef mental illness and the action carried out, and if
so, its duration and frequency.

(4) Medical control and monitoring are providedhin the period and frequency indicated in the
report through transfer of such persons by the Office of the Public Prosecutor to the healtr
institutions with competent expedsad necessary technical equipment.

(5) If it is established during the medical control and monitoring that the risk for society has
increased due to the mental illness of the persafety measures for thrirposes of protection

and treatment are re-imposed. In this case, the proceedings referred to in the first and th
following paragraphs are re-applied.

(6) In the case that a person’s capacity tomage his/her own condudecreases due to the
illness related to the act he/stmmmitted, the imprisonment to whitie/she is convicted, can be
commuted in whole or partial, to safety measures specific to persons with mental illness,
provided that its duration remains the same, lydicision of the court upon the report prepared
by the Board of Health of the institution wheéhe person is placed, pursuant to paragraphs 1 and
2 of this article.

(7) Hospitalization of offendersithh addiction to drugs, stimuiag substances or alcohol, to
special health institutions for treatment shall be decided (by the court) as a safety measure. Tt
treatment of such persons continues until tigeyt alcohol, drug or stimulating substance
addiction. Such persons may bedatiarged from the institution by the decision of the court or the
judge upon the report prepared by the Boardexlth of the institution in this respect.”
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70. In accordance with the above-mentioned promsi the Circular issued by the Ministry of
Health No. 14160 (2005/155) dated @8tober 2005 sets forth the rules to be followed for the
outpatient or hospitalisetteatment of persons with mentdisorders when they apply or are
transferred to a health institati. According to this Circular;

- For the outpatient or hospitalised treatmefta minor or an incapacitated person under
guardianship in a medical institution, the permisgibthe guardianship authority in the place of
residence is required.

- In the absence of such permission for treatment from the guardianship authority, it must be
ensured that the guardian should seeknmsion from the guardianship authority.

- If the state of health of a patient who is transfd for treatment poseskito himself/herself or
his/her surrounding, the guardian may proceeth whe hospitalisation, however, the health
institution must monitor and verify that the competent guardianship authority is informed of the
hospitalisation.

- The state of the minor or an adult who is natler guardianship but for whom treatment or
protection due to mental illness or mental infirmity is deemed necessary by the doctor of the
health institution, should be immediately coomtated by the concerned institution to the
guardianship authority of the place where the patient currently resides or stays.

71. In view of the above, provisions on commitinenhealth institutions on grounds of mental
health are not limited to Articke432 and 433 of the Turkish Civil Code and legal procedural
safeguards do exist for persons who are transferred to such institutions.



