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Pesrome

Hacrosimuii 1ok1a oXBaTeIBaeT AEATEIbHOCTD, ipoBeneHHyIo B 2006 roqy OTnenennem
BepxoBHoro komuccapa Opranuzanuu O0benHeHHBIX Haruii mo mpaBam 4eoBeka B
COOTBETCTBHUH C €0 MaHJaTOM, YTBEPKICHHBIM B COTJIallieHul MeX1y BepXxoBHbIM
KomrccapoM u npaButesnbeTBoM ['Batemansr ot 10 ssaBaps 2005 roga. Otnenenue npoaomKano
CBOIO JICSITEITLHOCTH 110 HAOIIOJICHHUIO 332 OCYIIIECTBIICHUEM ITPAB YEJIOBEKA U MPEOCTABICHUIO
KOHCYJIbTAIMi U TEXHUYECKON MTOMOIIU FOCYJapCTBEHHBIM YUPEKICHHUSM B LIEJISX BBIMOTHEHUS
peKoMeHaIuii, comepxkamuxcs B npeasiayimem gokiaane (E/CN.4/2006/10/Add.1).

OTnenenue MpoOBOAMIIO CBOKO JCSITEIBHOCTD B YCJIOBUSAX COIMATBLHON HANPSKEHHOCTH,
MPOIOKAFOIIETOCS HACWIIHS U OTCYTCTBHS OOIIIECTBEHHOM 0€30MacHOCTH, a TaKKe B
npeaaBepun Kammnanuu 1o nposeneHuro B 2007 roxy BceoOmux BEIOOPOB. BepXoBHBIH
KOMUCCap ¢ 0COOBIM BHUMAHUEM CIIE/IHIIA 32 BCE €Ile HECTAOMIHLHBIM MOJIOKEHUEM B ATOU
CTpaHe, KOTOPOE MPETSITCTBYET OCYIIECTBICHHUIO B ITOJTHOM 00bheMe TIpaBa Ha KHU3Hb U TpeOyeT
OT TOCY/IapCTBa YKPEIUICHHSI MEXaHU3MOB TIPEIYIPEKICHUS, a TAK)KE PacCIeIOBAHUS U
IpeceUeHUs MOCITraTeNIbCTB Ha ATO MPaBO U ero HapymeHuid. Kpome Toro, BepxoBHBIi
KOMHCCap BHUMATEJIBHO CJIEINJIA 32 MOJI0KEHUEM B 00J1acTH O0IIECTBEHHOM 0€30MacHOCTH,
BJIMSFOIIIMM Ha TIpaBa YeioBeKa, HEPEIICHHBIMH MTPoOiieMaMu OOpbOBI ¢ O€3HAKAa3aHHOCTHIO U
MPOIECCOM YKPETUICHUS TIPABOBOTO TOCYIaPCTBA, YCIIEXaMH | MPETSATCTBUSIME B JIeJe
ocymecTBieHus] HarmoHanbHO# MporpamMMBI 10 00€CIIEYeHUI0 BO3MEIICHHS, 32 TIOJI0KCHUEM
KOPEHHBIX HApPOJI0B, 00CTAHOBKOH PaCTyIIETro MOJUTHYESCKOTO HACHIINS, a TAKIKE CITyIasiMH
HACHJIUS B OTHOIICHUH JKCHIIUH U CUTYallued B 00JIACTH OCYIIECTBICHUS SKOHOMUYECKHX,
COIMANILHBIX ¥ KYJIBTYPHBIX TIPAB U MOJIOKEHUEM TPABO3ANTUTHHKOB.

VYkpereane Otaenenus B Teuenue 2006 roga mo3Bomiio coopaTs 60ee MoIHYI0
uH(GOPMAIIHIO O TMOJOKEHUH B 00JIaCTH MpaB yeloBeka B [ 'BareMase u GJIaronpusiTHO CKa3alloch
Ha KOHCYJIbTATUBHOM JEATEIbHOCTH U TEXHUUECKOM COTPYIHUYECTBE KaK C HAIIMOHAIbHBIMU
YUPEXKJIECHUSIMH, TaK U C OpraHU3aUsIMU TpakIaHCKOT0 obmiectBa. OTereHue Mpe1oCcTaBIIsIo
TEXHUUYECKYIO IOMOIIb Pa3JIUYHBIM HAllMOHAIBHBIM YUPEXACHUAM, BKIIOUasi KOHIpecc,
[Tpe3naeHTCKyI0 KOMUCCHIO TIO ITpaBaM 4eloBeKa, TOCyAapCTBEHHYIO MPOKYpaTypy,
VYrpasieHnne neHUTEHIUApHOU cucteMol, HaronanbHyto mporpaMMy 1no o0ecneqyeHuo
BO3MENICHUS U YTIpaBJIeHHE YITOJHOMOUYEHHOTO 0 MpaBaM denoBeka. OHO coJeiicTBOBAO
JESATEIIbHOCTH TPAKJAHCKOTO 00IECTBA B JI€TI€ B3aUMO/IEHCTBHUS C JOTOBOPHBIMU OpraHaMu U
CHeIHMalbHBIMU MPOLIETypaMH, a TAaK)Ke B 00JIaCTU PacIIpOCTPaHEHUsI pEKOMEHAALIUN U
KOHTPOJISI 3@ UX OCYILIECTBICHHUEM.

BepxoBHEII KOMECCap MPU3BIBAET MPOIOIKATH BHIMIOTHEHHE PEKOMEH IAITNH, BBIHECEHHBIX
B 2005 roxy, u hopMyaupyeT HOBbIE pEKOMEH/IAIMH, KACAIOIIHNeCss HOPMaTUBHBIX PaMOK
3aIIUTHI TIPaB YeJIOBEeKa, 00IIECTBEHHON 0€30MaCHOCTH, CTPOUTENLCTBA MMPABOBOTO IOCYIapCTBA
1 00phOBI ¢ Oe3HAKA3aHHOCTHIO, MOJIOKEHHSI KOPEHHBIX HAPOIOB, MOJUTUYCCKUX MTPAB, HACHITUS
B OTHOIICHHUH KCHIIWH, SKOHOMUYECKHX, COIMATBHBIX U KYJIBTYPHBIX MIPaB, MPABO3AIIUTHUKOB,
TOCYJapCTBEHHOH IMOJIMTUKU B 00JIACTH NIPaB YeJI0BEKa U KOHCYJIbTATUBHOW JCSITEIbHOCTH U
TEXHHYECKOTO coTpyaHmdecTBa OTaeneHus.
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. INTRODUCTION

1. On 10 January 2005 the Agreement between the Office of the United Nations

High Commissioner for Human Rights and the Government of the Republic of Guatemala on the
establishment of an office in Guatemala was signed. The Agreement was approved by Congress
on 31 May, ratified by the President on 23 June and officially communicated in writing to the
High Commissioner on 16 September. The OHCHR office in Guatemala officially started its
work on 20 September 2005.

2. Under the Agreement and in accordance with General Assembly resolution 48/141
of 20 December 1993, the OHCHR office in Guatemalais to observe the situation of human
rights in order to advise State institutions and civil society.

3. Thisreport aimsto provide an overview of the work carried out in 2006 by the officein
Guatemala in accordance with its mandate. It contains comments on the current human rights
situation and information on the advisory services and technical cooperation provided to assist
implementation of the recommendations contained in the report for 2005.

1. NATIONAL CONTEXT

4.  The Government of Guatemala sought election to the Human Rights Council and, having
been elected, made voluntary commitments to promote human rights. It also contested a seat on
the Security Council, but this was ultimately given to Panama. In December the agreement
between the Government of Guatemala and the United Nations to create the International
Commission against Impunity in Guatemala (CICIG) was signed. Importantly, legislation was
passed to consolidate human rights protection in Guatemala, as had been recommended, and
there were other positive developments in respect of reparations for the victims of violations and
the promotion of human rights within society.

5.  Theyear was marked by social tension, including strikes by trainee teachers and by
doctors. Other conflicts centred on the granting of licences for the exploitation of natural
resources and the ratification of the free trade agreement with the United States of America.

6.  The problems of violence and security continued to be a source of concern for Guatemalan
society in 2006. To deal with the situation, the Government involved the armed forces in public
security operations.

7.  Theelection campaign started early and was accompanied by increased political violence.
There were splitsin a number of political groupings and new alliances were formed, which
affected elections to the executive committee of Congress and resulted in afailure to approve the
2007 budget, so that the 2006 budget remained in force.

8.  Investigationsinto violations during the armed conflict, and in particular the presence of a
commission of enquiry from the High Court of Spain, showed that there are continuing divisions
within society.

9.  TheHigh Commissioner visited Guatemalain May and met the President and senior
government officials, representatives of legidative and judicial bodies, representatives of civil
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society and victims of human rights violations. She also visited Rabinal (BajaVerapaz), where
she had the opportunity to speak with victims of the armed conflict and see the progress and
problems of the National Compensation Programme on the ground.

10. Visitswere also made to Guatemala by the Special Rapporteur on the situation of human
rights and fundamental freedoms of indigenous people, Mr. Rodolfo Stavenhagen, the Special
Rapporteur on extragjudicial, summary or arbitrary executions, Mr. Philip Alston, and the
Working Group on Enforced or Involuntary Disappearances. These visits were facilitated by
Guatemala s open invitation to the extra-conventional mechanisms of the United Nations, and
the High Commissioner congratul ates the Government on its policy in this regard.

[Il. SSTUATIONSOF PARTICULAR CONCERN
A. Right tolife

11. The State of Guatemala continues to show ineffectiveness in protecting and guaranteeing
fundamental rights, in particular the right to life. 1n 2006 the number of violent deaths continued
to increase, rising to 5,885, exceeding the 5,338 killings in 2005 and the highest number in the
last 10 years.

12. Theinadequate protection of the right to life is a matter for concern. Although no precise
data exist that would make it possible to confirm whether there has been an increase in the
number of extrgjudicial executions or cases of “socia cleansing”,? the large number of
unresolved violent deaths is enough to show that Guatemal a has encountered serious difficulties

in safeguarding the right to life and effectively combating impunity.

13. The OHCHR office in Guatemala has received information on the direct involvement of
State security officersin extragjudicial executions and it has also noted that the State has incurred
indirect responsibility through the acquiescence of anumber of its officers. Impunity has created
aclimate in which the perpetrators of extrajudicial executions could feel sufficiently confident to
step up their activities, which has increased peopl €' s feeling of vulnerability.

14. The office noted the appearance of corpses bearing signs of torture and subsequent
execution. There are similaritiesin modus operandi as well asin the profile of the victims
(generally young people from deprived areas of the capital) that would seem to indicate the
practice of “social cleansing”.

15. Inthe majority of cases, administrative or criminal investigations have thrown no light on
the events or on the organizations responsible. Lack of information makes it impossible to
establish the true magnitude of the problem.

1 According to the National Civil Police.

2 Thisisthe term used in the national press for extrajudicial executions of individuals with a
police or criminal record, whose deaths are not investigated.
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16. The High Commissioner acknowledges the efforts of the Government of Guatemalato
promote the right to life and other human rights. At the same time, she calls for reinforcement of
the State ingtitutions that safeguard these rights, in particular the institutions of the justice
administration system, to enable them to effectively safeguard these rights and freedoms. The
State’ s efforts must be directed towards the prevention, investigation and punishment - as an
inherent legal obligation - not only of the violations committed by its own officers but also of
those arising in the context of, for example, organized crime or drug trafficking.

B. Public security

17. Faced with persistently high levels of violence, the State has still not managed to draw up a
public security policy consistent with human rights.

18. Thegrave public security situation presents a considerable challenge to the National Civil
Police (PNC). Notwithstanding the efficacy of the Government’ s attempts to purge the force and
strengthen the disciplinary system, the institution suffers from serious problems such as violent
deaths among police officers (according to official sources, 60 deaths as at 19 December), a poor
civil intelligence system, insufficient officers, especially investigators, and low pay.

19. Increasing the PNC budget would not only enhance the status of the police in terms of
remuneration and expedite the upgrading of vehicles, weapons, communications and
infrastructure, but would al'so make it possible to improve the work of the institution and recruit
more officers, maintaining the multi-ethnic composition of the force and encouraging more
women tojoin. It isalso important to improve initial and in-service education. The most crucial
subjects to be covered if the institution isto be able to meet these challenges include dealing with
lynchings, domestic violence and juvenile crime.

20. Although the peace agreements and their framework legislation provide for the
strengthening of the PNC and the redefinition of the Army’s role in ademocratic society, the
policies implemented have tended to do the opposite, strengthening the Army at the expense of
the police, without any tangible results in terms of public security or reduced violence.

21. Government Decision No. 178-2004 reduced the Army to 15,500 troops. However,

the Decision was amended in 2006 and it became instead a mobilization plan. In March 2006
the Public Security Special Reserve Corps was established to perform public security tasks.
The Corps comprises some 3,000 ex-members of the military, which represents an

effective 20 per cent increase in the size of the Army.

C. Ruleof law and impunity

1. Justice and impunity
22. Thejustice system has continued with its modernization and reform programme.

23. Rotacriminal courts were introduced in the capital (courts of the peace and courts of first
instance operating round the clock); and the Supreme Court abrogated the decision by which the
serious crimes courts were established and redistributed all serious crimes cases among the
country’ s criminal trial courts. The Public Prosecutor’ s Office continued its efforts to implement
its Plan for Criminal Policy. The adoption of a general instruction to combat trafficking in
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persons, including illegal adoptions, was another positive step. In addition, a strategic sectoral
plan for criminal justice reform for the period 2006 to 2010 was prepared by the Coordinating
Authority for the Modernization of the Justice Sector, which establishes action lines and outcome
indicators for measuring impact in strategic areas such as access to justice and transparency.

24. Despite these efforts, impunity continues to undermine the credibility of the justice system
and is the main obstacle to the effective enjoyment of human rights. Criminal investigation
capacity is still inadequate and does not give sufficient importance to the use of forensic
evidence. So the establishment of the Nationa Institute of Forensic Science is an important step.
The programme for the protection of witnesses and partiesto judicial proceedings does not have
the resources or the proper legal framework to operate efficiently, which discourages people
from cooperating with the justice system.

25. Thejustice systemis still too weak to confront organized crime and its powerful
components, so the recent decision establishing the International Commission against Impunity
in Guatemalato assist the authorities in their efforts is one of some importance.

26. Although theinstitutions of justice - in particular the judiciary and the Public Prosecutor’s
Office - have extended their geographical coverage, geographical inaccessibility isabarrier that
prevents many individuals from exercising their rights. This applies particularly to non-criminal
matters and the effective right to a second hearing. Asto linguistic accessibility, no global policy
has yet been adopted. Judicia ingtitutions have tried in various ways to obtain the services of
legal interpreters and translators, but provision remains inadequate. In terms of cultural
accessibility, institutions have been slow to include intercultural awareness in in-service training
for justice system officials, and the use of cultural expert testimony® is still rare. Elimination of
discrimination in the justice sector is another area where more work is needed - measures taken
thus far have been isolated or sporadic.

27. Accountability has not yet taken root in the institutional culture of the justice sector.
Although some ingtitutions have strengthened their performance evaluation systems and their
disciplinary and dismissal procedures, many acts demonstrating negligence or even criminal
responsibility have gone unpunished. In many cases people have no access to information on
the progress of disciplinary proceedings or any right of appeal against the decisions madein
such proceedings. Greater efforts must be made to increase transparency in the justice sector,
and institutions must show a genuine willingness to alow more effective socia review. The
High Commissioner appreciates the serious monitoring efforts made by civil society institutions
and organizations in the area of justice administration.

3 Cultural expert testimony is scientific evidence of an anthropological nature that is used to
establish whether or not the behaviour of a person belonging to a specific cultural group is
normal for the group or regarded as an offence.
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2. Transitional justice

28. The Office of the Special Prosecutor for Human Rights attached to the Public Prosecutor’s
Office, which investigates most cases of human rights violations related to the internal armed
conflict, carried out various actions to improve its investigative work, including training officials
in forensic anthropological investigation procedures and reviewing the handling of the cases
before it. However, no significant progress has been made in the identification and prosecution
of perpetrators.

29. One case of enforced disappearance was brought to trial in which enforced disappearance
was recognized as a continuing offence, but the decision was appeaed. The Special
Investigations Unit of the Office of the Human Rights Procurator made progress with
identification and prosecution in a case of enforced disappearance from the time of the armed
conflict. However, the Appeal Court upheld an application from the accused for exoneration
under the National Reconciliation Act. The High Commissioner is concerned at the broad
interpretation given to this Act, which goes against the spirit of the Act and the legal framework
for human rightsin force in Guatemala. One positive development was that, in the case being
pursued by the High Court of Spain against former officials of various governments during the
internal armed conflict, the ordinary courts complied with the High Court’ s judicial requests,
which led to the arrest of two of the accused with aview to extradition. The Constitutional Court
then ordered the court dealing with the extradition request to review the scope of the universal
jurisdiction invoked by the High Court; the High Commissioner is concerned at attempts to
restrict Guatemala’' s duty of cooperation in judicial matters relating to the punishment of serious
human rights violations.

30. Obstructive applications for amparo are still delaying cases of transitional justice. Inthis
connection, bill No. 3319 on the reform of amparo is still pending before Congress. Another
negative factor isthe refusal of the Ministry of Defence to provide information on cases of
human rights violations during the internal armed conflict, on the groundsthat it is a State secret.
In this connection the issuance of Government Decision No. 535-2006 on access to information
held by public authoritiesis a positive step, though the decree does not address the issue of State
secrets. Bill No. 3165 on access to public information is still pending before Congress. There
have been attempts in certain sectors to revive draft legislation aimed at extending the
jurisdiction of military courts to ordinary offences.

31. InMay 2006 the Presidential Human Rights Commission (COPREDEH), the Office of the
Human Rights Procurator, the Public Prosecutor’ s Office and two Congressional committees, the
Human Rights Committee and the Peace and Demining Committee, agreed to work together to
set up anational commission to search for victims of enforced disappearance. A preparatory
committee was subsequently set up which, on the basis of a proposal from the Office of the
Human Rights Procurator and civil society organizations, drafted a preliminary bill to establish
such acommission. Entitled “Bill establishing the National Commission to Search for Victims
of Enforced and Other Forms of Disappearance”’, it was submitted as a draft law by the chairs of
the Human Rights Committee and the Peace and Demining Committee to the Legislation
Department of Congress on 14 December 2006. The Presidential Human Rights Commission
(COPREDEH) aso urged the adoption of a government decision on the issue, and a bill to
establish the legal concept of absence by reason of enforced disappearance is awaiting
presentation to Congress.
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32. The National Compensation Programme continued its administrative restructuring, which
isamost complete. The implementation of this programme represents a considerable challenge
for the State owing to its complex nature and the scale of the task of providing full reparation to
victims. The achievements of the Programme include operational redeployment in regional
bureaux, training of staff hired to process reparation applications and special measures of
financial compensation in various departments of the country. The Programme directors also
show real political commitment to the Programme, despite financia constraints. However, little
progress was observed in the implementation of non-financial measures of reparation or in the
creation of anational register of victims. Following a period of strained relations between the
Programme and victims' representatives an agreement was reached in November 2006 (the third
in one year) providing for, inter alia: improved social communication strategies and programme
transparency; bi-monthly progress reports; a comprehensive vision and policy for the
Programme; progress with the national register of victims; speedier execution of the programme
budget; and the establishment of afacilitation body. The High Commissioner welcomes this
agreement and urges that it be implemented in a climate of cooperation.

3. Statesof alert

33. In 2006 the Government proclaimed four states of alert, which are aform of state of
emergency. The grounds for these proclamations, including “sustained climate of social
confrontation”, “breaches of the peace and of State security” and “breaches of the peace and of
State security constituting threats to the security of the residents of municipalities’ are not the
kind of emergency provided for under article 4 of the International Covenant on Civil and
Political Rights or article 27 of the American Convention on Human Rights (Pact of San Jose,
CostaRica). The state of emergency imposed is one whose legality is not determined in advance
by Congress and is based on the 1965 Public Order Act, which predates the 1985 Constitution
and is awaiting amendment. The Government’s reports on these states of emergency do not
show that the measures taken were those strictly required by the exigencies of the situation or
that they were proportionate with the aims they were intended to achieve.

34. Theuse of force and firearms by law-enforcement officials must be exceptional and is not
justified by states of emergency. Operations which envisage the use of lethal weapons must be
carefully planned and any deaths that occur, as happened at the Pavon prison

on 25 September 2006 during the state of alert proclaimed in the municipality of Fraijanes, must
be investigated promptly, thoroughly and impartialy.

D. Situation of the indigenous peoples
1. Discrimination against the indigenous peoples

35. Despite the Government’ s efforts to combat the problem, discrimination against the
indigenous peoples continuesin its various forms. In 2006 the Presidential Commission on
Discrimination and Racism (CODISRA) registered 63 cases of discrimination, 22 of which were
investigated by the Public Prosecutor’s Office. The fact that racism remains entrenched at all
levels of society is acause for concern. The main areas in which shortcomings continue to be
noted include: social and political participation; strategies to improve the alocation of public
expenditure; access to justice; and the design of development policy, especially in health and
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education. In November, the Vice-President published a study on the cost of racism which
estimated that, in 2003, racism was responsible for losses in the amount of US$ 855 million,
or 3 per cent of GDP. Thisisan example of the structural impact of racism and discrimination.

36. Noteworthy among the positive actions undertaken by the Government are national public
awareness and information campaigns launched by government institutions, in particular
CODISRA, COPREDEH and the Office for the Defence of Indigenous Women (DEMI).
Provision has aso been made for the gradual recruitment of 300 indigenous people to civil
service posts. According to the Peace Secretariat, 151 have so far been recruited, 97 men and
54 women, mostly to middle management. The High Commissioner hopes that this policy will
continue and that it will improve the proportion of indigenous peoplein the civil service. In
addition, the policy on co-existence and the elimination of racism and racia discrimination
presented in November 2006 proposes to increase and restructure investment and public
spending, promote access to production, finance and credit, expand the scope and quality of
basic services and strengthen the institutional framework for the elimination of discrimination
and racism. Another important development is the establishment of five regional offices of
CODISRA, which cover 24 linguistic communities.

37. With regard to the criminal prosecution of racia discrimination, only one case out

of 79 reported by the State to the Committee on the Elimination of Racial Discrimination was
settled in court during 2006, and the punitive damages awarded to the victim have not yet been
paid. In another racia discrimination case, the judiciary’s Disciplinary Affairs Unit ordered the
temporary suspension of five judiciary staff as adisciplinary measure. The Public Prosecutor’s
Office intends to establish a special Anti-Discrimination office, to be staffed with a special
prosecutor and four assistant prosecutors to handle cases at the national level. In-service training
in investigating the offence of discrimination should be provided to all staff of the Public
Prosecutor’ s Office.

38. Specific legidation to combat racial discrimination has still not been enacted, and
Guatemala has still not recognized the competence of the Committee on the Elimination of
Racial Discrimination to consider individual complaints.

2. Recognition of legal pluralism

39. Although the Constitution of Guatemala and the 1989 ILO Convention concerning
Indigenous and Tribal Peoplesin Independent Countries (No. 169) recognize the indigenous
peoples’ lega system, there are still conflicting views on theissue in the national debate, with
some refusing to recognize the system and others suggesting it should be seen as another method
of aternative dispute resolution or incorporated into the formal legal system. The effective
implementation of legal pluralism istherefore necessary.

E. Political rights

40. Itisworrying to note that there has been a sharp increase in political violence, which
impairs the full enjoyment of political rights, including social participation in decision-making.
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41. During the year there were numerous attacks and threats against political leaders at all
levels. The Unidad Revolucionaria Nacional Guatemalteca (URNG) reported attacks on 19 of its
leaders, and the Unidad Nacional de la Esperanza (UNE), 14. Severa political leaders have met
violent deaths, including the governor of Solola and leading members of the Partido Patriota,
Encuentro por Guatemalaand UNE. This violence bears all the signs of the involvement of
organized crime and the drugs trade, as well as of internal power struggles.

42. Solong as these acts remain unpunished, people are not encouraged to exercise their right
to political participation, and this weakens the mechanisms of democratic participation in
Guatemala.

43. Theclimate of violence and the part played by non-State actors in restricting political
rights and participation pose new challenges to a State whose capacity to fight corruption,
enforce regulations and control its political parties, aswell asto investigate acts of political
violence, has proved insufficient. It istherefore essentia to strengthen the institutions
responsible for guaranteeing political participation, especially the Supreme Electora Tribunal.

44. Inview of the general electionsto be held in September 2007, the High Commissioner
calls attention to the inadequacy of safeguards allowing the free exercise of political rights. The
current situation sends disturbing signal's both to those who wish to participate in politics and to
those who hold elected office.

F. Violence against women

45. The High Commissioner notes with concern that violence against women has increased in
quantity and intensity, in both the private and the public spheres. From 1 January to 31 October
2006, for example, the Office of the Specia Prosecutor for Women of the Public Prosecutor’s
Office received more than 8,000 complaints of sexua assault in the department of Guatemala
City alone, while the National Civil Police (PNC) registered 582 violent deaths of womenin
2006, most of them non-indigenous women in urban areas, representing an increase from 2005
(519 cases).

46. The Act on the Prevention, Punishment and Elimination of Domestic Violence (Decree No.
97-96) facilitates access to justice by simplifying complaints procedures, but complaints may be
made only to seek application of protection measures for victims and the Act fails to prescribe
criminal sanctions for perpetrators. Given this situation, the Committee on the Elimination of
Discrimination against Women recommended to Guatemalathat it should, inter alia, define
domestic violence and sexual abuse as criminal offences.

47. The most extreme form of violence against women is femicide.* The Guatemalan State's
most noteworthy action in this area has been to set up, in March 2006, the Commission to
Combat Femicide to research and document the problem and, as afirst step, to map its extent.
The Commission is coordinated by the Presidential Office for Women and comprises

* Thistermis used in Guatemala, as defined by Mexican anthropologist Marcela Lagarde, to
describe the misogynistic murder of women that goes unpunished as aresult of the State's
systematic failure to act.
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representatives of the three branches of government. It isworrying to note that, despite the
problem’s magnitude and very adverse effects on Guatemalan society, there are no reliable,
uniform statistical data disaggregated by gender, age and social status.

48. The High Commissioner believes that the elimination of violence against women should be
addressed by the State as a matter of priority at the legidative, judicial and policy levels.

G. Economic, social and cultural rights
1. Analysisof the budget from a human rights per spective

49. The High Commissioner analysed the current General Budget of Revenue and Expenditure
of the State of Guatemala from a human rights perspective in order to evaluate the extent to
which the State is complying with its international obligations to take steps to promote, realize
and protect economic, social and cultural rights, especialy those of the most vulnerable persons
or groups.

50. The critical mass of resources allocated by the Government to the realization of economic,
socia and cultura rightsislow in international terms, as can be seen from expenditures on
education and health in the 2006 budget (2.8 per cent and 1.5 per cent of GDP respectively).
There are areas of human rights where there are major deficiencies and an extreme shortage of
resources, which means the gaps in the realization of human rights are in danger of widening - or
not narrowing - year after year. Thusthere are budget entries on the right to non-discrimination
for the equivalent of 0.009 per cent of GDP for 2006, as well as allocations of lessthan 1 per
cent of GDP for promoting and protecting women’ srights, cultura rights, the right to work and
the right to social security.

51. The Millennium Development Goals are included in the national budget merely asa
reference. Only in the case of education is it possible to see a direct link between the Goals and
the programmes carried out by the relevant ministry. In the other sectors, such as child chronic
malnutrition, no such link can be found.

52. By including certain human rights targets, the peace accords favoured an initial increasein
social spending in the years following signature in 1996. However, these targets have not been
met every year with, particularly, serious shortcomings in the area of housing.

53. The budget of the Guatemalan State is very small in comparison to the country’s human
rights needs because the State’ s tax revenue is so low. The fact that the tax burden is less than
11 per cent of GDP severely limits the scope of publicly funded programmes for the
advancement of human rights. Socia programmes are the first to be cut back to make up for
shortfallsin State resources.

54. Some positive changes planned for 2007 risk being abandoned as aresult of the failureto
approve the 2007 budget. This could represent a setback in the area of economic, social and
cultural rights. Moreover, no measures have been introduced to increase the tax burden.
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2. Right towork and trade union rights

55.  On 12 June the Government announced ratification of the 1999 ILO Convention
concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of
Child Labour (No. 182) and issued a government decision prohibiting the worst forms of labour
for children under the age of 18 and establishing administrative sanctions for offenders. The
decision will enable inspectors from the Ministry of Labour and Social Security to monitor the
presence of minorsin mines, plantations and rural villages. Nevertheless, there are still too few
inspectors authorized to monitor child labour standards.

56. Asindicated in the High Commissioner’s 2005 report, a decision of the Constitutional
Court in August 2004 divested the Labour Inspectorate of its power to punish breaches of
labour law, giving rise to a dispute between the labour inspectors and the courts over how to
enforce sanctions for labour offences. Since that time, proceedings for offences brought by
the Ministry of Labour and Socia Security have not been able to resolve disputes over labour
rights.

H. Human rights defenders

57. According to the Human Rights Defenders Protection Unit of the National Human Rights
Movement, up to 31 October 2006 there were 226 attacks against human rights defenders,
exceeding the number of attacksin 2005 (224). The attacks take the form of threats and
abductions, hit-lists, surveillance and criminal accusations against human rights defenders, as
well as break-ins at the headquarters of organizations working with victims, especially victims of
the internal armed conflict. 1n 2006 the Inter-American Commission on Human Rights ordered
five protective measures, compared with six in 2005 and eight in 2004. Although the figures are
indicative of adlight reduction, it should be noted that eight applications for protective measures
filed this year are still pending.

58. Thevisit of arogatory commission of the National High Court of Spain, whichis
investigating severa former civil servants for human rights violations perpetrated during the
armed conflict, exacerbated tensions between human rights defenders and groups close to the
soldiersinvolved. This polarization reached a critical pitch on 26 June, when the Guatemalan
Military Veterans Association put out a paid advertisement threatening the human rights
organizations.

59. Complaints of threats and attacks on human rights defenders have scarcely been
investigated. Thisfuels the perception that there is inadequate political will to protect defenders.
Consequently, the High Commissioner stresses the need to strengthen policy on protection of
human rights defenders in accordance with the Declaration adopted by the General Assembly

in 1998.
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V. WORK OF THE OFFICE AND FOLLOW-UP TO RECOMMENDATIONS

A. Work of the office

60. 1n 2006 the office in Guatemala was strengthened through the recruitment of new staff,
which made it possible to step up the field presence considerably. Over the course of the

year 42 observer missions were carried out in the 22 departments of Guatemala, accounting for a
total of 109 daysin thefield. Of the 148 complaints received, 139 were selected for follow-up
because they concerned human rights violations.

61. These visits enabled the office to establish direct contact with the authorities and with
members of civil society at the local level, as well as to gather information needed to analyse
trends in the human rights situation. Such analysisis used to orient the technical cooperation and
advisory services provided to State and civil society.

62. By means of press releases, speeches, opinion articles and interviews, the office has helped
to generate debate on such topics of national importance as transitional justice and past crimes,
extrajudicia killings, forced disappearances, torture, impunity, the rights of the indigenous
peoples, violence against women and discrimination. In addition, a documentation centre was
set up which organized a series of human rights workshops for students from Guatemala' s three
main universities. The centre also belongs to the National Library Network and has more than
400 publications on human rights that are available to the public.

63. The office provided follow-up and technical advice to NGOs, in particular on the
penitentiary system and the International Criminal Court. It also advised civil society
organizations in preparing alternative reports rel ating to the Optional Protocolsto the
Convention on the Rights of the Child, thereby strengthening the capacities of civil society to
interact with the treaty bodies. In conjunction with the World Organization against Torture
(OMCT), the office followed up the concluding observations of the Committee against Torture
in coordination with civil society organizations and national institutions. Together with the
Association for the Prevention of Torture (APT), the Torture Victim Rehabilitation and
Investigation Centre (RCT) and COPREDEH, the office in Guatemala organized activitiesto
promote the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment for civil society, Congress and national institutions.

64. The office concluded an agreement with the Office of the Human Rights Procurator, to
broaden cooperation between the two institutions. Among other things, it provided technical
advice in analysing the education reform from a human rights perspective.

65. The office concluded an agreement with COPREDEH to provide it with technical
assistance and advice in preparing Guatemala' s third periodic report to the Human Rights
Committee and its initial report to the Committee on the Protection of the Rights of All Migrant
Workers and Members of Their Families. Thisyear, reports submitted by Guatemala were
examined by the Committee against Torture, the Committee on the Elimination of Racia
Discrimination and the Committee on the Elimination of Discrimination against Women. In
addition, Guatemala submitted reports under the two Optional Protocols to the Convention on
the Rights of the Child.
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66. The office concluded an agreement with Congress and, in particular, worked with its
executive committee and its Human Rights, Foreign Affairs, the Interior and Judiciary Reform
Committees on topics related to the security and human rights agendas. The office reported on
the alignment of five bills with international treaties, three of which were promulgated.

67. The office provided technical advice to the Prisons Department on initiating
implementation of the recently adopted Prisons Act.

68. The office provided advice to a preparatory committee of State institutions and
representatives of civil society in preparing a bill establishing a national commission to search
for victims of enforced and other forms of disappearance. Asaresult, principles of international
law were incorporated in the bill, notably the principle of victims' right to truth, justice and
effective reparation. The bill was submitted to the Legislative Department of Congress by the
chairs of the Human Rights Committee and the Peace and Demining Committee on

14 December 2006. All that remainsisfor Congressto enact it in order to implement the

High Commissioner’ s recommendation.

69. The office provided technical assistance to the National Compensation Programme (PNR)
inrevising apreliminary bill on declarations of “missing by reason of forced disappearance”’,
which is awaiting presentation to Congress. It also advised PNR on alegidlative framework for
individual documentation on a strategy for implementing the Specia Provisional Act on
Individual Documentation. In addition, it provided advice on specific topics related to the
restructuring of the Programme.

70. The office hasidentified severa areasfor cooperation with the Public Prosecutor’ s Office
with aview to extending its reinforcement activities. Priority areas are the Office of the Special

Prosecutor for Human Rights and improving investigation. Advisory services were provided in

drafting a general instruction on the criminal prosecution of offences related to illegal adoptions,
which was adopted as General Instruction No. 13-2006 on 8 December 2006.

71. Together with the Office of the Human Rights Procurator and the Organization of
American States (OAYS), legal advice was provided to the working group convened by the
congressional Committee on Indigenous Communities to consolidate the four existing proposals
for legislation on consultation with the indigenous peoplesinto asingle bill.

72. The office advised the Office for the Defence of Indigenous Women on drafting the second
thematic report on indigenous women’' s access to justice, which is currently awaiting

publication. It is hoped that the report will serve as an important tool in preventing the exclusion
of indigenous women. Assistance was provided to the Presidential Commission on
Discrimination and Racism (CODISRA) in sketching out an anti-discrimination campaign to be
launched in January 2007.

B. Public policy

73. At the end of 2005 the Government of Guatemala presented its national human rights
policy. Among other things, the document envisages a comprehensive human rights plan
worked out with civil society, and the formal establishment of the Inter-institutional Human
Rights Forum for coordinating the implementation of public policy. While some of the activities
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under the national human rights policy have already begun, it has not been adopted by
government decree in the Council of Ministers as expressly stipulated in the document in order
to guarantee its validity and implementation. The absence of such a framework has impeded the
formal establishment of the Inter-institutional Forum and the elaboration of the comprehensive
human rights plan, both of which are fundamental commitments of the policy. Although no
government decree has been issued, the Inter-institutional Forum held several meetings in 2006.

74. No substantial progress has been made on implementation of the National Human Rights
Education Policy, also presented in 2005, since the institutions responsible for its
implementation have not been working together.

75. Asfar asthe 2005 recommendation is concerned, the High Commissioner considers these
policiesto be agood start in the formulation of a national plan of action for the promotion and
protection of human rights along the lines of the 1993 Vienna Declaration and Programme of
Action: aplan that favours participation and clearly defines specific objectives and measures,
rights to be prioritized and vulnerable groups; a budget that guarantees sustainability; and a
methodol ogy for monitoring and evaluation containing a time frame, indicators and
implementation parameters; without prejudice to coordination with other development plans and
poverty-reduction strategies as required.

76. In 2001, the National Policy for the Advancement and Development of Guatemalan
Women: Equal Opportunity Plan 2001-2006 was submitted, but the breadth of its objectives and
constraints on resources have hindered implementation. During the course of thisyear, in
addition to coordination and follow-up of actions under the Policy and the Plan, the Presidential
Secretariat for Women has been conducting an external evaluation, to be completed in 2007.
The High Commissioner hopes that this evaluation will provide an objective assessment of the
coverage of the Policy so that a start can be made on a participatory process that guarantees its
viability and efficacy.

77. With regard to the prevention of violence against women, the National Plan for the
Prevention of Domestic Violence and Violence against Women 2004-2014 was approved

in 2004. The High Commissioner considers that this national plan would benefit from alarger
allocation of financial resources for implementation.

78. In November 2006, the Executive presented a policy on coexistence and the elimination of
racism and racial discrimination, which represents a positive advance in the fight against racism
and discrimination, in that it endeavours to generate an integrated approach to action on the
Government’ s various policies, especialy those with adirect impact in this area such as
agricultural policy and policy on full rural development and decentralization.

C. Follow-up to recommendations

79. Inher previous report, the High Commissioner formulated a series of recommendations to
the Government, Congress and the judiciary, as well asto civil society organizations, on the
following topics: prevention and protection, rule of law and impunity, economic and social
policy, equality and non-discrimination, promotion of a culture of human rights, and the advisory
services and technical cooperation of the OHCHR office in Guatemala. The office has been
supporting and monitoring implementation of the recommendations.
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80. The High Commissioner welcomes the approval by Congress of the Organized Crime Act
(Decree No. 21-2006), the Act establishing the National Institute of Forensic Science (Decree
No. 32-2006) and the Prisons Act (Decree No. 33-2006), as recommended. These Acts
strengthen the legal framework of the fight against crime and can be seen as a step forward with
regard to security and justice, although some aspects of the Organized Crime Act impair human
rights, such as exemption of undercover agents and controlled deliveries from judicial
supervision. The High Commissioner would, however, like to point out that it isimportant to
take the necessary steps in terms of regulation, budget and institutional support to ensure
implementation of these laws. A failure by Congress to approve the budget for 2007 would
serioudly affect their implementation, as happened with the Department of Civil Intelligence,
which was created in November 2005 but did not receive any budget allocations in 2006.

81. TheHigh Commissioner aso calls attention to the fact that other draft legislation on
security and justice, notably laws on private security firms, weapons and munitions, access to
information, and civil intelligence, has not been passed.

82. The High Commissioner observes that the State of Guatemala has yet to recognize the
competence of the Committee on the Elimination of Racial Discrimination under article 14 of the
International Convention on the Elimination of Racial Discrimination, and of the Committee for
the Protection of the Rights of All Migrant Workers and Members of Their Families, under
article 77 of the International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families. The High Commissioner notes that ratification of the Optional
Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, recommended in the previous report and in the concluding observations of the
Committee against Torture, is still pending before Congress.

83. With regard to the recommendation to establish effective programmes for the protection of
human rights defenders, although there has been an increase in the number of staff in the
COPREDEH Human Rights Defenders Protection Unit and work is under way to enhance the
range of protection measures with the help of civil society and the competent national
institutions, more needs to be done to strengthen the mechanisms for the protection of human
rights defenders and make them more effective. COPREDEH is urged to continue to promote
opportunities for ongoing dialogue with human rights defenders.

V. RECOMMENDATIONS

84. TheHigh Commissioner urgesthe Stateto take coordinated, consistent and effective
action to implement all therecommendations made in the OHCHR report for 2005.

A. Legidativeframework for the protection of human rights

85. TheHigh Commissioner urges Congress and the Government to refine the legidative
framework for the protection of human rights, taking the necessary stepsto ratify the
Optional Protocol to the Convention against Torture and Other Cruel, Inhuman and
Degrading Treatment or Punishment, the agreement creating the I nternational
Commission against I mpunity in Guatemala (CICIG) and the Rome Statute of the
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International Criminal Court, and to recognize the competence of the Committee on the
Elimination of Racial Discrimination and of the Committee on the Protection of the Rights
of All Migrant Workersand Membersof Their Families.

B. Public security

86. TheHigh Commissioner encouragesthe Gover nment to provide the National Civil
Police (PNC) with the human and financial resourcesrequired for it to extend its
geographical coverage and continuewith personnel training and career development,
including specific human rightstraining, and with enhancement of its civil intelligence and
criminal investigation capacity. She also urges PNC to develop efficient performance
evaluation and accountability mechanisms.

C. Ruleof law and impunity

87. TheHigh Commissioner urgesthe Public Prosecutor’s Officeto continueto
implement its Plan for Criminal Policy, redoubleits effortsto strengthen criminal
investigation capacity and improve coordination with other security and justice
institutions. These effortsare needed in order to combat organized crime and to break up
illegal groups and clandestine security organizations. It isalso a matter of priority to
strengthen the programme for the protection of witnesses and partiesto judicial
proceedings.

88. TheHigh Commissioner encouragesthe institutions of justice to implement the
strategy for accessto justice envisaged in the strategic plan of the Coordinating Authority
for the moder nization of the Justice Sector, prioritizing the strengthening of freelegal aid
and victim support, in-servicetraining in the indigenous languages and culture, and
effective provision for interpretation and trandation in indigenous languages and for
cultural expert testimony.

89. TheHigh Commissioner urges courtsto limit exoneration from liability under the
National Reconciliation Act and to recognize the per manent nature of forced
disappearance.

90. TheHigh Commissioner urgesthe Government to pursueits effortsto implement the
National Compensation Programme. It isencouraged to strengthen thelegal and

oper ational framework of the Programme so asto ensureits sustainability and financial
independence, and the transparency and participatory nature of implementation, taking a
comprehensive approach to reparation. Congressisurged to approvethe Act establishing
anational commission to sear ch for victims of enforced and other forms of disappear ance,
and to passlegidlation establishing thelegal concept of absence by reason of forced
disappearance.

91. TheHigh Commissioner encouragesthe Government and Congressto take all
necessary stepsto effectively implement the Act establishing the National I nstitute of
Forensic Science (INACIF) and the Prisons Act, providing them with institutional support,
and an adequate budget allocation, and approving their respective regulations.
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92. TheHigh Commissioner urges Congressto approve pending draft legidation on
security and justice, including the laws on access to information, on private security
companies and on weapons and munitions, and the amendmentsto the Amparo, Habeas
Corpusand Constitutionality Act, and to amend the Public Order Act.

D. Indigenous peoples

93. TheHigh Commissioner urgesthe Government to implement its policy on the
elimination of racism and racial discrimination. She also urges Congressto allocate
adequate financial resourcesto the policy and to pass a specific law against racial
discrimination. She urgesthe Public Prosecutor’s Officeto presson with the investigation
and punishment of complaints of racial discrimination.

94. TheHigh Commissioner encourages Congressto move ahead with the adoption of a
general code of procedurethat recognizes legal pluralism and to amend the Judiciary Act
to bringit into linewith article 66 of the Constitution and ILO Convention No. 169.

E. Political rights

95. TheHigh Commissioner urgesthe strengthening of the oversight role of the Supreme
Electoral Tribunal, especially in the context of the forthcoming elections. Shealso callson
State ingtitutions to guarantee the full exercise of palitical rights, joining forcesto prevent,
investigate and punish political violence.

F. Violence against women

96. TheHigh Commissioner urgesthe Stateto prioritize effortsto eliminate violence
against women, in terms of legislation, public policy and the administration of justice. She
recommendsthat Congress should define domestic violence and sexual assault as offences
and allocate resour cesfor implementing the National Plan for the Prevention of Domestic
Violence and Violence against Women 2004-2014.

G. Economic, social and cultural rights

97. TheHigh Commissioner recommendsthat the Gover nment of Guatemala should
reorient resource allocation in the general budget from a human rights per spective and
givepriority toimmediate action for therealization of economic, social and cultural rights.
Special attention should be paid to critical areasthat fall well short of the Millennium
Development Goals, such as malnutrition, mother and child mortality, gender, health and
education. In thisconnection thereisa need to raisetaxesand review thetax collection
and allowances system.

98. TheHigh Commissioner recommendsthat the Guatemalan State should create a
flexible and effective mechanism giving labour inspectors proper powers of enforcement in
terms of investigation and punishment.
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H. Human rights defenders

99. TheHigh Commissioner encour agesthe Gover nment to strengthen protection
measures for human rights defender s by working out a new set of protection measureswith
civil society and creating a body to coordinate the national institutionsresponsible for

guar anteeing protection.

I. Public policy in the area of human rights

100. TheHigh Commissioner encour agesthe Gover nment to adopt and effectively
implement its human rights policies by elabor ating action plansthat focus on participation,
define objectives and specific measures and identify priority rightsand vulnerable groups,
and providing them with a budget that will guarantee their sustainability, and a follow-up
and evaluation mechanism complete with time frames, indicators and implementation
parameters.

J.  Technical cooperation and advisory services
of the OHCHR officein Guatemala

101. TheHigh Commissioner invitesthe branches and organs of the State and civil society
organizationsto avail themselves fully of the advisory services and technical cooperation
provided the OHCHR officein Guatemala. Shealso invitestheinternational community to
provide the technical and financial support required for the various State institutions,
NGOs and the Office of the United Nations High Commissioner for Human Rightsto make
an effective contribution to theimplementation of these recommendations.



