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 I. Introducción 

1. El Comité Especial sobre la Elaboración de Normas Complementarias presenta este 

informe de conformidad con la decisión 3/103 y las resoluciones 6/21 y 10/30 del Consejo 

de Derechos Humanos. 

 II. Organización del período de sesiones 

2. El octavo período de sesiones del Comité Especial tuvo lugar del 17 al 28 de octubre 

de 2016. Entre esas fechas, el Comité Especial celebró 17 sesiones. 

 A. Asistencia 

3. Asistieron al período de sesiones representantes de Estados Miembros y de Estados 

no miembros en calidad de observadores, de organizaciones intergubernamentales y de 

organizaciones no gubernamentales reconocidas como entidades consultivas por el Consejo 

Económico y Social (véase el anexo III).  

 B. Apertura del período de sesiones 

4. El octavo período de sesiones del Comité Especial sobre la Elaboración de Normas 

Complementarias fue inaugurado por su Secretario. 

 C. Elección del Presidente-Relator 

5. En su primera sesión, el Comité Especial eligió Presidente-Relator, por aclamación, 

a Taonga Mushayavanhu, Representante Permanente de Zimbabwe ante la Oficina de las 

Naciones Unidas en Ginebra. 

6. El Presidente-Relator dio las gracias a los miembros del Comité Especial por su 

elección y expresó su reconocimiento a los anteriores Presidentes, a los Coordinadores 

Regionales y a la Secretaría por su contribución. Se refirió al aumento de las 

manifestaciones de las formas contemporáneas de la discriminación racial y señaló lo 

apropiadas que habían sido las palabras de la que fuera Alta Comisionada de las Naciones 

Unidas para los Derechos Humanos, Navi Pillay, en el prólogo de la publicación de 2012 

Unidos contra el racismo, la discriminación racial, la xenofobia y las formas conexas de 

intolerancia: 

 El racismo y la discriminación racial van contra la esencia misma de la 

dignidad de la persona, ya que tratan de dividir a la familia humana, a la que todas 

las personas e individuos pertenecen, en categorías, algunas de las cuales se 

consideran más dignas que otras. La historia ha demostrado una y otra vez que, si se 

permite que arraiguen, la discriminación, el racismo y la intolerancia provocan 

daños en los cimientos de las sociedades que se tardan generaciones en reparar. 

 El camino hacia un mundo libre de racismo no es fácil. Requiere voluntad 

política y compromisos a largo plazo.  

7. El Presidente-Relator recordó el mandato del Comité Especial y las palabras 

contenidas en el párrafo 199 del Programa de Acción de Durban, en el que la Conferencia 

Mundial contra el Racismo, la Discriminación Racial, la Xenofobia y las Formas Conexas 

de Intolerancia había recomendado que la Comisión de Derechos Humanos preparara 

normas internacionales complementarias que fortalecieran y actualizaran los instrumentos 

internacionales contra el racismo, la discriminación racial, la xenofobia y las formas 

conexas de intolerancia en todos sus aspectos. A continuación, destacó específicamente la 

resolución 3/103 del Consejo de Derechos Humanos, en la que el Consejo confirió al 

Comité Especial el mandato de elaborar, como cuestión prioritaria y necesaria, normas 
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complementarias, en forma de convención o de uno o varios protocolos adicionales de la 

Convención Internacional sobre la Eliminación de todas las Formas de Discriminación 

Racial, que subsanaran las lagunas de esta y establecieran una nueva normativa para 

combatir todas las formas contemporáneas del racismo, incluida la incitación al odio racial 

o religioso. Añadió que el Comité Especial proseguiría sus debates con el enfoque gradual 

adoptado en los períodos de sesiones anteriores. En vista de la gran cantidad de trabajo 

realizado durante los siete períodos de sesiones anteriores, el Presidente-Relator propuso 

que se agruparan las recomendaciones concretas para el establecimiento de un marco 

normativo internacional en las esferas que el Comité Especial había abordado.  

 D. Aprobación del programa 

8. También en la primera sesión, el Comité Especial aprobó el siguiente programa para 

su octavo período de sesiones. 

1. Apertura del período de sesiones. 

2. Elección del Presidente. 

3. Aprobación del programa y el programa de trabajo 

4. Presentación y debate sobre la actualización por el Comité para la 

Eliminación de la Discriminación Racial de su informe sobre las normas 

internacionales complementarias realizado en 2007. 

5. Debate sobre la xenofobia. 

6. Debate sobre las lagunas de procedimiento en relación con la Convención 

Internacional sobre la Eliminación de Todas las Formas de Discriminación 

Racial 

7. Exposiciones y debates sobre los recursos efectivos y adecuados y el derecho 

a pedir a los tribunales nacionales competentes y otras instituciones 

nacionales una reparación o satisfacción justa y adecuada para las víctimas, 

de conformidad con el artículo 6 de la Convención Internacional sobre la 

Eliminación de Todas las Formas de Discriminación Racial y el párrafo 165 

de la Declaración y el Programa de Acción de Durban. 

8. Debate general e intercambio de opiniones sobre los temas 4 y 6 

9. Debate general e intercambio de opiniones sobre el tema 5 

10. Debate general e intercambio de opiniones sobre el deporte y el racismo 

11. Debate general e intercambio de opiniones sobre el tema 10. 

12. Cuestionario. 

13. Debate general e intercambio de opiniones sobre el tema 7. 

14. Debate sobre la introducción de la nueva lista de temas/examen de la nueva 

lista de temas. 

15. Aprobación del informe. 

 E. Organización de los trabajos  

9. En la misma sesión, el Presidente-Relator presentó un proyecto de programa de 

trabajo para el período de sesiones, que fue aprobado. El programa de trabajo, en su versión 

ulteriormente revisada, figura en el anexo II. El Presidente-Relator invitó a los asistentes a 

que formularan declaraciones generales. 

10. Las delegaciones felicitaron calurosamente al Presidente-Relator por su elección. 

11. El representante de la República Dominicana, hablando en nombre de la Comunidad 

de Estados Latinoamericanos y Caribeños (CELAC), reiteró el apoyo de la Comunidad a 
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las recomendaciones y conclusiones sobre el racismo en el deporte aprobadas por el Comité 

Especial en su séptimo período de sesiones. Puso de relieve la importancia de la lucha 

contra el racismo en el deporte y el hecho de que el fútbol, en particular, podría utilizarse 

para amplificar los mensajes de lucha contra la discriminación y apoyar los esfuerzos de los 

gobiernos y la sociedad civil en ese ámbito. En diciembre de 2015, la CELAC había 

aprobado una declaración sobre el Decenio Internacional para los Afrodescendientes y 

reconocía que a pesar de algunos avances, el racismo, la discriminación racial, la xenofobia 

y las formas conexas de intolerancia persistían y seguían afectando al disfrute de los 

derechos de las personas de ascendencia africana en América Latina y el Caribe. La 

CELAC reafirmaba su compromiso con el desarrollo de estrategias nacionales y la 

coordinación de las políticas regionales e internacionales para la eliminación total del 

racismo y todas las formas de discriminación, con especial atención a los derechos de los 

afrodescendientes. 

12. La representante de Sudáfrica, en nombre del Grupo de Estados de África, puso de 

relieve la difícil situación de las víctimas del racismo, la discriminación racial, la xenofobia 

y las formas conexas de intolerancia, y señaló que habían transcurrido 15 años desde la 

aprobación de la Declaración y Programa de Acción de Durban en 2001. Lo que las 

víctimas necesitaban urgentemente era protección, no un debate académico sobre la 

existencia de lagunas. El Grupo de Estados de África acogía con satisfacción el debate 

constructivo y significativo tendiente a cumplir el mandato del Comité Especial y elaborar 

normas complementarias. 

13. La representante del Pakistán, hablando en nombre de la Organización de 

Cooperación Islámica (OCI), recordó que, en 2007, el Consejo de Derechos Humanos, en 

su resolución 6/21, había establecido el Comité Especial con el mandato de elaborar, como 

cuestión prioritaria y necesaria, normas complementarias, en forma de convención o de uno 

o varios protocolos adicionales de la Convención Internacional sobre la Eliminación de 

todas las Formas de Discriminación Racial, que subsanaran las lagunas de esta y 

establecieran una nueva normativa para combatir todas las formas contemporáneas del 

racismo, incluida la incitación al odio racial o religioso. En los siete períodos de sesiones 

anteriores, el Comité Especial había celebrado debates sobre varias esferas temáticas. La 

representante expresó su preocupación por los escasos progresos logrados en el 

cumplimiento del mandato del Comité Especial. Mencionó nuevas formas de 

discriminación que no se contemplaban en la Convención y habían dado lugar a un 

aumento de los delitos motivados por el odio que afectaban particularmente a las 

poblaciones indígenas, los trabajadores migratorios, los refugiados y los grupos religiosos y 

étnicos. Hizo hincapié en que los mecanismos nacionales carecían de uniformidad y 

universalidad y, por tanto, era necesario fortalecer con urgencia el marco jurídico 

internacional. Pidió al Presidente-Relator que orientase las deliberaciones del Comité 

Especial hacia los elementos mutuamente aceptables que pudieran servir de base para un 

proyecto de protocolo adicional. 

14. El representante de la Unión Europea reafirmó su firme compromiso con la 

promoción y protección de los derechos humanos para todos, y dijo que todas las formas y 

manifestaciones del racismo y la xenofobia eran incompatibles con los valores 

fundacionales de la Unión, a saber, el respeto de la dignidad humana, la libertad, la 

democracia, la igualdad, el estado de derecho y el respeto de los derechos humanos. La 

Unión Europea exhortaba a todos los Estados que aún no lo hubieran hecho a que 

ratificasen la Convención y redoblasen sus esfuerzos por lograr la aplicación plena y 

efectiva del derecho internacional de los derechos humanos. La Unión Europea seguía 

estando plenamente comprometida con la defensa de los objetivos establecidos y los 

compromisos fundamentales contraídos en la Conferencia Mundial contra el Racismo, la 

Discriminación Racial, la Xenofobia y las Formas Conexas de Intolerancia y dispuesta a 

colaborar con el Grupo de Trabajo de Expertos sobre los Afrodescendientes, el Comité 

Especial y el Grupo de Trabajo Intergubernamental sobre la Aplicación Efectiva de la 

Declaración y el Programa de Acción de Durban. La Unión Europea contaba con la 

vigilancia y el asesoramiento de su Agencia de los Derechos Fundamentales y la Comisión 

Europea contra el Racismo y la Intolerancia. Estaba dispuesta a compartir sus experiencias 

en la solución de esos problemas, y esperaba con interés escuchar las contribuciones de 
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todas las partes del mundo y participar en debates constructivos en el seno del Comité 

Especial. 

15. La representante de Namibia dijo que su delegación suscribía la declaración 

formulada por la representante de Sudáfrica en nombre del Grupo de los Estados de África. 

Afirmó que la lucha contra el racismo, la discriminación racial, la xenofobia y las formas 

conexas de intolerancia era una lucha en la que todos debían participar para garantizar la 

coexistencia pacífica entre los diferentes grupos de personas. Se refirió a los perfiles 

raciales como una violación de los derechos humanos y una antigua preocupación de los 

namibianos. La representante se refirió al establecimiento de perfiles discriminatorios y la 

victimización de los migrantes por las fuerzas del orden y los funcionarios de inmigración 

únicamente sobre la base de su presunta pertenencia a determinados grupos étnicos o 

religiosos, a veces con niveles inaceptables de la impunidad. Instó a la comunidad 

internacional a que cooperase y abordase las cuestiones de las lagunas sustantivas 

detectadas en el marco normativo existente y las reservas que mantenían algunas partes en 

la Convención. 

16. El representante de la República Bolivariana de Venezuela se asoció a la declaración 

formulada por el representante de la República Dominicana en nombre de la CELAC, y 

afirmó que Venezuela mantenía su compromiso en la lucha contra el racismo, la 

discriminación y las formas conexas de intolerancia. Reafirmó la necesidad de elaborar 

normas complementarias para reforzar y actualizar el marco jurídico internacional, hacer 

frente a las nuevas manifestaciones de la discriminación racial y las formas conexas de 

intolerancia y proteger a las víctimas. La delegación lamentó la falta de apoyo de algunos 

países a ese mandato crucial a lo largo de los años y reiteró su llamamiento a los Estados 

Miembros para que procediesen a la aplicación efectiva de la Declaración y el Programa de 

Acción de Durban, especialmente el párrafo 199 de este último. Valoró la importante 

interacción con los distinguidos expertos en la identificación de lagunas y el planteamiento 

de otras cuestiones pertinentes para la Convención. 

17. La representante de México desvinculó a su delegación a la declaración formulada 

por el representante de la República Dominicana en nombre de la CELAC por cuestiones 

de forma y reiteró el compromiso de México con la labor del Comité Especial. 

18. El representante del Brasil señaló que su delegación suscribía la declaración 

formulada por el representante de la República Dominicana en nombre de la CELAC. La 

aplicación plena y eficaz de la Declaración y el Programa de Acción de Durban constituían 

una prioridad fundamental para su país. El representante entendía que el Comité Especial 

debía examinar más a fondo las lagunas de procedimiento en la Convención y la cuestión 

del racismo en el deporte. Reconoció las posibilidades del deporte como lenguaje universal 

que podría contribuir a educar a las personas en los valores de la diversidad, la tolerancia y 

la equidad y como medio para combatir el racismo, la discriminación racial, la xenofobia y 

las formas conexas de intolerancia. Como reciente anfitrión de dos grandes acontecimientos 

deportivos, la Copa Mundial de Fútbol y los Juegos Olímpicos, así como de los Juegos 

Paralímpicos, el Brasil conocía por experiencia el papel que el deporte podía desempeñar 

en el fomento de la integración y la promoción de la diversidad y era consciente de las 

dificultades que entrañaba la eliminación del racismo en el deporte. Era fundamental que 

los tribunales nacionales ofreciesen a las víctimas recursos y reparaciones eficaces y 

adecuados. En la legislación del Brasil se contemplaban recursos y sanciones importantes 

en caso de discriminación racial, y los tribunales habían desempeñado un papel cada vez 

más importante en la modificación de las percepciones y habían ofrecido los recursos 

necesarios. Por último, el representante reiteró el compromiso del Brasil con la labor del 

Comité Especial. 

19. La representante de los Estados Unidos de América reconoció que la lucha contra la 

discriminación racial no era solo una cuestión interna, sino un desafío al que se enfrentaban 

todas las naciones. Subrayó que su país estaba firmemente comprometido con la 

Convención como marco jurídico internacional básico para combatir la discriminación 

racial e hizo suyas las opiniones de los miembros del Comité Especial, expresadas en 

anteriores períodos de sesiones, de que la Convención era lo suficientemente flexible como 

para responder a los desafíos contemporáneos y no necesitaba de protocolos sustantivos. 

Las adiciones de procedimiento que se habían propuesto hasta entonces no harían sino 
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duplicar mecanismos existentes o desembocar en el uso inapropiado de unos recursos 

limitados. El Comité Especial debía centrar su labor en abordar las lagunas en la aplicación 

y en enfoques prácticos orientados a la adopción de medidas para combatir la 

discriminación racial en todas sus formas. Los Estados Unidos habían colaborado con el 

Grupo de Trabajo Intergubernamental la semana anterior acerca de la adopción de medidas 

para conmemorar el Decenio Internacional de los Afrodescendientes y algunas iniciativas 

nacionales recientes para combatir la discriminación racial. Por último, la representante 

mencionó el apoyo de su delegación al debate sobre el tema del racismo en el deporte y 

acogió con satisfacción que el Comité Especial elaborase un plan de acción práctico o un 

conjunto de directrices que pudieran servir para estudiar los aspectos comunes del racismo 

y el deporte. 

20. El representante de Libia señaló que su país se asociaba a las declaraciones 

formuladas en nombre del Grupo de los Estados de África y en nombre de la OCI. Su país 

daba gran importancia a la labor del Comité Especial. El representante subrayó la necesidad 

de redoblar los esfuerzos por limitar las formas contemporáneas del racismo que iban en 

aumento, especialmente las que se dirigían contra las personas afrodescendientes, los 

musulmanes, los inmigrantes y otros grupos. Instó a los Estados Miembros a que 

colaborasen a todos los niveles para combatir la creciente tendencia hacia la xenofobia y el 

establecimiento de perfiles raciales. 

 III. Deliberaciones generales y temáticas 

 A. Presentación y debate sobre la actualización por el Comité para 

la Eliminación de la Discriminación Racial de su informe sobre 

las normas complementarias internacionales elaborado en 2007 

21. En la segunda sesión, el Comité Especial examinó el tema 4 del programa. La 

Presidenta del Comité para la Eliminación de la Discriminación Racial, Anastasia Crickley, 

hizo una exposición sobre las lagunas de procedimiento en relación con la Convención 

Internacional sobre la Eliminación de Todas las Formas de Discriminación Racial. En el 

anexo I del presente informe figura un resumen de su ponencia y del debate posterior con 

los participantes en la sesión.  

 B. Debate sobre la xenofobia 

22. En la tercera sesión, el Comité Especial examinó el tema 5 del programa. En el 

anexo I del presente informe figura un resumen del debate sobre la xenofobia. 

 C. Debate sobre las lagunas de procedimiento en relación con 

la Convención Internacional sobre la Eliminación de Todas 

las Formas de Discriminación Racial 

23. En la cuarta sesión, el Comité Especial examinó el tema 6 del programa. En el 

anexo I del presente informe figura un resumen del debate. 
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 D. Exposiciones y debates sobre los recursos efectivos y adecuados 

y el derecho a pedir a los tribunales nacionales competentes y 

otras instituciones nacionales una reparación o satisfacción justa 

y adecuada para las víctimas, de conformidad con el artículo 6 

de la Convención Internacional sobre la Eliminación de Todas las 

Formas de Discriminación Racial y el párrafo 165 de la Declaración 

y el Programa de Acción de Durban 

24. En la quinta sesión, el Comité Especial examinó el tema 7 del programa. Isabel 

Obadiaru, especialista en derechos humanos, género y migración, hizo una exposición. 

25. En la sexta reunión, el Comité Especial examinó la cuestión de la prestación de 

asistencia jurídica gratuita a las víctimas del racismo, la discriminación racial, la xenofobia 

y las formas conexas de intolerancia. Klara Kalibová, Directora y Asesora Jurídica de In 

Iustitia, y Sharmaine Hall, Directora Ejecutiva del Centro de Apoyo Jurídico sobre los 

Derechos Humanos de Ontario (Canadá), hicieron sendas exposiciones. 

26. En la séptima sesión, el Comité Especial oyó una exposición de Jamil Dakwar, 

Director del Programa de Derechos Humanos de la American Civil Liberties Union. 

27. En la octava sesión, el Comité Especial escuchó las exposiciones sobre las 

perspectivas nacionales, regionales e internacionales en relación con ese tema del programa 

que hicieron Jerald Joseph, Comisionado de la Comisión Nacional de Derechos Humanos 

de Malasia, y Lilla Farkas, Analista Superior de Políticas Jurídicas del Migration Policy 

Group, de Bruselas. 

28. En el anexo I del presente informe figura un informe de sus ponencias y de los 

consiguientes debates con los participantes. 

29. En la séptima sesión, el Presidente-Relator anunció que había accedido a la 

propuesta formulada por los miembros del Comité Especial de trasladar los temas del 

programa inicialmente previstos para las sesiones que habían de celebrarse del 21 al 24 de 

octubre y reasignar los restantes temas del programa, con el fin de tener en cuenta las 

necesidades de los delegados que tenían previsto asistir al 25º período extraordinario de 

sesiones del Consejo de Derechos Humanos sobre la situación de los derechos humanos en 

la República Árabe Siria. Al no haber objeciones, el programa de trabajo se revisó en 

consecuencia. 

 E. Debate general e intercambio de opiniones, novena sesión 

30. En la novena sesión, el Presidente-Relator propuso comenzar con un debate general 

y un intercambio de opiniones sobre el tema 6. El Comité Especial se reuniría entonces por 

la tarde para examinar el tema 5. El Presidente-Relator instó al Comité Especial a que 

tratase de encontrar un terreno común y ofreció el uso de la palabra para que se formulasen 

observaciones generales.  

31. La representante de Sudáfrica señaló que la Sra. Crickley había indicado en su 

exposición que el informe del Comité para la Eliminación de la Discriminación Racial 

realizado en 2007 y las recomendaciones que en él se formulaban seguían siendo 

pertinentes. Las lagunas de procedimiento que había señalado el propio Comité Especial 

podían ser un punto de partida útil. 

32. El representante del Reino Unido de Gran Bretaña e Irlanda del Norte reiteró la 

tradicional posición de su Gobierno de que las normas complementarias no eran necesarias 

y no tomaría parte en ningún debate sobre la elaboración de dichas normas. 

33. La representante de los Estados Unidos hizo suya la opinión del representante del 

Reino Unido. Afirmó que, si bien los debates eran muy interesantes y útiles, de ellos se 

desprendía también que las principales cuestiones guardaban relación con la aplicación de 

la Convención, y no con sus posibles lagunas. Reiteró que la atención debía centrarse en la 

aplicación. La definición de la discriminación racial era amplia y abarcaba la xenofobia y 
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las formas contemporáneas del racismo. Señaló también que no era necesario que el Comité 

Especial produjese ningún documento. 

34. La representante de Sudáfrica, reconociendo las declaraciones de los representantes 

del Reino Unido y de los Estados Unidos, dijo que era necesario mejorar la eficacia de la 

aplicación. En ese momento, el Comité para la Eliminación de la Discriminación Racial no 

podía realizar visitas de seguimiento, una laguna que el Comité había señalado en su 

informe realizado en 2007. La oradora reiteró la opinión de su delegación de que era 

necesario disponer de expertos sobre el terreno para ayudar a los Estados a que aplicasen 

cabalmente la Convención, y que la introducción de visitas de seguimiento sería una buena 

forma de ayudar a eliminar el racismo.  

35. El Presidente-Relator pidió que quienes fuesen de la opinión de que no era necesario 

elaborar normas complementarias, pero reconociesen que había problemas relacionados con 

la aplicación, propusieran soluciones prácticas para hallar un terreno común. Suspendió 

brevemente la sesión para facilitar la celebración de consultas oficiosas. 

36. La sesión se reanudó después de que los Estados Miembros hubieran celebrado 

consultas oficiosas. El Presidente-Relator recordó al Comité Especial su mandato, 

establecido por el Consejo de Derechos Humanos, que consistía en “elaborar, como 

cuestión prioritaria y necesaria, normas complementarias en forma de convención o uno o 

varios protocolos adicionales de la Convención Internacional sobre la Eliminación de todas 

las Formas de Discriminación Racial, que subsanaran las lagunas de esta y que también 

establecieran una nueva normativa para combatir todas las formas del racismo 

contemporáneo, incluida la incitación al odio racial o religioso”. El Presidente-Relator 

señaló que algunos Estados opinaban que ese mandato no impedía al Comité Especial 

proponer algo menos formal que un protocolo adicional. No obstante, en el mandato se 

hacía referencia a la prioridad y la necesidad de una norma complementaria; también se 

mencionaba la necesidad de colmar las lagunas existentes, con lo que se reconocía la 

existencia de esas lagunas. El Presidente-Relator alentó al Comité Especial a que examinara 

el mandato de una manera integral y evitase el enfoque de “todo o nada”.  

37. El representante de la Unión Europea reiteró la posición de su delegación de que en 

la Convención no había lagunas que llenar. La Unión Europea estaba dispuesta a trabajar en 

la elaboración de directrices y planes de acción, pero no podía comprometerse a hacerlo en 

la elaboración de una convención o un protocolo facultativo. 

38. El Presidente-Relator reconoció que una de las dificultades con que se encontraba el 

Comité Especial era determinar cuál debía ser su producto final. Los Estados Miembros 

debían decidir si el Comité Especial estaba trabajando en la elaboración de un convenio o 

no. El Presidente-Relator suspendió la sesión para facilitar la celebración de nuevas 

consultas oficiosas. 

39. En la 11ª sesión se distribuyó a los miembros del Comité Especial un programa de 

trabajo revisado en el que se recogía la cancelación de las sesiones 9ª y 10ª y la 

reasignación de los temas restantes a lo largo de la segunda semana del período de sesiones.  

40. El Presidente-Relator se refirió al proyecto de texto sobre los temas 4 y 6 del 

programa, que se había distribuido a los miembros del Comité Especial por conducto de los 

coordinadores regionales. Señaló algunos problemas de plazos en relación con la solicitud 

del Comité para la Eliminación de la Discriminación Racial y las fechas de celebración del 

noveno período de sesiones del Comité Especial. Subrayó la necesidad de seguir avanzando 

en las esferas de la xenofobia, el deporte y el racismo, así como los recursos efectivos y 

adecuados. 

41. En cuanto a la xenofobia, el Presidente-Relator resumió las cuestiones examinadas, 

incluida la definición de la xenofobia; la existencia de la xenofobia y su aparente 

incremento en los últimos años; la cuestión de si el artículo 1 de la Convención abarcaba la 

xenofobia, ya que en él no se hacía referencia explícita a ella ni podía inferirse o 

considerarse implícitamente incluida en la definición; las ventajas de elaborar una norma 

complementaria sobre la xenofobia; y el principio de “no perjudicar”. Con respecto a este 

último, el Presidente-Relator preguntó qué perjuicios podrían derivarse de que las naciones 
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adoptasen leyes contra la xenofobia sobre la base de una norma internacional. Invitó a los 

participantes a que formulasen observaciones.  

42. La representante del Pakistán, en nombre de la OCI, dijo que la reunión del Comité 

Especial tenía por objeto cumplir un mandato conferido por el Consejo de Derechos 

Humanos sobre la base de un consenso universalmente acordado en el párrafo 199 del 

Programa de Acción de Durban. El propio Comité Especial había reconocido también que 

la Convención no abarcaba la xenofobia, y sugerido que se tomara como punto de partida la 

recomendación general núm. 30 (2004), sobre la discriminación contra los no ciudadanos, 

adoptada por el Comité para la Eliminación de la Discriminación Racial. La oradora añadió 

que no podía decirse que la xenofobia y las formas conexas de intolerancia no guardaban 

relación con la Convención y con el Comité Especial.  

43. El representante de Zimbabwe dijo que la acotación del alcance del fenómeno podría 

ayudar a llegar a una definición y elaborar normas complementarias para regularlo.  

44. La representante de los Estados Unidos dijo que, en opinión de su delegación, no 

había lagunas sustantivas en relación con la xenofobia, y que los Estados Unidos no veían 

la necesidad de elaborar normas complementarias. El representante de la Unión Europea se 

mostró de acuerdo y añadió que en el resumen del cuestionario se demostraba que los 

Estados Miembros abordaban la xenofobia a nivel nacional, aunque rara vez se definiese en 

la legislación interna. La Unión Europea no estaba preparada para participar en la 

elaboración de una definición o para debatir acerca del concepto de xenofobia.  

45. La representante de Sudáfrica, en nombre del Grupo de Estados de África, recordó 

que, en un párrafo del preámbulo de la Declaración de Durban, los Estados reconocieron 

que “la xenofobia, en sus diferentes manifestaciones, [era] una de las principales fuentes y 

formas contemporáneas de discriminación y conflicto, y que para combatirla los Estados y 

la comunidad internacional [tenían] que prestarle urgente atención y adoptar rápidamente 

medidas”. La xenofobia se identificó como “fuente” y “forma” de racismo. Así pues, la 

oradora se preguntó si la aparente resistencia al párrafo 199 del Programa de Acción de 

Durban era una negación de los deseos de los Jefes de Estado y de Gobierno o una prueba 

de que el problema de la xenofobia se había resuelto desde 2001. Recordó que, como se 

mencionaba en el informe del Comité Especial sobre su cuarto período de sesiones, los 

Estados no tenían obligación alguna de poner en práctica las recomendaciones generales del 

Comité Especial. Instó a este a que mantuviese una actitud abierta y no retrocediese en los 

acuerdos internacionales, y que comenzase a avanzar en el tema objeto de debate. 

46. La representante del Pakistán, en nombre de la OCI, observó que la xenofobia y las 

formas conexas de intolerancia estaban relacionadas y debían incluirse en cualquier 

protocolo o instrumento que pudiera prepararse. Recordó que un experto al que se invitó a 

asistir al sexto período de sesiones del Comité Especial, Iannos Dimitrikopolous, de la 

Agencia de los Derechos Fundamentales de la Unión Europea, había afirmado que era 

necesario identificar los elementos de la xenofobia, señalando que, entre 2011 y 2012, los 

datos publicados por las fuerzas del orden y los sistemas de justicia penal de los Estados 

miembros de la Unión Europea habían mostrado grandes fluctuaciones en los delitos 

oficialmente registrados en la Unión con motivaciones racistas, xenófobas, antirromaníes 

antisemitas, islamófobas o antimusulmanas. Algunos países habían experimentado una 

reducción de los delitos racistas registrados oficialmente, mientras que en otros países se 

había producido un aumento. El orador había puesto de relieve el hecho de que de los 

resultados de encuestas a gran escala realizadas por su Agencia, dirigidas a grupos 

específicos de población, se desprendía que los delitos motivados por el odio y la 

discriminación seguían siendo un problema para una considerable proporción de los 

encuestados. La representante del Pakistán pidió al Comité Especial que mostrase 

flexibilidad y reconociese lo que era evidente.  

47. El Presidente-Relator alentó a los miembros del Comité Especial a que, ya que se 

reconocía que la xenofobia existía y no estaba bien definida, tratasen de encontrar un 

terreno común. Era, pues, necesario llegar a un entendimiento común sobre la definición 

del fenómeno. 

48.  La representante de México señaló que la xenofobia había aumentado, pero era 

necesario realizar un análisis más detallado de la cuestión. Muchos países ya contaban con 
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leyes contra la xenofobia. Era importante evaluar las repercusiones que una definición 

específica de la xenofobia a nivel internacional podía tener sobre las situaciones a nivel 

interno.  

49. El resto de la 11ª sesión se dedicó a mantener consultas oficiosas sobre el tema 5. 

 F. Exposición y debate sobre el deporte y el racismo 

50. En la 12ª sesión, el Comité Especial examinó el tema 10 del programa. En el anexo I 

del presente informe figura un resumen de la ponencia y del debate posterior con los 

participantes sobre el tema del deporte y el racismo 

 G. Debate general e intercambio de opiniones, 13ª sesión 

51. En su 13ª sesión, el Comité Especial continuó las deliberaciones oficiosas en 

relación con el proyecto de documento sobre los temas examinados durante el período de 

sesiones en curso, en particular en relación con el tema 10. 

52. En la misma sesión, el Comité Especial celebró un debate sobre el cuestionario que 

se había distribuido en 2013, y de nuevo en 2014, a raíz de los resultados de sus períodos de 

sesiones cuarto y quinto.  

53. A petición del Presidente-Relator, la Secretaría recordó los antecedentes del 

cuestionario y esbozó el contenido del resumen actualizado por el Comité para la 

Eliminación de la Discriminación Racial de las respuestas al cuestionario recibidas de 

conformidad con el párrafo 4 de la resolución 21/30 del Consejo de Derechos Humanos. En 

el párrafo 4 de la resolución, el Consejo había solicitado a la Oficina del Alto Comisionado 

de las Naciones Unidas para los Derechos Humanos (ACNUDH) que distribuyera un 

cuestionario, dentro de los límites de los recursos existentes, a fin de recabar información 

sobre los tres temas examinados por el Comité Especial durante su cuarto período de 

sesiones y que figuraban en su informe (xenofobia, mecanismos nacionales y lagunas de 

procedimiento) como, por ejemplo, los marcos y prácticas jurídicos y judiciales, las 

medidas sustantivas y de procedimiento, conforme al mandato del Comité Especial, y 

posibles recomendaciones. El Comité invitó al ACNUDH a que publicase las respuestas al 

cuestionario en su sitio web y, en consulta con el Presidente-Relator, preparase un resumen 

de las que se recibieran en el intervalo entre períodos de sesiones para que el Comité 

Especial las examinase en su quinto período de sesiones.  

54. En una nota verbal, de fecha 3 de diciembre de 2012, el ACNUDH invitó a las 

misiones permanentes en Ginebra y Nueva York a que remitieran, a más tardar el 15 de 

enero de 2013, sus respuestas a un cuestionario que se adjuntaba a la nota. La Oficina 

recibió 30 respuestas. El texto completo de las respuestas recibidas, así como un resumen, 

se publicaron en el sitio web del ACNUDH para el quinto período de sesiones del Comité 

Especial en 2013. En ese período de sesiones, se convino que el Presidente-Relator volvería 

a enviar el cuestionario durante el intervalo entre período de sesiones para recabar nuevas 

respuestas y se publicaría un resumen actualizado de las respuestas que se recibieran.  

55. A ese respecto, en una nota verbal, de fecha 21 de julio de 2014, el ACNUDH invitó 

a las misiones permanentes en Ginebra y Nueva York que no habían remitido sus 

respuestas al cuestionario a que lo hiciesen, y a los Estados Miembros que ya habían 

respondido a que enviaran información adicional o más detallada antes del 12 de 

septiembre de 2014 (el plazo se prorrogó posteriormente hasta el 19 de septiembre). La 

Oficina recibió 13 nuevas respuestas al cuestionario que había vuelto a enviarse y se 

preparó un resumen actualizado, que también se publicó en el sitio web. 

56. Se recordó que, teniendo en cuenta el texto de la resolución 21/30, se habían 

planteado nueve preguntas en relación con los temas de la xenofobia, los mecanismos 

nacionales y las lagunas de procedimiento, incluidos los marcos y prácticas jurídicos y 

judiciales y las medidas sustantivas y de procedimiento, en consonancia con el mandato del 

Comité Especial, así como con respecto a posibles recomendaciones.  
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57. La Secretaría hizo una recapitulación del contenido del documento de síntesis y 

observó que dicho documento, el propio cuestionario y las respuestas recibidas de los 

Estados Miembros y una organización regional se podían consultar en el sitio web del 

Comité Especial, en las páginas dedicadas a los períodos de sesiones quinto y sexto. El 

Presidente-Relator invitó a los presentes a que formularan observaciones y 

recomendaciones sobre el camino a seguir.  

58. La representante del Pakistán, en nombre de la OCI, reconoció la contribución de los 

Estados que habían respondido al cuestionario y señaló que el hecho de no enviar una 

respuesta era tan significativo como las propias respuestas. Afirmó que el resumen había 

suscitado algunas observaciones muy importantes de los Estados Miembros y sugirió que se 

enviase a todos los países, alentándolos a que añadiesen o compartiesen más información. 

Añadió que el contenido del documento de síntesis sobre el cuestionario constituía una 

buena base para el debate y para seguir avanzando. 

59. El Presidente-Relator invitó al Comité Especial a que facilitase su propio análisis y 

su propia evaluación del cuestionario y preguntó qué deseaba obtener del resumen el 

Comité Especial y qué se debía hacer con el documento de síntesis actualizado. 

60. La representante de Sudáfrica, en nombre del Grupo de Estados de África, dijo que 

no era necesario volver a enviar el cuestionario, ya que no era probable que más Estados 

Miembros participasen en el ejercicio y cualesquiera nuevas respuestas que se recibieran no 

modificarían el resumen de forma sustancial. La oradora sugirió que se utilizase el enfoque 

que el Comité Especial había empleado en el estudio realizado en 2007 por el Comité para 

la Eliminación de la Discriminación Racial para identificar ámbitos de convergencia.  

61. La representante del Pakistán, en nombre de la OCI, aclaró que su propuesta 

consistía en remitir el resumen actualizado a los Estados Miembros con miras a compartir 

las mejores prácticas, y convino en proceder como había sugerido la representante de 

Sudáfrica  

62. El representante de la Unión Europea señaló que el cuestionario reflejaba en esencia 

las diferentes posiciones expresadas en el seno del Comité Especial en años anteriores. El 

representante del Brasil solicitó aclaraciones y la orientación del Presidente-Relator sobre la 

forma de proceder. 

63. Tras una explicación de la Secretaría, el Presidente-Relator aclaró que el Comité 

Especial podía decidir presentar el resumen actualizado como documento oficial del 

Consejo de Derechos Humanos, que se traduciría y publicaría con una signatura de las 

Naciones Unidas, o mantenerlo como documento del período de sesiones, formando parte 

del conocimiento acumulado por el Comité Especial. Pidió una reflexión sobre el camino a 

seguir. 

64. La representante del Pakistán, en nombre de la OCI, subrayó la necesidad de dar al 

documento algún tipo de reconocimiento, ya que representaba las comunicaciones de los 

Estados y la organización que habían respondido. La representante de Sudáfrica, en nombre 

del Grupo de los Estados de África, propuso que el Comité Especial intentara elaborar un 

proyecto de texto sobre el cuestionario. Tras las sugerencias del Presidente-Relator, el 

Comité Especial preparó un texto en relación con el tema 12 del programa.  

65. En su 14ª sesión, el Comité Especial examinó el tema 13 del programa. 

66. En relación con el Pacto Internacional de Derechos Civiles y Políticos y el artículo 6 

de la Convención, el representante de la Unión Europea dijo que el acceso a la justicia y el 

derecho a la igualdad de trato ante los tribunales y todos los demás órganos de 

administración de justicia era un derecho humano fundamental, y que era responsabilidad 

de los Estados garantizar el acceso a la protección y recursos efectivos contra la 

discriminación racial. La Unión Europea consideraba que las normas contenidas en la 

Convención y demás instrumentos de derechos humanos, los compromisos contraídos en 

Durban, así como la estructura institucional del sistema de derechos humanos de las 

Naciones Unidas ofrecían un marco para librar una lucha común contra el racismo, la 

xenofobia y las formas conexas de intolerancia, incluidas la protección y las garantías 

reconocer de ofrecer a nivel nacional efectivos y adecuados.  
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67. El Plan de Acción de la Unión Europea sobre los Derechos Humanos y la 

Democracia 2015-2019 tenía por objeto prevenir las violaciones de los derechos humanos y 

garantizar que las víctimas tuvieran acceso a la justicia y la reparación centrándose en el 

apoyo a los sistemas de justicia, la vigilancia y el fomento del cumplimiento de las 

obligaciones internas en materia de acceso a la justicia y a un juicio imparcial en todos los 

niveles del proceso judicial mediante la cooperación técnica y la promoción de la 

independencia del poder judicial y la facilitación del acceso a la justicia en el plano local. 

El representante se refirió a la victimización de personas y organizaciones de la sociedad 

civil que se manifestaban en contra de la discriminación y el racismo y que, a menudo, no 

tenían posibilidad de acceder a la justicia ni a la reparación.  

68. La Unión Europea contaba con legislación importante en la lucha contra 

determinadas formas de delincuencia racista y xenófoba en la que se establecía el marco 

para una respuesta común a la incitación al odio y los delitos motivados por el odio, con lo 

que se garantizaba la rendición de cuentas de los autores. En la legislación de la Unión 

Europea también se obligaba a los Estados miembros a sancionar la incitación pública a la 

violencia o el odio contra un grupo de personas o contra algún miembro de uno de esos 

grupos definidos por la raza, el color, la religión, la ascendencia o el origen nacional o 

étnico. Esos actos eran sancionables también si se cometían mediante la difusión o 

distribución públicas de panfletos, imágenes u otros materiales (discurso de odio). En 

cualesquiera otros delitos penales, los Estados miembros debían velar por que la 

motivación racista y xenófoba se considerase una circunstancia agravante.  

69. En la Directiva sobre los Derechos de las Víctimas, aprobada en 2012, se reconocía 

a las víctimas de un delito un amplio conjunto de derechos, incluido el acceso a la justicia, 

la indemnización y la rehabilitación, así como el derecho a recibir información, apoyo y 

protección adecuados. También se garantizaba que todas las víctimas pudieran beneficiarse 

de una evaluación individual de sus necesidades de protección. Se prestaba especial 

atención a las víctimas de los delitos de odio. 

70. El representante de la Unión Europea subrayó que, además de la legislación, 

actividades como el fomento de la capacidad de todos los interesados, la sensibilización y la 

educación en materia de derechos humanos también eran importantes a la hora de 

garantizar la aplicación efectiva y la ejecución de medidas legislativas y la denuncia de los 

delitos ante las autoridades competentes. Hizo hincapié en el importante papel que 

desempeñaban las instituciones nacionales de derechos humanos en la educación en materia 

de derechos humanos; el fomento de unas sociedades justas y tolerantes libres del racismo, 

la discriminación racial y la xenofobia; y el derecho a acceder a la justicia y disponer de 

recursos efectivos para todos, sin discriminación alguna.  

71. El Presidente-Relator acogió con satisfacción la declaración formulada por el 

representante de la Unión Europea y solicitó a los demás participantes que aportasen sus 

contribuciones con miras a encontrar un terreno de entendimiento. Con respecto al resumen 

preparado por la Secretaría sobre los aspectos principales de las exposiciones realizadas en 

relación con el tema 7, el Presidente-Relator destacó cuestiones tales como los obstáculos 

que dificultaban el acceso a la justicia y los recursos para las víctimas, el establecimiento de 

perfiles raciales y el hecho de que la carga de la prueba recayera en las víctimas. Solicitó a 

los participantes que identificasen mejores prácticas y ámbitos de convergencia. 

72. La representante de Sudáfrica, en nombre del Grupo de Estados de África, dijo que 

el tema 7 planteaba una cuestión muy interesante y debía examinarse más a fondo. No 

obstante, sería mejor que del seguimiento de esa cuestión se ocupara el Grupo de Trabajo 

Intergubernamental sobre la Aplicación Efectiva de la Declaración y el Programa de 

Acción de Durban, y no el Comité Especial. 

73. El representante de la Unión Europea se mostró de acuerdo, ya que la cuestión del 

acceso a la justicia y las obligaciones de los Estados se contemplaban en el Pacto 

Internacional de Derechos Civiles y Políticos.  

74. El representante del Brasil también se mostró de acuerdo en que ese importante tema 

en la lucha contra el racismo debía debatirse en un entorno en el que pudieran adoptarse 

decisiones sustantivas. 
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75. El Presidente-Relator concluyó que la cuestión de los recursos efectivos y adecuados 

debía remitirse al Grupo de Trabajo Intergubernamental, y procedería de acuerdo con esa 

conclusión. Levantó la sesión para que pudieran celebrarse consultas oficiosas para la 

redacción del un proyecto de recomendación en relación con el tema 7. 

76. En su 15ª sesión, el Comité Especial celebró un debate sobre la introducción de 

nuevos temas, y examinó un documento titulado “List of topics discussed at the second 

session” (Lista de los temas que se debatieron en el segundo período de sesiones). Con 

respecto a la lista de temas, el Presidente-Relator propuso que se concluyeran los temas que 

se estaban examinando antes de comenzar a analizar otros nuevos.  

77. El Comité Especial consideró la posibilidad de remitir dos temas, las lagunas de 

procedimiento y la xenofobia, al Comité para la Eliminación de la Discriminación Racial y 

continuar examinándolos una vez se hubiera recibido una respuesta de ese Comité. En 

cuanto a los temas que se mantenían en el programa, era necesario desarrollarlos y concluir 

su examen. 

78. La representante de Sudáfrica, en nombre del Grupo de Estados de África, propuso 

que el Comité Especial examinara el tema 14 de la lista, “Protección de los migrantes 

contra las prácticas racistas, discriminatorias y xenófobas” y el tema 16 “Protección de los 

refugiados, los repatriados y los desplazados internos contra el racismo y las prácticas 

discriminatorias”.  

79. El representante de la Unión Europea propuso el tema 2 “Legislación general contra 

la discriminación”. Su delegación había tomado nota de la propuesta de la representante de 

Sudáfrica.  

80. La representante de los Estados Unidos expresó su reconocimiento por las 

propuestas sobre los temas y dijo que solicitaría instrucciones de su capital, tras lo cual 

expondría sus observaciones al Comité Especial. El Presidente-Relator expresó su 

confianza en que al día siguiente se tomaría una decisión sobre los temas para los futuros 

períodos de sesiones, observando que los temas que se contemplaban en el cuestionario y el 

tema sobre los recursos efectivos y adecuados ya se habían examinado en anteriores 

períodos de sesiones y en el período de sesiones en curso y, por tanto, no era necesario 

volver a examinarlos. Añadió que la xenofobia, el racismo y el deporte, y las lagunas de 

procedimiento en relación con la Convención seguían siendo objeto de debate en el seno 

del Comité Especial y se examinarían más detalladamente en futuros períodos de sesiones. 

81. El Presidente-Relator alentó a los miembros del Comité Especial a que consultaran 

rápidamente con sus Gobiernos y grupos regionales acerca de los tres nuevos temas 

propuestos y destacó que era necesario obtener confirmación lo antes posible, en todo caso 

antes de que finalizara el período de sesiones. Los coordinadores regionales determinarían a 

continuación cómo programar esos temas durante el siguiente período de sesiones.  

82. El Comité Especial continuó su debate oficioso en torno al proyecto de documento 

sobre los temas objeto de examen durante el período de sesiones en curso. 

 H. Debate general e intercambio de opiniones, 16ª sesión 

83. En su 16ª sesión, el Comité Especial celebró otro debate general y un intercambio de 

opiniones. Examinó y modificó el proyecto de documento del período de sesiones sobre el 

que había venido trabajando con miras a su aprobación en la última sesión. El 

Presidente-Relator recordó que el proyecto de documento del período de sesiones se 

actualizaría en la última sesión a fin de incluir los temas propuestos para su examen en el 

siguiente período de sesiones.  

84. La representante del Pakistán, en nombre de la OCI, solicitó que quedara constancia 

de que la lista de temas no estaba cerrada y que permanecería abierta hasta que se hubiera 

aprobado un programa de trabajo definitivo para el noveno período de sesiones del Comité 

Especial.  

85. Se suspendió la 16ª sesión con el fin de dar más tiempo a los delegados para 

mantener conversaciones oficiosas con miras a llegar a un acuerdo.  
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 IV. Aprobación del informe  

86. En la 17ª sesión, el Presidente-Relator invitó a los asistentes a que formulasen 

declaraciones de carácter general. Las delegaciones expresaron su agradecimiento al 

Presidente-Relator y a todos los miembros del Comité Especial, así como su satisfacción 

por la labor realizada y los resultados obtenidos en el octavo período de sesiones, y 

manifestaron su interés en las futuras actividades del Comité Especial.  

87. El Presidente-Relator, en sus observaciones finales, agradeció a los representantes su 

cooperación y sus contribuciones a los debates durante el período de sesiones. Expresó su 

reconocimiento por el enfoque constructivo demostrado durante el período de sesiones y la 

amplitud de la experiencia, los conocimientos y las opiniones de los expertos invitados. 

88. Aunque reconoció que no se había podido llegar a un acuerdo acerca de algunas 

recomendaciones, el Presidente-Relator señaló que su principal responsabilidad como 

Presidente era cumplir el mandato del Comité Especial, que consistía en elaborar normas 

complementarias en forma de convención o uno o varios protocolos adicionales de la 

Convención Internacional sobre la Eliminación de todas las Formas de Discriminación 

Racial, que subsanaran las lagunas de esta y que también establecieran una nueva 

normativa para combatir todas las formas del racismo contemporáneo, incluida la incitación 

al odio racial o religioso. Se mirara como se mirase, el Comité Especial no había cumplido 

su misión. Ninguno de los participantes en el período de sesiones podía decir que había 

colaborado a cumplir el mandato o a promover la dignidad humana que aquellos cuyos 

derechos eran vulnerados diariamente merecían. No podía ponerse en duda la legalidad del 

mandato y el hecho de que debía cumplirse, a menos que el Consejo de Derechos Humanos 

dictase instrucciones en contrario. 

89. En un momento en que el mundo estaba experimentando un aumento del número de 

delitos de motivación racial y de casos de racismo, discriminación racial y ataques 

xenófobos, el Comité Especial debía haber aprovechado la oportunidad para hacer 

progresos reales en el cumplimiento de su mandato. En lugar de ello, parecía que los 

participantes permanecían anclados a las posiciones que sus gobiernos habían venido 

manteniendo desde la creación del Comité Especial. El Presidente-Relator señaló que, 

aunque era plenamente consciente de que la diplomacia, por su propia naturaleza, era un 

proceso lento y laborioso, ocho años era mucho tiempo y era evidente que se necesitaba un 

cambio de enfoque. Instó a todos los delegados a que utilizasen el tiempo entre períodos de 

sesiones para reflexionar sobre nuevas formas de abordar el mandato del Comité Especial. 

Veía con agrado la idea de mantener un debate exploratorio antes del noveno período de 

sesiones y mencionó su disponibilidad para ello. También reflexionaría y transmitiría sus 

pensamientos al Consejo de Derechos Humanos en su 34º período de sesiones cuando, en 

su capacidad de Presidente-Relator, le presentase el informe sobre la labor del octavo 

período de sesiones del Comité Especial.  

90. El Presidente-Relator veía con agrado la posibilidad de organizar una reunión para 

analizar la manera de cumplir el mandato del Comité Especial y expresó su confianza en 

que en futuros período de sesiones se podría llegar a terrenos de entendimiento común y 

conseguir verdaderos progresos. El verdadero sentido del mandato no era sino tratar de 

prestar una mayor protección a quienes ocasionalmente se convertían lamentablemente en 

víctimas de actos de racismo, discriminación racial, xenofobia y otras formas conexas de 

intolerancia, y el Comité Especial no debía fallarles. 

91. En la misma sesión, como resultado de las conversaciones oficiosas, el Comité 

Especial acordó que las recomendaciones, los resultados y la lista de temas que figuran a 

continuación se examinarían en el noveno período de sesiones del Comité Especial: 

 a) Recomendaciones y resultados: 

i) El Comité Especial recomienda que el Consejo de Derechos Humanos 

considere la posibilidad de aprobar una resolución en la que invite al Comité para la 

Eliminación de la Discriminación Racial a que profundice en su estudio sobre las 

posibles medidas para incrementar la aplicación con nuevas recomendaciones o 
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actualizando sus procedimientos de vigilancia realizado en 2007 (A/HRC/4/WG.3/7) 

con respecto a lo siguiente: 

 a. La propuesta de elaborar un protocolo facultativo de la Convención 

para establecer un procedimiento de evaluación mediante una visita o investigación, 

en lo que se refiere:  

i. El propósito del procedimiento de visita o investigación;  

ii. El formato del procedimiento de visita o investigación; 

iii. Los resultados previstos y los beneficios esperados del procedimiento 

de visita o investigación; 

iv. Las diferencias y semejanzas entre esas visitas y las que ya se realizan 

en el marco de los procedimientos especiales existentes; 

 b. Los desafíos y las mejores prácticas con respecto a los mecanismos 

nacionales que haya observado el Comité. 

ii) El Comité Especial invita a los Estados partes a que consideren la posibilidad 

de formular la declaración prevista en el artículo 14 de la Convención, acerca de la 

posibilidad de que las personas y los grupos de personas puedan presentar 

comunicaciones al Comité. 

iii) El Comité Especial observa que los debates sobre la xenofobia siguen 

planteando dificultades y decide seguir examinando ese tema en sus futuros períodos 

de sesiones. 

iv) El Comité Especial alienta al Consejo de Derechos Humanos a que invite al 

ACNUDH, en particular su Sección de Lucha contra la Discriminación Racial, a 

que, dentro de su labor, siga abordando cuestiones relacionadas con el racismo en el 

deporte, entre otras cosas promoviendo el intercambio de mejores prácticas entre los 

Estados, los órganos rectores del deporte y demás partes interesadas, según proceda. 

A ese respecto, el Comité Especial estima que deberían asignarse recursos dentro de 

la Oficina para realizar las actividades relacionadas con el racismo y el deporte. 

v) El Comité Especial invita a los Estados a que en sus planes nacionales de 

acción contra el racismo aborden la cuestión de la lucha contra el racismo y la 

discriminación racial en el deporte, según proceda. También invita a los Estados que 

aún no hayan aprobado planes de acción nacionales contra el racismo a que 

consideren la posibilidad de hacerlo e incluyan en ellos medidas para luchar contra 

el racismo y la discriminación racial en el deporte. 

vi) Habiendo examinado el resumen actualizado de las respuestas al cuestionario 

recibidas de conformidad con el párrafo 4 de la resolución 21/30 del Comité de 

Derechos Humanos, el Comité Especial:  

 a. Expresa su gratitud a los países y la organización regional que 

enviaron sus respuestas al cuestionario;  

 b. Toma nota del resumen de las respuestas;  

 c. Decide utilizar ese resumen como material de referencia para futuros 

debates. 

vii) El Comité Especial recomienda que el Grupo de Trabajo Intergubernamental 

sobre la Aplicación Efectiva de la Declaración y el Programa de Acción de Durban 

considere la posibilidad de incluir en su programa de trabajo la celebración de 

debates sobre los recursos efectivos y adecuados y el derecho a solicitar de los 

tribunales nacionales competentes y demás instituciones nacionales una reparación y 

satisfacción justa y adecuada para las víctimas, de conformidad con el artículo 6 de 

la Convención y el párrafo 165 del Programa de Acción de Durban. 

b) Lista de temas para el noveno período de sesiones: 

i) Legislación general contra la discriminación; 
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ii) Protección de los refugiados, los repatriados y los desplazados internos 

contra el racismo y las prácticas discriminatorias. 

92. También en esa sesión, se aprobó ad referéndum el informe del octavo período de 

sesiones, en el entendimiento de que las delegaciones enviarían por escrito a la secretaría 

correcciones técnicas a sus intervenciones, si las hubiera, a más tardar el 11 de noviembre 

de 2016. 
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Anexo I 

[Inglés únicamente] 

  Summaries of the expert presentations and initial discussions 
on the agenda topics 

 A. CERD update of its 2007 report on complementary international 

standards 

1. On 17 October at the 2nd meeting of the Ad Hoc Committee, Anastasia Crickley, 

Chairperson of CERD, gave a presentation on the issue of procedural gaps to the ICERD. 

Ms. Crickley stated that it was the UN Day for the Eradication of Poverty and reminded the 

Committee of the insidious intersectionality between poverty and racial discrimination. She 

noted the valuable insights made by other CERD members to the discussions of the 

Committee on procedural gaps in previous sessions. Ms. Crickley recalled the 2007 study 

by CERD (A/HRC/4/WG.3/7) which outlines possible measures to strengthen the 

implementation of the Convention, including the proposal to adopt an optional protocol to 

the Convention to provide for an inquiry procedure. She continued that Mr. Avtonomov, in 

his capacity as CERD’s Chairperson at the time, had emphasized the fact that the 

Committee believes that the substantive provisions of the ICERD are sufficient to combat 

racial discrimination in contemporary conditions and that in the near future it would be able 

to address problems without amending the Convention. Ms. Crickley added that Article 1 

of the ICERD provides the widest definition of racial discrimination. She also reaffirmed 

that the primary responsibility for the elimination of racism and racial discrimination lies 

with States.  

2. The possibility of an optional protocol to the Convention was also suggested by 

CERD, incorporating additional procedures to make it possible for Committee Members to 

undertake visits to selected countries for the purposes of investigating or evaluating 

situations. Ms. Crickley concurred that implementation of the Convention could be 

strengthened if supplemented by an optional protocol to establish an inquiry procedure, 

such as those which already exist for some of the other treaty body Committees. She noted 

that the ICERD, adopted almost 50 years ago, remained relevant to the challenges faced 

today and provided guidance on relevant and applicable standards due to its flexible 

working methods including through days of discussion, adoption of general 

recommendations, responding to urgent situations through the Early Warning and Urgent 

Action Procedure. 

3. Ms. Crickley discussed the Dublin process of Treaty Body Strengthening which 

culminated in the adoption of General Assembly resolution 68/268 in 2014, and which has 

instituted changes aimed at enhancing the capacity of treaty bodies to better protect the 

human rights of vulnerable populations on the ground. She further reiterated the important 

role that general recommendations continue to play in assisting States parties in interpreting 

the articles of the Convention and effectively implementing their obligations. CERD had 

adopted 35 general recommendations, including the general recommendation on 

combatting racist hate speech adopted in 2013. Additional CERD general recommendations 

include those on special measures, non-citizens, discrimination against Roma, gender-

related dimensions of racial discrimination, indigenous peoples, and refugees and displaced 

persons. Through then, the Committee is able to contribute to the implementation of the 

ICERD by clarifying the scope and nature of State party obligations under the Convention. 

Through concluding observations, the Committee provides detailed guidance to States 

parties on concrete measures to eradicate discrimination. Ms. Crickley nevertheless stated 

that there continue to be challenges in the implementation of the Committee’s 

recommendations.  

4. One of the biggest obstacles to CERD’s effectiveness is that some States submit 

their periodic reports very late or do not submit them at all. In response to this and in 
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compliance with General Assembly resolution 68/268, CERD adopted the simplified 

reporting procedure and offered it to States parties whose periodic reports were overdue by 

more than 5 years. The second obstacle identified by Ms. Crickley was the non-

implementation of the Committee’s concluding observations. Lastly, reservations expressed 

by some States parties, especially under article 4, were identified as an impediment to 

CERD’s effectiveness. In addition to the withdrawal of reservations by States parties, Ms. 

Crickley expressed hope that there would be universal ratification of the ICERD. 

5. Ms. Crickley discussed some positive initiatives that have helped CERD in 

improving its effectiveness such as collaboration with other Treaty Bodies, with Special 

Rapporteurs and with NGOs. In particular, she noted CERD’s interaction with members of 

other Committees such as the Committee against Torture and the Committee on the Rights 

of Persons with Disabilities to explore the intersectionality of racism with other areas. She 

expressed regret that more NGOs from developing countries could not participate in 

consultative meetings in Geneva due to resource constraints but expressed hope that this 

would improve with technological advances.  

6. CERD was also active when it came to early warning and urgent action, Ms. 

Crickley noted. For example, in August 2016, the Committee adopted a decision on 

Burundi, expressing alarm over reported killings and disappearances as well as torture, 

arbitrary arrests and genocidal rhetoric which have targeted former members of the 

Burundese Armed Forces. The decision called on the Government of Burundi to respect its 

obligations under international law, and on the High Commissioner for Human Rights to 

draw attention to the human rights situation in Burundi to the international community. 

Similarly, CERD adopted Decision 1(85) under its Early Warning and Urgent Action 

Procedure in August 2014 in response to the current turmoil in Iraq. In that decision, CERD 

denounced massacres and other human rights abuses by extremist terrorist groups that 

called themselves the “Islamic State (IS)”.  

7. Ms. Crickley related that in May 2015, CERD adopted a Statement on the current 

migrant crisis, and at the UN Summit on Refugees and Migrants convened by the General 

Assembly on 19 September 2016, the Committee called on Member States and 

international inter-governmental organizations to ensure that the discussions during the 

Summit on large movements of refugees and migrants as well any solutions and follow up 

processes were grounded in international human rights law, including the ICERD and its 

General Recommendation No. 30 on discrimination against non-citizens. 

8. The representative of South Africa, on behalf of the African Group, requested Ms. 

Crickley to provide further details about the 2007 CERD report and the procedural gaps 

identified therein, with particular attention to paragraphs 97 to 106. On the topic of 

substantive gaps in article 1 of the ICERD and on contemporary forms of racial 

discrimination, the representative noted that while CERD’s general comments are 

appreciated and valuable, the function of the Committee is to monitor States parties on the 

basis of law and not on the basis of general comments. She underlined that general 

comments are not binding and therefore cannot be seen as a way of filling gaps. South 

Africa identified racist hate speech as one example of a gap where general comments by 

CERD could not substitute a protocol.   

9. The representative of Zimbabwe inquired about the protection gap in the ICERD 

with respect to xenophobia. He stated that definitions or references to xenophobia are 

missing from most international legal texts and instruments including article 1 of the 

ICERD. He explained that this lack of explicit legal recognition made it difficult to regulate 

the phenomenon and bred denial as perpetrators do not view xenophobia as a crime. The 

representative asked Ms. Crickley whether it would be advantageous to broaden the ICERD 

to include the issue of xenophobia.   

10. The representative of the European Union stated that the substantive provisions of 

the ICERD are sufficient, and underlined the importance of the effective use of existing 

procedures under ICERD, such as the reporting procedure, the review procedure, the 

follow-up procedure, the early warning and urgent action procedure and the individual 

complaints procedure. He also highlighted the need to optimize the existing monitoring 

mechanisms of the CERD. More focus should be put on the effectiveness of the existing 
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procedures under ICERD and the EU is open to exploring ways of enhancing 

implementation of existing procedures. 

11. The representative of Mozambique asked whether Ms. Crickley considered that an 

additional protocol to the CERD would be useful. 

12. The representative of Pakistan, speaking on behalf of OIC, reiterated Zimbabwe’s 

point that the definition of racism should be understood more broadly to include 

xenophobia and in particular Islamophobia and asked Ms. Crickley to comment on this. She 

requested Ms. Crickley to elaborate on disaggregated data collection by States and 

specifically how this would help to eliminate racism.  

13. The representative of Namibia echoed the views of South Africa on behalf of 

African Group, Pakistan on behalf of OIC and Zimbabwe regarding the comprehensiveness 

of the existing framework of the Convention. She pointed to the gaps created by 

reservations under articles 2, 4, and 14 of the Convention, and asked Ms. Crickley how 

States could move forward to overcome such gaps. The representative also asked whether 

the number of general comments produced by CERD is itself an indicator of existing gaps 

and the need to further elaborate on the existing framework. Regarding the issue of 

reporting on disaggregated data, Namibia noted that this type of data collection is extremely 

challenging and even impossible in some cases. The representative asked for guidance or 

assistance on how States can go about collecting such statistics, especially States such as 

Namibia where there has been a history of apartheid and where it would be difficult to ask 

citizens to revisit this segregation. 

14. Ms. Crickley explained that she had no concern about explicitly naming issues such 

as Islamophobia, and considered it important that they should be named where appropriate. 

In response to the concerns expressed on disaggregated data collection, Ms. Crickley stated 

that although the preamble of ICERD clearly recognizes the existence of one human race 

without distinction, attempts need to be made to clarify the extent of certain issues in order 

to address them. She stated that most countries do have some idea about the composition of 

their populations and that this information should be used to address the needs of groups 

and to have the rights of vulnerable groups realized. She continued that to address issues of 

superiority and inferiority and of racial discrimination, disaggregated data collection is 

essential to have an idea of the extent of the issue and who experiences them. 

15. Ms. Crickley responded on the issue of efficient use of existing procedures and 

expressed her wish for CERD to engage more with regional mechanisms across the 

different regions which are doing very good work to promote human rights. In response to 

issues raised about the reservations expressed by some States, Ms. Crickley informed that 

progress is being made and that some countries are beginning to reconsider these 

reservations. With regard to general recommendations, she acknowledged that they cannot 

substitute articles of ICERD, but they can be a very useful mechanism in explaining and 

clarifying issues without going beyond the boundaries of the Convention. She cited as an 

example was Roma people, who were ignored by States for a long time in their reports to 

CERD. The existence of a general recommendation ensured States recognized this group in 

their reporting. In response to concerns raised about xenophobia not being covered in 

ICERD, Ms. Crickley stated that, in her view, the definition of racial discrimination covers 

xenophobia. 

16. Regarding the paragraphs highlighted by South Africa in the 2007 report by CERD, 

the expert replied that CERD is willing to produce an addendum to the report, but that 

resources are required and certain protocols needed to be put in place first. She also noted 

that there is a specific focus on NHRIs in the paragraphs mentioned, which CERD actively 

supports; CERD has put in place a procedure to interact directly with NHRIs. Additionally, 

Ms. Crickley reflected that CERD recommended an optional protocol to create a 

mechanism for the Committee to make country visits and that the coordination of follow-up 

visits should be further developed to create a framework for such visits.  

17. The representative of South Africa asked for clarification from the Secretariat 

regarding the protocol to be followed regarding the requested addendum to the 2007 report. 

At the request of the Chair-Rapporteur, the Secretary of the Committee provided additional 

information on the protocols to be followed to issue a new report or an addendum to the 
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report. It was recalled that an outcome of the 7th session that “the Committee recommends 

that the Committee on the Elimination of Racial Discrimination update, either in the form 

of an addendum or a new report, its 2007 report on complementary international standards 

(A/HRC/4/WG.3/7)”. This request was communicated to the Human Rights Council at its 

31st session and to the members of the CERD at its 89th session and also through a letter. 

While a decision had not as yet been taken by CERD on this request, it did not preclude a 

future update or addendum and the Secretariat stood ready to facilitate the technical 

requirements in that regard. 

18. The representative of Zimbabwe acknowledged Ms. Crickley’s explanation that 

many xenophobic incidents are due to racial discrimination, but he noted that some 

incidents go beyond that. After Brexit there were reports of hate crime which could not be 

attributed to racial discrimination only. The representative also raised the previous 

unfortunate incidents in South Africa where Africans were attacking other Africans. As 

such, Zimbabwe maintained that basing xenophobia purely on racial discrimination is too 

restrictive.  

19. The representative of Pakistan appreciated the consideration that there is a need for 

national mechanisms to fight racism. However, she asked Ms. Crickley about the merit and 

importance of an international framework since national mechanisms may lack universality, 

uniformity, coherence and adherence to international standards. 

20. The Chair-Rapporteur asked the expert if there was a way to overcome the 

reservations made by countries to the ICERD, such as with an addendum or another way of 

addressing these reservations through an international framework. 

21. The representative of South Africa on behalf of African Group recalled that the 

years between 1973 and 1982 were declared the First Decade to Combat Racism and Racial 

discrimination, and referred to the Second and Third Decades that followed. At the end of 

the Third Decade, however, a decision was taken by the Member States to have another 

conference, this time on Racism, Racial Discrimination, Xenophobia, and Related 

Intolerance. At that time, three decades since the adoption of the ICERD, the world had 

evolved and by that time the situation in southern Africa had changed. The representative 

stated that the problem faced beyond racial discrimination was the issue of xenophobia. She 

pointed out that in its wisdom, the UN named the conference “Racism, Racial 

Discrimination, Xenophobia and Related Intolerance” necessarily because there was a 

distinction between those phenomena; xenophobia was singled out. The representative 

requested Ms. Crickley about such reasoning behind this distinction in the context of 

Article 1 of ICERD. 

22. In response, Ms. Crickley noted that countries often opt out of different pieces of 

conventions that they have ratified. She also pointed to the new International Decade of 

African Descent that has been declared and which has been welcomed by CERD. 

Regarding xenophobia, Ms. Crickley, stated that racial discrimination has standing in 

international law and that there was no problem covering the hate crime incidents after 

Brexit because they involved racism and racial discrimination. She clarified that racism 

does not require a difference in skin colour and mentioned the example of racial 

discrimination experienced by Eastern European people in Western Europe. On the 

question about NHRIs, Ms. Crickley stated that NHRIs are linked to each other and that 

there are international principles, through the Paris Principles. She further highlighted the 

need to focus more on regional mechanisms within countries, particularly in efforts to 

eliminate racial discrimination.  

 B. Xenophobia 

23. At the 3rd meeting of the Ad Hoc Committee, on 18 October, the Chair-Rapporteur 

recalled the dialogue which had taken place on the topic of xenophobia over the past seven 

sessions and called for a more focused discussion on this topic with a view to weaving 

together common threads. He asked the Committee to consider the definition and treatment 

of xenophobia at international law; whether xenophobia and racial discrimination are the 

same; whether xenophobia fell within the ambit of article 1 of the CERD Convention; and 
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whether there are gaps that need to be elaborated or protection gaps that require filling. 

Reminding the Committee that these issues have been raised in previous sessions, he 

invited general statements on the topic of xenophobia. 

24. The representative of South Africa, on behalf of the African Group, agreed that 

focused discussions were needed in light of the extensive information gathered over the 

past seven sessions. She recalled the presentation made yesterday by the Chair of CERD, 

who spoke of the important role played by general comments in complementing the 

ICERD, and by Patrick Thornberry, Former CERD member, in a previous session. The 

representative suggested that the Committee use these presentations as a starting point for 

discussion, and in particular, suggested that CERD General Recommendation 30 – 

Discrimination against non-citizens (CERD/C/64/Misc.11/rev.3) be projected on the screen 

in the meeting room to prompt pointed discussions.  

25. The representative of Pakistan, speaking on behalf of the OIC, echoed the need to 

have focused discussions, stating that xenophobia is a recognized phenomenon referred to 

in many consensus documents and as such, it required further understanding and 

assessment of gaps. The representative added that the OIC supported the proposal made by 

South Africa, on behalf of the African Group.   

26. The Chair-Rapporteur suggested that the Committee proceed on the basis of the 

proposal of South Africa to use CERD General Recommendation 30 as there were a 

starting point for discussions. CERD General Recommendation 30 was projected in the 

meeting room and copies were distributed for review.  

27. The representative of South Africa reminded the Committee of its mandate and that 

the instruction of paragraph 199 was not just to discuss but to produce complementary 

standards, suggesting that the Committee consider what could be relevant in the CERD 

General Recommendation 30 producing complementary standards on xenophobia. In 

particular, she pointed to the language contained in the first two paragraphs of the general 

recommendation as a potential starting point to draft complementary standards. 

28. The representative of Mexico asked for a clarification as to whether there is an 

assumption being made that there is agreement on the need for complementary standards on 

xenophobia. The representative of Slovakia also questioned whether there is a general 

agreement on the drafting of complementary standards.  

29. The Chair-Rapporteur clarified that a more open and structured discussion was 

needed given the lack of general agreement on this issue. He reminded the Committee of 

the discussions and information already amassed; having considered whether there are gaps 

in definition of xenophobia, and whether xenophobia falls with article 1 of the ICERD. He 

noted that in the EU Cybercrime treaty there is specific reference to xenophobia. He 

suggested that the Committee consider the issue holistically and determine if there are gaps, 

and that the Committee proceed on that basis.  

30. The Chair-Rapporteur also drew the attention of the Committee to article 1(1) of the 

Convention: “In this Convention, the term “racial discrimination” shall mean any 

distinction, exclusion, restriction or preference based on race, colour, descent, or national or 

ethnic origin which has the purpose or effect of nullifying or impairing the recognition, 

enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in 

the political, economic, social, cultural or any other field of public life”. He provided 

dictionary definitions of xenophobia as a fear, dislike or hatred of foreigners and strangers, 

adding that xenophobia can manifest in diverse ways and can be driven by racist 

sentiments, religious differences or even economic inequalities, as pointed out by Ms. 

Crickley. Additionally, xenophobia can emerge amongst the same nationality or the same 

ethnic group. In this context, the Chair asked whether these facets are covered by the 

ICERD or whether there was a need to elaborate further on xenophobia. The Chair noted 

that once an issue is defined clearly and an international standard elaborated, countries are 

more likely to ‘domesticate’ the issue.  
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31. The representative of Pakistan, speaking on behalf of the OIC, agreed to this 

approach and added that every important dictionary defines xenophobia, and that the 

concept is recognized in many important world summits and documents. As reflected in 

HRC agenda item 9 and HRC resolution 16/18 and the discussions of the Committee over 

the last seven sessions, xenophobia is a very important concept for the OIC. 

32. The representative of South Africa clarified that the Africa Group was not making 

assumptions; rather that in preparation for the session, all the regional coordinators had 

agreed that there were going to be pointed discussions on the topics contained in the 

programme of work. In view of this, the representative referred to a document drafted by 

the Office of the High Commissioner for Human Rights, the International Labour 

Organization, and the International Organization for Migration in preparation for the 2001 

Durban Conference entitled “International Migration, Racism, Discrimination, and 

Xenophobia”. In this document, xenophobia was defined as “attitudes, prejudices and 

behaviour that reject, exclude and often vilify persons, based on the perception that they are 

outsiders or foreigners to the community, society or national identity”. The representative 

requested that this document be put forward as part of the pointed discussions to help 

inform the definitional issues surrounding xenophobia.  

33. The representative of Zimbabwe stated that a definition of xenophobia should be 

elaborated as a complementary standard at the international level so that national 

mechanisms could adequately deal with this contemporary form of discrimination. He 

explained that it was difficult for NHRIs to protect against xenophobia without legal status 

or definition, and that this lack of legal recognition contributed to a culture of denial. 

Lastly, the representative stated that the general definition of racial discrimination 

contained in article 1 of the International Convention on the Elimination of All Forms of 

Racial Discrimination made it difficult to prove xenophobic crimes.  

34. The representative of Cuba stated that the current state of the world reflects the need 

for something to be done in terms of treaties and standards. Expressions of xenophobia 

were not just related to the arrival of foreigners, but also within their communities. Cuba 

expressed concern that certain nationalities and religions were the focus of xenophobia and 

also over xenophobic parties rising to power in many countries.  

35. The representative of the United States stated that the United States is deeply 

concerned by the global trend of intolerant and xenophobic discourse and that all hate crime 

and discrimination threatens the security of individuals and societal cohesion. The 

representative encouraged countries to combat xenophobia and xenophobic violence 

through the implementation of existing international obligations particularly under the 

ICERD and through consensus practical action plans. She underlined the presentation by 

the Chairperson of CERD, that the ICERD covers contemporary forms of racism including 

xenophobia.  

36. The representative of Brazil noted that while the absence of xenophobia terminology 

from the ICERD is an important issue, it does not mean that there is necessarily a gap, as 

new issues appear, new ways to address them can be formed. Brazil encouraged the full 

implementation of all relevant international instruments that address the fight against 

racism, racial discrimination, xenophobia and related intolerance, including the ICERD.  

37. The Chair-Rapporteur asked the Committee whether there were protection gaps, and 

about how xenophobia is dealt with in the various regions.  

38. The representative of Slovakia stated that the term xenophobia is derived from two 

Greek words: xenos and phobos which means fear. He emphasized the word – fear – and 

questioned whether an emotion could be regulated by a legally binding document. He 

suggested that the Committee focus on this element and on manifestations of xenophobia in 

the form of hate speech and violence.  

39. The representative of Namibia referred to the Resolution Condemning the 

Xenophobic Attacks in the Republic of South Africa adopted by the African Commission 

on Human and Peoples’ Rights in its 56th Ordinary session as a regional response.  

40. The representative of Kenya reminded the Committee that its mandate was to 

elaborate standards and urged it start drafting them. Kenya supported the statements made 
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by South Africa, on behalf of the African Group, that xenophobia is an international 

problem and that the Committee was created in response to a gap that requires filling.  

41. The representative of Pakistan, speaking on behalf of OIC, supported the comments 

made by Kenya, and stated that the Committee had to start drafting somewhere. The 

representative agreed with Slovakia on the origins of the word “xenophobia” and that the 

manifestations of that phobia or fear were very important. She highlighted that 

manifestations of xenophobia were evident, and that the Committee could not indefinitely 

discuss the basis of the mandate.  

42. The representative from Mexico stated that Mexico supported the inclusion of 

xenophobia in the agenda and did not oppose discussion on xenophobia and underlined that 

further clarification was required. In particular, the representative said the Committee 

would benefit from hearing from representatives of the regional groups on how xenophobia 

is being addressed regionally. The representative echoed the sentiments of Cuba on the 

need to address xenophobia.  

43. The Chair-Rapporteur recalled that some of these issues had already been tackled by 

regional experts in previous sessions. He quoted of Joy-Dee Davis Lake at the 5th session, 

who compared the ICERD to the Inter-American Conventions and said: “...I must point out 

that the ICERD - the first universal human rights treaty - was adopted in a very concrete 

and specific political context, in which important historical processes were developing both 

in the area of decolonization and in the recognition of equal rights principally in the 

USA...However, it was recognized that reality had changed drastically and not necessarily 

in the definitive eradication of racial discrimination. In addition to the migratory 

phenomena of the present time, there are new forms of intolerance, no longer only 

concerning race and ethnicity but involving many other human diversities. Intolerance has 

moved beyond an individual’s phenotypical characteristics to encompass other 

characteristics such as social condition, health, gender identity, national identity and 

religion. Therefore, the purpose of the Inter American Convention was to improve, 

strengthen, and enlarge the margins of protection already offered by the ICERD”. He urged 

the Committee to move in the direction of the mandate and to elaborate complementary 

standards as a matter of priority and necessity. Considering the extensive discussions with 

regional experts over the years, the Chair-Rapporteur recommended that the Committee 

zero in on the various issues.  

44. The representative of Namibia referred to the resolution dealing with the situation in 

South Africa and further to some of the provisions from the Kampala Convention for the 

Protection and Assistance of Internally Displaced Persons in Africa, to highlight measures 

taken at the regional level in the African context. She suggested that the Kampala 

Convention be used as a reference point in the discussions.  

45. In response to the contribution made by Slovakia on the manifestations of 

xenophobia, the representative of South Africa stated that xenophobia manifests itself 

through hate speech or racial violence. As such, the representative proposed that this 

language be added to the non-paper working document. She also said that the Special 

Rapporteur has submitted many reports which address the question of the manifestation of 

xenophobia. She proposed that some language from those reports be used in the in-session 

document.  

46. The Chair-Rapporteur suggested that the Committee consult informally in view of 

reaching some common ground on the topic. 

47. The Chair-Rapporteur invited the participants to work on an in-session draft 

document and it advance the discussion.  

48. The representative of Namibia asked for clarification about the process of compiling 

regional documents into an in-session draft document of the Committee. She had referred to 

the resolutions only to reflect what had been done in the African region and to start the 

discussion on xenophobia. The Chair-Rapporteur reiterated that the point of this exercise 

was to see what other regions were doing and to find some common ground. The 

representative of Namibia asked what was being done in other regions and that this should 

be reflected in the in-session draft document. 
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49. The representative of Zimbabwe supported the idea of the Committee working on 

drafting some text during the session in order to focus the discussion.  

50. The representative of South Africa supported working on an in-session draft 

document or text. She referred to a report by the then-Special Rapporteur on racism, racial 

discrimination, xenophobia and related intolerance (A/HRC/5/10). She suggested that the 

language of paragraph 17, which outlined what was being done by the European 

Commission against Racism and Intolerance and referred to a declaration on the use of 

racist, anti-Semitic and xenophobic elements in political discourse, could be a useful 

addition to the non-pain-session draft document.  

51. The representative from the United States of America requested clarification on 

whether the in-session draft document would be the conclusion of the eighth session of the 

Ad Hoc Committee. The Chair-Rapporteur explained that the non-paper or in session 

document would not necessarily serve as the end product of the Ad Hoc Committee’s 

session, but for the time being was a way of moving forward and refining some of the 

issues.  

52. The representative of the European Union reserved his position on the language and 

the drafting process, and stated that he needed to consult the group. The representative of 

the United States also reserved her position on the language and the overall product, and 

stated that she needed further instructions from her Government.  

53. The Chair-Rapporteur confirmed that the in-session draft document would be shared 

with Committee Member as the discussion progresses.  

54. The representative of the United States suggested that further discussion on the topic 

of xenophobia (Item 5) be moved to the afternoon of 21 October. The representative of 

South Africa on behalf of the African Group, agreed that the discussion on xenophobia 

should be resumed on that afternoon to enable delegations to consult with their respective 

capitals and provide for a richer discussion.   

55. During the 3rd meeting, the Committee discussed possible elements and draft text 

on the topic of xenophobia with regard to agenda item 5, which was compiled by the 

Secretariat in an in-session document and distributed following the meeting to members of 

the Committee through the Regional Coordinators.  

 C. Procedural gaps with regard to the International Convention on the 

Elimination of All Forms of Racial Discrimination  

56. On 18 October, the Ad Hoc Committee held a discussion and exchange of views at 

its 4th meeting. The Chair-Rapporteur asked delegations to consider how to move forward 

on the topic of procedural gaps to the Convention, under agenda item 6.   

57. Slovakia, speaking on behalf of the European Union, reiterated the EU’s position 

that the Convention as well as the work of the CERD offer a flexible framework to 

eliminate racism, racial discrimination, xenophobia and related intolerance. He noted that a 

number of challenges remained including the need for universal ratification of the 

Convention, the need for States parties to lift reservations, in particular under Article 14, 

and the need for States to honour their reporting obligations. He noted vast gaps in 

reporting of obligations and overdue reports. Reports from 31 States parties are overdue by 

at least 10 years, and 22 reports by at least 5 years (A/71/17).  

58. The representative of the United States renewed her country’s commitment to 

combating racial discrimination, but noted that the position of her Government on the issue 

of procedural gaps had not changed. The best approach was to improve implementation of 

Convention obligations including with respect to reporting, not to adopt an optional 

protocol. An optional protocol on the substantive provisions was also not needed as this 

could damage the Convention by diluting the focus of States parties. The representative 

recalled the CERD’s view that xenophobia was already covered by the Convention. The 

United States welcomed work on practical initiatives such as consensus actions plans.  
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59. The representative of Brazil reinforced that the CERD continues to lack an official 

mandate to undertake country visits and follow-up to its recommendations which are key to 

fully implementing Convention obligations. He stated that additional norms were needed in 

this area as all the treaty bodies created after the Convention already had this capacity. 

60. The representative of the United Kingdom aligned his delegation with the statement 

made by the European Union. He reiterated his delegation’s longstanding position that the 

Convention provides comprehensive protection on all forms of discrimination and that the 

emphasis should be on its effective implementation rather than the filling supposed gaps.  

61. The representative of South Africa, on behalf of the African Group, referred to Ms. 

Crickley’s presentation yesterday where the Chairperson stated that there were procedural 

gaps. She pointed to pages 2 and 3, and paragraphs 96-207 of the 2007 report by the CERD 

and proposed that the Committee focus on the language therein as a starting point for 

discussions. In particular, the representative noted the CERD’s reference to the inquiry 

procedures that exist under the Convention on the Elimination of Discrimination against 

Women and the Convention on Discrimination against Persons with Disabilities, and 

suggested that some language be borrowed from these instruments.  

62. The representative of Pakistan, on behalf of OIC, reiterated its position that there are 

procedural and substantive gaps for which an additional protocol is needed. She added that 

national mechanisms lack universality, objectivity, impartiality, and coherence with 

international standards. The representative supported the proposal made by South Africa on 

how to proceed and urged the Committee to begin formulating elements of a protocol.  

63. The representative of Venezuela renewed his country’s support for the mandate of 

the Committee. He stated that there was a need to plug gaps in terms of research. He echoed 

the calls to strengthen the international legal framework in the fight against racism and to 

adopt a protocol. The representative outlined that this framework would need to set out 

equal treatment and opportunities for refugees, asylum seekers and migrants; adequate 

reparations and compensation for victims of racial discrimination, and sanctions on the 

spread of hate speech in social media. Lastly, the optional protocol should include measures 

to ensure that people of African descent, indigenous and immigrants are not excluded or 

discriminated against in public and private education systems. Venezuela supported the 

proposal put forward by South Africa. 

64. The representative of Namibia aligned with South Africa and called for further 

strengthening of the mechanisms including through the adoption of an optional protocol to 

the Convention. She recalled Ms. Crickley’s reference to procedural gaps including the 

timeliness of reports and the need for follow up visits. Measures to address these gaps 

through the adoption of an optional protocol to the Convention should be explored.   

65. During the 4rd meeting, the Committee discussed possible elements and draft text 

on the topic of procedural gaps to the Convention with regard to agenda item 6, which was 

compiled by the Secretariat in an in-session document and distributed following the 

meeting to members of the Committee through the Regional Coordinators.  

 D. Effective and adequate remedies and the right to seek from competent 

national tribunals and other national institutions just and adequate 

reparation and satisfaction of victims, consistent with article 6 of the 

Convention and paragraph 165 of the Durban Declaration and 

Programme of Action 

66. At the 5th meeting, on 19 October, the Ad Hoc Committee considered the right of 

victims to seek effective and adequate remedies and reparations from national institutions. 

Isabel Obadiaru, a specialist in Human Rights, Gender and Migration, presented on this 

topic.  

67. In her presentation, Ms. Obadiaru provided an overview of the general situation of 

victims of racial discrimination in Switzerland and considered issues of effective and 

adequate remedies. Ms. Obadiaru noted that those who face discriminations increasingly 
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confront forms of racism that are more complex and linked to wider issues such as gender 

discrimination, marginalization, and religion, etc. These issues are much more difficult to 

address precisely because they are intricate and the phenomenon of racism seems less 

apparent and can be more easily denied. She stated that discrimination is a phenomenon 

that unfortunately occurs on a daily basis and remains entrenched in almost all societies. In 

particular, she noted that racial discrimination does not affect men and women in the same 

way, and that victims can suffer from dual or multiple forms of discrimination based on 

race, gender, religion, nationality, migrant status, etc. She said that according to the last 

report produced by the network of counseling centres for victims of racism (Réseau de 

centres de conseil pour les victimes du racisme) in 2015, counseling centres were mostly 

consulted by men, particularly of African origin. 

68. She stated that discriminations and racism are quite widespread in Switzerland, a 

country that is multicultural, with almost 25% of its residents, foreigners. Manifestations of 

racism are occurring, for instance, in the media and in political speeches and structural 

discrimination persists most notably in the labour market, workplace, housing, health 

assistance among other areas. 

69. After the ratification of the Convention in 1994, Switzerland established the Federal 

Commission against Racism and adopted a law, article 261 bis (*) in the penal code, to 

criminalize racial discrimination and in particular public incitement to racial hatred. The 

challenges is that this law only covers public discrimination and it remains difficult to 

prove discriminatory intent in some of these acts, especially with reference to cases 

involving discrimination on account of colour, language or nationality. Additionally, there 

is no specific and comprehensive legal framework for discrimination that occurs in the 

labour and housing context, where discrimination occurs at a higher rate.  

70. Ms. Obadiaru also highlighted the importance of non-legal measures to provide 

remedies. She emphasized the role of prevention and awareness-raising in the fight against 

racism. In that regard, an extra-parliamentary commission was created by the Federal 

Council to implement Convention, raise public awareness, provide recommendations and 

promote collaboration among national and international organizations, relevant authorities 

and civil society. She described steps taken in Switzerland to introduce special programmes 

to foster integration (Programmes d’Integration Cantonaux - PIC) and fight against 

discrimination at the same time. In 2014 there was the launch of a four-year integration 

programme that led to the establishment in almost all cantons of advisory services for 

victims of racial discrimination. This is a national programme and results will be available 

after the first phase has concluded in 2018.   

71. Alongside a rise in xenophobic incidents, Ms. Obadiaru pointed to an increase in 

racism against people of African descent and against people of the Muslim faith. She also 

noted the migratory phenomenon resulting in high levels of migrant and asylum seekers 

arriving in Switzerland, particularly as a result of the conflict in Syria, and the 

discrimination faced by these groups. 

72. Despite this increase in number of incidents, Ms. Obadiaru observed a contradictory 

reduction in the number of complaints. She explained that this illustrates the difficulty of 

bringing cases to court, and points to the obstacles faced by victims, in bringing complaints 

forward. The panellist discussed obstacles faced by victims in accessing effective and 

adequate remedies such as the lack of awareness of the services and assistance available, 

language barriers, the marginalization and isolation faced by many victims as well as the 

scarcity of human and financial resources of counselling services. Furthermore, victims of 

discrimination arriving from other countries and given their individual histories, may be 

reluctant to report racial discrimination for fear of inaction. They may also have little trust 

in organizations or in legal proceedings, or may not report for fear of losing their legal 

status in the host country. 

73. Ms. Obadiaru underscored the complexity of multiple forms of discrimination, 

particularly as it relates to women, who face higher levels of discrimination, especially in 

the labour market, workplace, housing, etc. She emphasized the need for a comprehensive 

and intersectional approach in developing strategies, and the need for data collection to 

properly identify the main issues that affect racially disadvantaged groups, the profile of 
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victims, and to develop concrete policies and mechanisms to better protect victims of 

racism or discriminations. Special attention must be given to those groups affected by the 

intersection of different dimensions such as gender and racial discrimination (e.g. refugee 

and migrant women, female domestic workers, marginalized women, etc.).  

74. Following the presentation, several delegations expressed their appreciation for Ms. 

Obadiaru’s presentation. 

75. The representative of Zimbabwe commented on the current debate in Switzerland 

regarding cultural integration of migrants and on the focus on immigrants’ preparedness to 

culturally integrate, for instance in the expectation that immigrants speak the language of 

the canton in which they reside. He asked whether there were safeguards to ensure 

objectivity and how those who felt victimized could seek recourse.  

76. The representative of Namibia shared with the Ad Hoc Committee the experience of 

Namibia and the challenges faced in racial discrimination cases. She discussed the Office of 

the Ombudsman which functions as an NHRI. She also noted the low number of racial 

discrimination cases registered in Namibia and attributed this to a lack of awareness of the 

available mechanisms or fear of further discrimination or backlash if victims report cases. 

She added that in legal processes, the burden of proof constitutes a huge challenge for 

complainants of racial discrimination. She noted that in the European Union, the burden of 

proof in legal proceedings can be shifted to the defendant once a case of discrimination has 

been established. However, Namibia has no such system; the Prosecutor-General has the 

discretion to decline to proceed if there is not enough evidence of prima facie 

discrimination. In response to the phenomenon of multiple, intersecting forms of 

discrimination, she added that female domestic workers in Namibia – non-white people in 

the employ of white people – face serious discrimination and do not complain due to the 

difficulty of proving it as well as fear of losing their jobs. The delegate asked for 

recommendations on how to tackle these issues. 

77. The representative of Pakistan, speaking on behalf of the OIC, stated that the general 

acceptance of xenophobia was of great concern to her delegation. She observed that despite 

States’ efforts in their national capacities, there continues to be a lack of effectiveness in 

combating racism. She asked the delegate to provide insight on this discrepancy. The 

delegate further requested comments on the current conflicts in areas such as Syria, 

Afghanistan and Iraq and how these conflicts contribute to xenophobia and racism. The 

representative asked whether the expert saw a link between racism and xenophobia and the 

phenomenon of home-grown “jihadis” raised in Western countries. Lastly, she inquired 

whether hate speech in the name of freedom of expression was spreading.  

78. Ms. Obadiaru noted that particularly since 2014, policies have been introduced to 

foster social integration of migrants, including programs by various organizations to help 

migrants learn and speak the language. She highlighted the importance of language as a 

way to promote participation in society, to spread awareness of rights, and to better access 

employment. With regard to enhancing complaint mechanisms and redress for victims, Ms. 

Obadiaru encouraged the participation of organizations that are in direct contact with 

victims and the importance of intercultural dialogue in order to raise awareness and foster 

trust. She noted how difficult it can be for victims to deal with these issues. On the recent 

influx of asylum seekers and refugees, the panellist underlined the important role played by 

the media and the need to avoid stereotyping in the depiction of migrants and asylum 

seekers. She encouraged the elaboration of policies which promote cross-cultural 

knowledge, respect for other cultures and coexistence. 

79. The representative of Slovakia requested further elaboration on how domestic 

legislations treat the burden of proof in racial discrimination cases. He discussed the 

legislation in Slovakia which is based on an EU directive and provides specifically for 

discrimination in relation to employment. In this system, once an employee complains of 

discrimination, the employer must prove that there has been no discrimination. 

80. The representative of Mexico stated that Mexico has a national council that 

mandated to prevent and eradicate all forms of discrimination. Through this body, 

legislative reforms and a wide range of activities are undertaken including the receipt of 
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complaints from victims. The delegate asked the panellist on her view on bodies committed 

to fighting discrimination at large instead of racial discrimination specifically. 

81. The representative of Libya emphasized the role of the media in providing accurate 

information of migrants and in particular, people of African descent, in reducing 

xenophobia. The delegate stated that despite various programmes and measures in place, 

racism continues to increase. He asked the panellist on how this issue will evolve in the 

future. 

82. The representative of Bolivia asked about legal measures and mechanisms to combat 

racism and xenophobia against not only migrants, but persons in transit generally. 

83. The representative of the NGO African Commission of Health and Human Rights 

Promoters inquired whether the victims of racism and discrimination were undocumented 

migrants. 

84. The representative of South Africa shared several experiences of her country with 

respect to xenophobia. She highlighted the important role of public education about 

migrants, refugees, and human rights protection. The delegate referenced the crisis in 2008 

in South Africa where xenophobic violence erupted in response to socio-economic 

challenges. She reflected on the difficulties faced by disempowered racial minorities in 

bringing these type of cases to court and on how to encourage victims to use legal 

mechanisms in pursuit of remedies.  

85.  Ms. Obadiaru spoke of the vital importance of awareness-raising and public 

education across society in dispelling negative stereotypes. The panellist explained that 

undocumented victims are even more vulnerable to discrimination and face the added fear 

of arrested or deportation. She noted the precarious situation of people in transit who find it 

difficult to come under the protection of national legislations. As pointed out in the 

Declaration of the UN High-level Dialogue on International Migration and Development, 

she stated that measures should be strengthened in order to protect the human rights of all 

people, regardless their migration status and also to address international migration through 

a comprehensive approach that recognize the role and responsibility of countries of origin, 

transit and destination. Ms. Obadiaru highlighted the crucial role played by institutions in 

the fight against racial discrimination, xenophobia and intolerance and stressed the need for 

strengthening national protection frameworks and mechanisms to protect victims of all 

forms of discrimination. She reinforced the importance of awareness-raising programs and 

comprehensive policies that promote the equality of human beings as well as measures that 

tackle the causes of poverty. 

86. Ms. Obadiaru commented on the lack of organizations that deal with multiple forms 

of discrimination, and encouraged organizations to take into account different dimensions 

of racism and intersectionality. The panellist stressed the importance of disaggregated data 

in better identifying the scope of the phenomena and to understand who is being affected by 

it. She also drew attention to the intersection of racism with age, particularly the effect of 

racism on children. 

87. The representative of Venezuela agreed with the expert on the important role of 

education and awareness-raising programmes in the fight against racism and 

discrimination. The delegate noted that despite national institutions and courts, racial 

discrimination continues to rise. He added that discrimination affects all regions including 

Venezuela, not only countries in the global North. He asked how the Ad Hoc Committee 

within its mandate can further contribute to the fight against discrimination. 

88. Ms. Obadiaru stated that the current legal framework including the Convention 

should be better implemented and enhanced, favouring the adoption of additional measures 

combating racism, xenophobia and different manifestations of discrimination and 

intolerance. 

89. At the 6th meeting, on 19 October, the Ad Hoc Committee considered the topic of 

the provision of free legal aid to victims of racism, racial discrimination, xenophobia and 

related intolerance. Klara Kalibová, Director and Legal Adviser of In Iustitia, and 

Sharmaine Hall, Executive Director at Ontario’s Human Rights Legal Support Centre, 

presented on this topic.  
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90. Ms. Kalibová’s presentation focused on the general practice of criminal procedure in 

Czechia and Europe, the needs of victims, and how legislation and procedures can be 

influenced by international conventions and the international community. She explained 

that In Iustitia is the only NGO in the region focusing on hate crimes. As a ‘frontline’ 

NGO, its mission is to improve the status of victims by providing legal representation and 

counselling. This work should be seen in the framework of Article 6 of the Convention, 

which binds all States to provide effective protection and remedies for victims. The Durban 

Declaration and Programme of Action also states that all persons who have experienced 

racial discrimination should have access to effective remedies, which should be widely 

known, easily accessible, expeditious, and not unduly complicated.  

91. The expert explained that bias violence is not known in academia, the international 

community or at the national level. The huge underreporting of bias violence has meant a 

reliance on ad hoc studies and imprecise reporting mechanisms by States and NGOs for 

data. She discussed the non-violent form bias violence can take, for instance, cyber-attacks 

and hate speech. Ms. Kalibová mentioned the recent increase in speech crime, triggered by, 

among other things, domestic presidential campaigns in other countries. She spoke of the 

difficulties of fighting bias crime in environments where racism and xenophobia are part of 

political discourse, as seen in Czechia and the United States. She added that bias and hate 

crime affect not only individuals but entire communities and societies.  

92. Ms. Kalibová emphasised that legal frameworks dealing with this type of crime need 

to consider victims’ needs. Free legal aid for victims is often unavailable due to a lack of 

resources and strong social networks in marginalised groups. Systemic discrimination also 

makes it difficult to access police protection and service providers as victims often do not 

believe that these institutions will help them or result in satisfactory outcomes. Language 

barriers, cultural barriers and legal status barriers further prevent victims from seeking 

assistance.  

93. Ms. Kalibová talked about the impact of bias crime on individuals, explaining that 

bias crime creates identity damage. Additionally, the loss of dignity experienced during the 

crime can be reinforced by interactions with investigators, police, judges, and even social 

workers. Bias crime can cause severe health issues, both physically and psychologically, 

and even trauma. Furthermore, some victims lose their job due to the effects of a bias 

crime, and can also lose housing or encounter difficulties in finding a place to live which is 

the case for the Roma community in Czechia. Ms. Kalibová stated that ideally, physical and 

psychological harm, material loss, loss of dignity, privacy or family life, should be 

compensated by effective remedies. Effective remedies should recognise white bias and 

white privilege present in all institutions, which could discourage victims from seeking 

help. Care must be taken not to cause secondary victimisation.  

94. The panellist acknowledged that due to pressure from the European Union and the 

international community, Czechia has increased its attention to these issues. However, 

problems with awareness of available remedies continue. Ms. Kalibová underscored that 

available remedies for victims should be widely known. Czechia has a Victims Act that 

requires the first organization in contact with the victim to inform the victim of his or her 

rights and refer them to social and victim services. Since 2013, when this law came into 

force, no victims have been referred to In Iustitia by State institutions, which is an 

indication that the NGOs are not seen as a complementary body. As a result, service 

providers without a state partner have difficulty making themselves visible.  

95. Ms. Kalibová also discussed the procedural obstacles faced by victims when trying 

to claim remedies including the need for legal aid, expenses like expert reports, 

administrative fees and travel, as well as the length of legal proceedings, all of which can 

be prohibitive for victims.  

96. Ms. Kalibová explained that in a legal aid system, first, the victim should be 

provided basic advice and information on rights by a counsellor. Second legal assistance 

should be provided to explore possibilities to negotiate a claim against the perpetrator. 

Third, the claimant should have representation in court. She emphasized that the State has 

an obligation to support those who provide legal aid. In Czechia, to be eligible for free legal 

aid, victims need to pass several tests. There is a financial threshold that excludes those 
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who have the resources to pay for their own legal assistance. The merit of the case is also 

examined. Czech nationals and EU citizens are eligible, but illegal migrants cannot benefit. 

97. The EU Victims’ Directive states that States should provide victims with free legal 

aid, but it also defers to national law, which means that if a State does not have enough 

resources to provide it to everybody, it can decide to pick only a certain group of victims 

for free legal aid. She said that Czechia has implemented a national law which fulfils the 

standards of the EU directive, but it has not been fully implemented. The free legal aid 

procedure in Czechia is a difficult one. Victims who wish to report a crime to the police 

need to fill and sign a legal document that is descriptive and difficult to understand. Victims 

don’t get any information on their rights. Those who are eligible need to apply by providing 

the Court with many forms and documents, fulfil tests to meet the criteria for free legal aid, 

and wait for a long time. Additionally, while attorneys may have legal expertise, they lack 

specific training on victim needs, are not sensitive and do not offer translation services. 

Victim services which are better suited to these cases are not fully trusted by the State or by 

clients, as they may be seeking systemic change. As a result, they provide less services. Ms. 

Kalibová reinforced that legal aid should be provided by trained professionals and at 

reasonable prices for the State and for victims, and States should create a legal environment 

that respects bias crime victims and is accessible in terms of language and cultural barriers.  

98. The Chair-Rapporteur pointed to the significance of international pressure in 

improving national legislation as a relevant point to be considered by the Ad Hoc 

Committee. 

99. The representative of Pakistan, on behalf of OIC, agreed that hate crime attacks the 

dignity of a person which is against the Durban Declaration and Programme of Action, and 

expressed her deep appreciation for Ms. Kalibová’s in depth analysis. 

100. The representative of the Plurinational State of Bolivia asked Ms. Kalibová to 

comment on the fact that in many cases, it is the victim of the hate crime who has the 

burden of proof, leading to re-victimisation. 

101. The representative of Slovakia shared some of Slovakia’s national legislation and 

best practices in the area of free legal aid in the context of racial discrimination. He stated 

that the Slovak Anti-discrimination Act goes beyond the EU directives to provide 

protection for a much wider range of grounds, adding that the inclusion of “other opinion” 

and “other status” in the protected grounds makes it possible to flexibly respond to new 

facets of discrimination which could not be predicted by legislators. The Slovak National 

Centre for Human Rights is an equality body that assists victims of discrimination, 

monitors and reports discrimination and promotes equality. It is required to provide 

independent assistance to victims of discrimination. Subject to merit and financial criteria, 

victims may be entitled to free legal aid by the Centre for Legal Aid.   

102. The representative of Namibia expressed interest in the difficulties posed by the 

burden of proof placed on victims which limit access to remedies. The Legal Aid Act in 

Namibia provides for legal practitioners to assist and represent victims who would 

otherwise not have the means, although it depends on the financial resources of the State. 

The Namibian directory of legal aid sometimes makes use of private practitioners who 

practice under the law society and government lawyers. The delegate added that article 12 

of this Legal Aid Act provides that a court may issue a special aid certificate to any person 

in a civil proceeding when the State is of the opinion that it is in the interest of justice that 

the person should be represented by a practitioner and that person has insufficient means. 

The representative observed that legal practitioners are often not involved in the pre-trial 

stage and may not be aware of the burden of proof upon the victim. She requested Ms. 

Kalibová’s insight on best practices such as training or awareness-raising amongst legal 

fraternity in relation to victims of hate speech, racism and xenophobia. 

103. Ms. Kalibová explained that in Czechia, the burden of proof lies with the State in the 

criminal procedure. However, in practice, the State would rather sue a perpetrator for a 

general crime rather than for a bias crime because the procedure is easier and has a better 

chance of success. As a result, victims are forced to pursue their claim through the civil 

procedure where the court may bar them from contributing evidence of discrimination. She 

agreed that the burden of proof on victims is very heavy, even without the discrimination 
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component. As a result, she suggested that it was imperative that States properly investigate 

the motivations behind hate crimes. She responded that to her knowledge, the EU Victims’ 

Directive had yet to be implemented in Slovakia. In response to Namibia, Ms. Kalibová 

recommended the International Network on Hate Studies, a website with the contact 

information of practitioners and criminology trainers.  

104. The representative of South Africa stated that South Africa is strongly committed to 

the elimination of hate crime. The delegate referenced the South African constitution which 

expressly criminalizes hate speech as well as new legislation called the Prevention and 

Combatting of Hate Crimes and Hate Speech Bill. In discussing South Africa’s legal aid 

system, she mentioned that South Africa has pushed the legal aid mechanism as a means to 

advance access to justice at the level of the UN, with a view to having a universal standard 

for legal aid. Access to justice is provided through Legal Aid South Africa, an autonomous 

statutory body established by the Legal Aid Act. However, since South Africa is a 

developing country with a limited tax base, some areas in service delivery are prioritised. 

105. The representative of Zimbabwe requested further clarification on whether bias or 

hate crimes should be dealt with via criminal litigation or civil procedure. Ms. Kalibová 

explained that her clients can claim to get remedies in both criminal and civil procedure. 

However, judges have often argued that the criminal procedure is too lengthy and therefore 

refer victims to the civil procedure. Civil procedure in Czechia lacks certain protections that 

the complainant would have in the criminal procedure such as the opportunity not to be 

interviewed directly in front of the perpetrator.  

106. The Chair-Rapporteur noted the unforeseen overlapping of the 9th and 10th 

meetings of the Ad Hoc Committee with the recently announced special session of the 

Human Rights Council on the human rights situation in Syria, and Aleppo , and asked the 

Committee to consider solutions to this overlap. The representative of Slovakia, on behalf 

of the European Union, proposed that the discussion scheduled for the 9th and 10th 

meetings be merged with discussion on item 7, and that the programme of work be shifted 

to Monday and thereafter. The representatives of Namibia, the United States of America, 

and South Africa supported this proposal. 

107. At the 6th meeting, Sharmaine Hall, Executive Director of the Human Rights Legal 

Support Centre in Ontario, Canada, discussed human rights legislation in Canada, and 

specifically, the way in which these claims are handled in Ontario. She explained that in 

Canada, human rights claims by individuals fall under provincial legislation. If the matter is 

not resolved, it can be referred to a human rights tribunal. In Ontario individuals can file a 

claim directly with the Tribunal. The Ontario Human Rights Commission is mandated to 

provide public education and increase public understanding of the Ontario Human Rights 

Code. The Commission can intervene on individual applications to the Tribunal. The 

Commission can also initiate its own applications to the tribunal and conduct public 

inquiries.  

108. Ms. Hall explained that the Human Rights Legal Support Centre (HRLSC) provides 

legal assistance, including representation at mediations and hearings, to people who have 

been discriminated against and need legal advice. The HRLSC does no income testing and 

provides free legal assistance that covers the cost of expert witnesses, medical reports etc., 

to people across Ontario. Ms. Hall stated that individuals can contact the HRLSC for advice 

at any stage of the application process. 60% of all applications to the Tribunal are assisted 

by the HRLSC and 70% of these claims are settled before the hearing stage. She spoke of 

the racial diversity of the HRLSC staff which is composed of lawyers, paralegals, human 

rights advisors and representatives, legal case coordinators as well as administrative and 

management staff.   

109. Ms. Hall discussed Ontario’s Human Rights Code, which applies to five social 

areas, namely employment, housing, services, goods and facilities, contracts, and 

membership of associations. The prohibited grounds of discrimination are race, colour, 

ancestry, place of origin, citizenship, ethnic origin, creed (religion), receipt of social 

assistance, gender identity and expression, sexual orientation, marital status, family status, 

record of offenses, age, disability, sex (includes being pregnant and sexual harassment). 
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110. The Human Rights Tribunal of Ontario hears cases and issues decisions. It can 

accept applications from self-represented individuals. Ms. Hall explained that the HRLSC 

is working with the Tribunal to simplify the application form which is lengthy and can be 

daunting. Once an application is filed with the Tribunal, it must result in an oral hearing or 

a decision. Lawyers are not needed, allowing greater access to justice for victims. She 

explained that the Tribunal process starts when an application or discrimination claim is 

filed, after which the Tribunal sends it to the person named as responsible, who has 30 days 

to respond. A mediation session is then scheduled to resolve the claim. If not resolved, 

there is a hearing. Following the hearing, there is either a settlement agreement or a 

decision by the Tribunal. She Hall noted that the Tribunal can issue remedies in the form of 

financial compensation, including for injury to dignity and self-respect, and loss of income. 

It can also decide to order non-financial remedies such as instituting human rights policies 

and procedures, changing hiring practices, displaying human rights information in the 

workplace, and delivering human rights training to staff.  

111. Ms. Hall discussed the HRLSC’s innovative programmes to increase access to 

remedies for indigenous communities. For instance, applicants of indigenous origin can 

choose to receive assistance specifically by indigenous staff members. As a result of such 

initiatives, services to indigenous clients rose tenfold within one year after the start of this 

programme. 

112. The expert provided an overview of the type of cases with which the HRLSC has 

assisted including in the areas of racial profiling (by police and by a pharmacy chain), 

housing, services and education. She discussed successful cases that involved racialized 

complainants such as migrant workers and Muslims. Since its inception in 2008, the 

HRLSC has secured almost $3 million in financial compensation for victims of 

discrimination in Ontario.  

113. Ms. Hall noted that the HRLSC continues to remind the government and 

communities of human rights standards and of the Human Rights Code. While progress has 

been made, there was a need for vigilance and to continue ensuring effective and adequate 

remedies from Tribunals. She also noted that the province of Ontario has a privileged 

position within Canada in terms of human rights legislation. 

114. The Chair-Rapporteur noted that direct access to tribunals is quite novel and that 

self-representation, no income testing, and outreach to indigenous communities ostensibly 

improved access to justice in Ontario.  

115. The representative of Cuba asked Ms. Hall whether the Convention is sufficient to 

address issues such as racial profiling by police or whether complementary standards are 

needed in the context of racial profiling by police.  

116. The representative of Zimbabwe noted that in many successful cases in Ontario, 

monetary compensation was ordered as well as compulsory human rights training for 

alleged perpetrators. He asked whether in the cases where the victims were rewarded 

monetary compensation, anything else had been done to restore their dignity. 

117. The Chair-Rapporteur commented that in some cases, such as the case of a woman 

who had been the victim of discrimination at a pharmacy chain store, victims still need to 

go back to the place where the discriminatory event took place and may encounter 

secondary victimization. 

118. The expert stated that it is difficult to address the issue of restoring dignity. 

Individuals who are able to get through the full process of the Tribunal often find 

vindication through that process, adding that the ability of victims to take their cases 

forward on their own terms can have a restorative effect. In response to the question posed 

by Cuba, Ms. Hall stated that it is difficult to say whether additional standards would be 

successful, but that more standards could only help. With regard to racial profiling, she said 

underlying biases are at play and, particularly with respect to police, it is persons in 

positions of authority that are abusing that authority. In Ontario and across Canada, she 

observed that police forces have different standards. Therefore, a more consistent and 

unified means of addressing the issue would be welcome. 
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119. At the 7th meeting on 20 October, the Chair-Rapporteur announced that he had 

agreed to the proposal from the Committee members to move the agenda items scheduled 

for the cancelled meetings on 21 October to 24 October, and to adjust the remaining agenda 

items of the session accordingly in order to accommodate delegates that were required to 

attend the 25th special session of the Human Rights Council on the human rights situation 

in Syria. With no objections from the Committee, the Chair-Rapporteur proceeded to adopt 

the change in the programme of work. 

120. At this meeting, the Committee heard a presentation from Mr. Jamil Dakwar, 

Director of the Human Rights Program at the American Civil Liberties Union, on the 

agenda topic of “Effective and adequate remedies and the right to seek from competent 

national tribunals and other national institutions just and adequate reparation and 

satisfaction of victims, consistent with article 6 of the Convention and paragraph 165 of the 

Durban Declaration and Programme of Action”.  

121. In his presentation, Jamil Dakwar, Director of the Human Rights Program at the 

American Civil Liberties Union, discussed the United States’ legal system, in particular, the 

federal system in providing and protecting the right to effective legal remedy for victims of 

racial discrimination. Mr. Dakwar identified access to justice as integral to the right to 

effective legal remedy. He stated that under international law, access to justice must be fair, 

effective, and prompt. Mr. Dakwar added that States also have a duty to provide judicial, 

civil, and administrative remedies.  

122. The expert provided an overview of the legal system in the United States as it relates 

to racial discrimination. He explained that the United States Constitution and federal laws 

prohibit discrimination based on race, colour, or national origin in a broad array of areas, 

including education, employment, public accommodation, transportation, voting, housing 

and mortgage and credit access, as well as in the military. Many federal government 

agencies include civil rights mandates as part of their missions, and the Equal Employment 

Opportunity Commission (EEOC), was specifically established to address issues of 

discrimination throughout the national workforce. The most comprehensive federal law is 

the Civil Rights Act of 1964. Title VII of that Act prohibits employment discrimination on 

the basis of race, colour, religion, sex, or national origin. Title VIII of the Civil Rights Act 

of 1968 (the Fair Housing Act) prohibits discrimination in housing and housing-related 

transactions on the basis of race, colour, national origin, religion, sex, disability, and 

familial status. Nearly all the states have human rights offices and/or commissions, which 

work to ensure that human rights and civil rights are respected within their jurisdictions. 

However, these local and state commissions are often under-funded. Many issues related to 

racial discrimination happen at the local level.  

123. Mr. Dakwar stated that despite some progress made over the last several decades, 

people of African descent continue to face intentional, structural, and de facto forms of 

discrimination which manifest in unequal access to quality education, housing, health 

services, employment, electoral disenfranchisement and discrimination in the criminal 

justice system, among many other issues.  

124. Mr. Dakwar stated that while courts are the main vehicle to provide redress and 

remedies to victims, especially with respect to people of African descent, U.S. Supreme 

Court decisions have brought about significant changes in procedural requirements that 

have erected barriers to access to courts and deny justice to plaintiffs. In Alexander v. 

Sandoval, the Supreme Court requires plaintiffs to meet the far more onerous standard of 

proving discriminatory intent. Given the fact that present-day discrimination is subtle, the 

law imposes an onerous burden on racial minorities who seek to assert their rights. Mr. 

Dakwar notes that this burden of proof exceeds the requirements of the Convention and of 

international law. Two other cases, Twombly and Iqbal, have substantially raised the 

pleading requirements so that plaintiffs are, in effect, required to prove their case at the time 

the case is filed or face dismissal before any adjudication on the merits of the case.  

125. The expert talked about the pervasive practice of racial profiling in the United States 

and explained that there is no comprehensive federal law that prohibits racial profiling; this 

is not sufficiently addressed through state level legislation either. Mr. Dakwar discussed the 

significantly high burden of proof faced by victims when bringing criminal charges against 
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law enforcement. As a result, few prosecutions for racially discriminatory law enforcement 

conduct are successful.  

126. Mr. Dakwar stated that due to reservations entered by the United States, ratified 

human rights treaties have had little or no impact on its domestic policies. In his view, these 

reservations, together with the inadequate domestic implementation of human rights 

treaties, significantly undermines these treaties and renders the significant protection 

contained therein meaningless.  

127. The Chair-Rapporteur thanked Mr. Dakwar for his comprehensive presentation on 

the experience of access to remedies in the United States. He highlighted the fact that 

although federal law provides a level playing field, states are free to offer more protection. 

He noted that the onerous burden of proof presented by the need to prove discriminatory 

intent of perpetrators can be found in a number of jurisdictions and is not an easy issue to 

overcome. The Chair-Rapporteur further noted the phenomenon of racial profiling and the 

erosion of access to remedies in recent years. He reflected on the way reservations to 

human rights treaties in the United States limit the applicability of international law. The 

Chair-Rapporteur requested Mr. Dakwar to elaborate on whether, in the context of the 

situation in the United States, he considered that complementary standards were needed.  

128. The representative of Pakistan noted that despite countries’ legal frameworks to 

prevent discrimination, hate crimes are still on the rise which indicates that something is 

lacking. She asked whether a legally binding instrument would be useful, especially with 

regard to racial profiling which is not covered by Convention.  

129. The representative of Indonesia asked Mr. Dakwar whether Congress or the 

executive branch of government is hesitant on certain cases related to the Convention like 

racial profiling. He asked, considering the judiciary should be impartial but still needs to 

follow decisions by the government, where could victims go for access to justice?  

130. The representative of South Africa stated that racial profiling is an issue around the 

world and it shows the need to work on procedural gaps in the Convention, and 

demonstrates that national mechanisms have gaps. She said that once national remedies are 

exhausted, one needs to look further in order to give redress to victims. The delegate 

described South Africa’s hate crime legislation that it is developing, and the role of the 

South African Human Rights Commission in protecting human rights, investigating 

violations and securing appropriate redress.  

131. In response to the question posed by Pakistan, Mr. Dakwar appreciated the 

frustration at seeing the well-documented reports on the rise of hate crimes, xenophobia and 

intolerance in different parts of the world, including in the United States. He stated that 

national legislation has a central role in providing a comprehensive framework to tackle 

hate crime. Determination and political will are critical. He stated that international 

frameworks often do not offer specific guidelines; notably, the Convention does not 

explicitly name racial profiling as an unlawful practice. However, CERD has repeatedly, at 

every review, scrutinized the United States on this topic, and has indicated action that the 

United States needs to take in the area of legislation. 

132.  Mr. Dakwar agreed that national legislation is not always the only solution as it is 

often lacking guidance, structure, resources, and political will to enforce the legislation. 

Anti-racial profiling legislation has not been passed by Congress, but the administration has 

been active in enforcing other existing laws in civil rights protection to address the issue of 

racial profiling. The Justice Department’s new guidance on the use of race by law 

enforcement has added insight into how federal agencies should handle racial profiling. 

However, it also includes inappropriate loopholes, particularly in the area of national 

security and border enforcement.  

133. Mr. Dakwar noted that there is always going to be a gap between the international 

framework and the national implementation, and that it is debatable to what extent a new 

instrument would be appropriate as the rise in hate crimes could be because of the gap in 

Convention, or because States are not actively implementing at the national level. He said 

that the United States government could do much more to enforce the Convention. 

However, he worried that the risk of opening up negotiation of the Convention was to lower 
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the standards that were adopted decades ago. He said that taking a look at how the 

concluding recommendations and general comments of CERD can be taken more seriously 

would be beneficial.  

134. With regard to the question by Indonesia, Mr. Dakwar explained that there are 

federal offices that hear cases in each government department. Most federal departments 

have a civil rights office, although they are very limited in what they can do. The expert 

noted that victims can also access courts under constitutional law, but the challenge here is 

accessing evidence to prove cases which is often with the perpetrator. He added that this is 

not consistent with Convention requirements.  

135. The representative of Namibia discussed the ways in which Namibia has attempted 

to correct some of the wrongs of its colonial past. She explained that the parliament is 

empowered by the Constitution to promulgate affirmative action legislation aimed at 

achieving a balanced structure of the public service including the police, the defence force 

and the prison services. This gave rise to the Affirmative Action Act of 1998 which 

provides for affirmative action measures to achieve equal opportunity in employment for 

racially disadvantaged persons. The representative added that racial profiling is a serious 

issue which has devastating consequences for the protection and promotion of human rights 

of people. Namibia expressed particular concern about the use of force against minority 

populations and in particular, against persons of African descent by law enforcement 

officials. She requested further insight into what can be done by the Ad Hoc Committee to 

combat these phenomena, and how to deal with State reservations. The delegate asked what 

the expert would like to see reflected in any complementary standards to the Convention. 

She further asked if Mr. Dakwar agreed with the recommendation of the Special 

Rapporteur Mutuma Ruteere that the recruitment of persons of minority backgrounds in law 

enforcement agencies can contribute to solving these problems.  

136. The representative of Slovakia noted that there was room to deal with issues at the 

national level and existing instruments in national legislative frameworks, which are key in 

the implementation of the Convention. 

137. The representative of Egypt stated that the new Egyptian constitution, adopted in 

2014, prohibits discrimination. Discrimination and incitement of hatred in Egypt is a crime 

punishable by law. Since 2011, the delegate stated that a number of laws and decrees have 

been issued to fulfil the country’s international obligations under human rights instruments. 

The Egyptian government has also launched a number of programmes to ensure the 

enjoyment of political, economic, and social rights without discrimination in cooperation 

with national human rights institutions and civil society organisations. In addition, Equal 

Opportunity Units have been established within ministries to counter discrimination. At the 

international level, Egypt expressed concerned about the rise of racist and discriminatory 

trends based on extremist ideologies that promulgate religious intolerance, racial profiling, 

and incitement to racial and religious hatred. The delegate noted the ongoing refugee crisis 

and the aggravated forms of discrimination faced by refugees when they arrive in new 

countries. She asked Mr. Dakwar for insight on how complementary measures introduced 

to the Convention would combat this phenomenon. 

138. The representative of Pakistan, on behalf of the OIC, stated that the issue of political 

will had been raised about repeatedly and requested further information on how this issue 

could be addressed. She also noted that in some countries, xenophobia is part of political 

discourse. She asked for input on how civil society can step in, as well as the international 

society as a whole. 

139. Mr. Dakwar responded to Namibia’s question by noting that it is imperative to 

address history and past wrongs, and how civil society continues to address this. He stated 

that the historic context should always be kept in mind in order to improve the future. He 

remarked that although the United States passed civil rights legislation in the 50s, 60s and 

70s, this has not been enough address the deep history of discrimination in the country, and 

substantive equality is lacking.  

140. Mr. Dakwar observed that there has been a militarization of policing that has been a 

serious concern to the ACLU because it has made law enforcement not an institution that 

communities could trust and seek protection from, but rather a force that is using 
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militarized weapons to enforce safety. In the area of law enforcement, Mr. Dakwar 

acknowledged the lack of diversity; the vast majority of police are white, even in 

predominantly black communities. The administration is encouraging diversity in law 

enforcement and this is critically important, but this is not enough and can also be used to 

hide discrimination. He stated that there should be specific laws regarding diversity in 

policing, but he pointed out that social ills should be addressed in other areas as well. He 

added that the International Association of Police Chiefs recently made a rare statement in 

which it acknowledged and apologized for the history of police engagement with African 

American and black communities in the United States. 

141. To address unintentional discrimination, Mr. Dakwar argued that data collection is 

needed to prove disparity and to show which biases have what kind of impact. In the area of 

death penalty, for instance, that there is racial disparity: white persons are less likely to 

receive the death penalty. In response to Egypt’s statement, Mr. Dakwar noted that 

complementary standards relating to migrants is a neglected area, although CERD has done 

important work in this matter. Even though Convention doesn’t elaborate explicitly on 

discrimination against migrants, CERD published a general comment regarding 

discrimination against non-citizens. He stated that in the United States, deportation of 

immigrants happens without taking into account international law.  

142. Mr. Dakwar stated, in response to the question by Pakistan, that a lack of political 

will on acting on recommendations of regional and global human rights bodies is an 

important issue. In some countries, there is a national action plan. CERD said it would be 

an important step for the United States to adopt a national programme of action. ACLU has 

been advocating for a national action plan to implement the Convention, but there has been 

no answer from the government. With regard to complementary standards, Mr. Dakwar 

proposed that the existing measures should be first exhausted. He added that political will is 

needed to implement the Convention. Countries have ratified many treaties but 

implementation is lacking. He also noted the risk of watering down some of the existing 

mechanisms if Convention were to be renegotiated. The expert pointed out that the United 

States does not have a National Human Rights Institution. He would like to see an 

independent, fully funded Commission that would help in international, federal, state and 

local implementation of the Convention. 

143. In response to a question by the representative of Pakistan about the upcoming 

United States elections, Mr. Dakwar responded that the ACLU does not take sides, and he 

commented on the lack of equal access to voting by minorities in the United States. Mr. 

Dakwar noted that millions of people continue to be disenfranchised. There are 5 million 

individuals, disproportionally in the African American and Latino communities, who are 

not allowed to vote due to former convictions, even though they have completed their 

sentence.  

144. The representative of Egypt emphasised that there are new forms of migratory flows 

from the Middle East and other regions due to violent conflict and climate change. Many of 

them reside in a grey area, as they are irregular migrants waiting for refugee status. The 

representative requested further information on discrimination against refugees in the 

United States and other regions. Mr. Dakwar responded that the main issue in terms of 

migrants in the United States concerns the U.S.-Mexico border. He stated that protection 

should be given to all people regardless of their status. The expert also noted the role of 

media in negative depictions of migrants and refugees. He also mentioned that the OHCHR 

published important new guidelines on the protection of migrants at international borders 

and how to treat individuals in this situation. Mr. Dakwar reiterated the need to address 

climate change as a reason for migration.  

145. At the 8th session on 20 October, the Committee heard presentations on national, 

regional and international perspectives on effective and adequate remedies and the right to 

seek from competent national tribunals and other national institutions just and adequate 

reparation and satisfaction for victims, consistent with article 6 of the Convention and 

paragraph 165 of the Durban Declaration and Programme of Action, from Mr. Jerald 

Joseph, Commissioner National Human Rights Commission of Malaysia and Ms. Lilla 

Farkas, Senior Legal Policy Analyst, Migration Policy Group, in Brussels. 
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146. Mr. Jerald Joseph of the National Human Rights Commission of Malaysia identified 

a number of challenges facing the ASEAN region including the racialization of criminality, 

racism in the business environment, persecution of ethnic and religious minorities, 

xenophobia, and the use and exploitation of racist sentiments by groups, agencies and 

individuals, particularly in voting processes and through the internet. Nevertheless, Mr. 

Joseph noted that some Governments have taken remedial steps to counter racial 

discrimination. He gave some illustrative examples from the region including the 

establishment by some governments of a commission on minorities, the promotion of 

interfaith and inter-religious dialogue, the reform of unfair laws that institutionalize 

discrimination, and the launch of national peace and reconciliation processes. Mr. Joseph 

also highlighted the actions taken by Pusat KOMAS, the NHRI of Malaysia, in urging 

ratification of the Convention. 

147. Mr. Joseph noted that to provide for effective remedies, political will for the 

development of a full human rights framework had to be strengthened and denial politics 

had to come to an end. He stated that policies of division had to be abolished and that 

ethnic and religious-based parties should be more inclusive. Furthermore, he said that the 

exploitation of fears of communities and the promotion of “siege mentality” had to be 

exposed and curtailed. Mr. Joseph closed his presentation by underscoring the importance 

of education and awareness-raising programmes on racial discrimination. He noted that 

despite some progress made to introduce human rights education in schools, this initiatives 

has only reached 222 schools out of 10,000 over the last five years.  

148. The representative of Pakistan, on behalf of OIC, noted the “domino effect” in the 

world particularly as it relates to discrimination against Muslims and the conflicts around 

the world. The delegate expressed concern about the lack of disaggregated data collection 

in some countries. She noted the importance of international standards in combating racism 

and racial discrimination. The representative expressed concern about the growing 

acceptability in political spheres of the use of ethnicity and religion in voting processes. 

149. Mr. Joseph stated that ratification of the Convention by Malaysia was a challenge as 

the country wanted to ensure of its compliance first. On the question of data collection, Mr. 

Joseph agreed that this was a challenge in many States. In response to the question posed 

by Pakistan, Mr. Joseph said that people should respond to these “domino effects” with 

greater solidarity with victims.  

150. The representative of Mexico noted the importance of human rights education as a 

means to change societies and to tackle racism and xenophobia, especially in countries that 

are not yet State parties to the Convention. 

151. Ms. Lilla Farkas, Senior Legal Policy Analyst of the Migration Policy Group in 

Brussels, discussed the remedies available under European Union law for discrimination 

based on racial or ethnic origin. She stated that the European Union has an enormous 

pulling effect on European States; however, only with practical will would there be a 

practical way of ensuring equality. She highlighted a discrepancy in that while all European 

Member States had ratified the Convention, the European Union itself had not.  

152. In her view, the jurisprudence on anti-discrimination from the European Court of 

Justice is far more sophisticated and has more binding power on States than the European 

Court of Human Rights. Particularly, Ms. Farkas explained that there is a problem with 

courts finding racial discrimination in the European Court of Human Rights. She 

underscored that individual litigation is not efficient. The European Court of Human Rights 

has only found discrimination in 20% of the more than 70 Roma rights cases it has 

delivered judgments on even though there was clearly racial discrimination at play. 

153. Ms. Farkas observed a lack of horizontal coordination among monitoring bodies in 

the EU system. In her experience as General Rapporteur for the dialogue on Roma within 

the Council of Europe, she found that often there is preaching towards Roma organizations 

without learning. She stated that better streamlining and coordination of monitoring bodies 

would be highly beneficial for victims. 

154. Ms. Farkas discussed the various laws protecting against racial discrimination in the 

EU system. The EU Racial Equality Directive took Convention as its model because there 
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was no European general model at the time. The Racial Equality Directive provides for the 

role of NGOS to make interventions and submit amicus curiae on behalf of plaintiffs, the 

reversal of the burden of proof, and the establishment of equality bodies. There is also 

Article 47 of the EU Charter of Fundamental Rights which represents quite a low standard 

in terms of remedies and sanctions provided by EU law. Article 47 prescribes the “right to 

an effective remedy before a tribunal” and that “everyone is entitled to a fair and public 

hearing within a reasonable time by an independent and impartial tribunal” and there is the 

possibility – not an obligation on Member States – for victims to be advised, defended and 

represented. The Charter also mentions legal aid which Ms. Farkas is so expensive in 

reality that it will likely never be available universally. She also spoke of the cutting of 

legal aid budgets across Europe at the moment which has meant that legal aid is available in 

far less cases. 

155. Article 13 of the EU Racial Equality Directive is relevant to the work of the Ad Hoc 

Committee because it stipulates the establishment of national mechanisms to promote equal 

treatment without discrimination on the grounds of racial or ethnic origin. Ms. Farkas 

underlined the important role played by equality bodies in securing justice in racial or 

ethnic origin discrimination cases. She stated that the most important judgments rendered 

by the Court of Justice of the EU in racial and ethnic origin discrimination have been due to 

the intervention and active participation of equality bodies. In particular, she noted that 

intervention and representation of victims by equality bodies and NGOs has been the key to 

bringing cases of Islamophobia before the courts. Without these bodies, Ms. Farkas 

questioned whether these cases would be litigated at all. However, Ms. Farkas noted that 

States can and do interfere with the function of equality bodies and impede their 

effectiveness by cutting their budgets.  

156. Ms. Farkas discussed a number of procedural and substantive issues that arise when 

victims try to access remedies in the EU system. Actio popularis standing for NGOs and 

equality bodies is very important but all too often, resistance is faced from Member States 

and from courts to allow this standing. Currently, EU legislation does not allow actio 

popularis standing to be provided. Ms. Farkas also spoke of the time limitations on 

introducing claims and legal fees, both of which can act as prohibitive barriers for victims. 

Additionally, access to specialized tribunals is sometimes prevented by new legislation. 

States sometimes limit access to justice by racialized or minority groups. Ms. Farkas gave 

the example of Irish Travellers who were not allowed to take discrimination cases to 

specialized tribunals and had to pursue their claims in general civil courts instead. This can 

have a chilling effect on victims bringing complaints.  

157. In the area of sanctions, Ms. Farkas identified substantive issues. She noted that 

while it is easy to get injunctions from courts, they are not as keen to implement actual 

change or ask governments to implement change. While a plaintiff may get some money, 

nothing substantially changes in the end. Furthermore, Ms. Farkas stated that courts are not 

amenable to imposing a high quantum of damages; the United Kingdom, in particular, had 

a tendency to impose caps on damages.  

158. The representative of Pakistan, on behalf of OIC, asked the expert whether the legal 

system in the EU considers psychological or other remedies in restoring the victim’s 

dignity in addition to monetary compensation.  

159. The representative of South Africa asked whether the 20 per cent discrimination 

found in Roma rights cases were due to a weak understanding of racial discrimination 

among individuals and institutions, leading to indirect institutional discrimination.  

160. The representative of Mexico noted that while the European legal framework was 

not effective as victims would expect it to be. She asked the panellist how complementary 

standards could benefit victims’ access to reparations. 

161. Ms. Farkas noted that dignity of the victims is extremely important and that every 

successful case has a symbolic added value. She pointed out that important steps have been 

taken in Europe in awareness-raising about victimization outside of the courts. She 

emphasized that courts are not the solution for everything in society. Ms. Farkas stated that 

the focus on the integration of migrants and Roma means that European policies do not take 

into account the full scope of the term “racial minorities”. In response to South Africa’s 
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question, Ms. Farkas clarified that these statistics are in regard to the 47 Member States of 

the Council of Europe; she stated that there were certainly differences in the Council of 

Europe and European Union system regarding non-discrimination principles and 

procedures. Lastly, Ms. Farkas called on Convention States parties to establish an equality 

bodies network in order to achieve better and coordinated outreach to victims.  

 E. Racism and sport  

162. The 12th meeting on 25 October commenced with brief a discussion of the draft 

document of the informal meetings held during the 11th meeting. The delegates undertook 

to take the document back to their capitals for reactions. The Chairperson-Rapporteur 

encouraged concrete recommendations upon which further discussions could be based.   

163. At this meeting, the Ad hoc Committee also considered the topic of “Sport and 

Racism”. The Committee heard a presentation by the Anti-Racial Discrimination Section of 

the Office of the High Commissioner for Human Rights which noted that sport had the 

potential to influence policy-making and to carry a powerful human rights message directly 

to people. Sport’s unique ability to transcend the confines of “diplomatic Geneva” and 

reach millions of fans was underlined. Given that around 70 per cent of the world’s 

population watches sport and a great many people practice sport, there is a huge potential 

for outreach activities.  

164. It was noted that sport and racism had slowly been gaining attention at the Office of 

the High Commissioner for Human Rights, and that racism and sport were themes and 

topics of recent sessions of the IGWG, the Ad Hoc Committee and the Human Rights 

Council. It was pointed that while focus and activities on sport and racism was gaining 

increasing attention, there were limited human and financial resources available to provide 

this support at the Office.  

165. It was pointed out that while the majority of sports federations had rules against 

discrimination, including anti-racial discrimination, there was a general lack of guiding 

principles in place. The importance of pursuing a multi-stakeholder approach, adopting and 

enforcing national action plans and strategies against discrimination in sport; encouraging 

diversity in sports; considering issues of multiple discrimination; targeting sanctions against 

individual perpetrators; and long-term prevention strategies focusing on dialogue and 

empowerment were highlighted. The Chairperson-Rapporteur emphasized that it is 

importance of considering issues of sport and racism holistically and beyond major football 

and sporting mega events. He underlined that sport is an important vehicle which has the 

potential to lift people from poverty and it presented a good vehicle for conveying anti-

racism messaging.  

166. The delegate of South Africa noted that it is important to take into consideration also 

other sports, apart from football, as there are some countries where football is not the most 

integrated or practiced sport, and that sports such as cricket, swimming, gold etc. were less 

united and still largely unintegrated. She inquired about whether OHCHR had engaged with 

other sporting associations, and whether issues concerning sport and racism outside Europe, 

was a focus of the Office.  

167. The Chairperson-Rapporteur recalled that sport and racism had been discussed at 

several prior sessions of the Ad Hoc Committee, most recently at the seventh session. He 

noted that sport can be a vehicle for peace and human development; and there remain cases 

of virulent displays of racism in sport. He recalled that paragraphs 86 and 218 of the 

Durban Declaration and Programme of Action refer to racism sport, and that racism and 

sport appeared to be an area of possible convergence in the Committee.  

168. The representative of South Africa on behalf of the African Group asked the speaker 

if there is a need for complementary standards on sport and racism, in light of the need for 

comprehensive follow up to the Durban Declaration and Programme of Action and its 

paragraph 218 which “urges States, in cooperation with intergovernmental organizations, 

the International Olympic Committee and international and regional sports federations, to 

intensify the fight against racism in sport by, among other things, educating the youth of the 
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world through sport practised without discrimination of any kind and in the Olympic spirit, 

which requires human understanding, tolerance, fair play and solidarity.” 

169. The representative of the Anti-Racial Discrimination Section replied that there is a 

there is a gap, in that federations might be convinced but were uncertain about how to 

properly implement their policies in line with international standards, or national strategies 

and action plans. He added that the Office’s approach on sport and racism should be 

beyond mega-sporting events, as sports provide a chance to effect cultural change. The 

intention was to apply a global approach to the issue, involving various sports federations 

and other stakeholders.  

170. The representative of the United States of America noted that sports have a unique 

capacity to inspire humanity and to positively impact the lives of people who participate in 

them, whether as athletes or spectators. Sports competitions have often served as venues to 

symbolically bridge barriers and reduce hostility between and among diverse groups of 

people in the global community. She highlighted the recent Rio Olympics and Paralympics, 

where a diverse and talented group of athletes represented the United States of America.  

171. She informed that the U.S. Department of State manages extensive sport diplomacy 

programs that engage and develop talented future leaders and convey messages of inclusion 

and acceptance. Using sports as a vehicle for greater opportunity and inclusion, the Bureau 

of Educational and Cultural Affairs at the State Department conducts exchange programs 

for more than 55,000 participants each year, reaching out to youth, educators, athletes, 

artists, as well as young professionals in government, business, and non-profit sectors.  

172. In addition, the Sports Visitors program brings youth athletes and youth influencers 

to the United States for a short-term sports cultural exchange, including sessions on gender 

equity in sport, acceptance and tolerance, sport and disability, and conflict resolution. It 

provides Americans with an opportunity to interact first-hand with people from every 

region of the world, which can help prevent and reduce xenophobia and increase inter-

cultural understanding.  

173. The representative stated that the United States supported the efforts of the Ad Hoc 

Committee to bring attention to this important issue and to promote the effective 

implementation of the CERD, including through sports diplomacy and sports programming. 

174. The Chairperson-Rapporteur noted that over several prior sessions, the Committee’s 

discussions and the contributions made by the various experts on racism in sport, seemed to 

indicate some convergence with regard to potential normative and procedural gaps in this 

area that need to be addressed. He noted a few areas of consensus such as: implementation 

and enforcement of anti-racism legislation and codes at the national level where they do not 

exist and improvement where they do exist; encouraging strong anti-racism commitments 

from ports governing/regulatory bodies and associations; improving the focus on education 

in addressing racism in sport; sanctioning of racism should be clear and directed at 

individuals; improved institutional cooperation and partnerships within the United Nations 

system would also be useful; and the adoption of legislation by sports governing bodies to 

promote more racially diverse and representative sports and media institutions could also be 

considered. He recalled that the Convention did not make explicit reference to sport. 

175. The representative of the European Union agreed that there may well be a gap and 

indicated that a multi-stakeholder approach could be valuable, noting the importance of 

involving sport associations. 

176. The delegate of the Republic of South Africa, on behalf of the African Group, stated 

that while it had no direction from the Group to consider the question of gaps with regard to 

racism and sport, a good starting point could be for the Committee to look at conscious and 

recommendations on the topic discussed during the 6th session of the Ad Hoc Committee, 

as well as the expert presentations and discussions from previous sessions.  

177. The Committee continued its 12th meeting by holding informal consultations on the 

topic of racism and sport. 
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  Programme of Work (8th Ad Hoc Committee on the Elaboration of Complementary Standards) (as adopted on 17.10.2016; revised 24.10.16) 

1st week 

 Monday 17.10 Tuesday 18.10 Wednesday 19.10 Thursday 20.10 Friday 21.10 

1
0

:0
0

 –
 1

3
:0

0
 

Item 1 

Opening of the Session 

 

Item 2 

Election of the Chair 

 

Item 3 

Adoption of the Agenda 

and Programme of Work 

 

-- 

General statements 

 

 

Item 5  

Update discussion on  

Xenophobia 

 

[Conclusions and 

recommendations] 

Item 7 

Effective and adequate remedies and 

the right to seek from competent 

national tribunals and other national 

institutions just and adequate 

reparation and satisfaction for 

victims, consistent with article 6 of 

the Convention and paragraph 165 of 

the Durban Declaration and 

Programme of Action   

[Isabel Obadiaru, Specialist in 

Human Rights, Education and Inter-

Cultural Mediation, Switzerland] 

Item 7 continued 

Effective and adequate remedies and 

the right to seek from competent 

national tribunals and other national 

institutions just and adequate 

reparation and satisfaction for 

victims, consistent with article 6 of 

the Convention and paragraph 165 of 

the Durban Declaration and 

Programme of Action 

[Jamil Dakwar, Director, Human 

Rights Program, 

American Civil Liberties Union] 

 

 

 

Cancelled meeting 

HRC Special 

Session 

 

1
5

:0
0

 –
 1

8
:0

0
 

Item 4  

CERD update, either in the form of 

an addendum or a new report, its 

2007 report on complementary 

international standards 

(A/HRC/4/WG.3/7) 

[Conclusions and 

recommendations]  

[Anastasia Crickley, Chairperson, 

Committee on the Elimination of 

Racial Discrimination] 

 

Item 6 

Update discussion on 

 

Procedural gaps to the 

International 

Convention on the 

Elimination of All 

Forms of Racial 

Discrimination 

 

[Conclusions and 

recommendations] 

Item 7 continued 

Provision of free legal aid to victims 

of racism, racial discrimination, 

xenophobia and related intolerance 

[Sharmaine Hall, Executive 

Director, Human Rights Legal 

Support Centre, Ontario, Canada; 

Klara Kalibová, Director and Legal 

Adviser, In Iustitia NGO, Czech 

Republic]  

 

Item 7 continued 

Presentations on national, regional 

and international perspectives on the 

topic  

 

[Jerald Joseph, Commissioner 

National Human Rights Commission 

of Malaysia; Lilla Farkas, Senior 

Legal Policy Analyst, Migration 

Policy Group, Brussels] 

 

Cancelled meeting 

HRC Special 

Session 
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Item 8  

 

 

  General discussion and exchange of 

views on items 4 and 6  

 

Item 9   

 

 

General discussion and 

exchange of views on item 5 

 

 

 

 

Item 11  

 

 

    Sport and racism 

  

General discussion and 

exchange of views on item 10 

 

-- 

Item 12  

Questionnaire 

[Update discussion, conclusions 

and recommendations] 

 

Item 14  

 

 

Discussion on the introduction of 

new/list topics…consideration of 

new/list topics 

-- 

General discussion and exchange of 

views 

 

-- 

Conclusions and Recommendations 

 

 

 

 

 

Conclusions and 

Recommendations 

 

-- 

 

 

General discussion 

and exchange of 

views 

 

 

 

1
5

:0
0

 –
 1

8
:0

0
 

Item 8 continued 

 

General discussion and exchange of 

views on items 4 and 6 

Item 10 

 

Sport and racism 

 

 

[Update discussion, 

conclusions and 

recommendations] 

 

 

Item 13 

 

General discussion and 

exchange of views on item 7 

 

 

 

 

 

 

Compilation of the Report 

Item 15 

 

Adoption of the 

report of the 8th 

session 
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Anexo III 

[Inglés únicamente] 

 

  List of attendance  

  Member States 

Belgium, Bolivia (Plurinational State of), Brazil, Colombia, Costa Rica, Cuba, Czechia, 

Dominican Republic, Estonia, Greece, Guatemala, Guinea, Indonesia, Iraq, Ireland, Japan, 

Kenya, Kuwait, Latvia, Libya, Lithuania, Mexico, Morocco, Mozambique, Namibia, 

Netherlands, Nicaragua, Pakistan, Panama, Qatar, Russian Federation, Slovakia, Slovenia, 

South Africa, Spain, Tajkistan, Tunisia, Turkey, Ukraine, United Kingdom of Great Britain 

and Northern Ireland, United States of America, Uruguay, Venezuela (Bolivarian Republic 

of), Zambia, Zimbabwe. 

  Non-Member States represented by observers 

Holy See. 

  Intergovernmental Organizations 

African Union, Organization of Islamic Cooperation, European Union. 

  Non-governmental organizations in consultative status with the Economic and Social 

Council  

African Commission of Health and Human Rights Promoters (CAPSDH), Rencontre 

Africaine pour la Défense des Droits de l'Homme (RADDHO).  

  Non-governmental organizations not in consultative status with the Economic and 

Social Council  

Culture of Afro-Indigenous Solidarity. 

    

 


