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Imnobuc'rmn* '

1. At'its fortieth session, the General Assenbly, on the recommendation of the
General Committee, decided at its 3rd plenary meeting, on 20 September 1985, to
include in the agenda of the session an item. entitled "Report of the International
Law Commission on the work of its thirty—seventh session” 1 _/#(item 138) and to
allocate it to the Sixth Committee. ’ S -

2. The Sixth Committee considered the item at its 23rd to 36th, 46th and

47th meetings, held between 28 October and 12 November and on 25 and ;

26 November 1985. 2/ At its 47th meeting, on 26 November, it adopted by consensus
draft resolution A/C.6/40/L.19, entitled "Report of" the International Law )
Commission®, which it recommended to the Genersl Assembly for adoption.'jf

3. The General Assembly, at its 112th plenary meeting. on 1l December 1985,
adopted resolution 40/75 as recommended by the Sixth Committee. By paragraph 9 of
the resolution, the Assembly requested the Secretary-General, inter alia, to
prepare and distribute a topical summary of the debate held on the Commission's
report at the fortieth session of the General Assembly. In compliance with' that
request, the Secretariat has prepared the present document containing the topicsl
summary of that debate. , .

4. The Sixth Committee decided to consider item 138 (Report of the International,_
Law Commission on the work of its thirty-seventh session) together with ‘item 133
(Draft Code of Offences against the Peace and Security of Mankind), on the s
understanding that delegations wishing to make a separate statement on item 133f‘
should do so towards the end of the period allocated to the two items. Thus,;ff
part B (Draft Code of Offences against the Peace and Security of Mankind) of the
present topical summary has been prepared taking into account the views expressed
in the Sixth Committee during its consideration of items 138 and 133. 3/

P
#
Py

TOPICAL SUMMARY

 A. GENERAL COMMENTS ON THE WORK OF THE INTERNA@IONAL LAW
COMMISSION AND THE CODIFICATION PROCESS

5. A number of representatives congratulated the International Law Counission on
the work it had accomplished at its thirty-seventh session., Satisfaction was f{;,
expressed at the progress made by the Commission on _some topics. While regret was
registered that the Commission had had to postpone its study on certain topics, it
was noted that work would continue on such topics in the future.

6. ‘It was said that international law played a paramount role in the prevention
of nuclear war, the strengthening of international security and the developnent of
co-operation amcong all States, and was thus a tangible expression of the putposes
and principles of the United Nations Charter. As its Preamble clearly stated, one
‘'of the most important conditions for the fulfilment of the Charter was respect for
the obligations arising from treaties and other sources of international law. 1In

/'..
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the present context of rising international tension, the progressive development
and codification of international law were of the greatest importance, as they were
an effective means of formulating and updating norms and applying the norms and
principles of international law to the urgent issues of the day. Concerted action
should .make it possible to enhance the effectiveness of the legal instruments most
likely to help prevent conflicts and threats to peace. Relations between States
‘should be requlated through the progressive development and codification of
international law. The Commission was an active participant in that complex
process, making a consistent and substantial contribution; its activities were
therefore followed with great attention by member States. .

7. The COmmisaion was considered to be performing a vital task in codifying the
existing law and progressively developing new norms of conduct. The efforts of the
United Vations in the past 40 years relating to the codification of international
law had surpassed all previous endeavours. In the course of its 37 years of
existence, the International Law Commission had prepared a great number of
inportant legal instruments, which had won broad support and become rules of
contemporary international law. It was essential for the members of the Commission
to overcome conflicting national interests and accommodate differences in scholarly
opinion on the basis of international realities, if it was to discharge its task of
establishing  a legal order which would serve world peace and prosperity. It was
through such efforts to achieve consensus that the Commission had made such an
important contribution.

8. Currently, it was said, the Commission had before it about 10 questions, the
legal settlement of ' which would contribute to the strengthening of international
security and the development of co-operation among States. The hope was expressed
that the cOnmiasxon would continue to conform to the requirements of international
reality@ develqping a body of international law which contributed to the building
of a better world.

9. The.unique part played by the International Law Commission in the development
of international law was highlighted by certain representatives. It was said that
the Commission had never sacrificed universality to speed in producing drafts and,
although it was detached from political considerations, it fully appreciated the
political implications of its work. The Commission's influence was much broader
than the specific drafts prepared. For example, through the Vienna Convention on
~ the Law of Treaties, the Commission influenced every treaty being negotiated; in
addition, it provided assistance in interpreting that Convention. Another example
was the Ppioneering groundwork, research, analysis and syntheais carried out by the
COumission for the Conferences on the Law of the Sea. .

10. It was also said that the work of the International Law Commission had been
substantially successful, both through the excellence of its membership and through
its modus Qperandi By that was meant not only the internal working methods of the
Commission but the external consultative procedures which had ensured the’ ' mssential
involvement of Statés. Through the reports submitted to the Sixth Committee, the
debaies on those reports and the written comments from Governments, the
Commission's work had never become over-academic at the expense of the rccognition
of political realities, which was why the content of the conventions finally

/ Jeoe
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adopted by States on ‘the basis of the drafts proposed by the International Law
Commission retsined a very large proportion of those drafts. =

1l. A number of tepresentetives emphasized the importance of the debates held in
the Sixth Committee on the annual reports of the Commission, It was recalled that
the function of the debate in the Sixth Committee was to give the Commission
clear-cut answers to questions bearing on politically sensitive issues and
political guidance on specific issues on which the Commission occasionally found’
itselt in a deadlock. On the occasion of the fortieth anniversary of the founding
of the United Nations, the Commission and the Sixth Committee could take pride in
the role they had played in fostering co-operation and coexistence within the
framework of international legal order but they also bore responsibility for
continuing and improving their own performance. It must always be remembered that
the only alternative to international anarchy and violence was international law.

12, As to the manner in which the Commission's report was considered by the Sixth

Committee, one representative said that, despite the crucial importance of the
report of thie Commission, the manner in which the Committee was dealing with that
item was unfortunately not constructive. A succession of learned statements was
being delivered but few of those present appeared to be listening attentively, and
even the statements by the most outstanding members of the legal profession were
often lost. ‘He wished to urge the Committee tc consider better ways of dealing
with the item on the report of the cOmmission. At the conclusion of the
Committee's debate on the Commission's report, the Chairman of the Sixth Committee
highlighted that one significant aspect of the valuable dialogue between the two
bodies related to the structure of the Commission's reports. He himself thought
that there waas scope for improvement but that the traditional approach sghould not ¢

be eschewed entirely. There was no denying the growing difficulty of following all -

the COnmission 8 debates in depth and better procedures must be sought.

13. Further to the question of the relationship ‘between Governments and the -
Commission in the process of the codification of international law and its
progressive development, one representative commented that theQCOmmission might
consider éstablishing a mechanism to enable representatives of States Members of
the United Nations to participate, perhaps as observers, in public meetings of the
Commission. As a way of ensuring that the number of interventions did not. impede
the Commission's work, it could be arranged that observers would have the right to -
speak only if the Commission so decided and only under strict conditions. This
would still enable representatives of Member States to fulfil ‘their role as
reptesentatives of sovereign States more effectively than if they attended such
meetings as mere spectators.’ The participation of States in the cOmmission 8

public meetings on that basis could be equated, for exemple. with the patticipltion

of representatives of the various regional legal committees whose observers were
1nv1ted to take the floor when the cOmmission considered zt necessary.

14. Certain representatives noted that while the systematic work of the Connission

and the Sixth Committee had profoundly changed the features of -international law -
since the Second World War, the world had become more ‘complex and the pace of the
Commission's work had slowed. New problems, often of a more specific nature and
concerned with the' implementation of the law, had appeared and had considerebly
complicated the task of codification bodies.

/eee
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15. The view:was expressed that the progress made in drawing up substantive rulea
could not conceal the inadequacy of the rules governing implementation and of the
.rlachinery for the settlement of disputes.

16.- In that oonnection, the view was expresaed that the persistence of the many
ills that now characterized the world and international relations was basically the
result of a lack of political will to overcome them. The present time was not
conducive to the rule of law in international relations, and the fortieth
anniversary of. the United Nations was a timely opportunity to reflect on past
achievements and especially on what .remained to be done. Furthermore, it was said
that the main problem facing the innernational community was not the lack of widely -
accepted or recognized international norms but the failure or unwillingness of
States to. comply with them. That malaise could be eradicated only through

~ universal recognition and observance of international law. .

17. Particular attention was drawn by certain representatives to the need to
oxamine ways to foster adhsrence to multilateral treaties, with particular
reference to international instruments elaborated on the basis of Commission
drafte. One representative was of the view that the Commission should be given the
means to continue following a topic once a convention thereon had. been drafted,
with a view to promoting. adherence to such conventions and ensuring that they
achieved their full effect.  On the other hand, the view was expressed that even if
the number of ratifications of codification conventions were still disappointing,
many States which had not ratified the conventions nevertheless applied them.

18. The point was made by one representative that there was a direct relationship
between the effectiveness of the Urited Nations and the level of participation of
its Member States in multilateral. treaties. His country was concerned about the
low level of political_will of Member States when they were expected at the
international level to make legal commitments concerning their conduct. A study of
the 78 international treaties of which the Secretary-General was the depository
revealed that, at the end of 1984, .83 per cent had not been accepted by half of the
States Members of the United Nations, and that only three treaties had been
accepted by three quarters of them. There were new important treaties, some of
which had not entered into force, that had been accepted by less than 5 per cent of
the Members of the Organization. Moreover, . in many cases, numerous reservations

| . had been expre.sed. The. international community in particular must be urged to

take steps so that the most extensive and ‘ambitious convention ever negotiated in
the United Nations, which was drafted during the longest diplomatic conference ever
held, namely, the United Nations Convention on the Law of the Sea, might enter into
force. The only major subject covered in international instruments that had been '
accepted by more than one third of the Members of the United Nations was the
subject of human rights., However, the importance of this fact was relative, since
Member States had generally lacked the political will to give individuals access to
~ effective international procedures to defend their rights. Onily four of the nine
major multilateral instruments of the United Nations on that subject provided
mechanisms to establish certain international safeguards, and while there vore many
States parties to thcse international instrumente, only a few had accepted ‘the
optional safeguard provisions. In the case of the International Convention on the
Elimination of All Porma of . Racial Discrimination, only 9 per cent of the States

/-oo
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‘Members of the United Nations had accepted the competence. of the Committee -
established therein, and 31 States parties had rejected the jurisdiction of the
International Court of Justice, Only one third of the Members of the Organization
had ratified or acceded to the Convention on the Elimination of All Forms of -
Discrimination against Women, even though it did not -establish procedures for real
protection and almost half of the -States parties had expressed reservations:
concerning the competence of the International Court of Justice. The Optional
Protocol of the International Convenant on Civil and Political Rights had been
accepted by only 31 States, so that the mechanism that it established benefited
only 6.5 per cent of mankind. In many cases, States did.not ratify or accede to
international instruments for reasons other than their content and the States' -
willingness to make legal commitments. 1In.those situations, the Secretary~General
could play an important role of providimng technical assistance and shouléd therefore
be asked to set up a programme designed to foster the acceptance of- multilateral
treaties. He suggested in particular that, based on a study carried out by the
Secretary~General, the Organization could draft measures to promote broader
acceptance of multilateral treaties concluded undet the auspices of the United
Nations. : R .

19. Another representative also referred to the question of acceptance of ;
codification conventions. He said that although the work of the Commission again
deserved praise, the serious difficulties which had plagued the ccdification
process for some years, even though they did not originate in the Cbunission, could
not be ignored. On several occasions, the weak record of :atificatipne of and
accessions to existing codification conventions had been deplored by the Sixth
Committee, the Commission and the legal community. In fact, only the 1961 Vienna
Convention on Diplomatic Relations and, to a lesser extent, the 1963 Vienna _
Convention on Consular Relations, had attracted a sufficiently large number of
ratifications to justify the claim that they established general international .

law. Other conventions, which were also intended to supersede uncertain customary
law or a variety of treaties, had in reality only increased the complexity of:the
material they were intended to govern by adding a competing source of norws to
those already existing, thereby defeating the purpose of the codification progress,
which was to establish certainty and clarity. Numerous reasons had been advanced
in explanation of that state of affairs, one of which merited attention in the
current context. It seemed that the appetite of the international community for
new international conventions, manifesting itself in the deliberative bodies of the
United Nations, exceeded by far that community's capacity to digest the resulting
conventions in a speedy process of ratification or accession. .Such "indigestion®
had been attributed to various causes, such as adminiatrative inertia, overburdened
national legislators or simply disinterested States. All those causes were
difficult to 1nfluence, and in all probability would not change in the foreaeeable
future.

20. This' representative went on to note that there renained the fact of
“overfeeding”®, and the General Assembly bore a certain amount of :eaponaibility for
it, especially in relation to the work of the Commission. The Commission had from
time to time reviewed its work and had established a plan 6f work which had been
discussed in and approved by ‘the General Assembly; but then the General Assembly
added new topics to the Commission's list, some even with high priority. As a

/...
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result, the Commission's agenda was overcrowded and that body was in a quandary.
Considering all topics at one session made it difficult to achieve progress on any
of them;»concentrating on only a few might lead to the criticism that it
disregarded instructions from the General Assembly. Such problems could be solved
only by the General Assembly. Since it did not seem feasible to extend the
Commission's sessions if its membership was to include professionals with major
occupations, the General Assembly must refrain from"inventing new topics and must
review the priorities for the existing ones.

21. 1In-connection with the question of "new tcpics', one represgentative believed :
that the Sixth Committee should bear in mind the constraints on and capabilities of
the Commission. ‘Issues should not be referreéd to it simply because they could not
be resolved in political forumsj; rather, its agenda must comprise items on which
progress was possible. Although the Commission was subjected to the controversy
inherent in the development of international law, its function was to .provide
acceptable formulations of legal principle by accommodating the interests of the
international community as a whole - a formidable task - and full confidence was
-expressed in the Commission's capabilities.

22. It was ;emarked that the report of the Commission reflected in large measure
the recent changes in the membership of the Commission. The enlargement of the
Commission had, it was said, enabled it better-to fulfil the requirements of
article 8 of its statute by ensuring that the world's main legal systems were
represented. Congratulations were extended to the four new members of the
Commission who had been elected during its twenty-seventh session.

23. One representative noted that, following the death of Mr. Quentin-Baxter.
there had been a diminution of the representation in the Commission of the
common-law legal system. There wer: notable imbalances in the composition of the
Commission, whéther looked at in terms of legal systems, forms of civilization or
geographical distribution. There was, for example, no Nordic member and no member
from Oceania, that vast region comprising many States with special interest in the
law of the sea. Further;, only 4 members represented the Islamic tradition of law
and 6 the comion-law system, whereas there were 19 from States with a mainly
civil-law tradition. He hoped that the General Assembly would have in mind the
tedtess of such imbalances.

24. Another representative recalled that, since 1947, the Commission had always
had as one of its members an expert from the Nordic countries. However, the seat
vacated by the appointment of Mr. Evensen to the International Court of Justice had’
not been filled by a person from the Nordic ‘countries, although they accounted for
an important part of the legal systems of the world. 1In addition, the total
population of those countries should merit at least one seat on the Commission. 1In
the regular elections tc the Commission during the forty-first session of the
General Assembly, due consideration should be given to the connon interest in
having a No:dic member. on- the Commiseion. ' ]

25. Certain reptesentatives, noting that the fortieth anniversary of the United

Nations offered an opportunity to reflect on the past and future of the
Organization, recalled the useful rcle played by the International Court of Justice
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and stressed the need to strengthen its position and its contribution to the
reaffirmation and development of international law.' One representative stated that
it was regrettable that one of the permanent members of the Security Council had
recently decided to terminate its acceptance of the Court's compulsory jurisdiction
and that another permanent member of the Security Council was one of those which
had not accepted that compulsory jurisdiction. Those observations were especially
important as the documents generated by the International Law Commission all dealt
with how to resolve conflicts between States. The need to strengthen the Court's
positicn was, therefore, obvious and his delegation invited all Member States which
had not yet done so to accept the compulsory jurisdiction of the Court.

26. Another representative recalled that on the occasion of the twenty-fifth
anniversary of the Organization, the Gereral Assembly had adopted resolution

2723 (XXV) of 15 December 1970, entitled "Review of .the role of the International
Court of Justice®, which, with a view to finding ways of increasing the Court's
effectiveness, had requested the Secretary~General to prepare a report. This was
followed by resolution 3232 (XXIX) of 14 December 1974 in which the General
Assembly had invited the States which had not yet done so to accept the Court's
jurisdiction and to make use of it in a greater number of cases. In the 11 years
that had elapsed since that last resolution, it could not be said that a
significant number of new States had accepted its jurisdiction. Although, during
that period, ‘States from different regions had participated in cases, among them
the developing countries, different special agreements had to be utilized to submit
legal disputes to the Court and special chambers had been established to settle
specific cases., Yet it Lad to be recognized that the Court was. being
underutilized. He warned that those States which refrained from accepting the -
jurisdiction of the Court, with the expectation that. at some time they would be
able to impose their positions on opposing parties, were giving up the possibility
of obtaining satisfaction for damages suffered at the hands of other States and at
the same time of sirengthening the international tribunal.

27. He said that of the 159 States Members of the United Nations, only 44, in
addition to two others which were not members, had made the declaration accepting
the Court's compulsory jurisdiction, in accordance with Article 36 of its Statute.
This represented approximately 27 per cent of the Members of the United Nations.

Of the 15 members of the Security Council, only six had made the declaration by
which they accepted the Court's compulsory jurisdiction and of these onl, two were
permanent members, one of which would unfortunately soon stop accepting the Court's
jurisdiction. On the other hand, his delegation welcomed Senegal's declaration
recognizing the Court's jurisdiction. To make matters worse, of the 46 States
mentioned, only 19 had accepted the Court's compulsory jurisdiction without any

reservation whatsoever. As a reault, only 11 per cent of the 159 States Members of o

the United Nations had unconditionally accepted the conpulsory jurisdiction of the
International Court of Justice. Such acceptance should be petnanent and compulsory
for all States, without any exceptions or conditions. He suggested that, based on
a study carried out by the Secretary-General, the Organization could determine ways
of encouraging States which had not yet done so to accept without reservation the
jurisdiction of the International Court of Justice.
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28. The same representative was also disturbed by the fact that the publications
of the International Court of Justice, one of the main consultative sources of
international law, were ‘not available to a wide range of officials, including
diplomats, .or to students and experts in international law in Latin America. The
reason was that, pursuant to Article 39 of the Statute of the Court, the latter's
official languages were French and English. Thus, the texts of judgments and
advisory opinions handed down by the Court, which were a highly important source of
international case-law, appeared exclusively in those languages. After an
exhaustive search in various libraries, including the library of the Court itself,
only three volumes in Spanish of international law cases could be traced, many
important cases and the corresponding judgments, and many advisory opinions handed
down by the Court, were missing from them. His delegation, therefore, put it to
the Sixth Committee that the fortieth anniversary of the United Nations was a
suitable occasion to recommend that the General Assembly should .request the
Secretary-General to study the feasibility of publishing in Spanish at least the
texts of the Court's judgments and advisory opinions. The limited scope of the
proposal would in no way require an amendment to Article 39 of the Statute of the
Court. Mr. Nagendra Singh, the President of the International Court of Justice,
had keenly endorsed the proposal and had given an assurance of his firm support,
since it would help to broaden considerably the dissemination of the important work
catried cut by one of the Organization's main bodies.

2%. The desirability of publishing in Spanish the texts of the Court's judgments:
and advisory opinions was noted by certain representatives. It was, moreover
suggested that the Court and the Secretary-General carry cut a feasibility study on
the publication in all the Organization's official languages, including Arabic, of
the texts of the International Court of Justice.

B. DRAPFT CODE OF OFFENCES AGAINST THE PEACE
AND SECURITY OF MANKIND

.ia General observations

30. A number of representatives considered it important and urgent that a code of
offences against the peace and security of mankind be elaborated at the present
time. A code of offences against ‘the peace and security of mankind would, it was
said, make a major contribution to the maintenance of international peace and
security and have a positive effect on the codification and progroslivo development
of international law.. Some representativas considered such a code necessary
because of the failure of collective security as envisaged by Chapter ViI of the
United Nations Charter. The current spread of violence and huclear weapons were,
it was felt, additional foasoni vhy there was urgent need for a code. The concept
of preventing otfencos againlt the peace and security of mankind, lay at the very
basis of the Charter.of the United Nations. The continuation of the Commission's
work on the topic was of particular urgency and importance in the light of, it was
said, the many instances of violations of einuentary norms of international law,
acts of violence, threats. and coercion.
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31. A number of representatives were of the view that the 1954 draft Code of
Offences against the Peace and Security of Mankind.adopted by the International Law
Commission constituted an acceptableé basis for continuation of work on the topic.
Though it was noted that since then, there had been changes and considerable
progress in international law. Such changes would need to be taken into account in -
the preparation of the Code. The present trend, it was said; was not towards'
direct military aggression but rather towards indirect aggression and interference -
in internal affairs of States. Such interference was manifested primarily in the
form of economic aggression and internal subversion. It was suggested that the
Commission, in its elaboration of the Code, should take into consideration the
various international legal instruments dealing with crimes against the peace and
security of mankind, that had been adopted by international bodies since 1954 and

_ reflected the changes that had occurred -since that time.

32, The COnmisnion had, in the view of several representatives, made encouraging
progress. A nurber of representatives expressed general agreement with the
approach chosen by the Special Rapporteur, Mr. Doudou Thiam. The point was made
that the draft articles proposed by the Special.Rapporteur would serve as a usetul
basis for deliniting the scope of the Code.

33. The outline for the Code proposed by the Special Rapporteur ptovided, it was
said, a clear picture of its structure and content and would facilitate the work of
the Commission. They commended the Special Rapporteur on his treatment of the’
topic. : i , ‘ : . L

34. The view was expressed by one representative that the Commission had not in
fact made substantial progress on the topic. Some issues settled at earlier .
sessions of the Commission seemed to have been reopened and the further the
discussions proceeded, the more problematic they seemed to become. o ki

35. It was, in the opinion of another representitive, still doubtful whether the
Commission should be requested to work on the Code. Such a task was thought to be
more political than legal in nature, exceedingly difficult and of questionible
value. Moreover, in his view, work on the Code had been undertaken too hastily and
without a real set of criteria for identifying the offences, which was essential if
concrete results were to be achieved. Notwithstanding the need for a more detailed
analysis of the issues raised by the draft articles, there had, it seemed, beén a
too hasty tetcrence of nattors to the Drafting Comnittee.~

36. One rcprqsentativo expressed doubts as to the ptacticability of elaborating a
code. Though it may be possible to prepare a list of offences, it would be '
difficult for the international community to agree on corresponding penalties and
on jurisdiction over offenders, which would involve creation of an international
criminal court - a matter that was, in his view, hardly conceivable in the light of
the differences between legal systems. At best, the final instrument; like the
1954 draft, would be incomplete and would never be finalized. The Commission after
two years was still, he stated, awaiting replies from Goverriments as to whether its
mandate included preparation of the statute of a competent international ~ ,
juri-dictton over 1ndividuala and whothnr the jutindiction ahould extend to Stato:.’
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37. The view was expressed by one: top:occntativo that the content of the Code
should be limited to the pacametecrs set by its titlo. Any effort to make the Code:
all encompassing. would make its adoption no more than a remote poclibility.

38. One :oproaont-tivc :ocallad that the cOnldnlion had, at ou:lior so-cionn, )
stated that it was its intention to proceed by stages .in its work on the Code,
endeavouring in the first instance to identify serious breaches of international
law which could be considered to constitute international offences, and then
deciding which among those offences should be regarded as offences against the
peace and ‘security of mankind. However, the Commission sesmed to have abandoned
such. a course and to be cnqagcd'cUtrontly in an abstract study of the concept of
offences against the psace and security of mankind, and in an attoupt to prepare a
precise definition of acts con-tttuting such offences.

cdae

Scope of the draft Code of Offences: rationae personae
39. A number of representatives concurred with the view that the Code of Offences
should be limited at this stage to the question of the criminal responsibility of
individuals, setting aside, at least for the time being and without prejudice, the
guestion of the criminal responsibility of States. This, it was noted, was the
course followed by the Special Rapporteur and was in accordance with the view of
the Commission. Some representatives, however, considered that a code of offences
would be effective and comprehensive only if it were to also cover the question of
the criminal responsibility of States, and particularly so, in the case of such
crimes as aggression, annexation of territory, genocide and racial discrimination,
where the responsibility of individuvals was inseparable from the responsibility of
States. A failure to provide for the criminal responsibility of States would, they
stated, deprive the Code of much of its meaning. If the Code vere to be limited in
scope to the responsibility of private individvals and entities, its purpose would
not be achieved. The criminal responsibility :of States, in their view, .had to be
included within the scope of the Code if all aspecte were to be covered. If not,
the Code wouvld have little chance of practical imnplementation since the great
majority of offences aqainlt the peace and security of nankind couvld only bc
committed by Stltoc.. : : \

40. Tho\potnt vas -ndq‘thlt,it was Adifficult to understand how the question of the
criminal responsibility of States for offences under the draft Code would be left

. .to the draft articles on State responsibility, as seecms to have been suggested in

" paragraph 54 of the report of the Commission. To do so, wouvld diminish the
inportanco of the question of the criuinal rocponnibility of States. ‘

41, Tho viau vas oxprcusod by louo roptoaoneativoc that any act that constitutod
an offence against the peace and security of lnnktnd 'wovld have to be 8o grave that
it could only be committed by or with the: assistance of a State.. Such an act, it
was said, could not.be committed with the limited capacity available to- ; '
individuvals. As a minimum, a State should at least be required to provide
explanations for the conduct of its nationals, particularly, its officiels or -
avthorities of the State. It was, it was.'said, generally accepted in contemporary
international law that a State incurred responsibility for acts contrary to
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international law committed by its executive or administrative agents or officers.
The point- -was made that in terms of the definition of aggrocsion only Staten were
capable ot connitting agqtos-ion..

42. Tho vicu was gxprosled by some :ep:ocentatiVQs; however, that private
individvals could commit offences against the peace and security of mankind, for
instance, the recruitment, training and dispatch of mercenaries to another State
for subversiva activities. It was also true, it was said, that some multinational
corporations and organized criminal groups had the means to endanger the stability
of States, particulatly woakct States. V )

43. Some reproaentativel, while eupporting incluuion of the guestion of the ‘
criminal responsibility of.States within the scope of the Code, were of the view
that, given the progressive development of international law in article 19 of Part
- One of the draft articles on State responsibility, the question of the criminal
responsibility of States under the Code should be left in abeyance until it wvas
seen how much progress was possible, in dealing with the responsibility of States
for international crimes under article 19.

44. The view was expresned by one repteeontative that the Stato was the prinaty
subject of international law, and recognition of individuvals as subjects of
international law was limited. A code of offences against the peace and security
of mankind which referred only to the responsibility of individuvals would not be
effective in practice. The Nirnberg Tribunal was an isolated example which shovld
be viewed in its historical context. The Judgement of the Tribupal and the
punishment of individualu had been possible only becauvse of the defeat of the State
on whose behalf those crimes had been connittod during the Sccond«WOtld Whr.

45. The view was also cxprclued that in holding States teaponaible for offences
against the peace and security of mankind, the weight of responsibility should be
proportional to the importance of the rule breached. Rules of law were not of
equal importance to the international community. Genocide, for inltanccg ‘could not
be penalized in the same manner as non-fulfilwent of reciprocal treatment
obligations in trade. : ) ’

46. The point was made by some representatives that, though States could not be
punished in the same manner as individuvals, they could be made liable for damage -
caused by individuvals acting on their behalf. The term "liability" might, they
said, be used in place of "responsibility™ and in this way it could be lhOVn that a
State could be liable for such damagn.

47. The point vas made by one representative, in' connection with international °
criminal responsibility, that according to existing concepts of international- law,
States had political and material responsibility while ctimihal rcnpon-ibility
devolved upon tho individuall who committed the ctinos. ,

48. Some toptcaontltivos considered that the concept of thc criminal
responsibility of States was without substance, since such a category of
responsibility was unknown in contemporary "international law. They were of the
view that only individuvals could incur international criminal responsibility and

R i
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that all matters pertaining to the responsibility of States shouvld be regulated by
the draft articles on State responsibility particuvlarly, by Part Two of the draft
articles. Such international crimes as aggreassion, genocide and apartheid, though
in accordance with State policy, were always committed by 1nd£viduals who might or
might not be officials of the State.

49, The point was made by some representatives that the concept of the criminal
responsibility of States ran counter to the principle of the sovereignty of States.

50. The concept of the criminal responsibility of States was also unreaiistic, as
was reflected in the principle par in pasem non habet imperium. A State was rot
subject to foreign jurisdiction and the universally recognized principle of the
sovereign equality of States could not be undermined. The view was expressed,
however, that should the Code of Offences only be concerned with problems of the
individval responsibility, States, relieved of all responsibility fcr such crimes,
would fail to adopt the legislation necessary for the prevention of such crimes.

51. The concept of the criminal responsibility of States, in the view of one
representative, presented difficulties that could jeopardize future work on the
Code of Offences. Thus, the Commission's decision to limit the scope of the Code,
rationae personae, at the present stage, to offences committed by individvals
seemed advisable and a-limitation of the scope of a topic was, he said, a technique
usually. adopted by the Commission in the initial stages of its work.

3. Scope of the draft Code of'Offencel: thtione materiae

52. The point was also made that in order not to wezken the effectiveness of the
Code, the "minimum content' approach should be followed, as proposed by the Special
Rapportevr. ,

s3. iA.numhe: of representatives considered that the Code shouid deal only with the
most serious offences against the peace and security of mankind and that to do
otherwise would diminish the importance of the Code and keep it from fulfilling its
main purpose., The notion of "seriousness® was, in their view, an objective
criterion which would serve as a useful guide in determining which offences should
be coveraed by the Code. :

54,  Some rep:etentativés. however, were of the view'thaﬁ the criterion of
"seriousness”™ was too vague and required further elaboration.

55. The point was made by some representatives that the Code shovld only cover

crimes that were in fact directed against the peace and security of mankind and
considered by most nations to be of such atrocity as to justify international

punishment. Such acts, it was said, should be described with the precision
ossential in criminal legislatton. .

56. Some teptesentatives vere of the view that anfapptouch which conbinod the
criterion of extreme sericusness with the criterion of breach of essential
international obligations would meet desired objectives, provided offences were
identified on a strictly selective basis,
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$7. The elaboration of a general definition to supplement the list of specific
offences was, in the opinion of some representatives, advisabl~;, Such a definition
should be based on general criteria relating to the increased public danger which
such offences rop:osented, as vell as on the general awareness of their harmful
effect. . :

SB. The point was also made by some roprolcntativos that the concept of the peace
and security of mankind shovld be regarded as a single and unified concept and
should be carafully defined. They were of the view that the proposals made by the
Special Rapporteur in parag:aph 6 ot his report pzovidod a practical approach to
the problem. .

59. The view was expressed that the Code should both providc a clear definition of
the concept of offences against the peace and security of mankind, and include a
list of such offences in accordance with criteria established in article 19 of Part
One of the draft articles on State responsibility. Such an approach, it was said,
would ensure close co-ordination between the Code and the articles on State
responsibility and would also ensure that all existing or new forms of
international crimes were encompassed in the light of contemporary 1ntetnationa1
practice.

60. Another representative considered that the definition of an offence against
the peace and security of mankind should be short and based on article 19 of Part
One of the draft articles on State responsibility. The definition should contain
three elements: (a) occurrence of a violation of an international obligation
relating to international peace and security; (b) the basic nature of that :
obligation; and (c) recognition by the international community as a whole that -the
violation of such a basic obligation constituted an offence againot the peace and
security of mankind. ~ . ke

6l. The point was made that the offences to be covered by the Code sccncd to fall
into three broad categories (offences against peace; war crimes; and crimes against
humanity)s and that a criterion, which involved a common denominator, should be
established to determine which offences should be covered by the Code. 'A question
to be then determined, it was said, was whether apartheid, declared a “crime
against humanity” in General Assembly resolution 39/19 of 23 November 1984, and
"drug trafficking”, declared a "crime against humanity” in Gener2l Assembly
resolution 39/141 of 14 December 1984, shovld be included in the list of offences
against the peace and security of mankind. . .

4. Methodology for preparation of the draft Code of Offences

62. A number of representatives referred in their statements to the guestion
vhether work on the draft Code should begin with an elaboration of general
principles or whether, before general principles were elaborated, specific offences
should be identified and considered.

63. Some representatives were of the view that the Commission shouvld initially
concentrate on identifying crimes that shouvld be covered before formuvlating any
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general principles in the draft Code. Such a method, it was said, was consistent
with the pragmatic, empirical and inductive approach which the topic required and
general principles could be formuvlated at a later stage.

64. Some representatives were of the view that work on the draft Code should begin
with the elaboration of general principles. This, it was said, would help overcome
the difficultieas that would be involved when defining criminal acts in which
political factors were involved. ' Such principles, as noted in paragraph 47 of the
report of the Commission, concerned the principles of nullum crimen sine lege,
non-reciprocity, applicability of jus cogens with its non-temporal element, the
concept of complicity and the requirement of a concursus plurium ad delictum
referred to in paragraph 49 of the report.

65. The point was made that the validity of the seven general principles
formulated by the Commission at its second session in 1950 must be reconsidered in
the light of developments since 1950. The suggestion was made that the Commission
should give priority to consideration of the non-applicability of statutory
limitation to offences against the peace and security of mankind. The view was
expressed that the general principles should be based on those which were
formuvlated for the Nirnberg and Tokyo trials but be supplemented in the light of
‘later developments in international law and practice.

66. As to the preparation of the list of offences, some representatives endoresed
the view, expressed by the Special Rapporteur, that it would be appropriate to take
as a point of departure the list of offences drawn up by the Commission in 1954
wvhich should, however, be appropriately supplemented. The view was expressed that
a distinction should be drawn between, on the one hand, acts that were offences in
treaty or customary international law and, on the other, acts that had been
recognized as offences in non-binding instruments. The scope of the topic should
be limited, it was said, to the former category of offences. The observation was
made that the Code should contain a clause for its review every 5 to 10 years.

67. Some representatives expressed agreement with the distinction made by the
Commission between international crimes, i.e. crimes which were international in
nature, and offences which, by their nature, threatened the very foundations of
contemporary civilization. One representative stated that the connection made in
the report of the Commission between war crimes and crimes against huminity should
be re-examined. War crimes might be crimes against humanity but the reveérse may
not be true, as in apartheid. )

-

68. One representative stated that, while believing in the unity of the concept of
offences against the peace and security of mankind, he was in favour of the primacy
given by the Special Rapporteur to offences against international peace.
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5. Comments on the question of possible offences for
inclusion in the draft Code of Offences

(a) Comments on possible offences proposed for inclusion b! the Special Rapporteur
in his report

69. The possible offences, for inclusion in the Code of Offences, considered in
the present section (a) are the offences proposed by the Special Rapporteur in his
third report (A/CN.4/387 and Corr.l and 2 (Spanish only)) submitted to the '
Commission at its thirty-seventh session. The Special Rapporteur noted that he
would, in subseguent reports to the Commission, consider such other offences as war
crimes and crimes against humanity.

70. Aggression. Several representatives were of the view that aggression, as the
most seriovs international crime, should be treated as such in the Code. The
Definition of Aggression adopted by the General Assembly in resolution 3314 (XXIX)
on 14 December 1974 should be incorporated, it was said, in the Code. A mere
cross-reference to a General Assembly resolution was considered insufficient in a
legal instrument of the nature of the Code.

71. The point was made by some representatives that though the Definition of
Aggression adopted by the General Assembly was not perfect, it would be unwise to
modify the definition. While a number of provisions in the definition would not,
it was said, be appropriate within the framework of the Code, such provisions were,
nevertheless, an integral part of the package deal that had led to consensus on the
definition. Thus, care should be taken to reflect the required suvbstance of the
definition in the Code without infringing the underlying consensus.

72. Some representatives, agreeing with the inclusion of aggression as an offence
in the Code, cauvtioned against incorporating the resolution on the Definition of
Aggression as a whole in the Code, The resolution, it was said, was intended for a
political und not a judicial body. The point was made that under the resolution
the Security Council had to determine which acts other than those anumerated in the
resolution constituted aggression.. The Commission, it was said, shouvld adopt a
similar approach and exercise a similar degree of cauvtion, since it wus
inconceivable that an act not regarded as aggression by the Security Council shouid
be characterized as such in a Code intended for the use of national and
international judicial avthorities.

73. The view was expressed by one representative that the Code should not
reproduce the Definition of Aggreasion because that Definition was not intended to
be used for a legal purpose. It was noted in that connection that, notwithstanding
the Definition of Aggression adopted by the General Assewmbly in resolution

3314 (XXIX) and despite Article 2, paragraph 4, of the United Nations Charter, the
Security Council had been reluctant, when force had been used by States, to draw
appropriate conclusions and take necessary action. This had contributed to a
crisis of confidence in the United Nations. Thus, the Code should, it was said,
simply make ireference to the resolution in question without reproducing its text in
full. The Definition of Aggression also contained elements of an evidentiary
nature which would not be appropriate for inclusion in the Code.
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74. The point was made by another representative that attempts to use resolution
3314 (XXIX) as a basis for legal action reflected a iack of understanding not only
of the nature, object and purpose of the resolution but also of ‘the process of
QlabOtating legal norms.

75. The view was expressed that, should General Assembly resolution 3314 (XXIX)
not be included in the Code, the relevant elements of the resolution, namely, the
definition of aggression and the provisions relating to the consequences of
aggrassion, should be included.

76. Threat of aggression. A number of representatives were of the opinion that
threat of aggression was an offence of such seriousness that it should be covered
by the Code. The view was axpressed by one representative that the threat of
‘aggression, like the threat of the use of force which was prohibited by Article 2,
paragraph 4, of the Charter, was uvsed as a means of exerting pressure, and that
this could endanger international peace and security.

77. One representative stated that precision was required in defining the threat
of aggression in view of the possibility that it could be military, political or
econonic in nature. The existence of a threat of aggression could, in his view, be
established without difficulty orn the basis of evidence of mobilization,
demonstzation of force and statements of political leaders. Such acts should,
however, e characterized as indirect and not equated to direct aggression.

78. Some representatives, however, expressed reservations with respect to the
inclusion of the threat of aggression in the Code. An action interpreted as a
hostile gestuze by some might, they pointed out, be regarded by others as an act of
self-defence, and inclusion in the Code of notions of such vagueness would lead to
chaos and only exacerbate controversy.

79. Preparation of aggression. A number of representatives were of the view that
‘preparation ¢S aggression should be an offence under the Code. It was a necessary
stage prior to an act of aggression, and the planning and preparation of a war of
aggression had been condemned by the NUrnberg Tribunal and wa3 aleo included in the
Commission's 1954 draft. One representative did not share the view expressed by
some that the preparation of a war of aggression was punishable only when
aggression had effectively taken place, in which case preparation amounted to
aggression itself. 1In his view, not tec include the offence in the future Code
would be a step back from the Judgement of the Nirnberg Tribunal, because persons
who had contributed to the preparation of a war of aggréssion but who had not
participated in the decision to carry it ouvt would remain unpunished.

80. One representative stated that if the offence of preparation of aggression
were to be covered in the Code, the offence and its constituent elements should be
further clarified.

;
8l. Some representatives were of the view that the concept of preparation of
aggression should be considered together with the concept of threat of aggression.
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82, Some repteaentatives dia not consider that prepatation of aggteaaion ahould be
included in the Code. To do so, in the opinion of one representative, would be to
introduce into the Code subjective elements which might detract from the objectives
of the Code. The concept of 'prepa:ation of aggression® night not, it was also
said, be legally justifiable and could provide a strong State with a :eady pretext
for military action against a weak State.

83. The view was expressed by one representative ‘that to declare preparation of
aggression un offence would be fraught with difficulty. given the maintenance by
most States of a defence capacity equally capable of aggression. The COde. in hia
view, should concentrate on acts which actuvally thteatened'peace.

84. Intervention in the internal or external affairs of another State. A number
of representatives were of the view that the Code should cover, as an offence,
intervention in the internal or external "affairs of a State.’ The point was made
that acts constituting such intervention should be specified and that mere general
reference would be inadeguate. Acts constituting intervention in the internal or
external affaita of a State should be covered, it was said, on the basis of the
Declaration on Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the United Nations.
One representative stated that the Commission should adopt an objective, and not a
subjective approach to ensure that the formulation of the offence in the Code was
not intetpteted to the disadvantage of smaller States.

85. Some representatives considered that the notion of intervention was too vague
and imprecise to be considered an offence against the peace and security of nankind
and was best left out of the Code. One representative stated that seriouvs fo:aa of
intervention would be covered by the concept of aggression and that leaa aetioua
forms of intervention ought to be left out of the Code, .

86. The view was expressed by one representative that rather than anploying the
term "intervention", the acts amounting to unacceptable intetvention ehould be
specified.

87. Terrorism. Several rep:ecentativea expressed the view that the phenomenon of
tercrorism was one of the most urgent and serious problems currently facing msankind
and that it should be included in the Code as one of the offancaa against the peace
and secutity of mankind. Some representatives agreed with the Commission that the
1937 Conivention for the Prevention and Punishment of Terrorism could serve as a
starting point but that new manifestations of terrorism, such as the hijacking of
aircraft and violence directed against persons enjoying special protection such as
diplomatic and conlular agents, should aiso be covered. -

88. The view was expressed by one representative that for purpoaea of the code the
focus should be on State-sponsored terrorism. Another representative was of the
view that a distinction ought to be made between acts of terrorism by individuala
and acte of terrorism supported by a State. Some repreaentativea stated that
terrorism in all its forms, wherever and by whomsoever, was an offence against ‘the
peace and security of mankind and ought to be covered By the OOde. o
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. 89, One representative stated that terrorism might prove an elusive concept and
- luch nlnifostptions as. taking of . hostagea or attacks on internationally protected

. .pecsons night be wore amenable to codification in a penal instrument. Another

-tcptcacntative conaidered that an enumerative list of terrorist acts might not be
the advi.able covrse. in view of their constantly changing nature.

90. “Another teptesentative'stated that, in the fo:mulation of provisions on
tet:o:isl as an offence against the peace and security of mankind, the right of
pooplec under colonial donination fighting for their self-determination should not
be prejudiced, given the, tendency on. the part of some States to regard genuine
tteedon fiqhters as, terrorists.

91. Violation by. the authozities of a State of the provisions or a treaty designed
%o ensure international peace and security. One represntative stated that he aid
not object to the inclusion in the Code of the offence dealt with under the heading
of “"violations of the obligations assumed under certain treaties” but that. in his
view, it night be more suitably included in a more general category. :

92, Anothet‘teprcseptative stated that the inclusion of such an offence in the
Code, among other offences, would make the Code too comprehensive and detailed.

‘93, Porcible establishment or maintenance of colonial domination. The point was
made by a number of representatives that the forcible establishment or maintenance
‘of colonial domination should be covered by the Code. Colonialism was not, they
stated, a phenomenon of the past but still existed in many parts of the world, an
obvious example being Namibia. The General Assembly had terminated South Africa's
.mandate and the International Court of Justice had ruled on the illegality of its
‘continved occupation. Such forcible establishment or maintenance of colonizl
domination was contrary to the right of peoples to self-determination enshrined in
the United Nations Charter and other international instruments.

9. Ongtropteﬁintativg considered that the forcible establishment or maintenance
of colcnial domination constituted in fact a permanent aggression.

95. The view was expressed by one representative that the forcible establishment
or maintenance of colonial domination should be included in the Code since the
United Nations was stil! seized with the problem of implementation of the
Declaration on the Granting of Independence to Colonial Countries and Peoples.

96. Some representatives stated that the concept of forcible establishment or
maintenance of colonial domination could be given a convincing legal meaning onliy
if it was combined with the right of. peoples to self-determination in accordance
with General Assembly resolution 1514 (XV) of 12 December 1960. There would be no
offence against the peace and security of mankind, they said, unless it was
.established that there was a donial of the right of peoples to self-determination.

97. Another representative stated that though the forcible establishmint or
maintenance of colonial domination should undoubtedly constitute an offence under
the Code, the particular provisions to be included in the Code, particularly with
reference to the determination of responsibility, the identification of the acts to
be punished and the individuvals involved, would require careful consideration.
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98. Mercenarism. A number cof representatives were of the view that the Code of -
Offences should include a provision on mercenarism. Acts of mercenaries had, they
eteted, a destabilizing influvence on the sovereignty, political 1ndependence and
territorial integrity of States. Notwithstanding its mention in the 1974 '
Definition of Aggression and work of the Ad Hoc Committee on.the Drafting of an
International Convention against the Recruitment. ‘Use, Financing and Training of
Mercenaries, the question of mercenaries should be dealt with, it was said, in the
Code of Offences to enhance the effectiveness of the Code in the prosetvetion of
peace and eecu:ity. .

99, Some repceeentativee were of the view that consideretion should be given by
the Comnission to 'the interrelationship between treatment of the subject of
‘mercenaries in the Convention under preparation in the Ad Hoc Committee and its
treatment in the Code of Offences. The point was made by -one representative that
the text to be included in the Code of Offencee should be based on the work of the
Ad Hoc Committee.

100. Some tepreeentatives were not convinced that netcenariem should be included in
the Code of Offencee as a aepatate offence. :

101. The pointfwae nade by one tepresentetive that if the individval criminal
responsibility of mercenaries was not to be covered by the Code, the gusstion of:
the organization, eguipment, training and use by a State or its avthorities of
mercenaries should be dealt with in the context of offences ¢sch as aggression or -
intervention, perhaps as an element that couvld egqrevete the offences and entail a
heavier penelty. : '

. . e B i}
102, Economic aggression. A number of representatives were of the view that
economic aggression was an act of sufficient seriousness to be included in the -
Code. It was, in their view, one of the most serious probiems facing developing
States and had serious implications’ for their sovereignty and political : 7/
independence, could threaten the stability of a Government or the very 'life ‘of a
people and was contrary to international peace and security.

103. The point was made by scme representatives that economic aggression undernined’
the principle of permanent sovereignty of States over their natural resources and
the principle of the economic independence of States. One teptesentetive

considered that the Commission should eadeavour to identify all aepecte of ‘economic

aggreeeion.

104. SOI. repreeentetivee considered that the concept of econonic: eggreesion was
too vague for inclusion as an offence in the Code. The suggestion was made that
the concept of ‘economic aggression could more properly be included under
intervention in the internal or externel effeire of enother\Stete."¢‘§

105. One :epreeentetive, while agreeing thet econonic agq:eaeion should be 1ncluded

as an offence in the Code, stated that in the formulation of a provision on
economic aggression care should be taken hot to impede diplomatic: negotietione.‘,lt‘
was possible, it was said, that in the course of such negotiations it could

properly be stated‘ that failure could lead to a deterioration in economic teletlone. .
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(b) cOnnente ‘on othe ggseible otfences for inclueion

- 106. Several representatives coneidered thgt aggrtheid should be included in the
Code of Offences. Its inclusion was clearly necessary, it was. eaid, in a Code that
intended to cover crimes against humanity. The policy of apartheid, in the view ot
a number _of representetivee, constituted one of the greatest threats to
internetional ‘peace end security.

107. Some representatives expressed the view that they thought it inconceivable
that a code of offences against the peace and security of mankind should remain
silent on the problem of the use of nuclear weapons. The Code,. it was said, should
begin its 1list of offences with the use or threat of use of nuclear weapons, and
stipulate that such use or threat of use constituted the gravest crime against the
peace and security of mankind. The point was made that nuclear war had been
defined as the gravest of all crimes in many. internationel legal instruments,
including the Declaration on the Prevention of Nuclear Catastrophe in General
Assembly resolution 36/100 of 9 December 1981. The explicit prohibition in the
Code of the use of nuclear weapons would, it was said, be a significant step
towards erecting a legal barrier to nuclear war. Some representatives considered
that a first use of nuclear weapons should be prohibited in the Code. Some
representatives expressed the view that use of other weapons of mass destruction
should also be included as an offence in the Code. :

108. The view was expreeeed by some representetivea that in the intereste of
preserving the credibility and authority of the Commission, the Commission should
refrain from pronouncing itself on the question of the use of nuclear weapons. To
achieve any progress in the exceptionally delicate and difficult f£i€ld to be
covered by the Code of Offences, the Commizsion should, they said, eschew the
political eepects and. adopt a strictly juridical approach.

109. Some repreeentetives were of the view that genocide should be covered as an
offence in the Code. .

110. Some representatives considered that acts causing serious demege to the
environment should also be covered in the Code.

6. éueetion'of‘i!glenentetion of the draft Code of Offences

111. Some representatives stated that the question of the implementation of the
Code of Offences must be addressed if the Code was to establish effective
international crininel law. It was necessary, it was said, to agree on a universal
jurisdiction and to eeteblieh an international court for implenentetion of the
Code. 1If this were not done, the Code would, it was said by one representative, be
nothing more than an instrument applied unileterally by victors in future wars.

I
112. The view was expreeeed by one repreeentative that paet experience in the
punishment of war criminals showed that the vast majority had been tried by
national courts of States on whose territory the crimes had been committed. Only
the principal war criminals had been tried by international courts established for
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the purpose. Such -an approach should, he said, be retained for the Code of
Offences against the Peace and Security of Mankind and establishment of a permanent
international criminal tribunal should not be regarded as a realistic alternative.

113. Some representatives considered it inadequate to leave implementation of the
Code exclusively to national courts. They were of the view that though , .
jurisdiction over offences under the Code should, in principle, be entrusted to
national courts, establishment of an ad hoc international court should not be
excluded. . :

114. One representative considered that to ensure punishment of thoae quilty of
offences under the Code, the Code should provide for non-applicability of
statutory limitatiorn and for the prosecution and extradition of offenders.

115. The view was expressed by some representatives that the Code should include
prcvisions on co-operation among States in conformity with the United Nations
Charter for prevention of offences against the peace and security of mankind, and
on the punishment of those guilty of the offence, :

7. Comments on draft articles

116. The proposals made by the Special Rapporteur, in his third report subnitted to
the Commission at its thirty-seventh session, with respect to draft articles were
as follows: Part I (Scope of the present articles) which contained draft

article 1; Part II (Persons covered by the present articles)~which~contained two .
alternatives for draft article 2; Part III (Definition of an offence against the
peace and security of mankind) which contained two alternatives for draft -
article 3; Part IV (General principles) was left pending; and Part V (Acts )
constituting an offence against the peace and security of mankind) which contained
two alternatives for draft article 4. : i
117. A number of observations were made by representatives on specific aspects of
the proposed draft articles.

Part I (Scope of the present articles): article 1

118. The point was made, with reference to draft article 1, that the two concepts
of "peace"” and "security" should be viewed as organically linked. Some ,
representatives stated in that connection that in certain cases the "security™ of
peoples and of mankind as a whole could be threatened without "peace® being
jeopardized.

Part II (Persons covered by the present articles): article 2

119. Some representatived made the point that draft article 2 should have the aim
of covering situatcions in which the State, through its authorities, committed an
offence against the peace and security of mankind, and situations in which ,
individuals or groups of individuals engaged in criminal acts resulting, because ot
their seriousness, 'in genocide, war crimes and crimes against humanity.

/...



A/CN.4/L.398
English
Page 28

120. The suggestion was made by one representative that the expression "persons"
rather than "individuals® or "authorities" ghould be used in draft article 2,
whether or not the offenders acted as authorities of a State or as private
individuals.

121. Comments were made on the provisions of the two alternative formulations that
had been proposed for draft article 2.

122. One representative considered@ that neither of the alternatives of draft
article 2 was clear having regard to the nature of the problem to be resolved. A
more careful study of the matter, he said, was required. Another representative
was of the view that tlhe Commission should cover in the draft Code both individuals
and State authorities in the most appropriate manner.

123. First alternative. Several representatives expressed preference for the first
~ alternative of draft article 2 which, they noted, referred only to "individuals"®
and did not make a distinction between private persons and authorities of a State.
This, they said, would enable all offences to be covered ‘regardless of the status
of their authors.

124, The point was also mac ¢ private individuals or groups of individuals who
were not "State authcrities: ..2ld commit crimes, such as genocide, against the
Peace and security of mankind.

125, Some representatives expressed satisfaction that the Commission had referred
"the first alternative of draft article 2 to the Drafting Committee.

126. Some representatives considered it important to maintain a clear distinction
between, on the one hand, issues of State responsibility which were the proper
concern of the draft articles on State responsibility and, on the other, issues of
the criminal responsibility of the individual, whether acting on his own behalf or
as agent of the State, which properly came under the Code of Offences. This, they
said, was unsatisfactorily shown in the second alternative of draft article 2.

127. The objective sought to be achieved would be to ensure that any individual, or
group of individuals, or indeed any State through its authorities, responsible for
the commission of an offence against’'the peace and security of mankind, would not
be free of responsibility because the Code was not sufficiently comprehensive. A
comprehensive Code would also serve as a deterrent against those having the
intention to commit offences against the peace and security of mankind.

128, If the Commission chose the first alternative in draft article 2, the text, it
was stated, should be accompanied by a commentary to the effect that the expression
"individuals” covered also those who were agents or authorities of a State.

129. second alternative. Some representatives expressed preference for the second
alternative of draft article 2. The Code should, they said, be. limited to the most
serious offences and it would be desirable to limit its application to individuals
who represented State authority.
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130. One representative stated that while he preferred the second alternative of
draft article 2, its provisions should be modified to reads "Individuals who, in
exercising State authority, commit an offence against the peace and security of
mankind are liable to punishment"“.

Part III (Definition of an offence against the peace and securitx of
mankind): article 3

131. Some representatives stated that they had serious reservations with respect to
the two alternatives in draft article 3. As the draft Code should contain a
description of the relevant offences, a general definition of such an offence did
not seem necessary.

132, One representative expressed the view that ever since the Nilirnberg Tribunal
had delivered its Judgement, the concept of "offences against the peace and
security of mankind®™ had been understood to mean a certain category of offences
committed by individuals, and that it would be wrong to give a different
interpretation to that concept, particularly in linking offences against the peace
and security of mankind with article 19 of Part One of the draft articles on State
responsibility. For those reasons, he said, both the first and second alternatives
were unacceptable, because in both cases offences against the peace and security of
mankind were equated with offences committed by States.

133. The view was expressed by another representative that there were shortcomings
in both alternatives of draft article 3. The first alternative, he said, was an
imprudent departure from the 1954 approach and consisted of an enumeration of vague
generalities, making no provision for the fact that the act should be recognized as
a crime by the international community as a whole. The second version was, in his
view, too vague. :

134. One representative considered that the current language of draft article 1l
made it necessary to provide a general definition of an offence against the’ peace
and security of mankind, as had tentatively been done in draft article 3. ; However,
he said, he was not convinced that either alternative of the draft agticle”was
necessary. If Part II, "Persons covered by the present articles®, was properly
formulated, there would be no need for a general definition and the scope of the
Code ratione materiae, he stated, could be defined simply by stating that the
articles applied only to the offences set forth in Part II.

135, FPirst alternative. The first alternative of draft article 3 contained, in the
view of a number of represeptatives, elements that were of great importance to the
fundamental interests of the international community. The first alternative, they
said, contained the elements that the Commission had recognized as being of the
greatest importance for safeguarding the fundamental interests of the international
community. The first alternative was also, it was said, more precise than the
second one and was thus preferable.

136. Some representatives, noting that the first alternative was closely linked to

article 19 of Part One of the draft articles on State responsibility, considered
that it ‘augured well for comprehensive future work on the topic.
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137. One representative was of the view that the elaboration of a specific list of
punishable acts would be preferable, and considered ‘that the provisions of the
first alternative of draft article 3 might serve either as a basis for the
elaboration of such a list of punishable offences or as a general provision to be
supplemented by specific criteria for determining the seriousness of a breach and -
the essential importance of the obligation in question.

138.'0ne representative expressed the view that the first alternative consisted
mainly of an enumeration of offences and did not specify the characteristics that
were common to such offences, and considered the expression "serious breach” too
vague. There was also, he said, a certain degree of ovetlap, particularly where
subparagraphs (c) and (d) were concerned.

139. Second alternative. One reprezentative expressed preference for the second
alternative of draft article 3. He was of the view that there should, in the first
alternative, be a general definition of an offence against the peace and security
of mankind, which would be supplemented by a list of specific offences. Such a
general definition, he said, should be based on the criterion of the increased
public danger resulting from such offences and general awareness of their hacrmful
effects.

140. Some representatives considered the second alternative of draft article 3 too
vague. The concept of "internationally wrongful act recognized as such by the
international community as a whole" was considered too imprecise to be included in
a definition of offences.

141. One representative stated that the second alternative of draft article 3 was a
transposition of the text of draft article 19 of Part One of the draft articles on -
State responsibility, with respect to which he had the most serious reservations
and which, he said, was concerned with States and not individuals and was, thus,
not acceptable.’

142. Another representative made the point that the second alternative of draft
article 3 sought to establish a link between an international offence and a breach
of the rule of a peremptory norm of international law (as defined in article 53 of
-the Vienna Convention on the Law of Treaties), but that it was not in fact the

of fences but the peremptory norms that were recognized by the internaticnal
community as a whole. He suggested, therefore, that the second alternative of
draft arcicle 3 be revised to read as follows: ' "Any internationally wrongful act
resulting from a breach of an international obligation of ‘essential importance for
the safeguarding of fundamental interests Of mankind and recognized as such by the
internationzl community is an offence against the peace and security of mankind®,
and that the first alternative of draft article 3 should then follow setting out
examples of such breaches of obligation.

143, Another representative stated that in view of the divergence of views in the
Commission, an open-ended definition should be adopted, providing criteria to
determine whether or not a particular act constituted an offence under the Code,
followed by an enumeration of important 1ntetnationa11y wrongtul acts.
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144. Finally, it was stated that if a general definition was to be included, the
second alternative of draft article 3 could be used, provided it was made clear .
that the serious offences, recognized by the ipternational community as crimesg .
against the peace and security were solely the offences covered by the

draft Code of Offences. .

art V_(Acts constituting an offence;fgginst the peace and security of nankind)z
article 4, section A i

145. Several representatives stated that they favoured the first alternative of .

section A proposed by the Special Rapporteur for draft article 4, which reproduced o

the Definition of Aggression adopted by the General Assembly in resolution

3314 (XXIX). The incorporation of such'a definition in the Code was, in their .
view, indispensable. A mere reference to the resolution, as suggested in the
second alternative, would not suffice. )

146. Some repreeenfetivea,,howerer. wondered whether the-ppliticelrnature of the
Definition of Aggression, in the resolution, should not be re-examined with a
juridical perspective in mind with a view to modifying it for the purposes of the
Code. _ , - .

147. It was stressed by some representatives, however, that draft article 4, :
section A, derived from General Assembly resolution 3314 (XXIX) and attempts to use
that resolution as a basis for legal action reflected a lack of understanding not.
only of the nature, object and purpose of the resolution itself, but also of the .
process of elaborating legal norms.

C. STATE RESPONSIBILITY

1. General observations h B

148. The great importance they attached to the topic of State responsibility was .
emphasized by representatives. A document setting out the international
respongsibility of States would, it was said, be a major contribution to the
codification and progressive development of international law, and. to the
strengthening of the international iegal order. The topic, in the view of some
representatives, was one of the most important on the agenda of the International
Law Commission. The point was made that State responsibility had gained important
practical significance since the Commission had, in Part One of the draft articles,
enlarged the scope of traditional international law by including in those articles
the matter of State responsibility for such ‘illegal acts as aggression, colonial
donination and racisa.

149, Some representatives considered that an instrument covering the whole issue: of
State responsibility would also enable States to .regulate or deal with individual. -
cases of responsibility through further and more specific agreements.

150. Some repreeentetivel exprelled the wish, in view ot the considerable .
importance they attached to the topic, to see work thereon .proceed at a Easter
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pace. They were of .the view that with the submission, last year, of the draft
articles of Part Two substantial progress had been made, and that gubstantive
discussion of those draft articles should now take place. The subject was
admittedly of great complexity; but it was their hope that the Commission could
proceed further. Perhaps considerbly more time should be devoted to the topic, it
was said, at the Commission's future sessions if progress was to be made. The hope
was expressed that work on all the draft articles concerning State responnibility
would be brought to a conclusion in the near future.

151. Appreciation was expressed for the valuable contributions made by the Special
Rapporteur, Mr. Willen Riphagen.

152. Some reptesentativea vwere of the view that the work of the cOnmisoion should
proceed on the basis of the draft articles proposed for Part Two which, in their
view, had already been accepted by an overwhelming majority of State:z as a basis
for discussion, in so far as its basic structure and, in particular, the
distinction made therein between the legal consequences of international delicts
and of international crimes were concerned. t .

153. One representative propose¢ that the Commission establish a tentative
timetable of work for the topic. Another representative was of the view that the
Commission should continue its work expeditiously with the aim of arriving at a
text of a draft convention which, even if not ratified, would still influence the
conduct of States and constitute a reference text for international courts and
tribunals.

154. The view was expressed by one representative that the purpose of the draft
articles on State responsibility was that of determining: what constituted
internationally wrongful acts; the liability and legal consequences for such acts;
and the measures which countries affected by such acts might take in rasponse. It
was important for its practical application, it was said, that the international
legal instrument on State responsibility be clear and as uncomplicated and as
comprehensive  as possible. The principal purpose of the draft articles should be
of a preventive character; in other words, it should ensure that an internationally
wrongful act is not committed and that, if committed, the response of the injured
State is kept within proper legal bounds. The draft articles, in the view of these
delegations, should be oriented towards tiis requirements of international practice,
which needed the clearest possible guidelines.

155. Some representatives, while conuide:ing the draft articles of Part Two and
their commentaries as representing a concrete achievement in the progressive
development of international law and its codification, expresszd the view that
there were certain questions raised in the draft articles which required careful
handling. Since article 19 of Part One had already confirmed the concept and
content of international crimes, it was only lcgical that Part Two of the draft
articles set out their lega) consequences. Further, because of the serious harm to
international peace and security brought about by international crimes, in
particular, by the crime of aggression, the ptovisionl on the consequences of
international crimes should focus on the ergo omnes nature of the crime and on its
consequences, which differ from the consequences of internationezlly wrongful acts
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of a general nature. Otherwise, the distinction between .international crimes and
internationally wrongful acts of a general nature would be without any practical
-igniticance.

156.. One roptclentative hoped that further consideration would be given to such
issues as: the treatment of international crime and jus cogens; the identification
of the injured States in the case of breach of obligations under multilateral
conventions and the nature and scope of countermeasures; and the relationship ,
between countermeasures and procedures for dispute settlement. The Commission, if
necessary, should review the definition of "international crime” as laid down in
Part One of the draft articles. :

157. Some representatives referred to the relationship between State responsibility
and the draft Code of Offences against the Peace and Security of Mankind. They
vwere of the view that the subject of State responsibility could not be completely
divorced from that of the draft Code of Offences. Article 19 of Part One of the
draft articles on State responsibility provided for international crimes and this
raised the question of the scope, ratione personae, of the draft Code of Offences
against the Peace and Security of Mankind. The point was made that the Cormission
should deal with the question of international crimes committed by States under the
topic of State responsibility, whose scope was wider than that of the draft Code of
‘Offences against the Peace and Security of Mankind.

158. Some reprasantatives were of the view that consideration of the legal
consequences of international crimes should algo have regard to the ralationship
between the present topic and other topics, such as the draft Code of Offences
against the Peace and Security of Mankind and international legal practice relating
to the treatment of - international crimes.

159. One representativa did not share the concern that the tclationship that exists
between this topic and that of the draft Code of Offences against the Peace and
Security of Mankind would be a bar to treating the subject of Gtate tolponlibility
exhaustively.

2. Comments on draft articles

(a) Articles of Part Two provisionally adopted by the Commission

Acticle S

Observations on article 5 as a whole

160. A number of representatives noted with satlbfaction the provisional adoption
by the Commission of draft article 5 on the definition of an “injured state'
which, it was said, vas an a:ticlo of considerable significance.

16l. Some representatives considorcd the provisions of draft article 5

comprehensive and adequate in their coverage of the variety of situations in which
injury to a State could arise.
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162, The' point was made that the provisions of the draft article -should allow for
the possibility of an extension of ‘the categories of injured States.

' 163. Some representatives considered that further precision in the definition of an
Finjured ‘State™ was necessary. ‘States would not be equally affected, it was said,
‘by the same wrongful act'and differentiation between States "directly injured" and
States "indirectly injured" was necessary.  If such a differentiation was not made,

 ‘States ‘may overreacit to injuries and there may be. unjustified countermeasures.

Internationally wrongful acts differed .and entailed different legal consequences.

' 164. One representative considered the scope of the definition of 'injured State'
to have been broadened to the point where even an unrelated State couid interpret
~the provisions of .draft arcicle 5 in its favour and take action as an injured
‘State. The point was made that entitlement to'take countermeasures should vary
according to the nature of the particular injury sustained. It was thought, for
example, that the measures envisaged in paragraph 2 of draft zrticle 6 or those in
draft article 7 .would not appear appropriate to ‘an indirectly injured State.

165. The view was expressed by one representative that it was necessary to make an
adequate distinction between directly injured States, on the one hand, and, on the
other, States that are affected by a wrongful act merely by virtue of their being
party to a treaty or members of the community of States. Such a distinction was
necessary both in view of State practice which, it was said, did not justify the
present approach in draft- article 5 and because indiscriminate conferment of
*injured State" status could result in any State being able to maintain that it was
entitléd to take countermeasures. Such a possibility, it was said, increased
‘considerably in the case of breach of a multilateral treaty; or in case of an
~international crime when any State would be an "injured State”.

16€. The suggestion was made that the Commission should give further thought to
simplifying draft article 5 with a view to arriving at a definition of "injured
State" that would serve as a practical tool in identifying who would be entitled to
exercise the rights arieing under Part One of the draft articles.

Observations on particular provisions of article 5

Paragraph 2

167. The view was expressed by one representative that paragraph 2 of draft
article 5 seemed to be rendered less than useful by over-complication. One
representative considered the enumeration_in paragraph 2 of acts constituting
infringement of rights to be somewhat arbitrary. The enumeration, he said, could
not be exhaustive and it would be simpler to include wrongful acts in two
categories, those arising out of bilateral treaties and those arising out of
multilateral treaties.

168. Subparagraph (a). One representative noted that a breach of bilateral
customary law was not presently c<rered in subparagraph (a) of paragraph 2 and it
wag a point which should be covered. : :
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169. Subparagraph (b) to (d). The view was expressed by one representative that
subparagraphs (b) to (d) of paragraph 2 gave excessive emphasis to sources and
details which, in turn, raised questions that could not be resolved in a Convention
on Staté Responsibility. The cases sought to be covered in subparagraphs (b) to
(@) (judgement or other binding dispute settlement, decision of an international
court or tribunal, binding decision of an international organization and a treaty
provision for a third State) could, in his view, be dealt with under bilateral or
multilateral agreements. .Accordingly, deletion of subparagraphs (b) to (d) seemed
advisable. There was, in his view, no reason for a Convention on State
responsibility to provide an exhaustive list of all possible legal sources.

170. Subparagraph (e). One representative expressed agreement with the new .
language of subparagraph (e) (iii) of paragraph 2 which, in his view, recognized
that fundamental human rights, aside from being protected by treaty, were, or at
least could be, a subject of customary international law.

171. The point was made by one representative that paragraph 2

subparagraph (e) (iii) which, he said, arbitrarily included special rules among the
general rules would be unacceptable to a number of countries, and should either be
reconsidered further or onitted from Part Two of the draft article.

172. Sugga:agragha‘gel and gf). Some representatives were unable to acree with the
provisions of subparagraphs (e) (iii) and (f) of paragraph 2. The reference in
these provisions to primary rules that arose out of Covenants on human rights
could, they said, prove inconsistent with such primary rules.. Also, owing to the
complex nature of their provisions on obligations, it was typical for such *
Covenants on human rights to provide for special arrangements and procedures
concerning responsibility and implementation. Such arrangements and procedures
would, they said, be preserved through the reservations made in articles 2 and 3 of
the draft articles on State responsibility, already provisionally adopted by the
Commisaion. It was -impossible to make the provisions retroactive or etablish them
in abstract terms in the Convention on State responsibility, or to read these
provisions into existing legal relationships with the use of a general definition
of the. injured State.

173. Subparagraph (f). One representative, referring to the provisions of
subparagraph (f) of paragraph 2 ("if the right infringed by the act of a State
arises from a multilateral treaty, any other State party to the multilateral
treaty, if it is established that the right has been expreéssly stipulated in that
treaty for the protection of the collective interests of the States parties
thereto®), questioned whether it should be left to States parties to a multilateral
treaty to decide what should be deemed to be in the "collective interest". It
seemed to him that the concept of the "common heritage of mankind” would, for
example, also be an example of a collective interest.

Paragraph 2, subparagraph (f), endApe:egsggp 3

174. A‘nunber of representatives referred to- the distinction they felt should be
made in the draft articles between the position of a State directly injured and the
position of another State that was not directly affected. The point was made by
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one iepresentative that a problem arose from the fact that in the present draft of
article 5 the status of “injured State"™ was rightly accorded to States directly
affected by the wrongful act (paragraph 1 and paragraph 2, subparagraph (e) (ii)),
but was also granted in just the same way to States not directly.affected.
(paragraph 2, subparagraph (f) and paragraph 3). It was, he said, necessary to.
make an adequate distinction between those two categories, both in view of State
practice, which hardly justified the approach taken in draft article 5 in its
present form, and because the indiscriminate conferring of "injured State" status
might result in any State being able to claim that it was entitled to take:
countermeasures. He felt that States that were not specifically and directly
affected by the wrongful act should not fall into the category of "injured State",
and that the range of possible actions should be adjusted accordingly. This
applied in particular to paragraph 3 of draft article 5 concerning an international
crime,

Paragraph 3

175. One representative expressed the view that the final forulation to be given to
the provisions of paragraph 3 of draft article 5 (in addition, "injured State" -
means, if the internationally wrongful act constitutes an international crime [and
in the context of the rights and obligations of States under articles 14 and 15},
all other States) should be determined in light of the final text of the draft Code
of Offences against the Peace and Security of Mankind.

176. One representative considered that the value of the present formulation of
paragraph 3 lay in the fact that it implied that all other States were entitled
individually to respond to an international crime, such as the crime of
mercenarism, as if their individual rights had been infringed by the commission of
the international crime. Thus, obligations under paragraph 3 would become the
responsibility of the international community, which could collectively censure and
zeact to the perpetration of an intérrational crime.

177. The point was made by some representatives that, in the event of ar
international crime, the intention of paragraph 3 could be understood to mean that
211 States would be able to exercise the rights arising under draft articles 6

to 9. They stated that it was not clear, however, whether, and to what extent,
these rights were to be restricted by the provisions of draft articles 14 and 1S.
The bracketed language in paragraph 3 ("in the context of ... articles 14 and 15%),
they said, did not clarify this point entirely. One representative thought that
the bracketed language in paragtaph 3 clarified the point and was therefore
necessary.

178. The view was expressed by some representatives that further thought was
necessary on the question of the relationship between the rights.of States not
directly affected by an international crime and the possibilities for taking
collective measures in response to international crimes under the United Nations
Charter (as stated in paragraph 3 of draft article 14). It was clear, they said,
that whenever questions relating to the maintenance of international peace and
security were concerned the procedures of the Chartet of the United Nations would
be applied. They expressed hope that this point would clearly be made in the draft
articles.

¥
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179. One representative did not consider the references to international crimes in

paragraph 3 to be well-founded. Were such a notion to be included, he said, the
bracketed language would be a useful contribution in making explicit the point that
"all other States” did not have the right to free recourse 'to all of the remedies
provided for in draft articles 6' to 9.

180. The point was made by one representative that the criticism voiced as to the
reference in the text to the sources of the obligation breached by the
internationally wrongful act was amply answered by paragraph (4) of the

commentary. Furthermore, the addition of subparagraph (¢) in paragraph 2 filled a
gap. PFurthermore, the words in square brackets in paragraph 3, when read in the
light of paragraphs (26) to (28) of the commentary, indicated the Commission's
conviction that the legal consequencas of international crime might require further
elaboration. Consequently, he said, there was no longer any doubt that restrictng
the work of the Commission in Part Two to the traditional fields of State

responsibility in Part Two would create an unacceptable inconsistency with Part One
of the draft articles.

Article 6

181. The view was expressed by one representative that an attempt should be made to
formulate draft article 6 as exhaustively as possible, as certainty was required.
The suggestion that the expression "inter alia” be included in the chapeau of
paragraph 1 of draft article 6 could, it was said, raise difficulties, as such an
inclusion could legitimize any requirement made by an injured State of an author
State. If the expression "inter alia” was to be used, some controlling element .
such as the words "in accordance with international law" should also, it was said,
be included in the text. K

182. Some representatives expressed the view with respect to the words "may
require® in paragraphs 1 and 2 of draft article 6 that such words did not fully
convey the seriousness that should be associated with internationally wrongful
acts. They were of the view that draft article 6 should emphasize the obligation
of the author State and in addition set out the options available to the injured
State. One representative considered that the phrase "the injured State may
require the State which has committed an internationally wrongful act ..." clearly
implied that the author State was under an obligation to carry out the measures
required of it under the article. The suggestion was made that the words "shall be
entitled to" should replace the words "may require™ in order to bring out more
forcefully the rights of the injured State.

183. One representative considered draft article 6 unnecesgsarily detailed. He
expressed preference for a more all-embracing remedy for an injured State,
accompanied by some formulation regarding implementation and jurisdiction.

184. One representative was of the view that the provisions of draft article 6
should be explicit on the point that the draft article was intended to regulate in
general terms the rights to reparation of States injured by internationally
wecongful acts. The draft article was, it was said, acceptable in its important
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points but some modification and clarification were thought necessary: deletion of
the words "to release and return the persons and objects held thtough such act” in
subpatagzaph 1 (a)s deletion of subparagraph 1 (b); and the implementation of
subparagraph ‘1 (c) did not seem feasible not only because it was materially
impossible but also because it was legally impossible to do so, as demonstrated by
multilateral conventions on the settlement of disputes. It was suggested that once
this point had been taken care of, draft article 7 would become redundant.

185. It was suggested that it would perhaps be preferable to state clearly that the
injured State was entitled to require the State that had committed the wrongful act
to apologize and to punish those responsible or provide other forme of satisfaction
1n paragraph 1 (d) of draft article 6.

186. With reference to paragraph 2 of draft article 6, the view was expressed by
some representatives that compensation in lieu of restitution should not be limited
to monetary compznsation but should include compensation in kind. The point was
made- that only a State that had incurred damage should be entitled to make a claim
for compensation. The point was made that a formulation on the question of the
claim for compensation should be as flexible as possible, and that the expression
"appropriate damages™ would perhaps serve such & purpose.

187. The view was expressed by one representative that the formulation in
paragraph 2 of dzaft article 6 fell far short of the standards established in the
judgement of the I.rmanent Court of International Justice in the Factoryat Chozow
Case (PCIJ (No. 17, p. 47)). 1t wvas suggested that article XII of the 1972
Convention on International Liability for Damage Caused by Space Objects, which
provides that compensation will be determined "in accordance with international law
and the principles of justice and equity® should serve as a model. The provisions
of article XII were, it was said, negotiated by States representing all ideologies
and interest groups and had been accepted by a large number of States.

188. One representative noted that no article dealing with “satisfaction” for an
internationally wrongful act that had not caused material damage had been

proposed. He expressed agreement with the Special Rapporteur's comment in

footnote 38 to paragraph (11) of the commentary on draft article 6, that the
International Court of Justice in its Judgment in the Corfu Channel Case (ICJ
Rbports, 1949, p. 36) held that a declaration of a violation of international law
was in itself appropriate satisfaction. Such a solution, however, in his opinion,
was available only if an international judicial body made such a declaration and
not all cases of intecnational responsibility were submitted to an international
judicial body. Thus, a prcvision on "satisfaction™ should be included in the draft

articles,

Article 7
189. Some zepresentatives expressed the view that inclusion in the draft articles

of a separate provision on the treatment of aliens was unnecessary, as a general
provision, it was said, could cover all cases.
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190.- One teptesentative considered inclusion of a provision giving’ special
protection to aliens unacceptable as such an 1nc1union could create unnecessary
ptobxona for inter-State relations.. .

191. One representative was of the view that draft article 7 recalled the régime of
capitulations, and wondered exactly what was.meant in draft article 7 by the .-
treatment of aliens. Classical international law, he said, recognized the notion
of a "degree of minimum civilization® but such a notion was subjective. The same
applied to the concept of the general obligation of vigilance, presumably incumbent
‘upon States, which was based on the definition given by the arbitrator Max Huber. :
Even though Eurcpean law did not recognize the validity of .the Calvo clause, it was
acknowledged that it was confirmation of the rule on exhaustion of internal
recourse.  If the intention of draft article 7 was to sanction such a rule such an
intention could be supported. What actually mattered, however, was the denial of
justice, but this was already covered in other instruments. Thus, in his view,
draft article 7 should be omitted. - ” -

192, One representative did not see the nead -foi: a special provision on the
position of aliens, since that situation could be covered in draft article 6,
particularly in its paragraph 2. The provision also came close, he said, to a
statement of a primary rule of State responsibility, with which the Commission was
not concerned at this stage of its work. He stated that the question of the
treatnent of aliens was rather a conttoversial one. '

193. As to the statement of the obligation.of. the author State in draft atticle 7.
one representative was of the view that it should begin by clearly stating that K
¥the author State has the obligation to take the following measures®. e

194. The point was made by one representative that draft article 7 began with‘the
words "If the internationally wrongful act is a breach of an international
obligation ...". However, an internationally wrongful act could, he said.’ptaud on
its own as an injutious act.

L]
PR

Acticles 8 and 9

195. The view was expressed by one representative that the distinction between
draft article 8 (which concerned measures an injurad State would be entitled to
take by way of reciprocity) and draft article 9 (which concerned measures an :
injured State would be entitled to take by way of reprisal) seemed very slight: and
that it would be preferable if the provisions of the draft articles were coubined.

196. The view was also expressed, however, by another representative that there was
sufficient ground for a clear distinction being maintained between reciprocity: in
draft article 8 (which concerned obligations of the injured State corresponding to
or directly connected with the obligation breached by the author State) and- v
reprisal in draft article 9 (which concerned obligations of the injured State S
unconnected with the obligation bteached).
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197. One tcp:caontativo congidered that dealing with .reciprocity and reprisal in
separate articles was not objectionable but that 1t was important to. fully ‘clarify
the concept of tcprisal. :

198. Thn obaetvation was made by one teprasentative that, with the excoption of
certain emergency situations, countermeasures in the form of reciprocity or '
reprisal should follow submission of a claim for reparation; and that. entitlement
to countermeasuces: should cease once reparation is made.  Countermeasures may be
taken, it was said; to cause an author State to cease a wrongful act or to abide by
an agreed reparation agreement or dispute settlement procedure, or to preclude
further dalngo to the injuted State in the meanwhile. :

199. The vicw was exptelaed by one, :epresentative that in fornulating provicions on
countcgnoqnu:cc, constant: consideration :should be given to their proportionality
with reference to the gravity of the internationally wrongful act. The principle
of reciprocity, it was also said, should serve as a basic regulator of the extent
of countermeasures, in view of cases of disproportion between the gravity of a
wrongful act and actions presented as reprisals.

Article 8
200, The point was made by one representative that there was no basis for depriving
an injured State of its right to reciprocal treatment with respect to the matters
("obligations of a receiving State regarding the immunities to be accorded to
diplomatic and consular missions and staff"; and "obligations of any State by
virtue of a peremptory norm of general international law") mentioned in draft
acrticle 12. The principle of reciprocity was, it was said, a pillar of
international relations and an expression of the equal sovereignty of States. The
fact that one State's treatment of another State constituted an internationally
wrongful act should be further justification for, rather than a bar to, reciprocal
treatment. If such were not the case, a State :esponsiblo for a wrongful act would
be in a more favourable position than the injured State. A wrongful act should not
shield the author State from reciprocal treatment.

Article 9

201. The point was made by some representatives that the principle of -
*"proportionality” referred to in paragtaph 2 of draft atticle 9 was realonablo and
necessacy. , )
- 202, Thc_viow was expressed that the wo:d_“nnnifestly disproportional® in
paragraph 2 of draft article 9 seemed too vague for practical application. An
~ alternative formulation, it was said, may be a provision to the effect that :
exercise of a right of reprisal should be commensurate with the seriousness of the
~ internationally wrongful acts. . ’ :

 203. The point was made by one rcpresentativ§ that the doctrine o¢ reprisal snould
. be treated with caution. The law of armed conflict, it was said, hud taken steps
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to prohibit most reprisals. There was considerable merit in the draft article
proposed by one member of the- Cbnnieeion in peregreph 131 of" the report of the
CO-nieeion.
204. The vieW‘wes expreesed by enother repreeentative thet reprieele involvtng
armed force or affecting the territorial integrity or political .independence of a
State were prohibited in internetionel law and this ehould be expreeely retlected
in draft article 9.
205. One representative observed that repriaele are. regulated by 1nternetione1 :
customary law and that it would be useful if customary rules were clarified and
ceaffirmed. Such reaffirmation should include the norm expressed in the 197¢C
Declaration on Principles of International Law concerning Priendly Relations and -
Co-operation among States in accordance with the Charter of the United Nations
(General Assembly resolution 2625 (XXV) of 24 October 1970) that "States have a
duty to refrain from acts of reprisal involving the use of force". This principle, "
it was said, also derived from article 2, paragraph 4, of the Charter of the United
Nations but may need clarification. The further principle that reprisals involving
.the threat of force were also prohibited, a principle not explicitly stated in the
1970 Declaration, should eleo, it wvas said, be reaffirmed.

Article 10

206. The point was made by one representative, with reference to the provisions of

paragraph 1 of draft article 10 (which provide that "no measure in application of lw"

article 9 may be taken by the injured State until it has exhausted the
international procedures for peaceful settlement of the dispute available to it in
order to ensure the performance of the obligations mentioned in article 6%), that a
procedure for the peaceful settlement of a dispute could be time-consuming and not
always effective. Thus, it would be advisable to provide in paragraph 1 of draft‘
article 10 that a dispute settlement procedure ehouLd not only be aveileble but
etteceive. :

207. Another representiative considered that draft article 10 should be reformulated
to preclude prolongation of an internationally wrongful act by an author State on
the pretext that procedures for settlement of the dispute should first be -
exhausted, before a "measure in application Of article 9 may-be taken by the
injured State". There was also the need, it was said, to prevent exertion of
pressure against another State, especially small and mediuu-eized States, in the
name of determining the reeponeibility. : ,

208. One representative was of the viaw thet the provisions of draft acticle: 10
needed careful examination. It seemed to him that existence of a particular avenue .
for settlement of a dispute ought not to preclude an appropriate countermeasure on
the part of an injured State., While it was true that there were countermeasuces
that were acceptable in all cases and some that were not acceptable in a particular
context, existence of a dispute settlement procedure should not rule out all
counterneeeurel.
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209, The view wa: exprcsaed by one representative that while the “suspensive®”
effect of draft article 10 was juatifiable, clarificationa were necessary in the
draft article. There appeared to be some discrepancy between the text of draft -
‘article 10 and its purposes as described in the commentary to the draft article.
Paragraph 1 of the draft.article was not sufficiently clear with respect to the
degree of ‘automatic ‘availability of a third party dispute settlement procedure, or
with respect to its binding result. The words "ensure the performance of the
obligations mentioned in article 6" did not, for instance, necessarily convey the
notion of a binding result. The words "international procedures for peaceful
settlement of the dispute®, in the plural, also used in draft article 10, may
conceal delaying alternatives. The greatest possible precision was necessary with -
respect to the conditions suspending countermeasures, otherwise open to the injured
State. This would also promote wider acceptance of arbitration or judicial-
settlement on the part of States and protect a weaker party from unduly harsh
countermeasures.: The possibilities of recourse to obigatory conciliation
procedures, he said, should be more adequately reflected in the text of draft
articie 10. : . .

210.the view was cxp:claed by~onq representative that in its present form, draft
article 10 was too restrictive in favour of the author State. If the draft article
‘was to be acceptable, provision should be made for effective machinery for the
‘gsettlement of disputes. The point was made that in exercising a right to
reprisals, an injured State must act in accordance with the principles of
proportionality and must fulfil its obligations under the Charter of the United
Nations relating to the ptohibition of the use of force.

Article 11
211l. The view was expressed by one representative, with reference to paragraph 2 of
draft article 11 (which provides that "the.injured State is not entitled to suspend
the performance of its obligations towards the State which has committed the
internationally wrongful act, if the multilateral treaty imposing the obligations
provides for a procedure of collective decisions for the purpose of enforcement of
the obligations imposed by [the multilateral treaty]), that greater precision
should be given in paragraph 2 to the extent to which a “"procedure of collective
decisions for the purpose of enforcement of the obligations” under a multilateral
treaty should be effective to entail suspension of an injured State's entitlement
to take individual countermeasures in response to an intorngtionally wrongful act.

212. One representiative expressed reservations with respect to the inclusion of
paragraph 2 in draft article 11, It seemed to him that its provisions went too
far, in the present state of international relations, in fettering the rights of an
injured State to have recourse to countermeasures in response to an internationally
wrongful act. - ) ,
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Article 12

213. Some representatives were of the view that the provision on jus cogens in
paragraph (b) of draft article 12 was necessary to make it clear that obligations
might not be suspended if they had the status of peremptory norms of general
international law. The concept of jus cogens, it was said, was now established in
international law. The commentary of the Special Rapporteur on this question was
considered fully convincing. ,

214. One representative did not consider satisfactory the idea thet~the concept of
jus cogens had a role to play in the law of State responsibility and saw no need,
as a matter of law, for the inclusion of a reference to it in Part Twc of the draft
articles. The inclusion c¢f such a concépt, he said, would only add confusion to an
already difficult text. He stated that he would much prefer paragraph 12 (b) to be
deleted, if not draft article 12 as a whole.

215, The suggestion was made by one representative that the chapeau of draft
article 12 ("Articles 8 and 9 do not apply to the suspension of the performance of
the obligations:") should be reconsidered with a view to omitting the reference in
the chapeau to draft article 8 on reciprocity. The chapeau of draft article 12
would then refer only to draft article 9 on reprisals.

Articles 14 and 15

216. One representative, while saying that he was flexible in matters of drafting
and detail, strongly favoured retention of the substance of draft articles 14 and
15 and urged the Commission to move forward in safeguarding international public
policy in this area.

217. Some representatives were of the opinion that draft articles 14 and 15 ceemed
to present the legal consequences of international crimes too concisely.  The point
was made that it was timely and realistic for the draft articles to list,éhe
specific legal consequences of international crimes. This should include, for the
State directly affected, it was said, the consequences referred to in draft

article 6 et seq. without the procedural restrictions usually imposed in case of
delict, while in the case of every other State there should be the right to demand
cessation of the wrongful act and provision of restitution and safeguards against
repetition of the wrongful act. There would also be the universal criminal
responsibility of individuals. The principle that States could not, in the case of
international crimes, invoke State immunity should also, it was said, be included
in the draft articles. The observation was made that it should be explicitly
provided that, on the basis of existing agreements, all States should join in
appropriate countermeasures and in measures determined by the United Nations
Security Council.

218, The view was expressed by one representative that draft articles 14 and 15 did
not give clear answers to questions relating to the content, form and scope of
State responaibility for international crimes, because they failed to define
specific types and categories of such crimes. The point was made that the

/eee



A/CN.4/L.398
English
Page 44

provisions of draft article 14 stated in general terms that "an international crime
entails all the legal consequences of an internationally wrongful act"™ but did not
define the categories of such crimes. The provisions of draft article 15 stated
that "an act of aggression entailed all the legal consequences of an international
crime® without indicating that the Charter of the United Nations prohibited acts of
aggression and provided for specific.measures if there was an act of aggression.
Such international crimes as aggression, the policy of racial discrimination,
genocide, apartheid, colonialism, use of mercenaries, international terrorism,
propaganda, preparation for nuclear war, militarization of outer space, use of

. force against the territorial integrity or political independence of States, and
other offences against the peace and security of mankind should, it was said, be
included in the category of intecrnational crimes entailing the responsibility of
States.

219. One representative considered that the provisions of draft articles 14 and 15
constituted an important link between the draft Code of Offences against the Peace
and Security of Mankind, on the one hand, and State responsibility on the other.
The provisions of draft articles 14 and 15 would also, it was said, be a milestone
in the development of international law. They would discourage States from
resorting to international crimes or assiiting other States, overtly or covertly,
in commission of international crimes.

220. The view was expressed by one representative that reference to the criminal
responsibility of States would only cause confusion and blur the distinction
between the draft Code of Offences against the Peace and Security of Mankind, on
the one hand, and State Responsibility, on the other, and would obstruct efforts to
determine the legal consequences of international crimes.

Article 14

Observations on article )4 as a whole

221. Some representatives noted that the provisions of draft article 14 dealing
with the legal consequences of an international crime were a logical corollacy to
recognition of the concept of international crime in article 19 of Part One of the
draft articles.

222, Some representatives were of the view that the provisions of draft article 14
should be examined in connection with article 19 of Part One of the draft
articles. A satisfactory answer to the question of the legal consequences of an
international crime would be found, it was said, if broad consensus was reached on
acts which constituted international crimes. The view was expressed that the
Commission should postpone inclusion of any article on the legal consequences of
State responsibility for an international crime until a consensus was ar:ived on
the scope of the primary obligation.

223. The point was made by one representative that a distinction should be drawn

between international delicts and international crimes and that there should be a
non-exhaustive subcategorization of international crimes with emphasis on human
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rights aspects. When the three parts of the draft articles were considered as a
whole, such matters, it was said, could be tesolved.

224. The view was expressed by one representative that given the distinction made
in acticle 19 between international delicts and international crimes, it was to be
expected that both types of illicit acts would entail different legal consequences.
The point was made that draft article 14, in the case of international crimes,
seemed to be limited to an enumeration of oubligations of a negative and passive
nature. It was hard to conceive that State obligations should be limited solely to
not recognizing aggression, the policy of apartheid, or the practice of slavery or
genocide as legal and not rendering assistance to the author State. Protection of
the basic interests of the international community required specific obligations on
States and collective reprobation and réaction. The provisions of draft article 14
did not reflect such an approach adequately. It seemed advisable to include an
additional subparagraph in paragraph 1 of draft article 14 which would require
prosecution of perpetrators of international crimes.

Observations on particular provisions of article 14

225. Paragraph 1. Some representatives were of the view that the expression "the
applicable rules accepted by the international community as a whole" in paragraph 1
of draft article 14 was unclear, and felt that a formulation which had a recognized
meaning should be found. The view was expressed by one representative that in
their present form the provisions of draft article 14 did not deal with the
relationship between State responsibility and individual responsibility. The point
was made, in this connection, that mention should be made of the duty of States to
co-operate in the prosecution and punishment of perpetrators of inte:national
crines.

226, Some representatives werz of tie view that in paragraph 1 of draft article 14
the expression "the applicabic rules accepted by the international ccununity as a
whole™ was too vague, and should be replaced by the expression "the appli¢ab1e
rules of international law". One representative did not, however, see any
significant difference between the- two expressions. The point was made that the
expression "the applicable rules accepted by the international community as a
wholie® derived from the definition of an international crime in article 19 of Part
One of the drsft articles, and that the commentary to article 19 made it clear that
the words "as a whole"™ did not mean unanimous recognition by all members of the
international community but referred rather to the essential couponents of that
community. °

227. As noted above, in the observations made on draft article 14 as a whole, the
view was expressed that paragraph 1 of draft article 14 should be redrafted after a
decision ha§ been taken on article 19 of Part One of the draft articles.

228. Paragraph 2. The view was expressed by one representative that paragraph 2 of
draft article 14 was logical and necessary. Another representative considered the
paragraph would strengthen the minimum obligation of solidarity, if it were to
provide for more active duties on the part of every other State, such as trial and
punizhment of perpetrators of internatiocnal crimes.
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229. The doubt was expressed that the obligations of States currently extended to,
or should be extended to that under paragraph 1 (c) of the article, since such &n
obligation might be excessively burdensome.

230. Paragraph 3. The view was expressed by one representative that the
requirement, in paragraph 3 of draft article 14, subjecting the provisions of
paragraph 3 to the provisions of the Charter of the United Nations would place a
State directly affected by an international crime in a worse position than a victim
of an international delict. It was hoped that this was not the intention in
patagraph 3. ,

231. The point was made that determination of the international wrongfulness of an
act could not be left to the provisions and procedures of the United Nations
Charter as proposed in paragraph 3. The United Nations was required to take
necessary measures in accordance with Chapter VII of thé Charter in case of a
threat to the peace, breach of the peace or act of aggression. However,

Chapter VII did not cover all aspects of the international responsibility of
Statés. A comprehensive formulation of the legal consequences of an
internationaily wrongful act was necessary.

Article 15

232. Some representatives considered that draft article 15 (which provided that “an
act of aggression entails all the legal consequences of an international crime and,
in addition, such rights and oblications as are provided for in or by virtue of the
United Nations Charter®) was correctly inciuded in the draft articles as a separate
article as aggression constituted the gravest and most dangeirous crime. The point

was made that such separate treatment would tend to deter acts of aggression.

233. Some rep:esentativeg were of the view that having regard to the gravity of
aggression the provisions of draft article 15 in their present form seemed
incomplete. '

234. The suggestion was nade by one representative that the following should be
included in the legal consequencel of aggression: individual and collective
self-defence;y entitlement of the victim State of agivession to suspend all
bilateral treaties (except those relating to a state of war) concluded with the
aggressor States and intcrnment of the citizens and confiscation of the property
and assets of the aggressor State. The point was made that caution was necessary

- in dealing with the subject of self-defence as there werée divetgenciea of view with

respect to the invocation of self-defence.

235, The suggestion was lnde that appropriate reference should h¢ made to
non-recognition of the consequences of aggression and that an aggressor should not
obtain adva:;tage from the aggression. .

¥
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R V Article 16

236. One representative questioned the wisdom of including, in subparagraph (c) o£ >
draft article 16, a.reference to "belligerent reprisals®, International law, he.
stated, banned such reprisals, and the provisions of the draft articles should not
prejudge any queéstion that may arise in regard to belligerent reprisals. T

(b) Comments on Part Three: "Implementation (mise en oceuvre)" of 1nternational
reeponsibility and the aettlement of dieputes ;

i e e e

237. A number of representatxves expressed ag.eement wzth the outline; proposed by -
the Special Rapporteur, for a possible Part Three of the draft articles.

238. The view was expressed ‘by some representatives that appropriate implementation
machinery, including a compulsory dispute settlement procedure applicable to the
interpretation and application of the provisions of Parts One and Two, was
essential for the acceptability of the draft art;cles. A

239. An effective and impartial third-party adJudication would, 1n the view of some .
representatives, be essential and not only promote the rule of law among natxonsj
but also safeguard the interests of small and weak States.

240, Some representatives were of the view that a negotiated settlement of
disputes, rather than a procedure involving a unilateral decision by one party to
submit a dispute to a third party for decision, should be the course followed in .
the draft articles. o

241. The point was made by some representatives that caution should be exercised in-
the elaboration of the draft articles of Part Three given the reluctance of-some .
States to submit to compulsory third-party dispute settlement procedure. 4 co e
E N & ? Do
242. The observation was made that the Commission had rightly brought out the )
relationship between Part Three of the draft and the situation envzsaged,1n the
Vienna Convention on the Law of Treaties with respect to invalidity, termination
and suspension of operatior of treaties and the new legal relationship which came
into exiatence as a resuit of an internationally wrongful act. Some representatives
welcomed the proposed compulsory conciliation procedure, which was similar to the
one provided for in the Vienna Convention on the Law of Treaties and the United
Nations Convention on the Law of the Sea. They also supported the procedure
proposed for inclusion in Part Three whereby any dispute concerning the
interpretation or the application of article 19 of Part One and-article 14 of Part
Two should be settled along the lines of articles 66 (a) of the Vienna Convention -
on the Law of Treaties by submitting the dispute to the International Court of
Justice. Such a line of action, it was observed, was supported by the fact that .

Part Two of the draft articles referrred to the rules of jus cogens and the. special .

~-legal consequencee of international crimes.

243, Sone representatzvel, however, found reference to the Vxenna Conventxon on the
Law of Treaties and the United Nations Convention on the Law of the Sea

unconvihcing. 1In ‘the opinion of one representative, the reason for accession by so‘

‘/..l.\
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few States to the Convention on the Law of Treaties lay mainly in the fact that its
;provisions on the settlement of disputes, particularly the possibility for one of
the parties to resor: unilaterally to the International Court of Justice in seeking
a decision, were unacceptable to a great number of States. He therefore stated
that he preferred a negotiated settlement of disputes in place of a unilateral

. decision of one party to subait the‘disputo to a third party-fot a decision.

244. Some representatives wore -of the view that care ghould be exercioed in dealing
with the invalidity, termination and suspension of the operation of treaties; and
that care should also be exercised in drawing an analogy with the régime of
treaties because the element of consensuality esential to troatiol was not present
in State responsibility. .

245. The point was made by one representative that Part Three could have a bearing
on the idea of an international criminal court and the draft Code of Offences
against the Peace and Security of Mankind. The point was made by one
representative, however, that such relationship as may exist between State
responsibility and the draft Code of Offences against the Peace and Security of
Mankind should not impede exhauotive treatment of the subject of State
responsibility.

246. One representative expressed the view that all matters relating to the
question of the determination and enforcement of State responsibility belonged to
Part Three of the draft articles. These included procedures for the application of
countermeasures and sanctions, and issues relating to the peaceful settlement of
disputes. It would be incorrect, it was said, to reduce the peaceful settlement of
disputes to cor .isory third-party dispute settlement procedures. Such a
‘limitation would encroach inadmissibly upon primary rules existing between States
under a Convention on State Responsibility. The primary rules would in the process
be changed and, basically, all international legal relationships would be subject
to compulsory dispute settlement procedures. Such a course, in his view, should
not be seriously considered in the context of a Convention on State Responsibility
which was, principally, to codify existing law.

D. STATUS OF THE DIPIMTIC COURIER AND THE DIPLOMATIC BAG NOT
ACCOMPANIED BY DIPLOMATIC COURIBR

-1, Gonetal observatioﬁs
247. Several representatives expressed their satisfaction at the substantial
progress made by the Commission in its work on the topic of the status of the
diplomatic courier and the diplomatic¢ bag not accompanied by diplomatic courier.
The efforts made by ‘the Special Rapporteur, Mr.:Alexander Yankov, to resolve
difficulties had, it was said, greatly facilitated such progress.
248, Several representatives referred to the importance of the topic and the need
for its codification and progressive development. The subject of the status of the
diplomatic courier and the diplomatic bag not accompanied by diplomatic courier was
not, it was said, adequately covered by existing international conventions. There
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were differences on a number of matters relating to the treatment of the diplomatic
bag, the consular bag and the question of immunity from jurisdiction.. A principal.
objective of work on the topic was facilitating official communications between
States and their missions abroad. It was important that an international
convention on the topic be formulated as soon as possible to fill gaps in existing
conventions and to establish-a unified regime applicable to the diplomatic courier:
and the diplomatic bag. The need to conclude work on the topic promptly was. fully
borne out by recent events. 1t was gratifying to note that the Commission had
maintained a reasonable balance between the requirement of consolidation and
amplification of applicable international law and the interests of States in
security and free communication. The point was also made that if satisfactory '
rules were elaborcted and adopted in the form of an appropriate legal instrument
they would enhance the effectiveness of inter-State relations and co-operation.

The draft articles currently in preparation would ichieve their purpose if existing
rules were consolidated and matters not now provided for, in the four multilateral
conventions in the field of diplomatic law, were covered.

249. Other representatives doubted the need for further codification on the topic.
Amalgamating separate rules designed for separate circumstances into one rule for
all circumstances was not necessarily either desirable, or describable as
codification or progressive development of international law. It was to be hoped
that the Commission would not devote to the topic time that could usefully be
devoted to other topics. Misgivings were expressed with respect to the need for a
new convention. It was not clear, it was said, that the international community
was ready for the progressive development of law in this area. Of the four
conventions, in the field of diplomatic law that were usually referred to, the 1961
and 1963 Conventions on Diplamatic Relations and on Consular Relations, !
respectively, could serve as a good basis for a progressive development of law
since, in the main, State practice conformed to the Conventions. The 1969 .
Convention on Special Missions and the 1975 Convention on the Reptesentation of
States in Their Relations with International Organisations of a Universal Charzacter
were, however, far from being as widely accepted; and caution was necessary in,
drawing inferences from their provisions. The draft articles currently -being
developed sgould seek to improve rather than to broaden the corresponding
provisions of such Conventions.

250. One representative noted that the Commission's work did not seem to be limited
to the guestion of the diplomatic bag not accowpanied by diplomatic courier but
seemed to also cover the whole question of the status of the diplomatic courier, a
question that was currently regulated by four different conventions. The
Commission should, it was said, take care not to complicate the interpretation and
implementation of the four Conventions and should refrain from preparing a draft
convention which would cover areas regulated by the four Conventions. The
Commission should, it was said, make every possible effort to simplify the draft
articles. The point .vas made that as the status of the diplomatic courier and the
diplomatic bag was governed essentially by relevant provisions of existing
international instruments, the principal objective of the Commission's work should
be limited to supplementing existing basic provisions: In doing so, the Commission
should adhere to the requirements of functionzl necessity and take full account of
the interests of sending, receiving and transit States. The view was expressed by
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‘one representative that the most appropriate procedure, for ‘a case where a State
used a diplomatic courier or a case where a State used unaccompanied diplomatic
bags, was the conclusion of bilateral agreemente under the Conventions in force and
on the basis of. teciprocity..

251. Thevview was expressed by one representative that the purpose of the draft
articles should be to consolidate the provisions of existing conventions; unify
rules so as to ensure similar treatment for all diplomatic couriers; and develop
further rules to cover practical problems not covered by existing conventions.
Though the paramournit question was that of the diplomatic bag itself, it was
important to protect the courier and give him at least certain minimum guarantees.
What was needed was a '‘proper balance. His country rarely used special diplomatic
couriers and was therefore somewhat circumspect with respect to the accord of
excessive privileges and immunities to diplomatic couriers or other personnel. The
point was also made that the topic was broad enough to include communications of
international organizations and accredited national liberation movements.

252. One representative considered that what should be sought in the draft articles
was an appropriate balance between a sending State’s interest in the
confidantiality and safety of its communications, on the one hand, and the secu:ity .
and other legitimate interests of receiving or transit States, on the other. The
principles of the Conventions on diplomatic and consular relations, particularly
the principle of absolute inviolability, should be strictly adhered to, but the
legitimate interests of receiving and transit States must also be safeguarded.

253. One representative was of the vzew that the draft articles -should be based on
the following three fundamental principles: each State had the potential capacity
of a sending State, a third State and a veceiving State; the bag was to be used for
official communications; and the inviolability of the bag was intended to maintain
the confidentiality of official communications.

254, One representative noted that his delegation's central concern remained the
need to control abuse of the diplomatic bag. There were no clear and easy
solutions to the problem. His country favoured a cautious approach to radical
changes in the rules and had found that the rules of the Vienna Convention on
Diplomatic Relations, supplemented by more general rules of customary international
law relating in particular tc self-defence and the duty to protect human life,

of fered greater flexibility of response than had perhaps been thought at first.

Any changes to those familiar rules should not endanger the necessary fundamental
balance between security of communications and restraints on possible abuse;
neither should they inhibit international practices which acted as a safaguard, in
particular the practice whereby diplomatic agents and couriers entitled to personal
inviolability voluntarily subjected themselves to screening or search in the
interest of air transport safety.

255, Oiie repreaentative believed that the essence of the topic related to°
facilitating official communications between a State and its missions abroad. The
Commission should attempt to consolidate in a single instrument existing rules of
international law on the diplomatic courier and the diplomatic bag and give -
precision to such rules, supplementing them where necessary. His country was,
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therefore, somewhat dismayed at the prospect of having to face a plurality of
régimes on important provisions of the draft articles being formulated. While
fully aware of the need for flexibility, his delegation did not see the need for a
new international instrument that would add to the plurality of régimes which
already resulted from existing conventions.

256. A number of representatives were of the view that ‘the draft articles should do
no more than provide for the immunity and inviolability necessary to ensure smooth
fu.ctioning of diplomatic communications. The courier should be granted, it was
said, the protection necessary for the performance of his official duties but at
the same time there should be provision for the protection of the security or
public order of receiving or transit States. The diplomatic courier should respect
the laws and regulations of the receiving and transit States, should not interfere
in the internal or external affairs of those States and should confine himself to
the performance of his functions. It was appropriate that the principles of
reciprocity and non-discrimination had been adopted as a basis for granting
privileges and immunities to the diplomatic courier..

257. One representative welcomed the moves made to reduce the level of privileges
and immunities for diplomatic couriers and to elimina‘e provisions which would be
impractical to administer or would have no real =ffect. The inviolability of the
courier's temporary accommodation would impcse an unrealistic burden on the
receiving State. His delegation opposed the granting of any immunity from
jurisdiction. Couriers of his country who travelled without such immunity had
never experienced difficulties in that regard. 1In view of the increasing number c¢f
incidents in which diplomats had relied on immunity to avoid their civil
obligations, there should be no extension of the categories of persons who might be
tempted to abuse immunity. Another representative noted that the Conventions on
diplomatic and consular relations and the Convantion on Special Missions were
sufficient to provide satisfactory guarantee of the freelom of communication of
States with their missions abroad. It was important, it was said, not to grant a
diplomatic courier privileges and immunities which his functions did not requite
and which would make his status equivalent to that of a diplomat.

258. Observations made by representatives on what they believe should be the
approach of the draft articles on the matter of the diplomatic bag are noted under
draft article 36 below.

259, Several representatives expressed the hope that the Commission at its next
gsession would complete it first reading of the draft articles on the current
topic. Some representatives considered that the topic should be accorded priority
at the Commission's next session.
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2. Comments on dtaft atticlel

(a) Articles grovisionallx adopted by the cOnnission

Article 4. Preedom of official conmunications

260.. One representative, stating that paragraph 2 of draft article 4 involved
reciprocity, which was a minimum requirement, proposed that the words "as a
minimum® be included in paragraph 2 immediately before the words "the same freedom
and protection as is accorded by the receiving State”.

261. The point was madé, by the same representative, that it would be appropriate
to relocate ﬁhe provisions of draft article 4 closer to draft articles 13
(Pacilities), 14 (Entry into the tettitOty of the receiving State or the transit
State) and 15 (Freedom of movement). .

Article 12, The diglonatic courier declared persona non grata
. or not accgptable ‘

262, Some représentatives expressed agreement with the provisions of draft
article 12 as a whole and with the Commission's decision to delete the square
brackets which had earlier been placed around paragraph 2 of the draft article.

263. The point was made by one representative that, as the transit State was
required to accord the diplomatic courier the same privileges and immunities as the
receiving State, it seemed fair that the transit State should also be entitled to
‘make a declaration similar to that referred to in the last sentence of paragraph 1l
of draft article 12. This would avoid a transit State's havirg to admit into its
territory a person regarded. as undesirable.

264. The draft article, in the view of one representative, was closely connected
with subparagraph.(b) of draft article 11 (End of the functions of the diplomatic
courier). It might, therefore, it was said, be appropriate, in the Spanish text of
paragraph 1 of draft article 12, to replace the word "communicar® with the word
"notificar”. The suggestion was made that the provisions of draft article 12 did
not take sufficient account of the ptovisions of paragraph 2 of draft article 9
(Nationality of the diplomatic courier); and that the sending State should be
required to refrain from appointing a national of a receiving State aes diplomatic
courier or to revoke such an appointment if -already made.

265. The view was expressed by one representative that draft article 12 should
specify that a diplomatic courier declared persona non grata or not acceptable
could complete his delivery of the diplomatic bag at its destination. The point
was made that paragraph 1 of draft article 12 and paragraph 2 of draft article 21
(Duration of privileges and immunities) in conjunction with the commentary thereto
could be -understood to mean that, as a courier's functions could come to an' end
before he left the territory of a receiving State, he could for that reascn be
prevented from completcing his mission.

S
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Article 14. 'Ehtgz into the territory of the receiving State
or the transit State .

266. One representative considered that draft article 14 should also deal with the
question of the departure of a diplomatic courier. The Universal Declaration of
Human Rights, provided, it was said, in its article 13, paragraph 2, that everyone
had the right to leave any country, including his own, and to return to his
country..- Such a right would be of particular importance to a diplomatic courier
who was a national of a receiving State. The point was made that should a foreign
diplomatic courier be declared persona non grata or not acceptable, paragraph 2 of
draft article 21 (Duration of privileges and immunities) provided that his
privileges and immunities would cease on his leaving the receiving State.

Article 17, Inviolability of temporary accommodation

267. One representative did not consider it necessary to provide for the
inviolability of the temporary accommodation of a diplomatic courier.

268, Another representative was of the view that the purpose of the draft articles
was not to equate the status of a diplomatic courier to that of a permanently
accredited diplomat, but rather to establish the extent of protection necessary: to
enable the courier to perform his functions and ensure inviolability of the
diplomatic bag. Such protection should not exceed what was actually necessary for
fulfilling the functions of the diplomatic courier. Thus, the provisions of draft.
article 17 on the inviolability of the temporary accommodation of the diplomatic .
courier were not justified. The protection afforded the diplomatic courier in
other provisions of the draft articles were adejuate. Also, as the temporary -
accommodation of a diplomatic courier was usually hotel accomm:dation, such -
provisions could give rise to legal and practical difficulties. The draft article
should, it was said, be deleted. '

;
A

Article 18. Immunity from jurisdiction

269. One representative, stating that the question of a diplomatic courier's
immunity from jurisdiction was adequately covered by article 27 of the 1961
Convention on Diplomatic Relations, considered that draft article 18 should be
deleted.

270. A number of representatives commented on particular paragraphs of draft
article 18, in particular on paragraph 1.

271. Paragggph l. A number of representatives, rzeferring to paragraph 1 of draft
article 18 (concerning .the question of the immunity of the diplomatic courier from
the criminal jurisdiction of the receiving or transit State) considered that its
provisions offered an acceptable compromise between the view that the diplomatic
courier should be accorded absolute immunity and the view that the diplomatic:
courier should not’be accorded any immunity from such criminal jurisdiction.
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272. The view was expressed by one representative that it might be necessary to
include in paragraph 1 of draft article 18 a cross-reference to draft article 16
(Personal ptotection and inviolability) which seemed inconsistent with paragraph 1
of draft article 18. It was noted that, in the absence of the explanations in
paragraph (7) of the commentary to draft article 18 as to the meaning of the
expression "performed in the exercise of his functions", the expression might be
understood somewhat differently and involve difficulties of interpretation.
Recourse to travaux gréggratoires should be, it was said, an exceptional procedure.

273. The point was made by another representative that a number of members of the
Commission, as well as a number of delegations in the Sixth Committee, had been of
the view that immunity' from criminal jurisdiction was unnecessary in the case of a
diplomatic courier since, under draft article 16 (Personal protection and
inviolability), the courier would enjoy personal inviolability and would not be
liable to any form of arrest or detention. Such a provision, it was said, would
already limit considerably the extent to which a courier was subject to the
criminal jurisdiction of a receiving or transit State. Thus, he could accept the
view that the protection to be accorded a diplomatic courier under draft article 16 .
would be sufficient. However, to accommodate those who insisted on the need to
grant the courier immunity from criminal jurisdiction, he was prepared to accept
draft article 18 as currently proposed by the Commission.
]

274. The expression "in respect of all acts performed in the exercise of his
functions®™, in paragraph 1, was the subject of comment by some representatives.
One representative stated that he could accept paragraph 1 on the understanding
that immunity did not extend to such offences as larceny, murder. or assassination,
the carrying of prohibited materials such as drugs, or weapons for terrorist
purposes. Another representative stated that, in a spirit of compromise, his
delegation would not cbject to the words "in respect of all acts performed in the
exercise of his functions"™ if such a formulation proved to be generally acceptable
and on the understanding that the formulation provided a minimum requirement, which
may be enhanced on the basis of reciprocity in accordance with draft article 6
(Non-discrimination and reciprocity). Another representative made reference to the
understanding recorded in paragraph (3) of the commentary to dtaft article 18 with
respect to such a formulation.

275. Some representatives did not ‘'view favourably the limitation of the courier's
Aimmunity from criminal jurisdiction to acts performed in the exercise of his
functions. It was important, it was said, that the diplomatic courier be granted
full immunity from criminal jurisdiction. The inclusion "in paragraph 1 of draft
article 18 of the expression "ali acts performed in the exercise of his functions"
was not a compromise, as some delegations thought, but a retreat from customary
practice as reflected in the 1961 Convention on Diplomatic Relations, and would
give rise to problems of: interpretation and application. The diplomatic courier
was an official of the sending State who performed official State functions
connected with the protection and transportation of the diplomatic bag. .The safety
of the diplomatic courier was a prerequisite for the normal exercise of his
functions, and it was necessary that he enjoy the zame immunity from criminal
juriediction as enjoyed by members of the administrative and technical staff of
missions and their families under the Convention on Diplomatic Relations and other

&
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relevant multilateral conventions. Anything less than full immunity would not be
in keeping with treaty practice and universally acknowledged norms of customary

law. Many of the arguments against granting the courier full immunity from
criminal jurisdiction were based on the possibility of abuse. However, abuse was
the exception rather than the rule. It was not possible to prepare norms on the
basis of exceptions or on the basis of presumptions of bad faith on the part of the
sending State. The main purpose of the draft articles was protection of a State's
freedom of communication with its missions abroad, not to benefit individuals. .
There was no reason to fear that the courier might be unnecessarily favoured as a
person, especially as he was not exempt from the jurisdiction of the sending State,
which could, if necessary, waive his immunity. Moreover, the courier must be
assured against any pressures of which the threat of criminai proceedings would be
the most serious. The 1961 Convention on Diplomatic Relations specified that ‘
immunity had no other aim than to permit the perfcrmance of the functions of
diplomatic missions as representatives of States, and the immunity accorded the
courier by draft article 18 corresponded to the immunity of technical and
administrative personnel. The functions of the courier were as confidential as
those of the latter category of personnel. The draft articles set limits to the
immunities accorded by providing that States and couriers had to respect the laws
of the transit or receiving State. The provisions of draft article 5 (Duty to
respect the laws and regulations of the receiving State and the transit State),
Paragraphs 1 and 2, laid down the duties of the sending State, which consisted in
ensuring that the privileges and immunities granted were not used in a manner
incompatible with the purpose of the articlec and the courier's obligation to
comply with the laws and regulations of the receiving or transit State. 1In
international practice, in cases where a courier was guilty of abuse, it was the .
sending State that had a duty to revoke the status of the diplomatic courier and to
make him accountable for his acts. -

276. The point was made that the formulation set out in paragraph 1 created the
difficulty of determining who would be entitled to draw the distinction between
- acts performed in the exercise of the diplomatic courier's functions and acts not
go performed.

277. The point was also made that it was clear that draft article 18 did not
duplicate Craft article 16. Draft article .16 spoke only of "personal
inviolability" and did not specify the immunities the courier enjoyed, which were
specified in draft article 18.

278, One representative considered the provisions of paragraph 1 of draft |
article 18 unnecessary. If the diplomatic courier enjoyed personal involiability
and was not subject to any form of arrest or detention, or to any other form of
restriction on his personal freedom, the exercise by a raceiving or transit State
of criminal jurisdiction over the courier could not impede the exercise of his
functions. .

279. Paragraph 2. One representative, referring to paragraph 2 of draft

article 18, welcomed the fact that the commentary to the paragraph specified that 1
purchases made by and services rendered to the diplomatic c¢ourier of a general i
commercial nature were not exempt from local laws and regulations, even if they

were directly linked to the exercise of his official functions.
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280, As ﬁo'ﬁhe’queetion‘af who was entitled to determine whether an act of a
diplouetic courier was of was not “performed in the exercise cf his functions", the
view was expressed that such a determination should, as far as possible, be made
jointly by the receiving or transit State and the sending State. If an amicable
solution could-not be reached through the diplomatic channel, the determination
shouvld be lett to the :eceiving or transit Stete.

281. eregtagg . One tep:esentetive. referring to paragraph 4 of draft etticle 18,
‘expressed teeervatione with respect to the provision which made it mandatory for
‘the diplomatic courier to give -evidence.  Such a rule, he said;  would create an-
uneccepteble precedent that wvas likely to undermine the well-established standards
"1aid dowr in ‘the 1961 Convention on Diplomatic Relations, under which diplomatic
couriers had no such obligation. A number of other issuves, it was said, also
remained unresolved, including the question as to who should determine which acts
were of an official nature. If determination of that matter was left to the
discretion of the competent organs of the receiving or transit State, the likely
result would be considerable restrictions on the exercise by the sending State of
its scvereign rights. His delegation therefore believed that it would be desirable
to retain the original wording of paragraph 4.

282. Another representative had difficulty with the provision in paragraph 4 which
required that a courier give evidence "in other cases provided that this would not
cause unreagonable delays or impediments to the delivery of the diplomatic bag".
He was of the view that once a courier was properly required to give evidence, in
cases not 1nvolv1ng the exercise of his functions, the regquirement should be met in
21l situvations and should not be departed from on the ground of delay or impediuent
to the delivery of the bag. The interests of tr» administration of justice,
particvlarly in the field of criminal law, must override the concern for the safe
and speedy delivery of the bag. The proviso in paragraph 4 ought, therefore, to be

deleted.

Article 19. Exemption from personal examination,
' customs duties and inspection

283, One :epteeentag}ve considered the provisions of the present draft article 19
an 1np:ovenent over the previous two draft e:ticlee that it had replaced.

284, Another representative expressed concern - that the prohibition of personal

examination in draft article 19 and the requirement in draft article 22 (Waiver of

immunities) cthat waiver of immunities must be communicated in writing could cast

doubt on existing international practices which served as safeguards, in

particular, the practice of diplomatic agents and couriers entitled to personal

; tnvtolebility voluntarily subjecting themselves to screening or zearch in the
interests of air travel safety. .

Articles 21 to 27‘

285. Some representatives referzing to draft articlee 21 to 27 as a group,
considered them acceptable. - ;

/eos



A/CN. 4/:..39;
Bng 11 sh -,1".: .
Page,57,.‘

286, One repzesentatlve noted that the provisions of draft articles 24 to 26 gave'
expression, with greater cletity. to concepts elready affirmed in exletinq
diplonetlc conventions. , o .

287. Another teptesenta*ive coneidered that the provisions of dtatt articlee 24 to
27 showed considerable improvement over earlier vereions ‘of the draft articlee.

AtticleVZl.; Dutation of gzivilegee and. innunitiee

288. Thete appeared to be general support, anong :epteeentetives who.nade
statements, for the provisions of draft article 21, though reservations wete
expressed by a number of representatives with respect to certain aepects of
paragraph 1 of the draft article.

289, The point was made‘by a nunberfofvrepteaentatives that the expreasion "from
the moment he begins to exercise his functions® did not identify -the exact moment
at which the diplonatic courier began to “exercise his functions”, namely, - whether
it was the moment of appointment or the morment at which he took- custody of the
diplomatic bag. The question was one that shouvld be clarified. .

290. As to the moment of cessation of p:ivileges and innunities, the polnt wea nade
that. the expression “normally" left tiue impression that . there were other :
exceptional cases aside from the cases mentioned in the. draft article.

291. A number of representetives expreeeed reeezvatione with teepect to the
distinction made in paragraph 1 of the draft article between a regular courier ind
a courier ad hoc. It was true, it was said, that in making such a distinctiop. -
paragraph 1 was restating what was contained in the four Vienna Conventions on. .
diplomatic and consular law. However, there was no reason why  a-diplomatic courier
ad hoc, if he was not resident in the receiving State, should be.deprived of his -
ptivlleges and immunities upon delivery of the diplomatic bag and not continuve to«
have guch privileges and immunities until his departure from the receiving State, .
as wag the case of the regular courier. It was possible thet‘theldtettete of -the
Vienna Conventions had not addressed themselves to such a case. 1If a member of :a.
diplouetic mission or a consular post in a receiving Stete had carried a dlplonetlc
bag, it was normal that his p:lvllegee and immunities as covrier: should cease once
he had delivered the bag. However, a diplomatic courier ad hoz may not be. e_-e-ber
of a diplomatic mission or consular post in the receiving State. As draft. -~ - .-
article 21 would be the only provision making a distinction between a :egule: and
an ad hoc courier, it should be revised in order to eccotd an ad hoc cou:iet the
sane treetnent as given to a-regular couvrier. - © o o U

292. The polnt vas eleo nade thet.there eeened to be'aono confueion hetneen the
case of a diplomatic courier proper and that of an “ad hoc" courier. - A,dlplolatlc A
courier was a person: entrusted with making a trip or a number of trips for the
 purpose of transporting a diplomatic bag. - An ad hoc .courier, on .the other hand,
was not travelling merely to transport a diplomatic beg. The ad hoc courier--had
the status of a courier from the moment when the diplomatic bag was® entrueted to
him until the moment when he handed the bag over at its deetlnation. The . :
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functional approach of the draft articles required that the permanent diplomatic
courier and the ad hoc courier be accorded the same treatment with regard to the
duration of privileges and immunities. Thus, the ad hoc courier should be covered
until he actually left the territory of the receiving or transit State, Also, an
ad hoc courier usuvally left the receiving State after a short period of time.

293. The point was made by one representative (with reference to the provision in
paragraph' 1 of draft article 21 stating that the privileges and immunities of a
diplomatic courier ad hoc shall cease on the ad hoc courier's delivery of the
diplomatic bag) -that difficulties might arise as paragraph 1 (1) of draft article 3
(Use of terms) stated that the expression "diplomatic courier™ included a person
avthorized "for a special occasion as a courier ad hoc".

294. The view was expressed by one representative that the argument, that the
privileges and immunities of a diplomatic courier ad hoc shouvld cease immediately
on his delivery of the bag becausa the protection was in fact intended for the
diplomatic bag, was not convincing. Another draft article relating to the same
matter, namely, draft article 18 (Immunity fzom jurisdiction), established an
imaunity froam jurisdiction which had little to do with the diplomatic bag. As to
the argument that the draft articles recapitulated the provisions of earlier
conventions (namely, the 1961 Convantion on Diplomatic Relations, the 1963
Convention on Consular Relations and the 1975 Convention on the Representation of
States in Their Relations with International Organizations of 2 Universal
Character), it was necessary to point ouvt, it was said, that the following
possibilities needad to be provided fcor: first, the case of a couvrier ad hoc

"~ entrusted with the custody, transport and delivery of the diplomatic bag, who was
solely on that particular misaion and retuvrned, thereafter, to the sending State;
secondly, the case of a person who, on the occasion of a journey, was exceptionally
empovered to tra.sjort a diplomatic bag and might after its delivery stay for a
time -in the receiving Statej) and, thirdly, the case of a courier ad hoc who was a
resident of the receiving State and would continue to stay in the receiving State
after dslivery of the diplomatic bag. The provisione of paragraph 1 of draft
article 21 could be acceptable in the second and third cases. However, in the
first case there was no justification for ending a diplomatic courier's privileges
and immunities immediately on delivery of the diplomatic bag, except where the
courier ad hoc failed to leave the territory of the receiving State within a
reasonable time. It was clear that a courier ad hoc wouvld require some time to
leave the receiving State and such.time should be regarded as an integral part of
his mission. The proposal was accordingly made by that representative that the
following text be appropriately included in draft article 21:

, 'Notwithstanding the foregoing patagttphs, the privileges and innunitiea
of the diplomatic courier ad hoc shall come to an end, in the case of a
courier engaging occasionally im such functions, at the moment when he has
delivered to the consigne: the diplomatic bag in his charge and, in the case
- of a courier entrusted with the specific mission of delivering a diplomatic
" bag as a special 1nltancc. at the -onnnt when he leaves the tc:titory of the
receiving State.*” ' ‘

/oee



A/CN.4/L.398

English
Page 59
295, One teptesentative was in favour of the deletion of ggtagzagg 3 of the draft

article.

Article 22. Waiver of immunities

296. One representative considered that paragraphs 1 to 4 of draft article 22 were
acceptable but considered paragraph S5 (which provided that a sending State shall
use its best endeavours to achieve a just settlement,. should it not waive its
diplomatic courier's immunity in a civil action) not sufficiently clear.

297. Another representative stated that paragraphs 1 and 2 were acceptable but that
paragraphs 3, 4 and 5 should be deleted.

298, One representative, noting that paragraph 4 of draft article 22 wovld require
a separate vaiver for execution of a judgement, wondered whetker such a procedute
would be consistent with the provisions of draft article 18 (Immunity from
jurisdiction). If such a procedure was consistent with the provisions of draft
article 18, he wondered whether the requirement of 2 separate waiver for execution
of a judgement would not be an additional cobstacle to a pereson's tecovering
compensation to which he was entitled.

299, The point was nade that paragraph S of draft article 22 was a useful ptovision
which shouid also be reflected in paragraph 2 of draft article 18 (Immonity from'
jurisdiction) which provided that immunity did not extend to actions for damages
arising from accidents caused by vehicles. Such accidents were in practice A
frequent and it was proper that victims were protected through such a provisiqnl
Actions in cases of such accidents vsually took longer than the courier's normal
period of stay and States should make efforts to bring about just settlements.

e
14

&

Article 23. Status of the captain of a ship or aircraft ;
entrusted with the djiplomatic bag '

300. Some representatives considered the current provisions of draft article 23 a
substantial improvement over its earlier versions. There was, it was said, no
guestion but that the captain of a ship or aircraft entrusted with a diplomatic bag
was responsible for the bag.. The captain, under internal arrangsments, could. of
course, entrust custody of the bag to a member of the crew. -

301. The point was made that the words "ship or aircraft in commercial service
which is scheduvled to arrive at an avthorized port of entry" in paragraph 1l of
draft article 23, gave the provisions of the draft article more precision and
flexibility. The interest that the provisions had for developing countries which
sometimes could ill afford to engage the services of diplomatic couriers was
referred to by sonme :epzesentatives. -

302. The provisions of paragraph 3 of the draft article which would enable a uenber
of a mission, consular post or delegation to have unimpeded access to the ship or
aircraft to receive the bag was, it was said, of great practical valuve and
reflected a useful and widespread practice.
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303. Some representatives expressed reaervations with respect to the draft

article. One representative, while doubtful as to the usefulness of the draft
article, felt the draft article couvld be maintained if such was the generzl wish
but that, in such a case, the text of the draft article should not be more
restrictive than that of the Conventions cn diplomatic and consuvlar relations. The
notion of regular lines, envisaged by the Commission in paragraph (4) of its
commentary on the draft article, should, therefore, not be adopted. One
representative did not consider the current text of draft article 23 an improvement
over earlier versions. The earlier version of the draft article which had referred
to the "captain or a member of the crew"” of a ship or aircraft was, in his view,
preferable. .

Article 24. Identification of the diplomatic baq

304. One representative who considered the provisions of ar.%G ar:icle 24
satiasfactory statod that his country had recently revised i:. :uies on
identification and handling of foreign diplomatic bags to reflect its understanding
of international law and practice and to enable the official origin and endorsement
of all items purportingy to be diplomatic bags to be checked. He expressed
agcedaent with the Commission's view stated in the commentary to draft article 24
that ricorous zpplication of rules on external marking of the diplomatic bag worked
in the interests of both sending and receiving States. He suggested, however, that
the Commission might consider modifying the text of the draft article to include,
under the words "visible external marks”, an indication of destination and
consignee.

305. One representative considsred that paragraph 1 of draft article 24 did not
give rise to any problems since it was identical with paragraph 4 of article 27 of
the 1961 Convention on Diplomatic Relations. He was of the view, however, that
paragraph 2 of the draft article should be redrafted to make clear that indication
of destination and consignee were not the only external marks which the packages
constituting the diplomatic bag should bear.

Article 25. Content of the diplomatic bag

306. One representative, expressing concurrence with the provisions of draft
article 25 and noting as helpful the Commission's commentary to the draft article,
stated that it wvas the practice of his country not to allow items to be imported or
exported through the diplomatic bag if such import ag¢ export was in breach of its
law. This was so in the case of arms or explosives, regardless of any claim that
weapons would be necessary for official use.

307, The point was made by another representative that none of the multilateral
conventions concluded in the field of diplomatic law offered a practical; solution
to the problem of verifying whether contents of a diplomatic bag were legally
acceptable and, in all likelihood, there may be no better solution than that
proposed in draft article 25.
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308. The provisions of paragraph 1 of dcaft article 25 followed, it was noted by
one representative concurring with the draft article, the wording of the relevant
articles of the 1961 and 1963 Conventions on diplomatic and consular relations.
The restrictive adverbs "only" and "exclusively”, used in paragraph 1 .of the draft
article, which emphasized the official nature of the contents of the diplomatic
bag, were considered essential.

309. One representative was of the view that the prdviaions of draft article 25
should reproduce verbsatim the text of paragraph 4 of article 27 of the 1961
COnvention on Diplomatic Relationa. . .

310. Another representative was of the view that the expression "articles intended
exclusively for official use”, though acceptable was not entirely consistent with
the concept of "official correspondence”.

311. The point was made that paragraph 1 of the draft article should perhaps begin
with the words "The diplomatic bag shall contain only official correspondence®.

312. One representative stated that he was not convinced of the usefulness of

patagraph 2 of the draft article but would be prepared to concur in the majority
view. '

313. Another representative éuggested that paragraph 2 of the draft article should
begin with the words "The sending State shall take the necessary measures ...",

Article 26. Transmission of the diplomatic bag_gzﬂggstal service
or_ by any mode of traasport

314. One representative, though not convinced of the usefulness of draft
article 26, stated that he would be preparzed to concur in the majority view.

.
i

Article 27. Facilities accorded to the diplonatic bag

3i5. The suggestion was made by one teptesentative that the provisions of draft
article 27 should be modified to read as follows:

"The receiving State or, as the case may be, the transit State shall, as
permitted by local circumstances, provide the facilities necessary for the
safe and rapid transmission or delivery of the diplomatic bag."

(b) Articles proposed by the Special Rapporteur

316. On2 representative, tefezfing generally to the draft articles 36 to 43
proposed by the Special Rapporteur, expressed the view that an effort must be made
to eliminate the possibility of misuse of the diplomatic bag while maintaining its
inviolability and taking due account of the interests of the receiving State.
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Article 36. Inviolability of the diplomatic bag

317. Several representatives considered the revised provisions of draft article 36
a satisfactory formulation or a satisfactory basis for efforts to formulate an
acceptable draft article. A number of representatives expressed support for the
maintenance of the principle of the absolute inviolability of the diplomatic bag
which they considered well established in State practice. The revised provisions
of the draft article reflected, it was said, a fine balance between the interests
of a sending State and the legitimate security concerns of receiving and transit
States, and enabled a rapprochement between various positions. One representative
stated that the draft article went a long way towards striking a balance between
the interests of the sending, receiving and transit States, especially since it
"would be applied on the basis of reciprocity.

318. Some representatives expressed reservations with respect to the draft

article. One representative was of the view that its provisions were not free from
controversy. Another representative believed that the Commission should reconsider
the question of the inviolability of the diplomatic bag. The adoption of a
provision based on article 298 of the United Nations Convention on the Law of the
Sea would, it was said, enhance the prospects for consolidating and unifying the
law. The point was made that though the draft article was acceptable, its
provisions may well be expanded as it was neither realistic nor desirable to
provide for a régime of inviolability uniformly applicable to all official bags,
whether diplomatic, consular or other.

319. The view was expressed by one representative that, given the differerces of
opinion on the question of the inviolability of the diplomatic bag, it seemed
desirable to retain the established principle of absolute inviolability while
providing for some flexibility in its application.

320. Paragraph 1. The inclusion, in paragraph 1 of draft article 36, of the
expression "unless otherwise agreed by the States concerned" was the subject of
differing views. One representative considered the inclusion of the expression
appropriate. If there were serious doubts concerning the contents of the bag, he
noted, it was only reasonable that the matter be discussed by the parties concerned
with a view to reaching a reasonable compromise. Other representatives, however,
considered that the expression should be deleted. The inclusion of auch an
expression wae, it was said, a departure from the principle of inviolability,
called into question a tried and tested precept of customary diplomatic law, and
would have serious implications for the régime governing the diplomatic courier and
~the diplomatic bag under the Convention on Diplomatic Relations. Another
represantative considered deletion of the expression desirable because of the
residual entitlement to make contrary agreements already provided for in

patagtaph 2 (b) of draft article 6 (Non-discrimination and :eciprocity).

~‘321. The incluaion of the wo:ds "and shall be exerpt from any kind of examination
ditoctly or through electronic or other mechanical devices" in paragraph 1 of the
draft article was also the subject of differing comment. Several representatives
felt that the paragraph as formulated was appropriate and considered electronic

examinaticn of the diplomatic bag not permissible. The full inviolability of the
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diplomatic bag was, it was said, a basic guarantee of the freedom of official
communications between States and their missions, and prohibition of any kind of
examination or inspection, whether direct or indirect, was of importance. Use of
electronic or mechanical devices may, it was said, infringe the .confidential
character of the contents of the’ diplomatic bag, in the light of rapid
technological advancements in the field. The use of such devices would aleo, it
was stated, place a number of countries which did not have such devices at a
disadvantage. The smaller developing countries did not possess sophisticated
electronic and mechanical devices and, thus, ‘were not-in a position to resort to
the practice of reciprocity normally applicable in such cases. The draft articles
shouid, it was said, be based on the principle that the bag should not be detained
or inspected by any means whatsoever. This was consistent with the 1961 Convention
on Diplomatic Relations and the Commission had considered the question in depth at
its twenty-seventh session. The draft articles, it was said, also contained
safeguards against possible abusive use of the bag in draft article 25 (Content of
the diplomatic bag). The entire legal system depended, it was said, on good-faith
compliance by States with their international obligations. The draft article
offered an acceptable measure of flexibility which enabled States to conclude
agreements on mutual inspection procedures and deal with specific cases.

322. CGne representative was of the view that paragraph 1 of the draft article could
be formulated in rather less categorical terms. The principal element in the
paragraph, namely, the inviolability of the diplomatic bag, was accurately set out
in the formulation "the diplomatic bag shall not be opened or detained™, and
examination of the bag through electronic or other mechanical devices was clearly
prohibited. However, the formulation "exempt from any kind of examination® was tdo
broad in scope in that all forms of external examination would then be excluded.’

It would be preferable, it was said, to model paragraph 2 of draft attiﬁle 36 Qn
article 35 of the 1963 Convention on Consular Relatxons.

' !
3.
1

323. Some representatives were of the view that electrbnic pcanning of thef
diplomatic bag should be permitted. The provisions of patagraph 1 of the’araft
article, in completely excluding the possibility of electronic scanning, was not
well-balanced. It was hard to see how such control could jeopardize diplomatic
communications, if scanning was designed solely for detection of metallic objects.
Another representative noted that his country accepted electronic screening oF its
diplomatic bag in the interests of the safety of civil aviation. The
confidentiality of the contents of the bag may be affected but airlines could not
be required to undertake the risks of transporting such bags without electronic
examination. If an airline agreed to transport such bags without such examination,
the gending States should then assume responsibility for consequences. One
representative was of the view that, though electronic scanning should not be
practised as a matter of routine, it should be permissible in specific '
circumstances when grounds for suspicions were strong. The Government of his
country had reached such a conclusion following a recent review of the 1961
Convention on Diplomatic Relations.

324. One :epresentativé, noting the long discussions of the question of use of

electronic procedures in examining the diplomatic bag and also the view that
electronic scanning, even under strictly controlled conditions, might affect the
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conf‘dentiality of the bag and place developing countries at a disadvantage, ,
considered it: advisable to abide by the established rule of absolute inviolability
while p:oviding for some flexibility in its application, as currently proposed in
paragraph 1 of the dtaft article. .

325.,Pa:ag:agh,2. SOne,repteaentativea considered the provisions of paragraph 2 of
draft article 36 appropriate. There was, it was said, on the one hand, widespread
concern as to improper use of the bag and the threats to the security of States
~and, on the other, the importance of preserving the security of communications. A
reasonable balance had to be found. The present formulation of paragraph 2 was, it
was said, a step forward, and the reintroduction into the draft article of a ‘
provision that had existed in customary law prior to the 1961 Convention on
Diplomatic Relations was welcomed. The paragraph ensured, it was said, sufficient
flexibility of application as it allowed the receiving State to request the return
of the bag if there were serious grounds to assume that it contained something
otiver than documents or articles for official use.

326. Some representatives, agreeing in principle with the provisions of paragraph 2
of the draft article, also commented further on particular aspects. One
representative made reference to what he said was the increasing tendency to use
the diplomatic bag as a means of transport - for all kinds of objects, including
objects of considerable weight and volume, provided they were for official use. It
would, .he said, become increasingly difficult to prevent the diplomatic bag from

' becoming a means of transport. Another representative was of the view that
paragraph 2 seemed to provide reasonable safeguard against possible abuse as it
provided that, if the authorities of a receiving or transit State had serious
reason to believe that a diplomatic bag contained articles other than official
corcespondence, the request could be made that the bag be returned to its place of
origin. The point was made that the provisions of paragraph 2 could perhaps be
improved to provide that it would be for the sending State to determine whether the
bag should be returned or opened. It wculd be unreasonable, it was also said, to
allow a receiving State the unfettered right to decide unilaterally on the return
of the bag. Omne representative was of the view that paragraph 2 should follow the
provisions of article 35 of the 1963 Convention on Consular Relations.

327. Some representatives found the provisions of paragraph 2 of the draft article
unsatisfactory. The differences in the régimes applicable to bags under the 1961
and 1963 Vienna Conventions on diplomatic and consular relations required, it was
said by one representative, a harmcnization and unification of applicable rules.
The middle-of-the-road approach, however, proposed in paragraph 2, which sought to
formulate a generally acceptable rule, had resulted in a provision whose wording
was not satisfactory to any school of thought. The paragraph gave a receiving or
transit State discretionary authority to return a diplomatic bag to its place of
origin, and this would extend to all bags the uncertain régime of the consular bag
and would call into question the régime applied to diplomatic bags under the 1961
- Convention on Diplomatic Relations. The satisfactory solution would be to achieve
a balance between, on the one hand, the principle of the inviolability of the bag
and, on the other, the security of a transit or receiving State. The difficulties
of achieving such a balance could only be resolved through reliance on good faith
-and it was.to be noted also that the validity of a principle could not be
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challenged because it had been contravened or abused. The point was made by
another representative that paragraph 2 seemed to negate one.of the principles
governing the freedom of diplomatic communications and to turn a proviso used in
consular practice into a general principle. Such an approach could seriously
affect diplomatic communications between a State and its missions. States that did
not intend to apply the rules set out in the 1961 Convention on Diplomatic :
Relations to all couriers could make declarations to that effect in accordance with
new draft article 43. It was also regrettable, it was said, that the reference to
the duty of a receiving and transit State to protect the diplomatic courier and the
diplomatic bag which had been included in the earlier version of paragraph 2 of
draft article 36 had been deleted. One representative stated that any solution
which sought to modify the régime of the diplomatic bag by infringing its
inviolability was unacceptable, and thus, he stated, he could not agree to the
proposal in paragraph 2 that the diplomatic bag be retutned to the place of its
origin. :

328. The relationship between draft article 36 and draft articles 42 and 43 was the
subject of comment by some representatives. One representative saw an
incompatibility between draft article 36 and draft articles 42 (Relations to other
conventions and international agreements) and 43 (Declaration of optional
exceptions to applicability in regard to designated types of couriers and bags);
the latter two draft articles being also inconsistent with article 27, paragraph 3,
of the 1961 Convention on Diplomatic  Relations. One representative questioned
whether it was possible to conclude, as the Special Rapporteur seemed to have done,
that under draft article 36 there should be inviolability at all times of the
diplomatic bag stricto sensu, while at the same time giving a Staté the opportunity
under draft article 43 (Declaration of optional exceptions to applicability in ’
regard to designated types of couriers and bags) of declaring to which types of -
couriers and bags it wished the provisions of the current draft articles to apply.
If such a conclusion involved acceptance of the provisions of draft article 36, he
wondered what rule would be applicable in a case where a State made a declaration
under draft article 43 that it would apply the draft articles to diplomatic bags
stricto sensu and another State which made a declaration under article 6
(Non-discrimination and reciprocity) that it would apply the régime of the consular
bag to diplomatic bags. Conversely, if the conclusion reached by the Special
Rapporteur was that the proposal for the‘option was not  accepted in draft

article 36 and that optional exceptions should be confined to draft article 43,
States that were parties only to the 1961 Convention on Diplomatic Relations would .
be able to restrict the application of the draft articles to the diplomatic bag and
courier stricto serigu. States that were parties to both the Convention on
Diplomatic Relations and the 1963 Convention on Consular Relations would not,
however, be in a position to solve the problem of abuse of the diplomatic bag under
the provision of inviolability, as they could not make an optional exception under
article 43 limited to that point only. This might-hinder wide acceptance of the
draft articles., His delegation hoped that this fundamental difficulty would be
resolved.

329. Some representatives referred, in this connection, to the proposal for a
revised version of draft article 36 made by one member of the International Law
Commission and notéd in paragraph 182 of the Commission's report. Some
representatives expressed their support for the wroposal.
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330. One representative stated that, where States had serious reason to believe -
that the confidentiality of the bag had been abused, the régimes set out in the
1961 and 1963 Conventions on diplomatic and consular relations should apply. He
preferred,vtherefore, a clear-cut provision along the lines of the provisions
proposed for parayraphs 1 and 2 of draft article 36 in paragraph 182 of the -
Commigsion's report. The introduction of an optional régime based on reciprocity
along the lines of the provisions proposed for paragraphs 3 and 4 of draft
article 36, in paragraph 182 of the Commission's report, might be acceptable if it
vwere a two-way option in terms of whieh States could decide whether to apply to all
kinds of bags the régime established fcr diplomatic bags or the régime applicable
to consular bags. The application of the rules of reciproczty also required
further elaboration. , '

331. Another representative considered that the -provisions of draft article 36
should be simplified. The provisions did not seem to go far encugh in the case of -
a diplomatic bag, and seemed tc go too far in the case of a consular bag. These
were difficulties encountered when one sought to merge different régimes. The
question of examination by electronic means, which draft article 36 sought to
resolve through a general prohibition of such examlnatxon ‘should not be dealt with
expressly in the draft article. Thus, the wording proposed by a member of the
Commission in paragraph 182 of the Commission's report seemed the preferable course.

332. One representative, noting that under draft article 43, a State could, by
wrirten declaration, designate the types of couriers and bags to which it wished

tiz2 draft articles to apply, was of the view that this could lead to a plurality of
régimes, which would be confusing and cause administrative difficulties. He
recalled that at the thirty-ninth session of the General Assembly, his delegation
had proposed the introduction of an optional dual régime: one régime for the
consular. bag to which article 35, paragraph 3, of the 1963 Convention on Consular
Relations would apply, and another régime for the other bags to which the consular
bag régime conld apply by declaration made by one of the parties. He was very much
in favour of the reformulation of draft article 36-as proposed by one member of the
Commission in paragraph 182 of the Commission's report. He noted, however, that
the proposed solution had raised certain difficulties for the Special Rapporteur,
who .had, in paragraph 184 of the Commission's report, stated that "the application
of the régime estak” ished in article 35, paragraph 3, of the 1963 Ccnvention on
Consular Relations to the diplomatic bag ... would clearly derogate from the régime
established in the 1961 Convention on Diplomatic Relations". It should be noted,
however, that the new version of.paragraph 2 of draft article 36 also constituted a
derogation from the régime established in the 1961 Convention and, if a derogation
was inevitable, the one with the advantage of leading to a clearer situation should
be selected.

333. One representative, referring to paragraph 2 of draft article 36 and .the
question of the op¢ning of the bag and the different régimes under the 1961 and
1963 Conventions on diplomatic and consular relations, considered that a unified
régime along the lines of the 1963 Convention on Consular Relations would be
acceptable. The further options proposed in the Commission, leaving to individual
‘States the choice of régime applicable to particular bags, were, however, also of
interest. The comprehensive régime proposed by the Special Rapporteur in revised
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draft article 43 seemed to offer a systematic and advanced solution, but the
Plurality of régimes that would result could prove complicated in practice. The
suggestion, therefore, in paragraph 182 of the COmmission 8 report, may prove an -
adequately flexible and clear solution.

334. Some representatives expressed resezvations<with respect to the proposal made
ag to the revision of draft article 26 in paragraph 182 of the Commission's
report. One representative stated that he had followed with interest the _ :
discussion of the question of an optional régime under which States may, by written
declaration, agree among themselves to treat diplomatic bags'in the manner of
consular bags under the 1963 Convention on Consular Relations. This would allow
like-minded States to agree that, when a State had serious reason to believe that a
bag contained prohibited items, it could demand that the bag be opened or returned
to its place of origin. Such an approach had certain attractions but the gquestion
arose, in the light of draft articles 42 and 43, whether the separate régimes may
not in practice be too complex. A uniform régime for bags would be of great
benefit to all States maintaining diplomatic relations and could be guaranteed only
if the rules on treatment of bag were standardized and easily applicable by customs
authorities.

335. One representative considered unacceptable the suggestion, in paragraph 182 of
the Commission's report, that a State be given the option of declaring unilaterally
that it would apply to a diplomatic bag the rule applicable to a consular bag.

Such an option would be clearly contrary, not only to the 1961 Convention on
Diplomatic Relations but also to international customary law. Thus, he was opposed
to any agreement inter se and to any optional régime. :

336. Another representative considered that the revised version of draft article-36
proposed by the Special Rapporteur made it clear that the diplomatic bag may nct be
opened and was exempt from any kind of examination. This was an improvement 6n the
earlier version of article 36 introduced at the Commission's thirty-sixth sessicu.
The formulation suggested in paragraph 182 of the Commission's report, which would
make part of the proposed convention dependent on declarations by parties, leading
possibly to uncertainty, did not seem appropriate. The Commission ought,
therefore, to decide on a rule applicable to all cases along the lines of the
Special Rapporteur's proposal provided there was no abuse with respect to the
contents of the bag. If abuses continued to occur, the matter would have to be
reconsidered. :

Article 37. Exemptions from Customs inspectlon, Customs duties
and all dues and taxes -

337. Some representatives exnzesseﬂ agreement with the provisions of draft
article 37 which, they noted, were an amalgamation of former draft articles 37 and
38. There was now only one article on exemptions from Customs inspection, Custons
duties and all dues and taxes and that was appropriate.

338. One representative consiGered the expression "in accordance with such laws and
regulations as they may adopt" in draft article 37 superfluous.
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339. A number of representatives were of the view that draft articl_ ./ should
concern itself exclusively with matters relating to exemption from dues and taxes.
They were of the view that matters concerning Customs exemption and related
questions ought to be the subject of draft article 36 (Inviolability of the
d1plcmatic bag). _ ‘

340. One zepresentat;ve. though noting that the existing draft article 37 was an
improvement, felt that provisions of the draft article were inconsistent with the
title of the draft article. The question of permission for entry, transit or exit
of the diplomatic bag should, he thought, be considered under draft article 4
(Freedom of official communications). . .

Article 39. Protective measures in circumatances preventing the
delivery of the diplomatic bag

341, One representative was of the view that the expression "in the event of
termination of the functions of the diplomatic courier® in draft article 39 could
give rise to practical difficulties and should be considered in the light of the
provisions of draft article 11 (End of the functicns of the diplomatic courier).

342. Another tepresentative proposed that draft article 39 be redrafted so as to
cover not only the termination of the functions of the diplomatic courier but also
cases in which he might be temporatily unable to exercise his functions.

343. The point was made by one representative that the obligation to immediately
advise the sending State of any circumstance preventing.delivery of the diplomatic
bag, which the draft article would impose on-a receiving or transit State, seemed
excessive and-should be reconsidered.

Article 40. Obligg;ions of the trensitiState in case of
force majeure or fortuitous event

344. The view was expressed by one representative that, notwithstanding certain
differences of opinion on the provisi(ns of draft article 40, the basic concept of
the draft article was not being called into question, namely, that a diplomatic
courier cr bag entering the territory of a transit State without prior notice
should generally enjoy the same treatment and’ inviolability as a diplomatic courier
ocr bag whose arrival had been duly notified.

345. One representative considered that the word "fortuitous"™ in the expression "as
a consequence of force majeure or fortuitous event", may give rise to difficulties.

346. The point whs made thqt the draft erticle should also cover cases where the
diplomatic bag was entrusted to the captain of a commercial aircraft or the master
of a merchant ship as was done 1n draft article 39.

347. Several reptesentatives were of the view that draft articles 39 and 40 should
be combined into a single article. - The view was expressed by one representative

#
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that that might be done by devoting one paragraph of such a single article to the
situations now covered by draft article 39 and another paragraph to the cases
covered by draft article 40. .Another representative, however, did not consider a
merging of draft articles 39 and 40 appropriate. While it was true that the two
draft articles seemed to cover situations of force majeure or fortuitous event, the
particular situations addressed in each article were not identical. As the Special
Rapporteur had explained in paragraph 187 of the Commission's report, draft
article 39 concerned situations where the bag was no longer in the custody of the
diplomatic courier, whereas draft article 40 concerned situations where, though the
diplomatic courier and the bag deviated from a normal itinerary, the courier may
still have custody of the bag. It was logical that a State not initially foreseen
as a transit State should provide the sending State with the necessary information
as to the whereabouts of the courier and the bag.

Article 41. Non-tecqg:jt1on of States or Governments or absence
of diplomatic or consular relations :

i
348. A number of representatives expressed agreement with the present text of draft
article 41. One representative considered inclusion of the draft article essential
since, although many States still did not maintain diplomatic or consular relations
with other States, diplomatic couriers continued to maintain communication between
the States concerned and their various representatives and missions abroad. There
was also, he noted, an appropriate reservation made in paragraph 2 of the draft
article as to recognition of a State. -

349, There was, it was also noted, a similar provision in article 82 of the 1975
Convention on the Representation of States in Their Relations with Internatlonal
Organizations of a Universal Character.

350. The rights and obligations of receiving and transit States, it was said)
should not be based on the existence of diplomatic relations with the sending
State. Even if a sending State entrusted protection of its interests to a third
State, acceptable to a receiving State, the authorities at Customs points would be
those of the receiving State and it would be undesirable for such authorities to be
allowed to inspact the bag on the basis of non-recognition of the sending State.
The draft article, therefore, met an important practical need, reflected the
practice of a large number of States and was in keeping with the main purpose of
the draft articles, namely, safeguarding the sovereign right of any State to
communicate with all its missions abroad even in exceptional circumstances.

351. Some representatives, though agreeing that the draft article was necessary,
considered that its wording could be improved. The point was made by one
representative that the existing language of the draft article might be understood
as imposing obligations, of a bilateral nature, on a receiving State with respect
to the couriers and bags of a sending State with which the receiving State did not
maintain diplomatic or consular relations or whose existence or Government the
receiving State did not recognize. The view was expressed by another
representative that, as currently formulated, the draft article could be the
subject of misinterpretation. The draft article did not in fact concern bilateral
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relations but, rather. conmunications between a State and its missions to an
international conference or an international organization when there were no
diplomatic relations between the sending State and the host State. Though the
wording of the text was in need of improvement, the draft article was both
necessary and ‘useful.

352, Some representativee.considered,the draft article unnecessary. One
representative noted that the Special Rapporteur's explanation to the effect' that
the purpose of the draft article was to provide for non-recognition or absence of
diplomatic or consular relations between a sending State and the State serving as

- host to an international conference or international organization was not
incorporated in the body of the draft article. The draft article was, in any event,
out of place having regaré to what ought to be the proper scope of the draft
‘articles. .

’

353. One representative considered that the. draft article was superfluous and could
be deleted.

- Article 42. Relation to other conventions and
international agreements '

354. One representative, concurring in the observations made in paragraphs 195 to
197 of the Commission's report, stated that the draft articles on the status of the
diplomatic courier and the diplomatic bag accompanied by diplomatic courier should
be,applied as a lex specialist and that there ought to be a measure of flexibility
- in their application. Another representative stressed the importance of the
question of the relationship between the draft articles and the four (1961, 1963,
1969 and 1975) Conventions that were usually referred to in the discussions of the
Commission. An analogy, he stated, might be drawn with the relationship between
“the 1946 Convention on the Privileges and Immunities of the United Nations, and
later agreements between the United Nations and Member States which hosted certain
United Nations agencies. The later agreements were supplementary to the 1946
Convention, and where the Convention and the agreements dealt with the sane
' question, their provisions were to be interpreted in such a way as not to narrow
the effect of either instrument. A similar arrangement could be made for draft
article 42. : T

'355. The view was also expressed that, although. the draft article sought in fact to
set out a constructive proposal, there were still a numbér of uncertainties in its
.provisions which should be resgolved in the light of the views expressed in the
Sixth COnnittee. ‘

356. Paragraph 1. ‘The provisions of paragraph 1 required, it was said, certain
clarificatione. The.provisions of the draft article would be acceptable, it was
said by one representative, particiularly if it was understood that the words
"without prejudice to the relevant provisions in other conventions or those in
international agreements in force", in paragraph 1, meant that the draft articles
were intended to couplenent the four Conventions, especially the 1961 and 1963
Conventions. One representative gquestioned whether the “provisions of the present
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articles" were really “"without prejudice to the relevant provisions in other .
conventions or those in international agreements in force". For example, if dralt
article 36 (Invioiability of the diplomatic bag) was to be approved in either of
the versions presented in the Commission's report, a substantial uoditication of
article 27 of the 1961 Convention on Diplomatic Relations would toilow. Thus, the
formulation "without prejudice to the relevant provisions, etc.” gave riae to
uncertainties.

357. Some representatives, in that connection, expressed preference for the

original version of paragraph 1 proposed by the Special Rapporteur. The point was
made that the draft articles should consolidate and specify the law relating to the
diplomatic courier and, if necessary, go beyond the content of the relevant .
codification Conventions. It would be desirable to provide that the draft articlea .
were intended to complement the existing Conventions. The word "complement"”

contained in the original wording of paragraph 1 of draft .article 42 should be
reinserted. The existing provisions of paragraph 1 did not, it was said, clearly
establish the relationship between the draft articles and the large number of
international agreements already in force on the same matters.

358, Some delegations suggested that a possible alternative to reintroducingrtha '
former provisions of paragraph 1 was deletion of paragraph 1 altogether. '

359. Paragraph 2. One representative was of the view that the provisions of
paragraph 2 should be made much more flexible. Another representative believed

that paragraph 2 could give rise to difficulties of interpretation on the question
of the scope of the specific agreements concluded between States with respect to
the diplomatic courier and diplomatic bag. It would be preferable to provide
expressly that States, by specific agreement, amend certain provisions of the draft
articles. The point was made by one representative that, if such provisions aa .
paragraph 2 (b) of draft article 6 (Non-discrimination and reciprocity), i
paragraph 2 of draft article 42 (Relations to other conventions and internationel
agreements) and draft article 43 (Declaration of optional exceptiona to i
applicability in regard to designated types of couriers and bags) were maintained.
there was danger that such flexibility could lead to a proliferation of régimes
applicable to official bags, casting doubt on the effectiveness of an international
instrument and, hence, on its usefulness. {

¢

360. One representative was of the view that draft article 42 should be deleted
altogether. ‘

Article 43. Declaration of opticnal exceptions to agplicabilitx
in regard to desi nated twwwe ofpcouriere andrba s

361. Some representatives were in agreement with the approach taken by~the Special
Rapporteur in draft article 43, as explained in paragraph 198 of the Commission's
report, and supported the desirability of such an article, designed to introduce :
certain degree of flexibility in the diaft articles.

SR
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362, The point was made by one representative that the draft article made allowance
for the fact’ that only two of the four Conventionis mentioned in draft article 3
.(Use of terms) were in force, and provided for the important possibility of :
applying to the ‘draft articles reservations made in relation to the two conventions
that had not yet entered ‘into’ force. For that possibility to be made absolutely
clear, the suggestion was made that, in ‘draft article 43, a specific reference
should be made to draft articles 1 (Scope of the present Articles) and 3 (Use of
terms). .

363. One’ tepresentative, agreeing with the principle that the Special Rapporteur
had sought to embody in draft article 43, stated that he would have preferred a
uniform and universally recognized régime for the courier and bag based on the 1961
Convention on Diplomatic Relations,' the 1963 Convention on Special Missions and the
1975 Convention on the Representation ‘of States in Their Relations with
International Otganizations of a Universal Character. Another representative
stated that inclhsion of the draft article would be acceptable, provided it was
made absolutely clear that optional exceptions were at variance with the content
and the objective of the draft articles as a whole, and ‘must neither erode the
régime established under the 1961 Convention on Diplomatic Relations nor strengthen
the régime established under the 1963 Convention on Consular Relations.

364. The view was expressed that though the draft article sought to set out
constructive proposals, there were still a number of uncertainties in its
provisions which should be clarified in the light of ‘the views expressed in the
Sixth Comnittee. ' ‘

365. The point was also made by one representative that, if the existing provisions
of the draft article were to be retained, it would be necessary to also retain :
paragraph 2 of the draft article which allowed for the withdrawal of a declaraticn °
of an optional exception. The possibility of the withdraval of such a declaration
would not lead to instability in international relations. On the contrary,
withdrawal of such a declaration could only serve to strenqthen the régime of
rights and duties under the draft articles.

366. Some representatives cqnsidered ‘draft article 43 unacceptable. The view was
expressed that, should a State be given the option to apply the draft articles to
all or some of the types of courieres'and bags, a degree of flexibility would ensue
that would be inconsistent with the underlying objéctive of the draft articles and
would result in uncertainty as to their interpretation and application. An
optional declaration under the draft article would, in effect, be a disguised

- reservation which would relieve the declarant State of substantive obligatians
under the draft articles. The draft article ‘would, it was said, give rise to a
plurality of régimes. The separate régime for the diplomatic courier and bags and
the separate :égime for the consular courier and bags posed no problem, as those
régimes had been established in recognitiOn of the different nature of diplomatic
and consulat services. A provision of the nature of draft article 43 would,
however, introduce excessive diversity and uncs:tainty and exacerbate rather than
resolve the problems posed by the existence of various other instruments governing
the status of diplomatic couriers and bags, and thereby defeat the aim of unifying
international practice and developing general norms pf international law.

’f’

T

/ooo



A/cn.ux..aga
zngu;h .
Page 73

367. The point was also made by one representative who considered the ptovieione of
the draft article permitting declarations of optional exceptionp unacceptable. that
the provisions of article 298 of the United Nations Convention on the Law of the
Sea covld not serve as an appropriate precedent in this. case as article 298 of that
Convention applied wholly to ptocedures for the eettlement of dieputes end did not
concern the eubetantive obligatione of Statea.ﬂ . , ;

368. Other observations made by representatives on the relationship between the
provisions of draft atticle 43 and the ptovisicne of draft atticle 36 have been
noted under draft article 36 above. - : , | ) L

E. JURISDICTIONAL IMMUNITIES OF STATES AND mm PROPERTY .,

1. General obeetvations

369, A number of repreaentatives expressed satiefaction with the progress, mede on
"the topic of jurisdictional immunities of States and their property and were .‘f‘
pleased to note that the Commission expected to complete its first :eading of the
entire set of draft atticles on the topic at its 1986 session.

370. The untiring efrorts of the Special Repporteur. Mt._Sonpong Sucharitkul, were
praised.

371. It was noted there'were‘etill differences of opinion ch the qdestion'whethef

State immunity should be absolute or limited. .

372. Some representatives considered that absolute immunity was no longer o
appropriate at a time when the activitiee of States extended far beyond the
traditional exercise of functions of government. They were of the view that the
distinction between acts of a State jure iggerii, to which immunity shculd attach
and acts of a State jure gestionis, to which immunity. should not attach,’ should ‘be
maintained. The distinction was widely recognized, it was said, in the p:ectice ‘of
States and was an essential element in the modern doctrine of 1mnunity,o£ Stetee.

) sr‘ e

373. The point was made that the notion that 1mmun1ty ehould apply to connerciel
service was unreasonable and also inconsistent with the thrust of the d:aft
articles adopted so far by the Connileion in first reading. The nature of a given
activity must, it was said, govern the queation of immunity, and whete the neture
of an activity was commercial the fact thet it might be conducted by a Stete ozgen
was not the basis for an assertion of Staie immunity.A X ST

. 374. Some tepteaentetivee were of the view that the concept of functional ot g
limited immunity and the distinction between acts:of a State jute imge:i nnd acts
jure gestionis were queationable and uneccepteble. They vete of the view ‘that j}
States should conduct their relations in conformity with the princlple of sovereign
equality and that a State could not be made subject to the jurisdiction of .another
State without its express consent. The draft articles formulated thus far on the
topic seemed more likely, it was said, to dilute the principle of State immunity
than to codify it in a manner acceptable to all groups of States. The views and
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prracticc of the socialist and moet of the developing countries had not, it was
‘ 'nid, b«n duly taken i.nto account.

-375. The vicw was exptossed by a number of States that, in considering the question
"of restricted immunity to government activities of a commercial nature, account
should be taken of the fact that the economic activities of States, particularly
developing countries, were not performed entirely by the private sector. °

376. The expansion of the economic and financial activities of the State made it
more difficult to draw a line between acts of a State jore imperii and acts of a
State jure gestionis, and such a diatinction no longer constituted a sufficient
criterion for making exceptions to State immunity. The point was made that the
Commission should, in order to break the prevailing deadlock, seek criteria better
suited to current circumstances without unduly delaying its work on the topic.

377. The view was also expressed that the Commission should concern itself less
with doctrinal differences and more with ptactical results. The law, it was said, -
should develop on the basis of a pragmatic compromise between the two conceptual
approaches and in a spirit oE~teasOnab1e adjbatﬁent to contemporary realities,

378. One view expressing reservations about the approach taken to the topic,
suggested the revision of draft articles 1 to 18 so as to take into account a
number of elements, namely: (a) who should determine the nature of a commercial
‘contract and what means should be considered for the settlement of disputes on the

' matters (b) that a State enjoyed immunity with respect to the jurisdiction of
another State by virtue of international law; (c) that the obligation imposed on a
State to give effect to the immunity of another State was incumbent on all its

. organs and avthorities and not only on the judicial authority; (d) that a State
should give effect to the immunity of another State in a proceeding instituted
either directly or indirectly against it by non-goveérnmental entities under. the
‘jUtlsdiction or control of the forum State; (e) that in a proceeding against public
servants of a State, the defendant State shall determine vwhether, in accordance
with its domestic laws, the proceeding is against its organs and whether the acts
.of which the public servants were accused were of public nature. In this respect a
certificate from the defendant State, similar to. that envisaged in draft
article 19. pa:agraph 7, should determine the ‘governmental nature of the actj ‘
(£) that States should adopt laws and regulations to prevent costly and abusive
ptoccodingl over which they have jurisdiction against other States; (g) that the

' vllvo: of immunity by a State should be in writing and in an express and
unequivocal wanners (h) that a State's intervention in a proceeding before a court
of another State may be considered as waiver of immunity only if such intervention
was for reasons other than presenting evidence for the immunity invoked by that
State; and tinally (1) that failure on the part of a State to appear before a court
.of another State should not be interpreted as a waiver of immunity or its consent

to tho exercise of jutiadiction by that court. .
‘ 4
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2. Comments on draft articles

(a) Articles provisionally adopted by the Commission

article 3. Interpretative provisions

379. Comments were made, by one representative, on draft article 3 which was
adopted by the Commission at its thirty-fifth session and whose relevant provisions
read as follows: "In determining whether a contract for the sale or purchase of
goods or the supply of services is commercial, reference should be made primarily
to the nature of the contract, but the purpose of the contract should so be taken
into account if in the practice of the State that purpose is relevant to
determining the non-commercial character of the contract."

380. The representative recalled that in the Sixth Committee last year a number of
reasons had been advanced by his delegation in support of the argument that the
purpose of a transaction should not be taken into account in determining whether
the transaction was official in nature and, thus, immune or commercial in nature
and not immune. There was, he stated, a still further reason that could be
advanced. Draft article 3, as presently worded, would have regard to the practice
of a defendant State as the criterion for determining whether the purpose of a
transaction should be taken into account. State practice differed, however, and
such diversity would undermine the predictability and certainty required in legal
transactions. If adopted, in its present form, draft article 3 would lead to
unfamiliar practices being invoked and, thus, to further confusion.

Article 13. Contracts of employment

381. Comments were made by one representative on draft article 13, which wzs
adopted by the Commission at its thirty-sixth session. The representative was of
the view that draft article 13 should be revised, since it established, in
paragraph 1, a dual requirement: that the immunity of a State could not be invoked
before a court of another State, if an employee had been recruited in that other
State and was "covered by the social security provisions which may be in force in
that other State". Every country had its own social security system, he said, and
it could happen that provisions regarding social security had been provided for in
the contract, in which case the employee would not be protected by the social
security provisions normally in force. He proposed, therefore, that the relevant
words in paragraph 1 of draft article 13 be zmended to read “and is covered or may
be covered by its social security provisions".

Article 19. State-owned or State-operated ships engaged in
commercial service

382. Paragraphs 1 and 4. A number of views were expressed on the question on which
the Commission had been unable to agree, namely, whether the word 'Qon-gbVernmental'
should or should not be included after the word "commercial® in paragraphs 1 and 4
of draft article 19. As it had reached no decision on the matter, the Commission
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had placed the word "non-governmental" within sguare brackets in the formulations
"commercial [non-governmental] service" and "commercial [non-governmentall]
purpcses®, ‘

383. Some representatives were of the view that the word "non-governmental" should
be omitted in paragraphs 1 and.4. If it were included, it was said, the provisions
of the paragraphs would be narrowed unacceptably and pose difficulties of
interpretation.

384. Some representatives were of the view that the word "non-governmental" should
be retained in paragraphs 1 and 4. It was pointed out that many developing
countries utilized their State-owned ships in commercial service for public-sector
purposes and immunity shouvld apply in such cases.

385. Some representatives were of the view that a State-owned ship was always used
for purposes of State and should enjoy immunity. Any other approach, it was said,
would damage the interests of a State using its own property. The view was
expressed that a formulation shovld be found in draft article 19 which would
protect State property in all its forms. ~

386. Some representatives pointed out that in their countries State-owned ships
were assigned to the shipping entities which operated them on their own
responsibility and met liabilities from their own funds. The provisions of draft
article 19 allowed proceedings to be also instituted against States which owned but
did not operate such ships. It was true that the commentary to draft article 19
noted that it was a question of choice of parties against whom to institute
proceedings - the State or the operator of the ship. However, such a position was
unsatisfactory and unacceptable.

387. The point was made by one representative, with respect to State-owned or
State-operated ships engaged in commercial service, that the 1923 Geneva Convention
on the International Régime of Maritime Ports and the 1926 Brussels Convention for
Unification of Certain Rules relating to the Immunity of State-owned Vessels both
employed the criterion of the use to which a ship was put to determine its status.
Article 96 of the United Nations Convention on the Law of the Sea provides that
ships owned or operated by a State and used only on government non-commercial
service should have complete immunity on the high seas from the jurisdiction «f any
State other than the flag State. Thus, to enjoy immunity, a ship should be owned
or operated by a State and be used in government non-commercial service. If the
ship was used for commercial service the ship lost its right to immunity. As to
the provisions of draft article 19 the following observations were made by the
representative: draft article 19 was formulated in the negative ("unless otherwise
agreed between the States concerned, a State which owns or operates a ship engaged
in commercial [non-governmental] service cannot invoke immunity ...")s the word
"non-governmental®” should be omitted in draft article 19 as, under the
above-mentioned Conventions, a State-owned ship in commercial service d4id not enjoy
immunity; the present provisions of draft article 19, by reason of their negative
formulation, would afford immunity to State ships'in private non-commercial service
and this would substantially modify the rule in article 96 of the Convention on the
Law of the Sea and this did not seem appropriate; and the Commission should rely on
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the formulation in article 96 of the Convention on the Law of tiie Sea and if this
were done draft article 19 should not be included when setting out exceptions to
State immunity.

388. Paragraph 3. The point was made that the expression "inter alis" in the
opening clause of paragraph 3 of draft article 19 should be deleted, as such an
expression negated the clarification which the subsequent enumeration, in the
subparagraphs of paragraph 3, sought to provide.

389. Paragraph 7. The provisions of paragraph 7 of draft article 19 (which provide
that in court proceedings, when there is question as to the character of a ship or
cargo, a certificate from a competent authority shall serve as evidence of
character) was considered by some representatives to be vseful. The view was also
expressed, however, that such a provision was incompatible with many legal systens
in which a court was given wide competence to determine acceptable evidence, and in
their present form the provisions of paragraph 7 might, it was said, enable a State
through issuvance of certificates to preserve its ship from the jur;fdictipn of a
foreign court. .

390. Other aspects. The point was made that consideration should be given to
including in draft article 19 a provision on the State~immunity aspects of “the
practice of arresting ships belonging to the same owner as the ship that was the
subject of a legal proceeding.

391. According to a view in which the commentary to article 19 was found to be
vseful, particularly in clarifying the terms "operate” and “operation", misgivings
were however expressed about the vse of the term "exploitation™ in the commentary.
It seemed that the terms “exploitation" and “"operation"™ were presented as

synonyms., The former denoted an idea of profit but the latter did not necesaarily
imply that understanding. 1In this view the distinction between those two terms was
considered important to the extent that it introduced the notion of profit which
attached to commercial transactions and acquired a particular meaning for the
developing States.

Article 20. Effect of an arbitration agreemént

392, Some representatives expressed concurrence with the provisions of draft
article 20. The draft article, it was said, incorporated the concept of implicit
acceptance by one State, party to an arbitration agreement; of the supervisory
jurisdiction of a court of another State otherwise competent in the matter. It was
noted that draft artigle 20 did not apply to intergovernmental arbitration
agreements nor to a case where the parties to the arbitration agreement had
otherwise agreedj) and that a court couvld exercise supervisory jurisdiction only on
three specific aspects - validity or interpretation of the arbitration agreement,
arbitration procedure and setting aside of the arbitration award. Thus, it was
noted, a court could nwot interfere unduly with an arbitration nor couvld it
substitute itself for an arbitral tribunal. The point was made that acceptance of
the supervisory jurisdiction of a national court under draft article 20 presented
ro danger for a weaker party in an arbitral proceeding as the supervisory
jurisdiction of a court offered guarantees agajnst bias in arbitration panels.
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393. Some representatives were unable to agree with the provisions of draft
article 20. It was not, it was said, an irresistible implication nor an
irrebuttable prosumption that where a State had consented to arbitration, it had-
waived its immunity with respect to all matters arising from the arbitration,
including legal proceedings relating thereto. It was felt that affirmation of the
principle of State immunity in draft article 20 was desirable, in order that waiver
of such immunity could then be seen to be dependent on a statement to that effect
by the State concerned. The point was made that the provisions of draft article 20
seemed to be against the 1nterests of the developing countries.

394. As to the two sets of square brackets included in draft article 20, namely,
*[commercial contract]” and "[civil or commercial matter]"™ the view was expressed
that retention of the formulation in the first set of square brackets was
desirable. It would, it was said, be difficult for States which had recently
‘passed legislation accommodating the distinction between acts jure imperii and acts
Jure gestionis to now move in a reverse direction towards expanded immunity. Some
expressed the view that the formulation in the second set of square brackets was
preferable, while some others preferred the alternative in the first set of square
brackets.

395. One representative considered that draft article 20 should include reference
to the recognition and enforcement of arbitral awards in the list of matters to be
subject to tihe supervisory jurisdiction of a court. There was, it was noted, a
reference to the matter in the commentary to draft article 20 but preference was
expressed to seeing paragraph (c) of draft article 20 amended to read: "the
recognition and enforcement or the setting aside of the award". The setting aside
of an arbitral award and its enforcement were, it was said, two faces of the same
coin and there was no reason for providing for one and not for the other.

(b) Atticles;gggposed by the Special Rapporteur

(1) -Part IVv. State immunity in respact of property from enforcement measures
(draft articles 21 to 24) . .

General observations

396. The view was expressed that the title of part IV in the English version should
be changed to "State immunity from enforcement measures in respect of property”.

357. A number of representatives expressed ajreement with the view that competence
to authorize measures of enforcement against the property of a State was not
‘included in the general jurisdictional competence of a court, and that, thus,
before such enforcement measures were permissible a separate waiver by a State with
respect to such enforcenent measures was necessary.

398. Some representatives were of the view that the rules appiicable to State
immunity from enforcement measures with respect to property might be set out in ,
part 1II, "General principles® of the draft articlea and that the pgoposed patt v
would then be unnecessa:y. .
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399. The provisions of part IV would, it was said, require careful consideration
before thoir final form was determined. A view expressed concern that part IV. as ‘
currently designed might imply that it applied to State property and not to that of
its organs, agencies or instrumentalities, which were covered by draft article 7,
paragraph 3. : . , . :

400, It was said that the scope of part IV would have to be revised in the light of
the definitinn of State property that should appear in paragraph 1 of draft
article 2 (~ dse o’ terms“). ,

401, Some representatives expressed endorsement of the provisions of part IvV.
State immunity from enforcement measures with respect to property was, it was said,
an area in which international opinion seemed to favour more absolute and less
qualified immunity. :

402, Changes in the formulation of specific provisions in part IV were suggested by
some representatives. The point was made that replacement in part IV of the
.concepts of "attachment®, "arrest"™ and "execution" by the general expression
"judicial measures of constraint upon the use of such property, including
attachment, arrest or execution® had improved the text. The point was made that
some of the concepts in part IV needed to be clarified, particularly that of
“control" or "interest" in property. (Please see also observations below on
particular draft articles.)

403. Some representatives were of the view that exceptions to State immunity from
enforcement measures could only derive from the express consent of the State whose
property was to be subject to such measures. The view was expressed that a rule
existed in international law in terms of which State property enjoyed immunity -from
any enforcement measure of a judicial or administrative authority of another.’

State. The draft articles of part IV, it was said, did not seem to codify‘such
norms of customary iinternational law but proposed new rules which would modify
customary law and abolish the principle of absolute immunity in this area, The

- View was expressed that the international community considered attachment’ of and
forced execution against the property of another State a major step that-might have
serious consequences for inter-state relations.

404. Immunity from attachment and execution was more absolute than innunity from
jurisdiction. The latter allowed of exceptions whereas the attachment and
execution against State property could be carried out only with the express consent
of the State concerned, and such consent would be considered null and void if the
property involved was non-attachable. Such a principle should, it was said. be
fully reflected in part IV of the draft articles. :

405, One representative expressed the view that the Qonnission appears not to have
considered the question of how a State was to invoke immunity before the courts of
another State or the question of the authority which would settle disputes as to .
whether in a given case one of the exceptions to the principle should apply. Such

disputes were international disputes and the matter should be revieued carefully by
the Commission. .
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406. The péint was made that consistency should be maintained in dtafting rules on
jurisdictional 1mmunity and on 1mmunity from enforcement measures.

407. The point was made that jurisdirtionel immunities, and more patticulatly
enforcement measures, should be made subject to reciprocity.

"408. The view was also expressed, however, that there were shortcomings in a system
which made enforcement measures against the property of a foreign State subject to
- reciprocity. Ideally, it was said, a system.should not only take:into account the
sovereign needs of States but also ensure that private parties obtained the
enforcement of such rights as had been granted to them by a court again~t a foreign
State. A link, it was said, should be maintained between exceptions t. immunity
from jurisdiction and exceptione to immunity from enforcement measures.

Article 21. Scope of the present part

409. SQme}representatives considered the provisions‘of draft article 21
setisfactory and believed they reflected State practice and international law.

410. The point was made that draft article 21 should reflect the teletionship
‘between immunity from jurisdiction and immunity from execution.

41). Some representativez were of the view that the provisions of draft article 21
vere superfluous, particularly as its essential aspects were covered in draft
article 22,

412. The point was made that if draft article 21 was to be retained its language
should be carefully examined to be sure that it covered exactly what was contained
in the provisions that followed.

413. Observations were made on the use of certain expressions in draft article 21.
The view was expressed that the expresasion "control"™ may give rise to different
interpretations and should not be used, and that reference should be made only to
State property and property in the possession of a State. The view was expressed
that the expression "property in which it [the State] has an interest"™ was unclear
and should be replaced by more precise wording.

' Article 22, state immunity from enforcement measures

. 414. Some representatives were satisfied with the provisions of draft article 22
which in their view, adequately expressed the principle of State immunity from
measures of enforcement and indicated which types of property were not covered by
‘such immunity. The draft’article was, it was said, an important step forward in.
the progreéssive development of internationzl law in this field and rightly went
‘beyond the European Convention on State Immunity of 1976 elaborated within the

- Council of Purope. The present wording of the draft article should not be
weakened, it was said, by requiring, for instance, reciprocity or prior diplomatic
negotiations.
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415. The point was made by. one repmesentative that draft article 22 as pre&ontly
formulated (unlike the versior earlier proposed by the Special Rapporteur, which -
adopted use of the property or funds for commercial purposes as sole:criterion for -
absence of immunity) required that the property or funds should also be allocated
for a specific payment or be scecifically earmarked for payment. of judgement or
other ‘debts. The draft article began by stating that "A State iz immune without
its consent ... from judicial measures of constraint ... unless ...", and then unnt
on to pravide for exceptions to the rule which involved implied consent. The
present formulation of draft article 22 should be re-examined, it was said, with a
view to returning to the earller version of the draft article.

416. Some tepresentatives conside:ed draft azticle 22, particulatly its earlier
version, subject to the same difficulties as had caused controversy over draft
articles 6 and 12, While national -legislation in some.countries permitted .
attachment of foreign State property used in commercial transactions, this was not
universally true. The point was made that even ‘the European Convention on State
Immunity, the only multilateral convention on the subject, contained a stipulatiOn
against execution against State property without the State'’s consent. They,
therefore, failed to understand the rezason for extending in draft article 22 the
concept of "limited 1mmun1ty and hoped that the language of the draft article
would be reconsidered. . ; ~

Article 23.* Bffeci of exgress«eohlent to enfo:célent measures

417. The view was expreased that the title of draft article 23, 'nfxect of express
consent to enforcement measures® should be brought into line with thc titie of
draft article 8, "Express consent to exercise. of jurindiction' already
provisionally adopted by the c°nnission.

418. The Special Rapporteur's revision of dratt article 23 to its p:esent to:-. in
light of the provisions of draft article 8, was weicomed. The underlying ‘5
principles of draft article 23 were considered to be in accordance -with the
sovereign equality of States and general international practice. It was noted that
in terms of subparagraph (c) of paragraph 1 .a State's consent could be exptessed in
"a declaration before the court in a specific cale'; and, in terms of parag:aph 2,
consent to "the exercise of - judicial measures of constraint® required a sepatate ,
waiver. .

419. The point wvas made that it lhould be cleatly ‘stated that conlent to. the :
exercise of ‘jurisdiction was not the same as consent to attachment and cxecution, ,
which required separate expreesion. 4 , :

420. The view was expressed that d:aft article 23 raised questions and its purpose -
was unclear. It was said that the provisions of dtatt a:ticle 23’ still appohted
too complicated. - - . ’ . ;

421. The point was made that draft article 23 was now limited to 1ndicating Ehe
uodalitiol of Statt consent to measures of constraint. .

P
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422. The viev was expressed that draft article 23 should apply only to cases not
covered by draft article 22 and that tho ulatiomhlp of dutt article 22 to dntt ‘
atticlo 23 lhould bc chrithd. ‘ : , :

423, The vicv was oxpnsnd that the rchtlon-hip o! dntt atticlo 23 to duﬂ: 5
article 24 should be clarified. .If draft article 23 contained a general rule on .
State consent thon d:aft ‘article 24 nmd unnecuuty, it was uid. and eould be
dolctcd. : . ,

*

Article 24. gm-" of propecty genounz hauno
‘ t:o- onforemnt nonuru

424. Observations on article 24 as a wholc.- Some upuuntat{vu expressed
agreement with the provisions of the draft article 24. 'Some expressed agreement
with the general approach in the draft article though they were of the view ‘that
specific provisions required examination. The draft article, it was said, deserved
special attention and the hope was expressed that the Commission would be able to
discusas the uttor 1n greater detail next year.

425, Some representatives questioned thc necesaity for luch a draft article. The
point wvas made that draft article 22 expressed -the general rule that State .property
could not be subject to measures of attachment, arrest or execution by a foreign
court, and indicated which types of property were not protected by the general
tule. Thus, it vas unnecessary to indicate in draft article 24 which types of
property were protected. A further enumeration of protected properties undex the
general rule could cast doubt on the general appucation ot the rule of Mnity.

426. The observation was made that the provisions of draft article 24 were 1ntendod
to protect developing countries from pressures to waive their iimunity. However,
it wvas also possible, it was gaid, that any type of State property not mntionod in
the atuclc eould be deemed uubjseb to ontorconnt méasures. ‘

427. One representative, noting that draft a:tich 24 seemed to ulm. in thc
ﬂut instance, the non-immunity of State property (rather than the immunity of

State property), was of the opinion that it would be preferable if the article
began with its present paragraph 2’ (wvhich now read "In no circumstances shall any
propecty listed in paragraph 1 be rega:ded as property used or intended for use for
commercial’ and non-qow:nunul purposes.®) and then nltod in subparagraphs (a) to
(e) the categories of property that should in no case bc conndoud as property
uud for commercial and non—qovoznnnnl purpoaea. .

42!. d:urvat-ionl on particular provisions of article 24. One uptoun‘tlt.iin
expressed satiasfaction with the Special Rapporteur's wish to chiange the wording of
the opaning clause of draft article 24 so as to remove any lugqnti.on ot a rule of

1“. g_qgcnl. |

429. The point vas udo. with nfcunco to :ubpafajuph (a) of plugnph 1, that
the immunity of the property of diplomatic and consular missions was essential.
One representative considered it .essential that property predominantly in use for
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the purpose of maintaining and carrying out the functions of a diplomatic, consular
or visiting‘mission should’ be specifically excluded from the definition of R
commercial property. *
430. The provisions of subpatagraph (b) of paragraph 1 should, it was considered,
indicate more fully the military ptoperty to be oonsidered immune.

431. A numher of representatives commented on the provisions of subparagraphs (c)
and (d) of paragraph 1. One considered their present formulation to be too vague.
Another considered the provisions of subparagraph {(c) important to developing
countries which maintained a portion of their foreign currency reserves abroad for
various international payments. The point was made that inclusion of the words
*and not allocated for any specified payments” in subparagraph (c) and inclusion of
the words "and not specifically earmarked for payments of Judgement or any other
debts” in subparagraph (d) seemed inappropriate. Such “allocation" or "“earmarking®
denoted, it was said, consent and the purpose of the subparagraphs of paragraph 1
appeared to be the listing of properties that would be immune from attachment and‘ -
execution even in cases where consent was present. It was noted that recent AN
national legislation on the matter required only that such property not be used by
central banks or for monetary purposes; and made no reference to the question of
allocation f0t judgement purposes.

432. The observation was made, with reference to subparagraph (e) of paragraph 1,
that the term "public property" should be retained because “private property", even
if it formed part of the national cultural heritage of a State, could not be :
exempted from measures of enforcement.

(ii) Part V. Miscellaneous provxsionS‘(draft articles 25 to 28)

< 4"\

433, Some views were expressed on the provisions of part v of the draft articles,
not yet considered by the Commission, comprising draft articles 25 to 28.

434. The observation was made that the provisions of draft article 25, which
concerned the immunities of personal sovereigns and other heads of State, were
generally acceptable, though it should be made clear in paragraph 1l (a) that
proceedings relating to private immovable property in the territory of the
forum-State were "real actions", a term used in paragraph 1 (a) of article 31 of
the Vienna Convention on Diplomatic Relations.

435. A.question was raised as to the advisability cf the procedure proposed in:
paragraph 1 of draft article 26 which, concerning the service of process and
judgement in default of appearance, seemed to imply that the document instituting
proceedings against a State should be transmitted to the Ministry of Foreign

Affairs of the defendant State. It would, it was said, be preferable if the
competent authorities of the State of the forum were required, instead, to transmit
the relevant documents through the diplomatic channel to the Ministry of Foreign '
Affairs of the defendant State for onward transmission to the competent authority.
Service of documents could be deemed to have been effected by their teceipt by‘the' *
Ministry of Foreign Affairs. The suggestion was made, with raference to - -
pacragraph 3 of draft article 26, that a minimum time-limit should be prescribed
before a judgement in default of appearance was rendered against a State.
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436, The point was made with respect to paragraph 3 of draft article 27, which
concerned procedural privileges, that a State which was a claimant in a court of
another State should pay any judicial costs or expenses for which it may become
liable. ,

437. The observation was made that draft artlcle 28, which concerned the
restriction of immunities and privileges, was in its existing form vague and could
give rise to difficulties.

F. - RELATIONS BETWEEN STATES AND INTERNATIONAL ORGANIZATIONS
(second part cf the topic)

438. A number of representatives expressed theirfappreciation at the Commission's
continuation of its work on the topic of relations between States and international
organizations. The interest, importance and complexity of the topic were referred
to, as was also the desirability of its codification. The cautiousness and
prudence shown by the Special Rappo-“eur, Mr. Leonardo Diaz-Gonzalez, in proceeding
with his work on the topic was, i' . noted, in accordance with the requirement of .
prudence recommended to him by ti -amission.

439, Some representatives questioned the usefulness of the Commission'’s continuing
its work on the topic. There were, it was said, other more pressing subjects to be
considered. The nature of the topic was such that it was likely, it was said, to
give rise to a variety of doctrinal difficulties and Governments were disinclined
to expand the privileges and immunities of international crganizations. It was
noted in that connection, however, by one representative that it was the General
Assembly that had requested the Commission to study the subject and that it was
important for the Commission te continue its work on the topic.

440.' As to the'scope of the topic,: one representative considered that the
Commission should adopt a broad approach and also cover regional organizations in
its study such as, for example, the regional:organizations of the Americas.

441, A number of representatives expressed@ support for the first draft article, on
the legal personality of international organizations, that had been proposed by the
Special Razpporteur. It was said in that connection that, by providing in the first
article that international organizations should enjoy legal personality under
international law, the Special Rapporteur was proposing to give expression to the
basic principle which should be the foundation of the draft articles. One
representative referred in particular to paragraph 2 of the draft article, which
provided that the capacity of an international organization to conclude treaties
was governed by the relevant rules of the organization. While the principle of
sovereign equality of States identified States as the primary subjects of
international law, he said, that was not sc in the case of international’
organizations, which were the result of an act of will on the part of States which
gave such organizations juridical features. It was essential not.to lose sight of
that principle, on which the draft article was based, when the topic was being
considered. It was reasonable, in view of the difference in nature between States
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and international organizations, to limit the capacity of international
organizations., The draft article touched also, it was to be noted, on the law of
treaties. Another representative was of the view that the two paragrapbs of the
draft article should be considered as two separate draft articles.

442. The point was made by one representative that, in connection with the first
draft article on the legal personality of international organizations, a question
arose as to the basis on which international organizations could be subject to the
domestic, law of States. This was, he said, a matter to be resolved through
individual agreements between States and each organization. It was 1nappropriate
for such a matter to be considered in the context of the current topic.

443. As to the future work of the Commission on the topic, support was expresséd,
for the Commission's conclusions set forth in paragraph 267 of its report and, ‘in
particular, for the Commission's recommendation that the Special Rapporteur should
proceed with great prudence and present a schematic outline of the subject-matter
to be covered by the various draft articles he intended to propose on the topic as
a whole. It was hoped that the Special Rapporteur and the Commission would be in a
position to provide as complete a definition as possible of an international

organization as a subject of international law, a definition which was currently
lacking.

444. The suggestion was made by one representative that, if work on the topic was
to continue, the views of States should be submitted to the Commission as well as
information on the status of the multilateral conventions on the subject. 'The .
suggestion was also made by another representative that the views of international -

organizations themselves should be sought. The questionnaire addressed to -
international organizations in 1978 had omitted, it was noted, to pose the basic
question whether codification and development of the law on the present topic was
necessgsary or desirable.

é‘;p

G. THE LAW OF THE NON-NAVIGATIONAL USES OF i
IRTERNATIONAL WATERCOURSES

445, Several representatives referred in their statements to the importance of the
topic on the law of the non-navigational uses of international watercourses and the
urgency of reaching acceptable solutions to the problems of fresh water. Regret .
was expressed that, due to circumstances beyond the Commission's control, there had
been delays in work on the topic and the momentum had apparently been lost. The
Commission would, it was hoped, assign top priority to the topic in the future.

446. Some reptesentatives considered the topic to be the most urgent and one of the
most important topics currently before the Commission. Note was taken in
particular of paragraph 287 of the Commission's report which referred to "the
importance of continuing the work on the topic with minimum loss of momentum,. in.
light of the need to complete the work on the topic in the shortest time possxble'
as well as to the Commission's confidence that it would be able to bring its work
on the topic to an early, speedy and successful conclusion without any break in >

continuity. Hcpe was expressed that there would be specific texts to comment upon
in 1986. '
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447. Representatives welcomed the appointment of the new Special Rapporteur,
Mr. Stephen C. HcCaffrey. ‘

448. A number of representatives agreed with theVSpecial Rapporteu:'s proposals
concerning the manner in which the Commission might proceed with its work.
Satisfaction ‘was expressed that the Commission intended to build on the progress
already achieved and to aim at further progress in the form of the provisional -
adoption of draft articles. Such an approach was considered appropriate in the
light of the complexities of the subject. ‘

449. To ensure that its work was btought to-a successful conclusion the Commission
and the Sixth Committee should, it was said, endeavour to find formulations that
would protect the interests of all States. The new draft articles to be submitted
should, it was said, take account of the various observations already made and try
to reconcile divergent opinions in order to obtain general approval. Confidence
was expressed that the Commission would strike an:appropriate balance and build on
work carried out so far while avoiding the temptation to abandon key perceptions
already accepted by the Commission. . .

450. The point was also made that, in the light of the need to complete work on the .
topic as soon as possible and to reach generally acceptable solutions, State
practice and well-established customary rules should not be overlooked. Similarly,
it was deemed worth recalling that, irn adopting its resolution on the law of
international watercourses in 1970, the General Assembly had noted that it had been
agreed in the Sixth Committee that intergovernmental and non-governmental studies
on the subject should be taken into account by the Commission in its consideration

of the topic.

45)1. One representative noted that, at the present stage, an observation was
necessry with respect to the aim being pursued. The Commission, in paragraph 288
of its report, stated that its task was "to find solutions that were fair to all
interests and thus generally acceptable", whereas in paragraph 273, the Commission
had stated that it was "possible to identify certain principles of international
law already existing and applicable to international watercourses in general®.
These two apparently paradoxical statements were not so in reality, he said,
because the question of internaticnal watercourses simultaneously concerned both
the codification and the progressive development of international law, within the
meaning of Article 13 of the Charter. ) .

452. Some representatives, however, considered that efforts should focus on
achieving a correct balance between the rights and duties of all riparian States,
an objective which the Commission had not yet achieved. The subject did not lend
itself to effective codification unless efforts were restricted to the drafting of
guidelines. Doubts were expressed with regard to certain concepts contained in the
present proposed draft articles. It was impossible, it was said, to establish
universal regulations. As the obligations with respect to the use of various
international watercourses varied, because of the different types of and views
concerning watercourses, such obligations lent themselves more appropriately to
‘codification in regional agreements, rather than in an international convention.
Each watercourse had its sui generis nature, and many States were not familiar with
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the notion of international watercourses. There did not seem to be any need for a .
convention, guidelines would be sufficient. The only way to define an

international river system was by means of ‘a convention between the :1parian ,
States. The deliberations at the thirty-seventh session of the Commission had
indicated that there was conflict on that point between members. The legal régime
governing watercourses should, it was said, be developed’ principally by the ‘
riparian States in order to determine properly what the specific elements of such a -
régime should be. The Commission should accordingly, confine itself to aaking
general recommendations that might be of assistance to riparian States.

453. The view was expressed by one representative that members of the Commission
had once again made it apparent that the law of the non-navigational uses of
international watercourses continued to be the most controversial subject studied
by the Commission. The Special Rapporteur had drawn attention to the fact that no
consensus had been reached on the major issues raised in the proposed draft
articles 1 to 9, which had been referred to the Drafting Committee in 1984. The
Special Rapporteur should, it was said, take stock of the situation and consider,
in the light of the discussions in the Commission, the Sixth Committee and the - '
General Assembly, whether, in the interests of realism and efficiency, there was -
any real chance of the work of codification being completed. This representative,
like, he stated, a number of others, was not convinced that the question as a whole
was yet ripe for codification. The revised draft of a convention comprising

41 draft articles which had been submitted by the previous Special Rapporteur in
his second report (A/C.4/381) had only confirmed their fears. The revised draft
articles, both in form and concept, were more like a General Assembly resolution
than a genuine legal instrument. Some of the draft articles could be considered
only as general guidelines for States, and not binding rules. To include
guidelines in a "framework agreement”, as had been envisaged, was neither feasible
nor useful. Sight should not be lost of the fact that the Commission's main task
was to further the codification and progressive development of international'lav by
establishing draft articles destined to serve as a basis for future treaties "~
setting forth legal rights and obligations. Perhaps the law on the subject did not
even iend itself to the elaboration of a draft model agreement.

454. Other representatives, however, were of the view that it would be possible, on
the basis of the work already carried out, to draw up general rules on
international watercourses, as well as rules to facilitate co-cperation among
riparian States with a view to improving the management of such watercourses. One .
representative expressed puzzlement in hearing doubts expressed with respect to the
viability of the topic and its vital importance to States, given the absence of

such views in the Commission. To6 stretch the requirement of consent to absolute
limits was an invitation to tension and chaos and ran counter to the duty of Statel
to co-operate and to the principle of good-neighbourliness. In view of the o
increasing scarcity of fresh water, the only rational solution was optiuum
management through fair allocation and co-operation to satisfy needs in &

reasonable manner. The Commission had drawn up a framework convention as a
guideline for States, and such work ‘should be applauded rather than impeded by
arguments. which appeared to have physical characteristics as their sole basis.
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455. Ths view vas expressed that the draft atticles on the topic could bﬂ rega:ded
as a framework sgroolent. laying the foundations for later agreements on specific
watercourses. In view of the diversity of international watercourses. in terms of
- their: physicsi charactsristics and of the human needs they served, only general

principles should be dealt with at the international level and States should be
permitted to enter 1nto specific agreements with respect to individual rivers. The
‘draft should, however, ‘contain principles which were sufficiently precise and S
detailed to appeal to parties and safeguard the rights of interested parties in the
absence of a specific agreement, especially with regard to the reciprocal rights
and obliigations of States in co-operating in joint management and administrstion of
international wstercourses.

456. As to the general principles to be reflected in future work on the topic, it
was hopsd that the draft convention prepared by the previous Special Rapporteur
would scrve as a model for States in elaborating agreements on the subject, notably
with a.visw to reconciling the joint utilization of international watercourses with
the conccpt of full sovereignty over natural resources. The Commission was urged
to take account of the principles of State sovereignty, respect for permanent
sovereignty over natural resources and good-neighbourly relations. According to
one view maintained, what was fundamental was the right of permanent sovereignty
over natural resources and the right of each State to determine how the
watercourses in its territory should be used. The belief was also expressed that
the United Nations Environment Programme (UNEP) principles of conduct on natural
resources shared by two or more States adopted by consensus at Nairobi in 1978 were
extremely useful in codifying the vital topic in question. |

457. Some representatives noted with satisfaction that, with respect to the draft
articles proposed by the previous Special Rapporteur and referred to the Drafting
Committee in 1984, the present Special Rapporteur intended to continue the work of
his predscossor without radical departure. The previous Special Rapporteur had, it
was maintained, laid solid foundations for further work.

458. Other representatives ‘noted, however, that the possibility of discussing the
gsubstance of some of the draft articles already presented ghould not be ruled out
in view of the importance and complexity of the subject-matter, and as.no consensus
had been reached on some major questions. Interest was expressed in receiving the
views of the present Special Rapportéur on the major issues raised by draft
‘articles 1 to 9 proposed by the previous Special Rapporteur. The Commission had,
it was said, not been in a position to consider thcse dratt’articles and its
discussions had resulted only in ambiguous decisions. Also, the basic ccncepts
regarding future regulation had changed three times within a short period, which
indicated the need for clarification of the major issues. Serious :isgivings were
voiced with rogard to.those draft articles because of their ambiguity and lack of
clarity due to conceptual differences of approach. Fegret was expressed that two
of the basic concepts included i\ earlier versions of the draft articles had been
modifieds the concept of "system” and that of "shared natural resourco' The
elimination of those two concepts in the proposals of the previous Specisl
~Rapportsu: had removed the justification for several of the other draft articles
which, it was urged, should again be the subject of a general debate,
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459. The view was -expressed by one representative that the concept of an
"international watercourse” was not definable in general terms, The only
definition possible was through an agreement between particular riparian States.
However, the point was also made that the unity of a watercourse, in terms of the
interdependence of its component’ parts, must be recognized: the description of a
watercourse should be fundamentally based on .the concept of the unity of
hydrological cycles and the international character of a watercourse must be
determined on the basis of its geographic expanse over more than one State and not
l‘tely on the basis of how its water was used. The introduction of the concept of
relativity into the definition of the international character of a watercourse was
not, according to this view, acceptable. The concept of relativity was prejudicial
to the interests of lower riparian States and was based on the erroneous assumption
that it was theoretically possible for one State to use parts of a watercourse
without affecting use by another State. It would be logical to regard an
international watercourse as a shared natural resource that was subject to the
principle of equitable distribution.

460. Commenting on specific draft articles proposed by the previous Special
Rapporteur, one representative considered that there was vagueness in draft

article 4 which had to be addressed; that draft article 5 was of a very novel
character, particularly paragraph 2, and questions of substance had to be '
addressed; that draft article 8 involved a problem of egquity in that it did not
take into account many factors of paramount importance in the sharing of the waters
of an international watercourse, the demographic factor not always being a major
factorj and that the consideration of draft article 9 should be deferred, sincc it
touched on the topic of international liability for injurious consequences a:ising
out of acts not prohibited by international law.

461. Another representative stated that a matter of concern was the onuue:ation of
factors that would determine "a reasonable and equitable® share of the uses ot the
waters of an international watercourse. The objective was to harmonize the neads .
of all parties in the overall availability of water resources. Given the tochnigalh
feasibility of nassive withdrawal or storage of water, or the diversion of the
natural flow of an international watercourse, account must be taken ot all the
factors that adversely affected the overall availability of water. A logical
extension of the principle of equitable sharing of the waters of an international
watercourse would be to prohibit not only use by or activities of a riparian State
that might cause 'app:eciable hara" to the rights or interests of another :1pn:1an,
State, but also use or activities having an adverse effect on riparian States. An.
enumeration of factors determining appreciable harm to or adverse effect on a
riparian State must necessarily be a part of any aggeeucnt on the non-navigationul
uses of international watercourses.

462. The view was also expt.slcd by one representative that it could p:bvc ussful
to establish an ad hoc group for the topic. .
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H. OTHER DBCISIONS AND CONCLUSIONS OF TﬁE COMMISSION

1. International liebilitx for ini_rioua consequences erising out
of acts notgprohibited by internetional law

463. The appointment of Mr. Julio Barboza as Special Rapporteur for the topic
A'Internetionel liability for injurious consequences arising out of acts not
prohibited by interrztional lew' was welcomecd by a number of representatives.

464. The Commission, it was noted, had received with appreciation the preliminacy
report of the Special Rapporteur. "It was also noted with satisfaction that the
Special Rapporteur did not intend to reopen general discussion of the topic and
intended to pursue work along already accepted lines. The view was expressad that,
although elaboration of draft articles had barely begun, the conceptuzl structure
for the topic geamed complete. It was noted; however, that the Special Rappcrteur
had raised certiin matters cof substance on which he might wish to propose. changes
vhich he had not detailed up to that time.

465. A number of observations of a general nature were made on the topic.

466. A number of representatives spoke of the importance of the topic, which, they
said, had a uniaue role to play in contemporary international law. The point was
made that the topic required greater attention and that it was necessay to
establish, for example, the extent to which international law had been consolidated
in the matter of nuclear energy and other areas where exceptional technological
progress had been made,

467. The view was expressed that, in the absence of a special international
convention, no undisputed basis could be found in general international lav for a
claim in the event of injurious consequences arising from acts not prohibited by
international law, as the ccncept sic utere tuo ut alienum non laedas did not
constitute a general principle of international law. The point was made, however,
that there was sufficient room on the basis of exiating practice for elaborating on
‘such a concept.

468. The view was expressed that the whole thrust of the topic was to place
emphasis on’ principlee of neighbourlineae and co-operation. Statas were encouraged
but not obliged, it was said, to conclude agreements designed to prevent and, if
need be, repair transboundary harm when harmful effects were foreseeable. The
tesponsibility of the source State was not engaged except if there were refusal by
a source State to discharge the duty of co-operetion.

469. The view was also expressed, however, that the specific confines of the topic
had stiil to be defined, and reference was made to earlier concerns as to the broad
approach that had characterized treatment of the topic. Closer examination of the
goals to be achieved and of the manner in which they should be achieved was, it was
said, necessary.

470. The point was made ther under contemporary international law there could be no
liability for acts not prohibited by international law except by victue of an
agreement bhetween States,
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471. The view was expressed that the Commission should gbntinuelit;~study-bf the
topic with a view to establishing a suitable baiance between the freedom of action

of States and right to appropriate compensation for damage caused by lawful
activities. , ,

2. Programme,and methods Of work Of the CO-nisSIdn

472. A number of teptesentatives expresgsed general satisfaction with the
conclugions and intentions of the International Law Commission concerning its
programme, procedures and methods of work, as reflected in paragraphs 297 to 306 of
its report. Efforts of .the Commiseion to keep its programme and methods of work
under review were welcomeds chapter VIII, section B, of the report of the ,
Commission reinforced confidence in that process. It was said that the :epo:t "
showed that the Commission was able to adapt its working methods while maintaining
its high standards in the codification and progressive development of international
law.

473. A number of representatives welcomed the establishment by the Commission of a
Planning Group whose activities would enable the Commigsion to use its time more.
flexibly and rationally. The Commission was urged to continue to review its-
methods of work with an open mind. .

474. Certain representatives, however, referred tothe slow progress of work made on
certain topics and urged the Commission to improve its methods of work. All
members of the Commission should, it wae said, participate actively and contribute’
their experience. Yet it was said that the fact that the Commission had, for some
years, not been in a position to submit, on the topics before it, a final set of
articles to the General Assembly, was not in itself a reason for concern. The:
quality of the Commission's work was mainly due to the prudent and scholarly manner
in which its deliberatione had always been conducted. Expediting work at the
expense Of the quality of the results would certainly not promote the cause: of the
development and codification of internitional law. Moreover, it was said;. the work

of the Commission could progress mote rapidly if it received sufficient suppo:t to
bring it to a successful conclusion.

475. One'rep:eaentativo believed that it would be timely for the Commission's :
Planning Group to consider somewhat further the Commission's methods of work, since
there appeared to have been a disquieting drift in the Commission's efficiency and
effectiveness., -The Commission and the Sixth Committee might give closer attention
to improving the Commission's organization of work and production of documentation,
and to the possibility that the approach of Special Rapporteurs to their topics
might be sharpened. 1In the choice of topics which it referred to the Commission,
the Sixth Committee should avoid those on which there were entrenched political
diverqgences and the Commission, for its part, should refer such topics back to the
Sixth Committee. It should not be regarded as incumbent on:either a Special W
Rapporteur or the Commission as a whole to resolve internally and unilaterally all
points of difficulty which arose on a topic. The Commission had worked
conscientiously and hard, but, although it had considered all items on its agenda~
except for item 8, its time seemed to have been poorly apportioned. His
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delegation, therefore, endorsud the Commission's decision to keep on its agenda for
future sessions review of the status of its programme.and methods of work.

476. Reference was also made by some representatives to what was perceived to be
_the overcrowded agenda of the Commission and to the question of the Commission
taking up at each session all the items on its agenda. By attempting to consider
at each session all items on its overcrowded agenda, the Commission had prepared
only a few drafts in recent years, it was said. The overcrowded agenda was also
deemed responsible for the length of time between the beginning of work on a topic
and the finished draft. Changes of Special Rapporteurs of the Commission's
membership were not infrequent, which delayed the work even further. Comments were
also made with regard to the role of the Goneral Assembly in referring new topics
to the Commission for consideration (see section A, above). Certain
representatives felt that it would be useful if the Commission focused its
attention on fewer items at each session, instead of trying to cover all the topics
on its agenda. This would also assist the Drafting Committee in disposing of some
of its backlog.

~ 477. Stress was placed, hcwever, on the importance and difficulty of the subjects
considered by the Commicsion and the fact that several of them overlapped or at
least had the potential to do so. Such actual or potential overlaps added to the
substantive problems and it was fortunate that consideration of the subjects was
concurrent, thus reducing the danger of inconsistencies in the various drafts. It
was also remarked that devoting an equal amount of attention to each of the items
on the agenda need not lead to a reduction in the number of specific proposals to
be drawn up by the Drafting Committee and adopted by the Commission.

478. In introducing the draft resolution on the report Of the Commission, the
spokesman for the sponsors noted that the following operative paragraph had been
proposed for inclusion in the draft: "Encourages the Commission to organize its
work by staggering.the consideration of some Of the topics in its current programme
of work, which would enable a more in-depth consideration of its reports". He
stated, however, that it had been concluded that it would be appropriate to defer
consideration of that useful suggestion until the next session of the General
Assembly.

479. As far as planning the programme of work for the thirty-eighth 1986 session of
the Commission, representatives expressed general satisfaction with the intentions
of the Commission as set out in paragraphs 298 and 299 of its report. The 1985
session had, it was said, positioned the Commission for an exceptionally productive
conclusion of the current quinguennium in 1986. It was deemed useful if the
Commission focused its attention on topics in respect of which early codification
was highly desirable or the study of which was sufficiently far advanced. The hope
was expressed that the Commission, at its thirty-eighth session, would ccmplete its
first reading of the draft articles on the topic of the status of the diplomatic
courier and the diplomatic bag not accompanied by diplomatic courier and the topic
of jurisdictional immunities of States and their property. It was also noted that
the Commission, in its report, had acknowledged that it would be highly desirable
to complete a first reading of Parts Two and Three of the draft articles on State
responsibility.
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480. One. representative considered as optimistic the hope expressed in the -
Commission's report that it would finish the first reading of the draft articles on
the status of the diplomatic courier and of the diplomatic bag not accompanied by
diplomatic courier and of the draft articles on jurisdictional immunities of States
and their property at its next session, before the conclusion of its current term
of membership. As for the Commission's expressed desire to also complete a first
reading of Parts Two and Three of the draft articles on State responsibility, he

said that the language used by the Commlssion suggested that it had 1itt1e hope of
doing so.

481. One representative hoped that the Commission would make greater efforts at its
next session to complete its work on the topics whose study was sufficiently far
advanced and hoped that it would find the time to look into the possibility of. ‘
proposing new wide-ranging programmes of work. That would make allowance for basic
needs in the field of the codification and progressive development of internat1ona1
law on the threshold of the twenty~-first century.

482, Regarding the question of the documentation of tiie Commission, the view was
expressed that it was too lengthy, which hampered comprehension and entailed
additional costs. Also, it was hoped that the Commission would make an effort to
ensure that its report was circulated earlier. Certain representatives, moreover,
referred to the need to improve the gquality of documents in the Spanish language,
particularly translations.

483. One representative said that presentation, in the Commission's report, of the
work on a topic, which followed the sequence of work in the Commission, did not
facilitate an understanding of such work. While the Commission clearly needed to
do its work in different stages, the question was whether it would not be feasible
in the preparation of the Commission's report to use a methodology which, in- ‘one
place in the report, would reflect the Special Rapporteur's presentation of a
particular article with the related commentary, the Commission's examination of the
particular article, any revision of the article by the Special Rapporteur, ‘and the
work of the Drafting Committee on the article. If such an approach was not

technically feasible, a methodology of presentation which would approximate as far
as possible such an approach would be desirable.

484. Another representative recalled that the commentaries prepared by Special
Rappor teurs on earlier topics most successfully handled by the Commission amounted
to scholarly expositions of the relevant international law. In his view, this was
not so clearly the character of commentaries on some of the topics currently being
studied by the Commission. Those commentaries tended to be little more than a
compendium of views expressed in debate which could, at their worse, do more to
obscure than to clarify the provision under discussion.

485. Representatives who referred to the question of the Yearbook of the
International Law Commission expressed concern about the delay in its publication.h
Such delay was extremely regrettable because the required dialogue between the
Commission and the legal experts of States was only possible when the results of
the Commission's work were accessible. It was considered essential’ to expedite the
publication of the Yearbook and it was hoped that the Secretariat would fake all
necessary steps for its speedy publication.
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486. Support was also expressed fo: publishing a revised, updated version of the
’valuable refe:ence work entitled 'The Work of the International Law Cammisaion'

3. Cofoperatioh with oghe:ibodies

487. Representatives welcomed the constructive co-operation between the:
International Law Commission and regional bodies active in the field of
international law, namely, the Arab Commission for International Law, the
Asian-African Legal Consultative Committee, the European COmmittee on Legal
.CO-operation and the Inter-American Juridical Committee. .

4. Gilberto Amado Memorial Lecture

488. Appreciation was extended to the Government of Brazil for having made possible
the holding in 1985 of the Gilberto Amado Memorial Lecture.

5. International Law Seminar

489. Representatives stressed the importance and usefulness of the International
Law Seminar held during the sessions of the Commission, particularly for nationals
of developing countries, which gave participants the opportunity to become better
acquainted with the work of the Commission as well as of other United Nations
organs and international organizations in Geneva. The view was expressed by a
number of representatives that care should be taken in the selection of
pacticipants to ensure that deserving candidates from all regions, and in
particular all developing regions, were given the opportunity to attend. Tribute
was paid to Governments which continued to provide fellowships. The
representatives of certain States indicated that, as in the past, their Governments
would make fellowshipe available to contribute to the participation of nationals of
developing. countries. The hope was expressed that funds would also be forthcoming
from other sources. \ :

490. Concern was expressed regarding the financial difficulties which threatened
the holding of future International Law Seminars. An appeal was made to States
that had made generous contributions in the past to raise contributions so that the
Seminar could continue to be held without interruption. Moreover, other
Governments which possessed the necessary resources were-.urged to give serious
consideration to financing the Seminar.

491. One representative of a developing country appealed to other developing
countries to follow his own country's example by making at least symbolic
contributions on a continuing basis towards defraying the costs of International
Lav Seminars held in conjunction with sessions of the International Law ;
Compission. The seminars served primarily the interests of the devoloping world,
Regular contributions, no matter how small, would represent a token recognition of
their value.
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| Notes
1/ Official Records of the General Assembly, Portieth Session, Supplement
No. 10 ( . ‘

2/ Ibid., ro:u.en suuon, Sixth Committee, 234 to 36th, 46th and
47th meetings. A

3/ Item 133 vas considered by the Sixth Committee at its 23rd to 36th and
S0th mestings, held between 28 October and 12 November and on 2 December 1985..
Ibid., 23rd to 36th and 50th meetings. .
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