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ANNEX

ROLE OF THE INTERNATIONAL CQURT OF JUSTICE

Possible wider use of the Court by agreement of States Parties

" Introduction

The General Assembly Resolution 36/38 adopted on the
occasion of the twenty-fifth snniversary of the Asian-African
Legal Consultative Committee (AALCC) had envisaged further
strengthening of the co-operation betweer. th?: United Nations
and the AALCC as also widening the scope of iuch co=-operation
and for this purpose it requested the Seeretary-General to carry
out consultations with the Secretary-Gemeral of the AALCC. In
pursuance of the aforesaid resolution, consultations were held
for identifying areas where co~operation between the United
Nations and the AALCC could be further promoted and one of the
areas considered in this context was in relation to possible
wider use of the procedures available under the Statute and the
revised Rules of the International Court of Justice for settlement
of legal disputes amongst States Parties.

The matter was briefly discussed at a Meeting of Legal
Advisers of the Member States of the AALCC held at the United
Nations in November 1983, The Meeting had recommended that the.
AMLCC Secretariat should prepare a study on the question of
possible wider use of the Court by a compromis- where States
Parties may so agree and that the study should be presented
at the Committee's next Session for consideration.
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It may be stated that even though the Intemational
Court of Justice is the principal judicial organ of the United
Nations and its Member States are ipso facto parties to the
Statute of the Court, there has been considerable reluctance
in the matter of -accepting the Court's compulsory jurisdiction
and even in referring disputes by agreement of parties. Whilst
such reluctanée can be said to be attributable in some measure
to the attitude of a large number of states against acceptance
of compulsory procedures, there .ould appear to be other reasons
as well. A broad survey would irdicate that whilst the practice
of resort to the Court, whether [or advisory opinion or in
contentious proceedings, was not uncommon during the first two
decades of the Court, the later years reveal a lesser number of
references being made to the Court and the gradual preference for
ad hoc tribunals constituted by agreement of parties for settlement
of disputes, Attempts have therefore been made from time to time
to enhance the image of the Court and to invite attention of States
to consider possibilities of the wider use of the. procédnres
available under the Statute and the Riles of the Court. Steps
in this direction had been taken by the Couxrt :.tsel.f.‘ first in
mtroducing certain amendments in its Rules in 1972 and later

1+ . : The Rules of procedure of the Court were amended on
May 10,1972 and came into force on September 1,1972.
. The amended Rules of the Court were first applied
in the Nuclear Test Cases and the Trial of Pakistani
Prisoners of War Cases.
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in undertaking a revision which was completed in April 19782,
' The purpose of these amendments and revisions was to make the
procedures more flexible and also to allow the possibility of
the forum for settlement of disputes being constituted through
agreement of parties if they chose to avail of the procedure for
their disputes being settled through a Chamber of the Court.
In the United Nations itself, after several years of deliberations
for enhancing the role of the Court, the General Assembly adopted
a resolution on November 12,1974‘1_3232(XXI11;7, inter alia,
drawving the attention of the States to the advantage of inserting
"in‘treaxies, clauses provi'ing for the submission of disputes
which may arise from the irterpretation or application of such
treaties to the Intemmational Couxrt of Justice and called upon
States to keep under review the possibility of identifying cases
in which use could be made‘of,the Court. The same resolution whilst
drawing attention to the possibility of making use of Chambers,
as provided in Articles 26 and 29 of the Statute and in the Rules
of the Court, recommepied that the United Nations organs and
specialised agenciss should study the advisability of referring
legal questions that have arisen or may arise in the course of
| their activities to the Couxt for advisory opinion, The General
Assembly by another resolution on the Peaceful Settlement of
Disputes / 3283(xxaX)_/, adopted on December 12,1974, urged
Member States to recognise the desirability, inter alia , of
studying the possibility of accepting the compulsory jurisdiction
of the Court in accordance with Article 36 of its Statute. More

2. The Rules of procedure were revised on April 14,1978
and entered into force on July 1,1978 and as of that
date replaced the Rules adopted in 1946 as amended in
1972. The Rules as amended in 1972, however, continued
to apply to one case viz. the Aegean Sea Continental
Shelf case as the same had been submitted to the Court
before July 1, 1978.




recently, the General -Assembly by its Resolution (37/1@$.of
November 15,1982, whilst adopting the Manila Declaration on
Peaceful Settlement of Disputes, had drawn the attention of
States to the facilities offered by the Court for settlement
of legal disputes esbecially since the revision of its Rules.

- The Manila Declaration had reiterated that recourse to judicial
settlement of disputes through the Court should not be considered -
an unfriendly act between States.

Matters falling within the purview of the Court

The comjetence of the International Court of Justice
to hear and determine cases is regulated by the Statute of the
Court and the Rules framed thereunder. These contemplate
basically four types of procsedings, namely:-

(i) Advisory opinion under Article 65 of the Statute
on any legal question at the request of a body
authorised to do so under the Charter of the United
Nationss;

(ii) Determination of matters specially provided for in
the Charter of the United Nations and in treaties
or conventions in force which are brought before
the Court by means of a written application by a
State party to the treaty or convention under
Article 36(1) of the Statute;

(i) Legal disputes referred by States which have made
declarations under Article 36(2) of the Statute in
relation to any other state which have deposited
similar declarationss

(iv) All cases which are referred by parties under a
special agreement in accordance with Article 36(1)
of the Statute.



Advisory opinions

Article 65 of the ‘Statute of the Court contemplates that
the Court may give advisory opinion on any legal question‘at the
request of a body authorised by or in accordance with the Charter
of the United Nations to make such a request. Article 96 of the
Charter provides that advisory opinions may be asked of the Court
by the General Assembly or the Security Council and other organs
of the United Nations and specialised agencies which may at any
time be so authorised by the Generé.l Assembly on legal questions
arising withir the scope of their a.cw‘::i.v:i.ties.3

Uptil now 18 questions have been referred for advisory
opinion of the Court which have included a number of matters
relating to South West Africa, interpretation of the United Nations
Charter as also certain treaties and conventions. Of these, 12

4

advisory opinions were requested by the General Assembly’ and one

3 For a list of the organs of the United Nations and the
specialized agencies thereof authorised to seek an
advisory opinion of the Court,see International Court of
Justice, Yearbook 1982-83(No.37) (hereinafter cited as
the I.C.J.Yearbook 1982-83) pp.47-48.

4. The General Assembly has requested 12 advisory opinions
of the Court in the following 11 cases: Conditions of
Admission of a State of Membership in the United Nations
(Article 4 of Charter); Reparation for Injuries Suffered
in the Service of the United Nations; Interpretation of
‘Peace Treaties with Bulgaria, Hungary and Romania, First
Phase; id., Second Phase; Competence of the General
Assembly for the Admission of A State to the United
Nations; International Status of South West Africa;
Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide; Effect of Awards of
Compensation Made by the United Nations Administrative
Tribunal; Voting Procedure on questions Relating to Reports
and Petitions concerning the Territory of South West Africa;
Admissibility of Hearings of Petitioners by the Committee

on_Scuth West Africa; Certain Expenses of the United
Nations (Article 17, Paresgraph 2, of the Charter); Western

Sahara.
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each had been solicdited by the Security Counc:i.lS , the Unite&
Nations Eduecational Scientific and Cultural Organisation (UNESCO)6,
the World Health Organization (WHO)7, the Intemational Maritime
Organization (Il\‘K))8 and three by the Committee on Application for

Review of the United Nations Administrative Tribunal.’ The third

5. The Security Council requested an advisory opinion of
the Court concerning the Legal Consequences for States
of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council
Resolution 276 (1970).

6, The Executive Boa.xd of UNESCO requested an advisory
opinion of the Court conceming Judgments of the
Administrative Tribunal of the TLO upon complaints
made against UNESCO.

7. * The World Health Assembly requested an advisory
opinion of the Court concerning Interpretation
of the Agreement of 25 March 1951 between the WHO
and t. i

8. The Assembly of this organization requested an advisory
opinion of the Court concerning the Constitution of the

Maritime Safety Committee of the Inter-Govemmental
Maritime Consultative QOrganization.

9. The Committee on Applications for Review of

Administrative Tribunal Judgements requested an
: advisory opinion in the following cases: Application

for Review of Judgement NG.158 of the United -
Nations Administrative Tribunal; Application for
Review ol Judgemen? No.2[3 ol the United Nations
Administrative Tribunalj; Applz.ca.t:.on Tor Review of
Judzement N '3333 of the United Nat:.ons Administrative
Tmbmal..... . =2
see 1.C.J. Lommumque No 84/ 27 of September 14, 1984.




advisory opinion by the Committee on Application for Review of
the United Nations Administrative Tribtunal was solicited recently
and the matter is now pending before the Court.

Matters specially provided in treaties and conventions

Article 36, paragraph 1 of the Statute of the Court
provides for the Court's competence to hear and adjudicate upon
2ll matters specially provided for in treaties and conventions
in forcem. The recently concluded Convention on the Law of the
Sea contemplates resort to the Intemational Court of Justice as
one of the possible modalities for settlement of disputes relating
to the interpretation or application of the Convention (Articles 286
and 287 of the Convention). The Court is also competent to decide
disputes arising out of interpretation or application of various
instruments relatable to the UN and its specialised agencies.ﬁ
It would be noticed from a glance at the list of treaties

and conventions given in the ICJ Yearbook that the general trend

noticeable during the fifties in incorporating a provision in the
treaty or convention itself for settlement of disputes cancerning

10. A list of bilateral treaties and multilateral conventions
which contain clauses providing for the disputes
concerning their application and interpretation are
given in the I.C.J.Yearbook No,37, 1982-83 at pp.90-106,

11. , For a complete list of categories of instruments
providing for the contentious or advisory
Jjurisdiction of the Court see I,.C.J. Yearbook

1982-83 pp. 50~55.




interpretation or application of the treaty or convention

by the Court had been gradually on the decline, Indeed in

almost all multilateral instruments adopted during the _.
gsixties in Codification Conferences the provision for possible
reference of disputes to the Intermational Court of Justice had
to be incorporated and placed in the Optional Protocol thereto,
This device was employed, inter alia, in the Vienna Convention on
Diplomatic Relations, 1961; the Viemna Convention on Consular
Relations, 1963; the Viemna Convention on Law of Treaties, 1969;
as also in the Intemational Covenant on Civil and Political
Rights'?, This was in view of the fact that the provision on
Court's jurisdiction was not acceptable to a large number of States
participating in the Codification Conferences. In fact during the
-seventies there had been very few treaties which have contained a
clause for reference of disputes to the ICJ, and the position

has not improved notwithstanding the Gemeral Assembly Resolution
3232 (XXIX) which had drawn the attention of States to the
advantage of inserting in treaties clauses providing for the
submisaion to the Court of disputes which may arise from the

interpretation or application of such treaties.

Legal disputes umder Article 36(2) of the Statute

Article 36(2) of the Statute of the Court provides that
the States parties may at any time declare that they recognise as
compulsory, ipso facto, and without spéeial agreement, in relation

12. See the Optional Protocol to the Intemational Covenant
on Civil and Political Rights, 1966, Annex to General
Assembly Resolution 2200 (XXI) of December 16, 1966,
adopted by the Gemeral Assembly on December 19,1966.



to any other state accepting the same obligation, the Jurisdiction.
of the Court in all legal disputes concerning: (a) the interpre-
tation of a treaty; (b) any question of international law;

(¢) the existence of any fact which, if established, would
camstitute a breach of an intemational obligation; and (d) the
nature or extent of the reparation to be made for the breach of an
intemational oXligation. Paragraph (3) of this article provides
that such declaration may be made mconditionally or on condition
of reciprocity on the part of several or certain states or for a
certain time. At present there are altogether 47 statesﬂ which
have deposited declarations under the provisiona of Article 36(2)
of the Statute of the Court'* that are in force. This includes

13. Australia, Austria, Barbados, Belgium, Botswana, Canada,
Colombia, Costa Rica, Democratic Kampuchea, Denmark,
Dominican Republic, Egypt, El Selvador, Finland, Gambia,
Haiti, Honduras, India, Israel, Japan, Kenya, Liberia,
Liechtenstein, Luxembourg, Malawi, Malta, Mauritius,
Mexico,Netherlands, New Zealand, Nicaragua, Nigeria,
Norway, Pakistan, Panama, Philippines, Portugal, Somalia,
Sudan, Swaziland, Sweden, Switzerland, Togo, Uganda,
United Kingdom of Great Britain and Northern Ireland,
United States of America, Uruguay. For the text of
declarations made by these States recognising jurisdiction
of the Court see ICJ Yearbook, No.37, 1982-83, at pages
56-89. Only 24 original signatories to the Charter, and
therefore ipso-facto parties to the Statute of the Court,
accept the compulsory jurisdiction of the Court in
accordance with Article 36 paragraph 2 of the Statute.
of the Court. Twenty original members of the United
Nations have never accepted, in express terms, the
compulsory jurisdiotion of the Ceurt,

14 Nine other declarations, whether expressly or by virtue-
of Article 36, paragraph 5 of the Statute of the Court
have expired or been terminated without being subsequently
renewed. These were the declarations of Brazil, Bolivia,
Taiwan, France, Guatemala, Iran, South Africa, Thailand
and Turkey. ‘ '
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18 States in the Asian-African region, namely, Botswana, Cambodia,
Egypt, Gambia, India, Japan, Kenya, Liberia, Malawi, Mauritius,
Nigeria, Pakistan, Philippines, Somalia, Sudan, Swaziland, Togo
and Uganda. Out of these the declarations made by Nigeria und
Uganda were practically with no reservations and substantive
reservations were contained in the declarations deposited by India,
Pakistan, Mauritius and the Philippines. In the remaining cases
the declarations contained some reservations,

From the initial stages of the functioning of the Court
ir. 1946 upto the presemt 42 ca.ses15 had been brought before the

15 €1§ Corfu Chamel Case; (2) Fisheries case (U.XK. v.Norway)
3) Protection of French Nationals and Protected persons
in Egypt; (4) Haya de la Torre; (5) Rights of Nationals
of the USA in Moroceo; (6) Ambatielos; (7) Anglo~lranian
0il Company; (8) Nottebohm; (9) Monetary Gold Removed
from Rome in 1923; (10) Electricite de Beyrouth Company;
: %11‘.‘1 2) Treatment in H of Aircraft and Crew of US4
13) Aerial Incident of March 10,1953; (14-15) Antarctioa
Cases; (16) Aerial Incident of 7 October 1952; (17) Certain -
Norwegian Loans; (18) Rights of Passage over Indian
Territory; (19) Application of the Convention of 1902
overning the Guardianship of Infants; (20) Interhandel;
5215 Aerial Incident of 27 July 1955; (22) Aerial
Incident of 27 July 1955 EUSA v.Bulgaria); (23) Aerial
Incident of 27 July 1955 (U.K. v.Bulgaria); (24) Arbitral
Award made by the King of Spain on 2 tember 1903~
(25) Aerial Incident of 4 September 1954; (26) Barcelona
Traction, Light and Power Co, Ltd.,; (27) Campagnie do
port, des Quais et des Fntrepots de beyrouth and Societe
radio orient; (28) Aerial Incident of 7 November 19543
5293 T e of Preah Vinear; (30-31) South West Africa;j .
32) Northern Cameroons; (33) Barcelons Traction, Light
and Power Company Limited (New Application, 1962); _
34) Jurisdiotion of the 1CAQ Council (India v.Pakistan);
35~36) Fisheries Jurisdiction (UK v.Iceland, FRG v.Iceland);
37~38) Nuclear Test Cases (Australia v.France)(New Zealand v.
Prance); (29) P.O.W.Case (India v.Pakistan); (4C)Apesear Sea

Continental Shelf Case (Greece v.Turkey); (41) Diplomatic
and Consular Staff in Iran (USA v.Iran); (42) Nicaragua v.USA.




11

Court, as contentious proceedi.ngs apart from those by virtue of
special agreements. Out of these in eight cases the Court found
that it could take no further steps upon the application as it
was sdmitted by the applicant state that the opposing party did
not accept the Court's juriédiction16. In eight other cases the
question of jurisdiction was raised or the opposite party did not
enter an appearance, but the Court had proceeded to judgment

either upholding or denying j1:11:.i.sd.ic*t::i.on.17

16, In the following eight cases, the Court found that
it could take no further steps upon an Application
in which it was admitted that the opposing party
did not accept its jurisdiction. Treatment in

Hum of Aircraft and Crew of United States of
America (United States v.Hungary) (United States

v. USSR); Aerial Incident of 10 March 1 (United
States v. Czechoslovakia); Antarctica (United Kingdom
v. Chile and United Kingdom v, Argentina); Aerial
Incident of 7th October 1952 (United States v. USSR);
Aerial Incident of 4 September 1954 (United States
v. USSR); Aerial Incident of 7 November 1954 (United

' States v, USSR).

17. - Appeal Relating to the Jurisdiction of the IC29 Council
(India v, Pakistan); Fisheries Jurisdiction (United
Kingdom v, Iceland; FRG v. Iceland); Nuclear Tests .
(iustralia v. France; New Zealand v. France); Trial of
Pakistani Prisonecs of War (India v. Pakistan); Aegean
Sea Continental chelf (Greece v. Turkey) and the United

States Diplomatic end Consular Staff in Tehran ( USA v.
Iran 5




It would be noticed that out of the 42 contentious
proceedings filed with the Court mors than one half were
instituted during the decade, 1950 - 1960, whereas in the
decade following only four cases were insﬁ.tuted.18 In the
gseventies a total of ten cases were j.nstitu’ced.19 Since
the second half of the past decade, the Court was -concemed
only with two contentious proceedings instituted without special
agreement. In one case the Court held that it had no jurisdiction
and in the other case the Court gave judgmemnt in favour of the
applicant in the absence of the opposite pa,r:t:sr.z1

20

Cases referred to the Court by agreement of parties

Article 36, paragraph 1 of the Statute provides for the
competence of the Court to decide all cases which the parties
refer to it, Such cases normally come before the Couft by
notification to the registry of an agreement known as the
Compromis or !'Special agreement! concluded by the parties
specially for the purpose. There have s0 far been nine cases
which have been submitted to {ae Court by means of a special

18. South West Africa (Ethiopia v. South Africa and Liberia
v. South Africa); Northern Cameroons (Cameroon v, United
Kingdom); Barcelona Traction, Light and Power Company

Limited (New Application 62) (Belgium v. Spain)
and Continental Shelf cases (FRG v. Denmark, FRG v.

Netherlands)
19. Appeal Relating to the ICAO Council (Tndia v. Pakistan);

Fisheries Jurisdiction Case (UK V. Lceland; FRG v. Iceland)
Trial of Pakistani Priscners of War (India v. Pakistan)
Nuclear Test Cases (Australia v. France; New Zealand V.
France); Aegean Sea Continental Shelf Case (Greece V.Turkey);
and United States Diplomatic and Consular Staff in Tehran
(USk v. Iran)

20. See the Aegean Sea Continental Shelf Case (Greece v.Turkey).
21, United States Diplomatic & Consular Staff in Tehran

’

(USA v. Iran)
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agreement, namely:—

Asylum (Colombia/Peru) 1949~1950

Minguiers and Eershos (France/United Kingdom) 1951-1953

Sovereignty over Certain Frontier Land '
(Belgium/Netherlands) - 1957-1959

North Sea Continental Shelf (Federal Republic
of Germany/Denmark; Federal Republic of

Germany/Netherlands) . 1967~1969
Continental Shelf (Twmisia/Libyan Arab

Jamahiriya) 1978-1982
Delimitation of the itime Boun in

the Gulf of Maine Area (Canada/United States

of America) TC-ase Teferred to a Chamber) 19811984

Continental Shelf (Libyan Arab Jamshiriya/
Malta) - 1982

Settlement of Land Boundaries between Upper
Volta and Mali (case referred to a Chamber September 1983

It would be noticed that out of the nine cases three
were instituted during the past six years. In two of these
cases a member state of the AALCC is a party.

Recommendation of the Legal Advisers

The Meeting of Legal Advisers, aftexr a general review of
the prevailing trend in the attitude of states towards possible
resprb to the Intemational Court of Justice, considered that for
the present it would be more fruitful to cacentrate thinking on
the possibility of references being made to the Court by agreement
of states parties. In this comnection the meeting took note of the
fact that a number of states in recent years had concluded

’
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agreements referring disputes for settlement Ly ad hoc
tribunals over a wide range of matters. It was felt that

. if the Governments could be convinced of the Court being an
equally efficacious forum for the purpose, it might be possible
to promote a wider use of the facilities offered by the Court.
The meeting also noted that the revised Rules of the Court
contemplated the possibility of a forum of parties' choice if
they were agreed upcn their disputes being settled by a Chamber
of the Court, which was amply Tomme out by the constitutien of
the Chamber in the Gulf of Maine case (United Statis vs. Canada).
The Legal Advisers were of the view that this was ¢ matter which
should be brought specifically to the notice of governments and
that a paper should be prepared bringing out the relative
advantages that may ensue. by resort to the Court in preference
to ad hoc tribtumals.

Cases referred to ad hoc tribunals

It is not possitle to monitor all cases where states
have resorted to ad hoc tribumals for settlement of their disputes
gince little publicity is attached to some of tue cases or they
are not considered sufficiently important to be commented upon
in the legal literature. Moreover, the broadening of governmental
functions in areas which do not fall strictly within the domain
of public intemational law makes it difficult to' trace those
classes of cases where a governmental organ is nomingted as party
to the dispute and not the state itself. Among the disputes
submitted to ad hoc tribunals either in accordance with the
provisions of a special agreement concluded by the parties for the
purpose or in a.ccordancé with the provisions of an earlier
agreement providing for settlement of disputes by arbitration
since the year 1955, the following may be regarded as more



1

important:

.

(a). France, Great Britain and the United States of America
vs., Federal Republic of Germany, 1955-~1969

‘Issue: Property, Rights and Interests in Germany.

() Argentina - Chile Frontier Arbitration, 1965-66
Issue: Boundary

(e) Lac Lanoux Arbitration, 1957

Issue: Use of Intermational Rivers

(d)  Italy vs, United States of pmerica, 1965

Issue: Interpretation of Air Transport Service Agreement
’ of February 6, 1948.

(e) Great Britain v. Buropean itomic Energy Commmity, 1966

Issue: Taxation liability of Buropean Employees working
in the United Kingdom.

(£) Rann of Kutch (India v. Paldistan) Award, 1965

Issue: Territorial Dispute.

(8) Canada v. United States of America, 1968

Issue: Claims of United States citizens for real and
property damage occurred along the South shore
of Lake Ontario ("Gut Dam").

(n) Kingdom of Greece v. Federal Republic of Germany, 1972

Issue: Claims originating from judgments of the Greek-
German Arbitral Tribumal.

(1) = Austria - Germany Award, 1972

Issue: Interpretation of Treaty.
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(3) France - United States Air Transﬁort Arbitration
1963 ~ 1978 (in two phases)

1st Award in 1963; and
2nd. Award in 1978.

(k) Rio~Encventro, 1965-68

(1) Beagle Channel Arbitration, (Argentina-Chile)

(m) France ~ British Continental Shelf Arbitration, 1978
(n) Dubai - Sharjah frontier Delimitation Arbitration
(o) Youag Plan Loan Arbitratioq (Federal Republic of

Germany v. Belgium, France, United Kingdom and the
United States of Amerdica, 1980.

(p) Iran-United States of pmerica Arbitration
(on going)

Issue: Settlement of claims,

It may be stated that the disputes referred to the Iran -

US Claims Tribunal, established as a part of the package contained

22

in the Algiers Accords of 19 January 1981~ are voluminous in

m:un‘ne::25 and the Tribunal constituted is basically in the

22, For the text of the Agreement see Intemational Legal
"Materials vol.2® (1981). Also reprinted in Indian
Journal of Intemational Law, vol,23(1983), D.615.

23, The caseload of the Iran - United States Claim Tribunal
numbered over 4,000 as of late 1983, including 20
interpretive disputes, 100 official olaims between the
two governments for breach of contract, 445 bank
claims, 650 claims each of US $ 250,000 or more, and
2,795 claims for less than US § 250,000 each which the
Department of State filed on behalf of US nationals and
several hundred claims by Iran and Iranian nationals.
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nature of a Claims Commission.

Some General Observations

Ié would be noticed that in all the cases mentioned
above, the issues were basically of a legal nature and the
tribunals constituted were composed of persons with legal
background and experience. Iﬁdeed,‘in at least two of these
oases the Tribunal was composed of sitting Judges of the
International Court of Justioce. It may well »e that the parties
ooncerned had chosen to have recohurse to ad hoc procedures in
order to have a tribunal of thei.r own ~hoesing and also perhaps
cue to the faot that a coram of three to five Judges might be
more appropriate to deal with individual disputes than a full
Court of fifteen Judges, The Rules of the Court appeared to have
taken such factors into conéideration as practieal realities in
contemplating that a dispute referred to the. Court may be heard
by a Chamber compesed of five to seven Judges and also in
providing in the revised version of the Rules for the parties
to have a say in the selection of the Chamber., The experience
with some of the ad hoc procedures in more recent ocases has
given rise to some thinking whether it might not be more
advantageous to have recourse to the International Court of
Justice under a special agreement especially under the Chamber

24. It is the first mixed Claims Commission in which the
United States has participated sinece World War II.
See David P.Steward & Laura B.Sherman: "Developments
at the Iran-United States Claims Tribunal: 1981=83"
in Virginia Journal of Intemational Law, Vol.24
No.1(1983) p.1 at 7. Also see Davis R.Robinson:
"Recent Developments at the Iran-United States Claims
Tritunal" in International Lawyer, Vol.17 (1983),
661 et seq.
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procedure where the parties may now have a choice in the
constitution of the Chamber under the revised Rules of the
Court. This would appear to be bome out by the agreement
reached between the USA and Canada to have recourse to the

Court for delimitation of their maritime boumdaries in the Guif
of Maine and by request made to the Court: in 1981 for the
constitution of a Chamber in accordance with Article 26,
pa.ragra._ph 2 of the SLtatute of the Court and the revised Rules
of procedure thereof. A simiia.r request would also appear to
have been made by Mzli and Upper Volta in September 1983,

There has been some criticism about the manner in which the
Chamber of the Court was comstituted in the Gulf of Maine case
but. the comments made on that score would not seem to detract in
any way from the viability of the Chamber procedure for settlement
of disputes where the parties resort to the Court by special
agreement and request for the constitution of a Chamber.

Before embaricing on a discussion about the relative merits
as between ad hoc procedures and an approach to the Court under -
its revised Rules, it may be pertinemnt to point out that the
main drawback, which has been experienced with ad hoc procedures,
relate to delays in proceedings and the finality of the award.
In addition, such factors as wmduly heavy costs, choice of A
applicable rules and in some cases the difficulty in the matter
of selection of arbitrators have posed serious problems, For
exgmple, in the Beagle Channel Arbitration it had taken more
than six years for the award to be made after the parties,
~ Argentina and Chile, had reached an agreement on July 22, 1971
to have their disputes settled through arbitration. After the
avard was apnounced on Apﬁl 18;1977, one of the parties decided
to denounce the award as null and void under international lg,w.
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The partiss then went to the mediation of His Holiness the

Pope John Paul II and the matter was finally resolved through

a bilateral treaty signed on 28th October 19842°, In the Iran-
US Arbitration, which has already lasted for four years, the end
is yet nowhere in sight, the proceedings being stalled from time
to time by resignatiom of arbitrators and various forms of
procedural delays. Even in the cases where awards have been made,
they have been the subject matter of challenge before mumicipal
courts.

. ipplicable procedures under the Rules of the Court

It might be appropriate at this stage to refer briefly
to the applicable procedures before the International Court of
Justice in cases where recourse is sought to the Court by
agreement of parties which have direct relevance to the question
of time element in proceedings, finality of the judgment and the
cogts involved.

(i} The Rules of the Court contemplate a special agreement

or compromis concluded between the parties and the

same being filed with the Registry of the Ccurt.26

25. See United Nations News letter, Vol.35, No.38, UNIC,
New Delhi, November 3,1984.

26, See Article 40 of the Statute of the Court and
Articles 39,40, paragraphs 2 & 3 of the Rules of
Procedure of the Court in ICJ Acts and Documents,
‘No.4 (1978).
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No fees are required to be paid nor any deposit of
costs to be made for instituting the proceedings.

(id) Simultaneously with the filing of the compromis with the
‘ Begistry each of the parties is required to appoint its
Agent for the purpose of representing it before the
Court in the proceed::.ngs.27 The Agent so appointed is
usually the diplomatic representative of the countxy at
the Hague or an official of the Ministry of Foreign
Affairs,

(iii) After an/Agmt has been duly nominated by both the parties,
an approach might be made to the President of the Court if
it is desired that the matter should be heard by a Chamber
of the Court. It may be stated that wmless such a request
is made the case would need to be heard by the full Court
of fifteem Judges. Even though it may be possible to
make a request at a later stage of proceedings until the
closure of the written proceedings®® and before the oral
hearings commence, it would be desirable to do so at the
earliest stage in order to emsure a better streamlining
of the proceedings. It would be for comsideration of
the parties whether to have recourse to a Chamber or to
allow the normal procedure to take its course. Whilst it
might be desirable to confemplate a case to be heard by
the full Court, in cases where questicmms of intemational
law need to be authoritatively settled, it might be
thought more appropriate to have resort to a Chamber
where principles already settled are to be applied in a

27. See Article 42 of the Statute of the Court and Article 40,
paragrarh 3 of the Rules of Procedure of the Court.

28, See Article 17, paragraph 1 of the Rules of Procedure of
. the Court, '
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particular dispute. There may be also other reasons for

' which the parties may have their preference for the case
to be heard by a Chamber, particulzrly where they desire
a smaller forum or to have a say in the comstitution of
the forum. It may be mentioned that the Statute of the
Court envisages constitution of three- types of Chambers,
namely: -

(a) Special Chamber of summary procedu.reé;29

29 The Chamber of Summary Procedure is to be comnstitusied in
accordance with the provisions of Article 29 of th: Statute
of the Court. There is a fundomental difference butween
the special Chamber of Summary Procedure constituted in
accordance with Article 29 of the Statute of the Court
-and. the Chamiers constituted wnder Article 26 of the
Statute of the Court and Articles 16 and 17 of the Rules
of Procedure of the Court. It is mandatory that the Couxrt
form the Chamber of Summary Procedure for Article 29 of
the Statute provides in part:

*(T)he Court shall form znnually a Chamber of Summary
Procedure composed of five judges which at the request
of the parties, may hear and determine cases by
summary procedure ...." (Emphasis added).

And further Article 15 parngraph 1 of the RLﬂ.es of the
Court, provides inter alia:

"The Chamber. of Summary Procedure to be formed
annually under Article 29 of the Statute shall be
composed of five members of the Court comprising
the President and Vice-President of the Court,
acting ex-officio,and three other members elected
in accordance w1th A.r'tlcle 18, paragraph 1, of
these RuleSsceasa"

The Constitution of Chamber of Summzry Procedure then is
compulsory and this Chamber for a long time remained to
be the only Chamber constituted by the Court. Albeit
this Chamber is constituted amnually with a view to the
speedy dispatch of business, the Court has yet to receive
an application praying for speedier dispatch by summary
procedure,

’

z
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(b) Chambers constituted for dealingsaith
particular categories of cases;

30.

Albeit the Statute of the Court(has-since 1945) envisaged
and provided for the composition of Chambers for dealing
with a particular category of cases, e.g. labour cases
and cases relating to transit and communications or a
particular case the Rules of Procedure as adopted in

May 6,1946 left the matter of censtitution of these types
of Chambers entirely upto the Court and d4id not envisage,
let _alone recognize, the role of State parties in
constitution of such Chambers, particularly the Chamber
to be constituted to deal with a particular case, This
the Rules of Procedure of the Court as amended on May 10,
1972 and then revised on April 14, 1978 did.

Article 26 paragraph 1 of the Court stipulates
inter alia that the Court may, from time to time, form
one or more Chambers, composced of three or more judges
as the Court may determine for dealing with particular
categories of cases .... Accordingly Article 16,
paragraph 1 of the Rules of Procedure of the Court lays
down that where the Ccurt decides to form one or more
of the Chambexrs provided for in Article 26 paragraph 1
of the 3tatute it shall determine the particular category
of cases for each Chamber is constituted, the numbers of
its members the date on which they will enter upon their
duties and the period for which they will serve. In
electing members of Chambers from among the Members of
the Court, formed for a particular category of cases
due regard is to be had to any specizl knowledge, expertise
or previous experience which any member of the Court may
have in relation to the category of case for which the
Chamber is being formed to deal with.

The pith and substance of the foregoing is that it is

" within the purview of the Court to determine the category

of cases to deal with which case or cases a Chamber or
Chambers as the case may be foruwed or constituted. Further,
the Court having decided to form a Chamber or Chambers, =as

the case may be, to deal with a particular case or cases

it is for the Court to determine ths number of members which
shall constitute the Chamber etc. Although it is within the
discretion of the Court to determine the categories of cases
to deal with which a Chamber may be constituted it would be
entirely erroneocus to infer that Chambers may be constituted
only to deal with labour cases and disputes involving transport
and commmnications. These categories of cases have been listed
in the Statute by way of illustration and are not intended to
limit the discretion of the Court in determining the category
of cases for which the Chamber may be constituted.
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(¢) A4 hoc Chambers constituted for dealing with a
particular case.

0f these, the last category would prohably seem to be

more suited if it is desired to have resort to a2 Chamber
for settling a dispute which had been rsferred to the
Court by means of a compromis. In the event of the parties
being agreed that the dispute referred should be heard by
an ad boc Chamber, its constitution would be governed by
the provisions of Article 17. of the revised rules of the
Court, the relevant clauses of which provide as follows:

"2, When the parties have agreed, the President
shall ascertain their views regarding the
composition of the Chamber, and shall report to
the Court accordingly. He shall also take such
steps as may be necessary to give effect to the
provisions of Article 31, paragraph 4, of the
Statute. '

3. When the Court has detemmined, with the approval
of the parties, the number of its Members who are
to constitute the Chamber, it shall proceed to their
election, in accordance with the provisions of
Article 18, paragraph 1, of these Rules. The same
procedure shall be followed a2s regards the filling
of any vacancy thnt may occur on the Chamber.

4. Members of a Chamber formed umder this Article

. who have been replaced, in accordance with Article 13
of the Statute following the expiration of their
terms of cffice, shall continue to sit in a1l phases
of the case, whatever the stage it has then reached.”

It would be seen that in the constitution of an ad hoc
Chamber, the parties referring the dispute would have an
adequate voice and indeed in the Gulf of Maine case

all the members of the Court constituting ‘the Chamber had
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been selected at the instance of the pa.ri:iee..31

(iv) Seon after the parties have entered an appearance
before the Court it is expeoted that a time limit would
be set by the Court for filing of their respective
ple:a,d.i.ng's».32 In the event a request is to be made for
the matter to be heard by a Chamber, such plea.dings would
be confined to the filing of a memorial and counter-
memorial, that is to say, one set of pleadings by each
party.33 But if a request for a Chamber has not been made,
the parties would also be entitled to file their replies
to the memorial and counter-memorial ”, but this would be
dispensed with when the matter is to be heard by a Chamber.
It is not obligatory that the pleadings shall be in printed

- form wmless the parties so agree or the Court directs to

that effect, | |

(v) After the pleadings by the parties have been completed, a
date would be set for oral hearing whether it is before
the full Court or a Chamber of the Court>”, At the
oral hearings the Agents appointed by the parties will

appear and they may be assisted by r.:ounsel.56

31. See ICJ Csammigue No.82/1 of 26 January 1982.

32, Article 92 nf the Rules of Procedure of the Court.

33 Ibid. paragraph 1

34 This is so because the proceedings would in that event
be governed by the Rules of Proeedure applicable to
contentious cases. See Part III of the Rules of the
Courts Proeeedings in Contentious cases particularly
Artioles 44 to 53,

35 The oral proceedings may be dispensed with if the parties
S0 agree and the Chamber of the Court consents. See Article
92, paragraph 3 of the Rules of Procedure of the Court.

3. .,'See Artisle 42 of the Statute of the Court. Also see
. note 27 and accompanving text.
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'(vi) At the completion of the oral hearing the judgment
will follow and it would be delivered on a date to
be set for the purpose. The judgment delivered by a
Chamber has the same effect as the judgment of the full
cour*l:.37 The judgment is binding'on the par’tieSBB.

The procedures set above may be modified by agreement of
parties, for example, they may do away with oral hearings
a,].toge‘l:he:r:39 and they may even propose to modify the rules of

the Court regarding the pleadings to be filed by the parties.d’o

An impression has some how or cther gained ground over
the years that the proceedings before the Intemat.ional Court of
Justice are of so complex a nature that they can be handled only
by European experts as a result of which governments‘are found
vying with each other in engagement of the services of lawyexrs
from the BEuropean capitals for preparation of their pleadings
and particularly for presentation of oral él’guments; It needs
to be emphasised that the proceedings before the Court could in
most cases be handled by the parties' own legal experts and once
this is understood and accepted the proceedings before the Court
would cease to be a nightmare in terms of legal costs which

it has been for some years.

3T. Article 27 of the Statute of the Court.

38. Article 59 of the Statute and Article 94, paragraph 2
' of the Rules of the Ccurt.

39. Article 92, paragraph 3 of the Rules of procedure
of the Court. .

40. See the provisions of Article 101 of the Rules of
procedure of the Court.
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Relative merits of ad hoc tribunal and Chamber procedure of ICJ

Twrning now to .the respective merits as between ad hoc
arbitration and recourse to the Intemational Court of Justice
in so far as Governments are ccncemned,- the following may be
mentioneds

(1) ‘Composition of the forum

One of the principal reasas behind the attitude of
governments in- favour of ad hoc procedures is the general
reluctance to any form of compulsory jurisdiction and to have
their disputes settled by tribunals of their own choice. This
may now be taken care of in relation to the International Court
of Justice by reason of the fact that if the parties agree on
the dispute being settled by an ad hoc Chamber under the Statute
and the Rules of the Court, the parties themselves would have a
clear voice in the constitution of the Chamber. In the matter
of constitution of gd hoc tribunals, it is generally the case
that a third of the number of members be nominated by each of the
parties, whilst the remaining number are to be appointed by
agreement of parties, failing which by a designated authority.

The asppointment of ™neutral members' has at times presented

problems leading to delay in commencing or continuaticn of

. proceedings. On the other hand, if a Chamber of the Court is

" preferred, the sppointment of the members would be govemed by
specific rules, which while allowing a sufficient say to the par'ties,
would ensure constitution of a Chamber without delay. Even

though the choice is o be made out of the fifteen Judges
constituting the Court, it is to be noted that they have all been
selected by an elective process to ensure their eminence, integrity
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and impartialityM. In faet in two recent cases the ad hoc
“fi"i_bﬁh’aIE‘Trm“b?en constituted with the sitting judges of
the Couxt.

(ii) Rules of Procedurs

One of the matters which has proved to be time consuming
in ad hoo procedures is for the members of the Court and the
parties to reach agreement on the procedural and substantive rules
to be applied in the proceedings. In one case where the parties
had agreed upon the application of the UNCITRAL Arbitration Rules,
“hich  are primartty meant for application in commercial matters,
1requent procedural wrangles have set at naught the expedition
that was required’?, Even in the case of ad hoc tribunal
contemplated in the Law of the Sea Convention, it is provided that
the tribunal shall determine its rules and procedures assuring
to each party a full opportunity to be heard and to present its

ce.se43. These difficulties could be avoided if a recourse is

41. See Articles 4 to 17 of the Statute of the Court,

42, The Iram-United States Arbitral Tribumal. In fact the
Iran-US Arbitral Tribwnal is the first to function wnder
the UNCITRAL Rules = with modifications t\a conform those
rules to the speoial circumstances of this. arb:.tration.

~ See Stewart & Sherman op. cit note 16. Also see Robinson

op.cit note 16,

43, The provisions of Articles 287(1)(c) and (d) of the Law

" of the Sea Convention, contemplate the constitution of two
Arbitral Tribumals. An Arbitral Tribunal constituted in
aocordance with Annex VII and a special Arbitral Tribuwnas
constituted in accordanee with Annex YITIof the Conventlon.
Article 5 of snnex VII (Arbitration) lavs down inter alia
that the arbitral tribunal shall determine its own procedure,
assuring to each party a full opportunity to be heard and
to present its case. Article 4 of Annex VII applies
-mutatis mtandis to the special arbitral tribunal constituted
in aceordance with Annex VIII of the Convention. This ig
go stipulated in Article 4 of mmnex VIII of the Law of
the Sea Convention, 1982,
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made to a Chamber of the Court Qhere specific rules could be

applied unless the parties agree upcn a procedure which they

would wish to be followed in preference to those indicated in
the Rules.

(iii) Place of prcceedings

One of the arguments advanced in favour of ad hoc
procedures is that the parties may choose their own venue for
arbitration and it would not be necessary to have recourse to
any fited place. This is also pcssible if reccurse is made to a
Chamber of the Court under Article 28 of the Statute of the
Intermational Court of Justice.44 In any event, experience shows
that even in the case of ad hoc tribunals the places preferred by
parties are usually the Eurcpean capitals.

(iv)  Custody of records

Experience has shown that in cases of ad hoo procedures,
a Secietariat needs to be established for custody of records;
filing of documents and provision of secretarial service for the
tribunal. Establishment of a secretariat invariably leads to
enormous expenditure which could be.avoided by reference to a
Chamber of the Court.

(v) Finality of the proceedings

It has been seen that among a number of cases where
ad hoc procedures have been rescrted to, there has been nc means
to ensure the finality of the award. In the Beagle Channel case

44. Article 28 of the Statute reads "The Chambers provided
for in Articles 26 and 29 may, with the consent of the
parties, sit 2nd exercise their functions elsewhere
than at The Hague."
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the award was denocunced by cne of the parties as null and void; .
in the Iran-~U3 Arbitraticn, awarxds have been challenged before

muicipal courts and even in the Rann of Kutch Award Case

there were proceedings before mmicipal courts for the declaration
of the nmullity of the Award. In the event of the parties choice
in favour. of the Court, finality of the judgment is clearly assured
under the terms of the Statute of the Cou;lr:'t:45 and in this
connection it may be mentioned that the judgment of a Chamber has
the same status as the judgment of the Court itself*",

{vi) . Costs

"The cost element may perliaps appear to be the dominant
factor in favour of resort tc the Chamber proceedures of the Court
in so far as the countries in the Asian-African regiom are concerned.
It is a matter within common knowledge that if an ad hoc tribunal
is to be cwunstituted with legal experts of repute, large sums would
need to be paid by way of their fees and expenses, At the prevailing
rates of fees, no arbitrator would seem to be willing to sexrve
without 2 fee ranging between US § 1000 and US § 2000 per diem. |
Even in the case of long-term appointments such as in ‘the Iran-US
Arbitral Tribunal, the fees paid to the arbitrators are in the range
of US § 100,000 to 120,000 per annum. In additicn a Secretariat,
whose size would vary according to the work-load in the arbitraticn,

]

45, Article 60 of the Statute of the Court stipulates thet
"The judgment is final and without appeal. In the event
of a dispute as tc the meaning~or scope of the judgment,
the Court shall construe it upon the request of any party."

46, See Article 27 cf the Statute, 4lso see Note 37 supra
and accompanying text.
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would also be needed to be financed to service the Tribunal.
These enormous costs can be completely avoided if Chamber |

procedures of the Intemational Court of Justice were availed
of,

Further should a case before the Court or a Chamber
thereof require the services of assessors and experts the
Statute and Rules of Procedure of the Couit provides that
assessors may participate in the Ccurt's judicial deliberations.
The assessors, however, have no right to vote.47 Witnesses
and experts who appear at the instance of the Court to conduct
an enquiry or to give an expert opinion are paid out of the funds
of the Court48

Conclusion

In sum the submission of a dispute to a chamber of the Court
has the following merits vis-a-vis seeking settlement by ad hoc
arbitration. The parties are afforded as much, if nct mofe,
recognition in the constitution of the Chamber as they are in the
composition of an arbitral tribunal or court of arbitration.
Secondly, the specific rules of procedure to be applied are clear
and distinct and are not left to be determined by the arbitral
tribunal. The parties can save the enormous expenses involved
in the fees of the arbiters and experts and in the establishment
and maintenance of =2 Secretariat. The Registry cf the Court

47. See Article 30, parégraph 2 of the Statute and Articles
9 and 21, paragraph 2 of the Rules of the Court.

48, See in this regard the provisions of Axrticle 453,
paragraph 5 and Article 51 of the Statute and Articles 58
paragraph.2, Articles 62-65 and 68 of the Rules of the
Court.
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ensures custody of records. The place of proceedings may
be elsewhere than at the Hague and finally the judgment is
final and binding on the parties.
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PART I: THE COURT - SECTION 1CY: THE CHAMBERS

Article 1

1e¢ - The Chamber of Summary Procedure to be formed amnually
under Article 7)) of the Statute shall be ocomposged of five :
Members of the Court, ocomprisging the President and Vice=President
of the Court; r~cting ex officio, and three other members elected
in gccordance with 4rticle. 18, pamagraph 1, of these Rulese In
addition, %wo.lembers of the Court shall be slected amually %o
aot as substitulese

2e The election referrsd to in paragraph 1 of this Article
shall be held =s soon as possibls after the sixth of February
in each years. The members of the Committee shall enter upon
their functions on election and contirue to serve until the
next election; they may be re~clcctade

3 If a member of the Chamber is unagble, for whatever
reasony to sit i a given case, he shall be replaced for the
purposes of that case by the senior in precedence of thz two
subgtitutese

be If a member of the Chamber resigns or otherwise oeases
%o be g member; his place shall be taken by the semior in
precedence of the two substitutes, who shall thereupm become
a full member of the Chamber and be replaced by the election
of another substitute. Should vacancies exceed the number of
available substitutes, electiocns shall be held as soon as
possible in respect of the vacancies still existing after the
subgtitutes have assumed f1ll membership and in regspeot of thas
vacancies in the substitutese

Article 16

1e When the Court decides to form one or more of the Chambers
provided for in Article 26, paragreph 1, of the Statute, it shall
determine the partisular oategory of cases for which each Chamber
is formed, the nmmber of its members, the period for which they
will servey aid the date at whioh they will erter upon their
dutiese

e International Court of Justioe: Acts and Documents conoeerning
the Organization of the Court, Noe 4y 1978, pe93 ete soqe

~
s



2 The members of the Chamber shall be elected in accordance
with article 18, paragraph 1, of these Rules from among the
Members of thse Court, having regard to any special kuowledge,
expertise or previous experience which any of the Members of
the Court may have in relation to the category of case the
Chamber is being formed to deal withs

3e The Court may decide upor the dissoluticn of a Chamber,
but without prejudice to the duty of the Chamber councerned to
finish any cases pending before ite

Article 17

e 4 request for the formation of a Chamber to deal with a
particular case, as provided for in Article 26, paragraph 2, of
the Statute, may be filed at any time wntil the olosurce of "he
written prooeedingse Upon receipt of a request made by one
party, the President shall ascertain whether the othor party
agsentss :

2a When the parties have agreed, the President shall ascertain
their views regarding the composition of the Chamber, and shall
report to the Court accordingly. Ho shall also take such steps
as may be neocessary to give effect to the provisiocns of Article
31, paragraph 4, of the Statutes

3e When the Court has determined, with the spproval of the
parties, the number of its Members who are to coastitute the
Chamber, it shall prooeed to their electior, in zccordance with
the provisions of irticle 18, paragraph 1, of these Rulase The
same procedure shall be followed as regards the filling of any
vacancy that mey occur on the Chambere

4o Members of a Chamber formed under this Article who have
been replaced, irn accordarce with [rticle 13 of the Statute
_follom.ng the expiration cf their terms of office, shall contizue
- %0 sit ir all phases of the casey vdw.‘hever the stage it has

then reacheds

Article 18

1s Elecotions to all Chambers shall take place by secret
ballote The Members of the Court obtaining the largest mumber

. of votes constituting a majority of ‘the Members of the Gourt
composing it at the time of the clection shall be deaclared electeds
If necessary to fill vacancies; more than one ballot shall take
place, such ballot being limited to the number of vacaicies that
remain to be filleds

. f



2e If a Chamber when formed includes the President or Vice-
Pregident of the Court, or both of them, the President or Vicew
President, as the cage may be, shall presida over that Chamber.
In any other event, the Chamber shall elect its owt president
by seoret ballot and by a majority of votes ofits memberse The
Member of the Court who., under this paragraph, pregides over
the Chamber at the time of its formation shall continue to

" presgide so long as he remaing a member of that Chambere

3 The president of a Chamber shall exercise, ia relation
to cases being dealt with by that Chamber, all the Runotions of
the President of the Court in relation to cases before the Courte

4e If the president of a Chamber is prevented frvm sitting
or from acting as prosident, the fmctions of the presidency
shall be assumed ty tha member of the Chamber who is the senior
in precedence and able %0 acte

SECTICN C. PROCEEDINGS BEFOHE THE COURT

Subsection 1. Ingtitution of Proceedings

Article 38

1e When proceedings before the Court are instiduted YLy means
of an application addressed as spscified in Article 40, paragraph
1y of the Statute,; the application shall indicale the pariy
making it, the State against whion the claim is brought, and. the
subject of the disputee

2e The application shall specify as far as possible the legal
grounds upan which the jurisdiction of the Court is said to be

. based; it shall zlso specify the precise naturs of the claim,
together with a succinct statement of the facts and grounds on
which the claim is baseds

3e The original of the application shall be signed either by
the agent of the party submitting it, or by the diplomatio .
represertative of that party in the country in which the Court
has its seat,; or by some other duly authorigzed persone If the
application bears tho signature of someons other than such
diplomatic representative, the signature must be authentiocated
by the latter or by ths oompete:rb authority of the appl:.cant's
fore:.@ ministrye
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4e The Registrar shall forthwith transmit to the respondent
a certified copy of the a.ppl:.ca.t:.om i

} .
Se When the applicant State proposes to found the jurisdiction
of the Court upon a congent thereto yet to be given’or manifested
by the State against which such application is madey the appli-
cation shall be transmitted to that Statee It shgll 2ot however
be entered in the General List, nor any action be tzken in the
proceedings, uiless and until the State against which such
application is made consents to the Court's jurisdiction for the
purposes of the casec.

drticle

fe Whex proceedings are brought befom ihe Court by the
notification of a special agreement, in coniormity with Article
40, paragraph 1, of the Statuie, the notitication may be effected
by the parties jointly or by aiy ons or more of thome If the
notification is not a joint oncy a certified copy of it shall
forthwith be commmicated by the Registar to the other partye

2e In cach case the notification shall be accompanied by an
original or cartified copy of thc special agreemente The noti-
fication shall also, in so far as this is not already apparent
from the agreement, indicate the precise subject of the dispute
and identify the parties to ite

article 40

. i

te - Bxeept in the circumstances contamplated by Article 38,
paragraph 55 of these Rulesgy all steps on behalf of {he parties
after proceedings have been ingtituted shall be taken by agentse
dgents shall have an address for service at the seat of the Court
to which 211 commrications concerming the case are to be sente

~ Communications addressed to the agents of the parties shall be
cons:x.dered. as having been addressed to the parties themselvese

2e -When procecedings are instituted by means of an application,
the name of the agent for the applicant shall be stateds The
respondent, upcnl receipt of the cexrtified copy of the spplication,
.Or as s00u as possible th.erea.fter, sha1ll inform the Court of the
name of its agerte



3e When proceedings are brought by notification of a special
agreement, the party making the notification shall stats the
name of its agents . dny other party to the special zgreement,
upon receiving from the Registrar a certified copy of such
notification, or as soon as possible thereafter, shall inform
the Court of the name of its agent if it has not already done sOe

Article 41

The ingtitution of procecdings by a State which is not a3
party to the Statute but which, under 4rticle 35 paragraph 2,
thereof, has aoccepted the jurisdiction of the Court by a
declaration made in accordanct with any resolution adopted by
the Security Council under that drtidel!, shall be accompanied
by a deposit of the declaratica in q\xestion', mless the latter
has previougly beer deposited with the Registrare If any question
of the velidity or effect of such daclaration arises, the Couxrt
shall decidee

- Article 42

The Begisinr shall tranemit copies of axy application ox
notification of a special agreement instituting procecdings
before the Court to: (a) the Secretary-General of the United
Nations; (b) the Members of the United Nations; (c) other States
entitled to appear before the Courte

Article 43

Whongver the construction of a convention to which States
other than those concermed in the case ere parties may bs in
question within the meaning of irticle 63, paragraph 1, of the
Statutey, the Court shall congider what directions shall be given
to the Registrar in the matiers .

Subsection 2. The Written Proceedings

Lrticle gg

1o In the light of the informetion obtained by the President
under drticle 31 of these Rules, the Cour't shall make the
necessary orcors to determine, inter ¢ the number and the
order of filing of the pleadings ard the timewlimits within
which they must be fileds

(1. The resolutior now in force was adopted an 15 October 1946
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2e In making an order under paragraph 1 of this Article,
any agreement between the parties which does not cause unjustified
delay shall be taken into accounte

3. The Court may, at the request of the party concerned,
extend any time-limit, or decide that any step taken af'ter the
expiration of the time=limit fixed therefor .shall be congidered
as valid, if it is satisfied that there is adsquate justification
for the requeste In either case the other party shall be given
an opportunity to state its viewse

4e If the Court is not gitting, its powers wnder this irticle
shall be exercised by the President,; but without prejudice to any
subsequent decision of the Courte If the consultation referred
to in 4rticle 31 reveals persistont disagreemcnt between the
parties as to the applioatica of Article 45, paragraph 2, or
4rticle 46, paragraph 2, of those Rulos; the Court shall be
convened to docide the mattere

article 45

fo The pleadings in a case begun Yy means of an applicatiom
shall consistein the following order, of: a Memorial by the
applioant; a Counter-Memorial Wy the respondente

2e The Court may authorize or direct that there shall be a
Reply Yy the applicant and a Rejoinder by the tespondent if the
parties are so agreed; or if the Court decides, proprio motu or
-at the request of ome of tho parties, that thess plcadiags are
nGCessaIYe .

Article 46

1e Iz a case begun by the notification of a special agreement,
the number ard order of the plecadings shall be governed by the
provisions of the agreement, unless the Court, after ascertaining
the views of the parties, decides otherwises

2e If the speoial agreement contains no such provision, and
if the parties have not subsequontly agreed on the number and
order of pleadingsy they shall each file a Memorial and Counter-
Memorial , withi: the same time-limitse The Couxrt shall not
authorize the presentation of Replies unless it finds them to
be neocessarye.



Articls 47

The Court may at any time direct that the prooeedings in
two or more cases be joinedes It may also direct that the written
or oral proceedings, including the calling of witnesses, bs in
eommon; or iths Court may, without effacting apy formal joinder,
direct commeon asotion in any of these respectss

Article 48

Time~limits for the completion of steps in the proceedings
may be fixed 1y assigning a specified period but shall always
indieate definite datese Such time-limite shall be as short as
the eharector of the case permitss

drticle 49

1o A Memorial shall contain a gtatement of the relevant faocts,y
a statement of law, and the submissionse

2% & Counter=Memorial shall contain: an admiasion orx demial
of the facts stated in the Memorial; any additionsgl faote, if
necessary; observations concerniing the statement of law in the
Memonal, a statement of law in answer thereto; and the sub-
migsionge

3e The Reply and Rejoiad.er, whenever anthorized by the Court,
shall not merely ropeat the parties? contentions; but shall be
direoted to bringing out the issues that still divide thoms

4e Bvery pleading shall set out the party's submissions at
the relevant gtage of the case; distinectly from the arguments
pregented, or shall confirm the submissions previcugly madee.

Article 50

e There shall be annexed o the original of every pleading
sertified copies of any relevant dosuments adduoed in support of
the econtertions contained in the pleadinge

2e - If only parts of a dooument are relevan t, only such
extracts as are necessary for the purpose of the pleading in
question need be annexeds & copy of the whole document shall be
deposited in the Regxstry, urless it has veen publlshed and is
readily availablee

3o a'list of all doocuments arnexed to a pleading shall be
furnished at the time the ploading is fileds

~

¢
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article 51

1e If the parties are agreed that the written proceedings
shall be conducted wholly in one of the two official languages
of the Court, the pleadings shall be submitted only in that -
languagee If the parties are not so agreed, axy pleading or

any part of a pleading shall be submittad in one or other of
th.e official languagese

2e If in pursuance of Article 39, paragraph 3, of the Statute
a language other than French or English is usedy a translation
into French or English certified as accurate by the party subw
mitting it, rhall be attached to the original of cach pleading,

3é When ¢ document annexed to a pleading is not in ome of
the official languages of the Court, it shall be accompanied by
a tranalation into one of these languages certified by the party
submitting it as accuratee The translation may be confi:ied to
part of an amexy or to extracts therefromy but in this case it
mugt be accompanied by an explanatory note indiocating what
passaghs are tranglatede The Court mzy however require a more
extensive or a complete transiation to be furrdshede

Artidls 5

1o The original of every pleading shall be sizmed by the
agent and filed in the Registrys It shall be accompanied by a
certified copy of the pleading, documents amnexed, and ay
{transiations, for communication to the other party in a.ccordanoe
with 4rticle 43y paragraph 4, of the Statute; and by the number
of additicnal copies required by the Registry; bui without pre-
judice to an increase in that azumber should the need arise laters

2e 4ll pleadings shall be datede When a pleading has to be
filed by a certain date, it is the date of the receipt of the
Pleading in the Regisiry which will be regarded by the Court as
the material catee

3 If the Registrar arranges for the printing of a pleading
at the request of a party; the text must be supplled. in sufficient
time to enable the primted pleading to be filed in the Registry
before the expiration of any time=-limit which may apply to ite
The printing is done under the resporsibility of the party in
questione

The agenis of the parties are requested to ascertain from the
Beg'.s‘.try the usual format of the pleadings; and the conditions .
- on vduch the Court may bear part of the cost of printings



4e The correction of a slip or error in any document which
‘has been filed mey be made at auy time with the consert of the
other party or by leave of the President. Any correction so
effected shall be notified 4o the other party in the same manner
as the pleading to whioh it relatase

drticle 53

e The Courty; or the President if the Court is not aitting,
may at any time decide, after asosrtaining the views of the
parties, that copies of the pleadings and documents aanexed shall
be made available to a State entitled to appear before it whieh
has asked to be furnished with such copiese

2 The Court may, after ascertaining the views of the parties,
decide thet ocopies of the pleadings and doocuments amexed shall
be made accesasible to the public on or after the opening of the

oral proocesdingse

Subsection 3 The Oral Proceedings

article 54

1e Upon the closure of the writien proceedings, the case is
ready for hearinge The date for the opening of the oral pro-
ceedings shall be fixed by the Court, which may also decide, if
oocasion should arise, that the opening or the continuance of

" the oral proceedings be postpornede

2e When fixing the date for, or postponing, the opening of
the oral proceedings the Court shall have regard to the priority
required by drticle 74 of these Rules and to any other special
circumstances, including the urgency of a particular cases

3e When the Court is not =itting, its powers under this
drticle shall be exercised by the Presidente

drticle 55

The Court mgy, if it congiders it desirabley decide
pursuant to Article 22, paragraph 1y of the Statute that all or
part of the further proceedings in a case shall be held at a
place other than the seat of the Courte Before so dsciding, it
shall ascertair the views of the partiese
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Article ’2§

1o 4fter the closure of the written proceedings, 25 further
documents may be submitted to the Court Yy either party except
with the consent of the other party or as provided in paragraph
2 of this Articles The party desiring to produce a new document
shall file the original oxr a certified copy thereof, together
with the mumber of copies required by the Regisiry, which shall
be responsgible for communicating it to the cther party and shall
inform the Courte The other party shall be held to have given
its consent if it does not lodge am objection tc the production
of the documentes '

2e In the absence of consent, the Court, after hesaring the
parties, may, if it considers the document necessary, arthorigze
its producticne

3e If a new document is produced under paragraph 1 or parae
graph 2 of this Article, the othexr party shall have aa opportunity
of commenting upon it and of submitting documerts in support of
its commentse

4o No reference may be made during the oral proceedings to
the contents of any document whioh has not been produced ia
accordance with Article 43 of the Statute or this Article, unless
the document is part of a publication readily availables

Se The gpplication of the provigions of this Article shall
not in itself ocnstitute a ground for delaying the opening or
the course of the oral proceedingss

article 57
Without prejudice to the provisions of the Rules concerning

the production of documents, each party shall ccmmunioate to the
Registrar, in sufficient timec before the opening of the oral
proceedings, informatian regarding any evidence which it intends
to produnce or whioh it intends to request the Court to obtaina
This communicaticn shall contain a list of the surnames, first
names, nationalitiesy descriptims and places of resideince of
the witnesses and experts whom the party intends to call, with
indicaticms in general terms of the point or points {0 which
their evideioe will be directeds & copy of the commuication
gshall also be furnished for trarsmission to the other party.
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article 58

1e Tha Court shall determdine whether the parties should
present their arguments before or after the producticn of the
evidence; the parties shall, however, reiain the right to comment
o ths svidence givene

2e The order in which the partias will be heard, the method
of handling the evidence and of examining any witiiesses and
experts, and the mumber of counsel asd advocates to be heard on
behalf of cach party, shall bé settled by the Court after the
views of tho parties have been ascertained in accordanoce with
Article 31 of these Rulese '

Article §2

The hearing in Court shall be public, unless the Court
shall decida otherwise, or unless the perties demand that the
public be not admititeds Such a decision or demand may concern
either the whole or part of tho hearing; and may be made at any
times

Article 60

1e The oral statements madec on behalf of each party shall be
as succinct as possible within the limits of what is requisite
for the adequate prcésertation of that party's contentions at
the hearings Accordiugly, they shall be directed to the issues
that still divide the parties, and shall not go over the whole
ground covered by the pleadings, or merely repeet the facts and
argaments these oou'tama

De &% the conclugion of the last statement mads by a party

at the hearing, its agent, without recapitulation »f the arguments,
shall read that party's final submisgionse 4 copy of the written
text of these, signed by the agent,; shall be conmum,cated to the
Court and transmitted to the other partye

irticle 61

1o The Court may at any time prior to or during the hearing
indicate arny points or issues t0 which it would liks the parties
" specially t0 address themselves,; or on which it considers that
there has been sufficient argumante

"2+~ The Court may, during the hearing, pat questicis to the
agentsy counsel and sdvocates, and may ask them for explanationse

1



3. Eaoh judge has a similar right to put questions, tut
before sxerciging it he should make his intention known to the
President, who is made responsidle by adrtiocle 45 of the Statute
for the control of the hearings

Lo The agents, oounsel apd advocates may answer either
immediately or within a timew~limit fized by the Presidente

drticle 62

1o The Court may at any time call upon the parties to
produce such evidence or to give such explanations as the Court
may consider to be necessary for the elucidation of any aspect
of the matters ia issuey or may itself aeek other information
for this purposee

Ze The Court may, if necessary, arrangé for the attendance
of a withess or expert to give evid.ence_in the proocecdingse

Article 63

1o The parties may call any witnesses or experts appearing
on the list communiocsted to the Court pursuant to Article 5T of
these Rulese If at any time during the hearing a party wishes
to call a witness or expert whose name was not included in that
listy it shall so inform the Court and the other party, and
shall' aupply the information required by Article 57« The witness
or expert mey be called either if the other party makes no
objection or if the Court is satlsﬁed that his evidenoe secms
l:.kely 10 prove relevante

2e The Courty or the Pres:.d.ent if the Court is not sitiing,

shall, at thc request of cne of the parties or proprio motu, -
take the neocessary steps for the examination of witiesses otherw
wi.se than before the Court itselfs

‘Article 66

The Court may at any time decide, either proprio motu or
at the request of a party, to exercise its functions with regard
to the obtaining of evidence at a place or locality to which the
case relates, subject to such conditiocns as the Court may decids
upon after ascertaiunirng the views of the particse The neocessary

arrangements shail Bé made in a.ccoz‘danoe with Article 44 of the
Sta.tnte.
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Article 67

te If the Couxrt cougiders it necessary 40 arrange for an
enquiry or an expert opimion, it shally affer hearing the parties,
ismue an oxder to this effect; defining the subject of the enquiry
or expert opinion, stating the number znd mode of gppointment of
the peszsons t0 hold the enquiry oy of the expertsy; and laying dowmn
the prosedure to be followed. Where asppropriates the Court shall
require persons gppointed to carxry out an enquiry,; or to give an
srpert opinion,; to meke a solem declaratione ‘

Ze Bvery report or record of an engquiry and every experd
opinion shall be compunicatad to the parties; which snall be
given the oppertunity of comneoting upon ite

Ardicle 69
1o The Court mays; at auy time prior to the clogure of the
oral proceedings, either proprio motu or at the request of cne

of the partiss communicated as provided in Article 57 of these
Bules; request a public intemationial orgamigzstion, pursuant to
Jdrbicle 34 of the Statutey to furnieh information relevant to a
caus vefore ite The Court, after consuliing the chief adminige
trative officer of the organization concermed, shall decide
whetheyr such informgtion shall be presented to it orally or in
writing, and the timewlimits for its presentatione

2e Whenr & public intermaticnal organization sees fit 4o

furndghy on its own initiativey information relevart to a case
bafore the Couxd, it shall do go in the form of a Memorial to be
filsd in the Registry befors the closure of the written proceedingse
The Court shall retein the right to require such information to

be supplemsnted; either orally or in writing, in the form of
anpwers 10 any questions which it may see fit to formulate,; and
also 46 authorize the parties 1o comment, either orally or in
widving, on the information thus furnisheds

3e In the circumstances cortenmplated by Article 344 paragraph
3¢ of the Statute; the Registrar; on the instructions of the
Courty or of the Pregident if the Court is not sitting,; shall
procecd as prescribed in thet parsagrephe The Courty or the
President if the Couxt is not sitting, mey; as from the date on
which the Regisimr has commuicsted copies of the written
proceedings and after consulting the chief administrative officer
of the public international organization concerrod, fix a time-
limit within which the organization may submit to the Court its
observations ir writing, These observations shall be communicated
to the parties and mey be discussed by them and by the represen-
- tative of the said organization durxing the oral prooceedingse

[
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4e In the foregeing pafag:‘é.phs, the term wpublic inter—
national organization" denotes an international organization
of Statese

SECTION E. PROCEEDINGS BEFORE THE CHAMBERS

Article S0

Proceedings before - the Chambers mentioned in Articles:
26 and 29 of the Statute shall, subject to the provisions of
the Statute and of these Pules relating specifically to the
Chambersy be governed by the provisions of Parts I 4o III of
these Rules applicable in contentious cases before the Courte

Article 91 -

1o When it is desired that a case should be dealt with by
one of the Chambers which has been formed in pursuance of
Article 26, paragraph 1, or Article 29 of the Statute, a request
‘to this effect shall either be made in the document instituting
the proceedirgs or accompany ite Effect will be given to the
request if the parties are in agreemente

Ze Upon receipt by the Registry of the request, the President
of the Court shall communicate it to the members of the Chamber
concernede He shall take such sgteps as may be necessary to give
effect to the provisions of Article 31, paragrsph 4, of the
Statutee ' . ’ )

3e The Prcsident of the Court shall convene the Chamber at
the esrlicst date compatible with the requirements of the
procedures )

Article 92
1o Written proceedings in a case before a Chamber. shall

‘congigt of & giangle pleading by ecach sides In proccedings begun
by means of an application, the pleadings shall be delivered
within successive time-limitse In proceedings begun by the
aotification of a special agreement, the pleadings shall be
delivered withi: the same time-limits, urless the partiss have
agreed on successive delivery of their pleadirgse The time=-
limita referred to in this paragraph shall be fixed by the
Court, or by the President if the Court is not sitting; in
consultation with the Chamber concerned if it is already
constituteds

- r
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2e The Chamber may authorize or direct that further
pleadings be filsd if the parties are =0 agreedy or if the
Chamber dscidess proprio motu or at the requsst of ons of the
parties, that such pleadings are necessazye

3e Oral proceedings shall taks place unless the parties
agree to dispense with themy; mmd the Chamber consentss ZIven
when no oral procecedings take places the Chamber may call upon
the parties to supply information or furmish explsnations
orallye .

Article 93

Judgments given by a Chamber shall be read at a public
sitting of that Chamber.

SECTION G. MODIFICATIONS PROPOSED BY THE PARTIES

Article 101

The parties to a case may jointly propese particular
.modificationg or additions to the rules contained in the present
Part (with the exception of 4rticles 93 to 97 inclugive), which
may be zpplied by the Court or by a Chamber if the Court or the
Chamber considers them gppropriate in the circumstances of the
Ca88e




