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Au sujet de certaines questions ayant trait au Sahara occidental 
(Rio c.a Oro et Sakiet El Hamre.) 1 

IJ\ COUR, 

ainsi composee~ 

donne 1 1 avis consultatif suivant 

1. La Cour a ete saisie des questior~ sur lesquelles un avis 
consultatif lui est demande par une lettre du SecrGtaire general de 
1 I organisation des Nations Unies au Pre!siden~ de la Cour datee 
du 17 decembre 1974 et enregistree au Greffe le 21 ctecembre 1974. 
Dans cette lettre, le Secretaire general porte a la connaissance de 1a 
Cour que, par 1a resolution 3292 (XXIX) adoptee 1e 13 decembre 1974, 
1 I Assembl€e genera1e des Nations Unies a decide de demander a la Cour 
de donner, a une date rapproch€e, un avis consultatif sur les questions 
enoncees dans la resolution. Le texte de cette resolution est ainsi 
COD9U : 

Rappe1ant sa resolution 1514 (XV) du 14 decembre 1960, 
contenant la D€claration sur 1 1 octroi de 1 1 ind€pendance aux. pays 
et aux peuples coloniaux, 

Reaf'firmant le droit a 1 1 autodeterrnination des populations 
du Sahara espagnol, conforrOOment 8. la resolutio.:1 1514 (XV), 

ConsidEh>ant que la persista.nce d 'une situation coloniale 
au Sahara occidental compromet la stabilite et 1 tharmonie dans 
la r€3ion du nord-ouest de l'Afrique~ 

Tenant •••• 
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Concerning certain questions relating to Western Sahara 
(Rio de Oro and Sakiet El Hamra), 

THE COURr, 

composed as above, 

gives the following Advisory Opinion: 

1. The questions upon which the advisory opinion of the Court 
has been asked were laid before the Court by a letter dated 
17 December 1974~ filed in the· Registry on 21 December 19743 
addressed by the Secretary-General of the United Nations to the 
President of the Court. In his letter the secretary-General~ 
informed the Court that, by resolution 3292 (=Xl adopted on 
13 December 1974, the General Assembly of the United Nations had 
decided to request the Court to give an advisory opinion at an 
early date on the questions set out in the resolution. The text 
of that resolution is as follows: 

"'!be General Assembly, 

Recalling its resolution 1514 (X\') of 14 December 196o 
containing the Declaration on the Granting of Independence 
to Colonial Countries and Peoples, 

Recalling also its resolutions 2072 (XX) of 
16 December 1965, 2229 (XXI) of 20 December 1966, 
2_754 (XXII) of 19 December 1967, 2428 (XXIE) of 
18 December 1968, 2591 (XXIV) of 16 December 1969, 
2711 (XXV) of 14 December 1970, 2983 (XXVII) of 
14 December 1972 and 3162 (XXVIII) of 14 December 1973, 

Reaffirming the right of the population of the 
Spanish Sahara to self-determination in accordance with 
resolution 1514 (XV), 

Considering that the persistence of a colonial 
situation in-western Sahara jeopardizes stability and 
harmony ln the north-west African regionl 

Taking:,. ••• 
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Tenant compte des d€clarations faites devant 1 1 Assemb1€e 
gt..aEirale~ le 30 septembre 3t le 2 octobre 1c ·4, par les Minis:tr 1s 
des affaires Eitrangeres du Royautne du Maroc1 et de la REipublique 
islamique de Mauritanie2, 

Prenant note des dEiclarations fai tes devant la Quatrieme 
Commission par les represent ants du rviaroc3 et de la Mauritanie4 ,J 

declarations dans lesquelles les deu.x pays se sont reconnus 
mutuellement interesses au devenir du territoire, 

Ayant entendu Ies d€clarat1ons du representant de l 1 Alg€rie5, 

Ayant entendu les d€clarations du representant de 1 'Esp8.(3ne6, 

Constatant qu'une controverse juridique a surgi au cours des 
d€bats au sujet du statut dudit territoire au moment de sa 
colonisation par l'Espagne, 

Conaiderant, d8s lors, qu 1il est hautement souhaitable que 
1' Assemblee g8n8rale obtienne, pour poursuivre 1 1 examerl de cette 
question lors de sa trentieme session~ un aVis consultatif sur 
certains aspects juridiques importants du probU;me~ 

Ayant presents a l' esprit l.~:Article 96 de la Charte des 
Nations Unies et 1 1 Article 65 du Statut de la Cour internationale 
de Justice ... 

1. D€cide de demander a la CO"c.lr interriationale de Justice, 
sans pr€judice de 1 1 application des principes contenus dans la 
resolution 1514 (XV) de 1 1 Assembl€e g€nE1rale, de donner .. 8. une 
ci .~ote rapproch€e, un avis ~onsultatif sur le questions suivant0s 

1 I. I.e Sahara occidental (Rio de Oro et Sakiet E1 Hamt'a) 
€tait-il~ au moment de la colonisation par 1 1Espagne_, un 
territoire sans mattre (terra nullius) ? 

Si la r€p0nse 8. la premi~re question est Mgative_, 

II. Quels 8taient les liens juridiques de ce territoire avec 
le Royaume du Maroc et 1 1 ensemble maill'itanien ? 1 ; 

2. Demande ••.• 

(Les references ci-aprCs figurent dans le texte adopt€ par 
1 1Assemblee g€n€rale.) 

1 A/PV.224-9. 

2 A/PV.2251. 

3 A/C.4-/SR.2117, 2125 et 2130. 

4 A/C.4/SR.2117 et 2130. 

5 A/PV.2265; A/C.4/SR.212S. 

6 A/PV.2253; A/C.4/SR.2117, 2125, 2126 et 2130, 
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Taking into account the statements made in the General 
Assembly on 30 September and 2 October 1974 bl the Ministers 
for Foreign Affairs of the Ki~dom of Morocco and of the 
Islamic Republic of Mauritania , 

Taking note of the statement~ made in the F~h Committee 
by the representativef:i of Morocco and Mauritania , in which 
the two countries acknowledged that they were both interested 
in the future of the Territory, 

Having heard the statements by the representative of 
Algeria5, 

~aving heard the statements by the representative of . 
Spain, 

Noting that during the discussion a legal controversy 
arose-over-the status of the said territory at the time of 
its colonization by Spain, 

Considering, therefore, that it is highly desirable 
that the General Assembly, in order to continue the discussion 
of this question at its thirtieth session1 should receive an 
advisory opinion on some important legal aspects of the problem, 

Bearing in mind Article 96 of the Charter of the United 
Nations and .Article 65 of the Statute of the International 
Court of Justice, 

1. Decides to request the International Court of Justice, 
without preJudice to the application of' the principle£ embodied 
in General Assembly resolution 1514 (XV) 1 to give an advisory 
opinion at an early date on the following questions: 

'I. Was Hestem Sahara (R!o de Oro and Sakiet El Hamra) 
at the time of colonization by Spain a territory 
belor~ing to no one (terra nullius)? 

If the answer to the first question is in the negative 1 

II. What were the legal ties between this territory and 
the Kingdom of MOrocco and the Mauritanian entity?'; 

2. Calls 

(The references given below appear in the text adopted by the 
General Assembly.) 
1 

A/FV.2249. 
12 • 

A/FV.225l. 

3 A/c.4/sR.2ll7, 2125 and 2130. 
4 A/c.4/sR.2ll7 and 2130, 

5 A/FV.'<!265; A/c.4/SR.2l25, 

6 A/FV.2253; A/c.4/SR.2ll7, 2125, 2126 and 2130. 
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2. Demande a 1 1Espagne, en tant que Puissance a.dministrante 
e1 particulier .. ainsi qu 1, -1 Maroc et 8. laM<: tritanie, en tant c;1e 
parties concernees, de soume·Gtre a la Cour internationale de 
Justice tous renseignements ou documents pouvant servir a 
€lucider ces questions; 

3. Invite instamment la Puissance administrante 8. surseoir 
au r€f9rendum qu'elle a envisage d 1 organiser au Sahara occidental. 
tant que l' Assernbl€ie g€n€rale ne se sera pa'J ;,J:..."'ononc€e sur la 
politique 8. suivre pour accE:l€rer le processus de d€colonisation 
du territoire, conformEiment 8. la resolution 1514 (XV), dans les 
meilleur~·G conditions, ala lumi0re de 1 1 avis consultatif qui 
sera donne par la Cour international.e de Justice; 

4. R4itere son invitation 8. tous les Etats 8. respecter les 
resolutions de 1 1 Assemblee genGrale sur les activit€s des inter&ts 
etra.ns;ers, economiques et financiers, dans le teiTitoire et a 
s'abstenir d 1 aider, par des investissements ou par une politique 
d 1 innnigration~ au maintien d 1 une situation coloniale dans le 
territoire; 

5. Prie le Comite sprfcial charge d 1 t3tudier la situatior. en 
ce qui concerne 1 1 application de la Declaration sur 1 1 octroi de 
l 1 indrfpendance aux pa.ys et aux peuples coloniaux de suivre la 
situation dans le territoire, y compris 1 1envoi d 1une mission de 
'!i!3it:;:. c:.....:......, J...;.: t.;;:.."'rlto:!.!'e, '::'t r'le fF.ri.re rApport a ce Sujet 8. 
1 1 Assembl€e generale lors de sa trenti.3me session. 11 

2. Dans une cotrurrunication parvenue au Greffe le 19 ao6t 1975, le 
Secre-tair-e- oe~~~.l "' indiq'.le que~ par suite d 1 une erreur matt3rielle, 
le mot "controverse 11 

.. au neuvi me alin€a du pr€a· ';)ule de la rrfsolut~on 
reproduite ci-dessus~ avait Cte rcmplace par le mot 1'difficultett dans 
le texte initiaJ.ement transmis au Pr€sident de la Cour~ 

3. Par lettre du 6 j>mvier 1975, le Greffier a notifie la requ@te 
pour avis consultatif' 8. taus les Etats a.dmis 8. ester devant la Cour 
conform€iment a 1 1 article 66, paragraphe 1, du Statut. 

4. La Cour ayant d€icid8, conformement a 1 1 article 66~ paragraphe 2# 
du Statut .. que les Etats Membres des Nations Unies· Staient susceptibles 
de fournir des renseignements sur les questions pos€es# le Pr€isident# 
par ordonnance du 3 janvier 1975, a fixe au 27 mars 1975 la date 
d 1 expiration du d8lai dans lequel la Cour Eitait dispos€e 8. recevoir 
des exposes ecrits de ces Etats. La communication sp€ciale et directe 
prevue 8. 1 1 article 66~ paragraphe 2# du Statut a 8t6 envoy8e en 
consrfquence 8. ces Etats; elle e. rft8 incorpor8e ala lettre qui 
leur a ete adressee le 6 jaiwier 1975. 

5. Les •••• 
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2. Calls upon Spain, in its capacity as adr;linistering Power 
in particular, as well as >Jorocco and Mauri b,nia, in their 
capacity as interested parties, to submit to the International 
Court of Justice all such information and documents as may be 
needed to clarify those questions; 

3. Urges the adr:linistering Power to postpone the referendum 
it conte~ed holding in Western Sahara until the General 
Assembly decides on the policy to be follm'i'ed in order to 
accelerate the decolonization process in the territory, in 
accordance with resolution 1514 (XV), in the best possible 
conditions, in the light of the advisory opinion to be given 
by the International Court of Justice; 

4. Reiterates its invitation to all States to observe the 
resolutions of the General Assenbly regarding the activities of 
foreign econor,1ic and financial interests in the Terri tory and 
to abstain from contributing by t~eir investments or immigration 
policy to the maintenance of a colonial situation in the Territory; 

5. Renuests the Special Cowmittee on the Situation with 
regard to the Implementation of the Declaration on the Granting 
of Independence to Colonial Countries and Peoples to keep the 
situation in the Territory under review, including the sending of 
a visiting mission to the Territory, and to report thereon to the 
General Asaer.1bly at its thirtieth session. 11 

2. In a communication received in the Registry on 19 August 197'5, 
the Secretary-General indicated that, ovling to a tech.'lical error, the 
word ncontroversy" in the ninth paragrayh of the prea~blc of the above 
resolu't,iOn had been replaced by the word 11 dif'f'icul ty11 in the teJ.."t 
originally transrJi Cted to the President of the Court. 

3. By letters dated 6 January 1975 the Registrar, pursuant to 
Article 66, paragraph 1, of the Statute of the Court, gave notice of 
the request for advisory opinion to all States entitled to appear before 
the Court. 

4. The Court having decided, pursuant to Article 66, paragraph 2, 
of the Statute, that the States Her::tbers of the U!li ted Nations were 
lH:ely to be able to furnish infoi"'nn. ti()n on the questions subr.J.i tted, 
the President, by an Order dated 3 January 1975, fixed 27 March 1975 
as the time-limit within which the Court would be prepared to receive 
written statements from them. Accordingly, the special and direct 
communication provided for in Article 66, paragraph 2, of the Statute 
was included in the letters addressed to those States on 6 January 1975. 

5. The •••• 
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5, Lea Etats oi-apres ont SOumiS a la Cour des exposes eorits OU 

des lettres en reponse .. la COillllU!11cation du Greffe ' Chili, Colombie, 
Costa-Rica, Equateur, Espagne, France, Guatemala, Maroc, Mauritanie, 
Nicaragua, Panama et Republique dom1l11ca1ne, I.e texte de ces exposes 
ou lettres a ete tranemis a tous les Etats ~lembres des Nations Ut11es 
ainsi qu'au Secretarre gCneiral de l 10rganisat1on des Nations Unies, eta 
ete rendu accessible au public a partir du 22 avril 1975. 

6, OUtre son expose ecri t, 1 'Espagne a depose une dooumentation 
en six volumes intitulee Informa.t1 ons et documents gus presents le 
Gouvernernent es nol 8. la Cour conformEimcnt au. deuxi,E:me ar he de 
la resolution 2 XXJX cle 1 Assemblee enerale des Nations Ul11es et 
deux volumes de Documents complemontaires egalement pr sentCs 
conformement au illi!lllC paragraphe de la resolution, I.e Maroc a depose 
de nombreux documents a. 1' ui de son ex ose eorit at contormement au 
deuxieme ar he de la resolution 2 XXJX , La .Mauri tal11e a. 
Joint des annexes A son expose crit. Les trots Etats ont presente 
des cartes. 

7, Cont'ormement a 1' article 65, paragruphe 2, '.u Statut et A 
l'article 88 du Rcglement, le Secretaire general de l'Drga.nisation des 
Nations Unies a tra.namis B. la Cour un dossier de documents pouvant 
Servir A elucider les questions~ ains1 qu 1unG note d'introduotion; 08 
dossier est parvenu au Greffe aous plu.sieurs plis, dan:SI les deux 
la.ngues offioielles de la Cour, entre 1e 18 fevr1er et le 15 avril 1975. 
I.e 23 avril 1975, le Greffier a tra.nsmis aux Et ;cto Membres des Nations 
Unies la note d 1 introduction ainsi que l.a liste des documents 
con.stituant le dossier. 

8. Par lettres des 25 et 26 mars,l975 respectivement, le Maroc et 
la Mauritanie ont demande a designer ohaoun un Juee ~ pour steger 
en l' affaire. _I.ors d • audiences publiquee tenuea du 12 &l 16 ma1 1W5~ 
ces deux Etats, ainsi que 1 t Esragne et l' Algerie, qui avaient egslomont 
demandli a 8tre entendues, ont pr6sentf§ A oe euje-t des observations 
B. la Cour •. 

9. Par •••• 
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5. The following States submitted- written statements or letters 
to the court in response to the Registryts cornmun~cations: Chile, 
Colombia, Costa Rica, Dominican Republic, Ecuador, France, Guatemala, 
Mauritania, Morocco, Nicaragua, Panama and Spain. The texts of these 
statements and letters were transmitted to the states Members of the 
United Nations, and to the secretary-General of the United Nations, 
and made accessible to the public as from 22 April 1975. 

6. In addition to its written statement, Spain submitted six 
volumes entitled 11 Information and Documents presented by the Spanish 
Govemment to the Court in accordance with paragraph 2 of 
resolution 3292 (.XXIX) of the United Nations General As,;arnbly", and 
two volumes of "Further Documents" submitted on the same basis. 
Morocco similarly submitted a large number of documents ''in support 
of its written statement and in accordance with paragraph 2 of 
resolution 3292 (XXDC)". Mauritania likewise appended documentary 
annexes to its written statement. All three States provided 
cartographical material. 

7. The secretary-General of the United Nations, pursuant to 
Article 653 paragraph 2~ of the Statute and Article 88 of the Rules 
of Court, transmitted to the Cour~ a dossier of documents likely to 
throw light upon the question, together with an Introductory Note; 
this dossier was received in the Registry in several instalments, in 
the two official languages of the Court, between 18 February and 
15 April 1?75. On 23 April 1975 the Registrar transmitted to the 
States Members of the United Nations the Introductory Note and the 
list of the documents comprised in the dossier. 

8. By letters dated 25 and 26 ~Arch 1975, respectively, MOrocco 
and JVJauritania each submitted ~~ request for the E.Jpointment of a 
judge ad hoc to sit in the case, At public sittings held from 
12 to 16 May 1975 the Court heard observations on this question from 
rep~sentatives of those States, as also of Spain and Algeria, which 
had likewise asked to be heard. 

9. In .••• 
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9. Par ordonnance du 22 mai 1975 (C.I.J. Recueil 1975, p. 6 a 10), 
la Cour a conclu que, aux fins de la question preHiminaire quI etait sa 
COmposition, les e1€ments a elle Soumis indiquaient que, au moment de 
l'adoption de la resolution 3292 (XXIX) : 

1111 paraissait y avoir un differend juridique relatif au territoire 
du Sahara occidental entre le Mara£_ et l'EsE,agne; que les. questions 
pos€es dana la requ€te pour avis L,pouvaieny €tre considerees cormne 
86 rattachant a C€ diff€irend et qu'en Cons€quence, pour 1 I application 
de l'article 89 du RGglement, 1 1 avis consultatif sollicit€ dans cette 
resolution paraissait mre demande 1 al.A sujet d'une question juridique 
actuellement pend.ante entre deux ou plusieurs Etats'"; 

en ce qui concerne la Mauritanie, la Cour a conclu que, s'il r€su1tait 
des elements a elle Soumis que, au moment de l 1 adoption de la 
resolution, 11 la Mauritanie avait invoque des considerations diverses a 
1 1 appui de l 1int€ret particulier qu'e11e portait au terri.toire du 
Sahara occidental11

, ces elements indiqu<lient., aux fins de 1.n. question 
pr€liminaire mentionn6e plUS haut, qUI a 1 1 epoque 11i1 paraissait n 1 y 
avoir aucun differend juridique re1atif au terri to ire du Sahara 
occidental entre la Hauritanie et 1 1Esp£<Gne; et qu 1 en consequence, 
pour !'application de !'article 89 du RGGlement, 1 1 avis consultatif 
sollicit€ 11 ne paraissait pas nmre demand€ tau sujet d 'une question 
juridique actuellement pendante 1 entre ces Etats 11

; la Cour a dCclar€ 
q1;1e ces conclusions 11 ne prejugent en rien la position de tout Etat 
interesse a l 1 Cgard des problemas souleves dans la pr6~ente affaire et 
ne pr€jugent pa.s non plus 1es vues de la Cour sur les questions a elle 
posees 11 ou sur toute autre question qu' il pourrai t y avoir lieu de 
trancher dans la suite de la procedure, y compris la question de la 
competence de lu Cour et de l'opportunitB de son exercice, LaCour a 
dit en consequence que le Maroc 6tait fond8, en vertu des articles 31 
et 68 du Statut et de 1 1 article 28 du R·~glement, a designer une 
personne pour sieger en qualit8 de juge ad hoc mais que, s'agissant de 
la Mauritanie, les conditions qui rendraient applicables ces articles 
n 1 €taient pas remplies. 

10. Da.ns sa communication du 25 mars 1975 susmentionnee, le 
Maroc avait d€sizn€ M. Alphonse Boni, prGsident de la Cour supr€tne de 
la R€publique de c6te d 1 Ivoire, pour siCgcr conune juge ~
L'Espagne, consultBe conform€ment a 1 1 article 3, paragraphe 1, du 
Reglement, nta pas fait connaftre d 1 objection ace choix. 

11. Par lettre du 29 mai 1975 1 le Greffier a invi t€ les Gouverneme:Llts 
es Etats Hembres d«.s Nations Unies a indiquer s I ils avaient 1 1 intention 

de participer a la procedure orale. Outre les quatre gouver~ements qui 
avaJ.ent d€jli formul€ des observations au cours ~os audiences consacr€es 
a la question de la dBsignation de juges ad hoc, le Gouvernement du 
Zal"re a fait savoir qu 1 il se proposait de presenter son point de 
vue devant la Cour. Ces ~ouvernements et le Secr€tai.re GBmfral 
de 1 1 0rganisation des Nations ·unies ont €t€ inform€s que la date 
d 1ouverture de la procedure orale etm.t fix€e au. 25 juin 1975. 
Au cours de vingt-sept audiences publiques~ tenues entre le 25 juin 
et le 30 juillet 1975, la Cour a entendu, en leurs exposes oraux, 
les reprt2sentants ci-apres ; 

pour ••• • 
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9. In an Order of 22 May 1975 (r.c.J, Reports 1975, pp, 6-10) 
the Court concluded that, for th~ purpose of the 1= ·eliminary issue 
of its composition~ the material submitted to it indicateC that at 
the time of the adoption of resolution 3292 (XXLX): 

"•·• there appeared to be a legal dispute between Morocco and 
Spain regarding the Territory of \'!estern Sahara; that the 
questions contained in the request for an opinion £mighg be 
considered to be connected with that dispute; and that, in 
consequence, for pnrposes of .<J.Oplica.tion of' Article 89 of the 
Rules of Court_, the e...dvisory opinion requested in that 
resolution appear~~ to be one 'upon a legal question actually 
pending between two or more States 1

;
11 

with regard to ~lauri tania, the court concluded that the material submitted 
to it, while showing that at the time of the adoption of the resolution 
"Mauritania had previously adduced a series of considerations in 
support of its particular interest in the terri tory of Western Sahara11

, 

indicated, for the purpose of the aforesaid preliminary issue, that at 
that time 11 there appea!"ed to be no legal dis:pute between f¥1auri tania 
and Spain regarding the Terri tory of Western Sahara; and that, in 
consequence, for purposes of application of ,\rticle 89 of the 
Rules of Court, the advisory opinion requested11 appeared 11 not to be one 
'upon a legal question actually pending 1 between those States11

; those 
conclusions, the Court stated, 11 in no way prejudge@ the locus standi 
of an~ interested State in regard to matters raised in the prDsent case, 
nor Ldif' they prejudge the viet-rs of the Court with regard to the 
questions referred to i t 11

; or any other question which might fall to 
be decided in the further proceedings, including those of the Court 1s 
competence and the propriety of its exercise. The Court found 
accordingly that Uiorocco was enGi tled under f,rtic~_es 31 and 68 of 
the Statute and Article 89 of the Rules of Court to choose a person 
to sit as judge ad hoc, but that, in the case of Mauritania, the 
conditions for theiipplication of those Articles had not been satisfied. 

10,. Norocco had, in its communication of 25 fiiarch 1975 mentioned 
above, chosen Hr~ Alphonse Bani, President of the Supreme Court of the 
Ivory Coast, to sit as judge ad hoc in the case. Spain, consulted in 
accordance with Article 3 .. paragraph 1, of the Rules of Court, did not 
make any objection to this choice. 

11. By a letter Jf 29 r'lay 1975, the Registrar invited the 
Governments of the States Members of the United Nations to inform him 
whether they intended to take part in the oral proceedings. In 
addition to the four Governments which had already submitted observations 
during the hearings devoted to the question of the appointment of 
judges ad hoc, the Government of Zaire indicated that it proposed to 
submit its point of view to the Court. These Governments and the 
Secretary-General of the United NatiOns were informed that the date 
fixed for the opening of the oral proceedings was 25 June 1975.. In 
the course of 27 public sittings, held between 25 June and 30 July 1975, 
oral statements were made to the Court by the following representatives: 

for •••• 
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S.Exc. M. Driss Slaou1, ambassadeUr1 representant 
permanent aupres de l'Orga:nisation des Nations Uniea; 

M. Magid Benjelloun, procureur 1¢.neral ·a la Cour 
suPrime du Maroc; 

M. Georges Vedel. doyen honoreire de la faculte 
de droit de Baris; 

M. Rene-Jean Dupuy1 professeur a la facult~ de 
droit de Nice~ membre de l'Institut de droit 
international,; 

M .. r~ohamed Be!ll}.ouna~ professeur 8. la faculte de· 
d:t'oi t de Rabat; 

M. Paul Isoart:1 profess~ur 8. la faculte de :droi-t 
de Nice; 

pour la Mauritanie : S.Exc. M. Moulaye el Hassen, rep~scntant permanent 
aupt.es de l 'Organi-sation des Na.tiops· Uriie.s; 

pour le Zal:re 

pour 1 'Algerie 

pour 1 'Espagne 

M. Yedali Ould Cheikh, secretaire general adjoint 
a la presidence de la Republique; 

S.Exc. M. Mob~med Ould Maouloud, ambas~adeur; 

M. Jean Salmonj professeur 3., la facul te de ~ro.i t 
de ·l'Universite libre qe Bruxelles.: 

M. BaY.ona-ba-Meya, Premier president de la Cour supreme 
du Zaire' pr.ofosseur a la facul te de droit de 
l'Universite nationale du Za!re; 

S.Exc. M. i•:()h;.r,Jled Bedjaoui;ambessadeur d! Al~rie 
en France; 

S.Exc. M. RamOn Sed6,. ambassadeur d 'Espa~ a\.Q{ 
:Rays-Bas; 

M. Santiago Marti.ne:t Caro1 directeur du cabinet 
technique du ministre des affaires etrangeres; 

M. Jose M. Lacleta~ conseiller juridique au 
minist~re des affaires etrangeres; 

M. Fernando Arias-Salgado~ conseiller juridique 
au ministere des affalres etrangerea; 

Jwl. ,Julio. Gonzc\lez Campos~ professeur ordinaire. 
de· droit international a l'UniversitEf d 'OvieQ.o. 

* * 

12. La •••• 
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H.E. Mr. Driss Slaoui~ Ambassador, Permanent 
Representat:: ve to the United 1-htions; 

Mr. Magid BenjellounJ Procureur general at the 
Supreme Court of Morocco; 

Mr. Geo:r-ges Vedel, Doyen hono~ of the Faculty 
of law, Paris; 

Mr. Rene-Jean Dupuy, Professor at the ~aculty of 
Law, Nice; member of the Institute of International 
Law; 

Mr. Mohamed Bennouna, Professor at the Faculty of Law, 
Rabat; 

Mr. Paul Isoart, Professor at the Faculty of Law, 
Nice; 

for Mauritania: H.E. Mr. Moulaye el Hassen, Permanent Representative 
to the United Nations; 

for Za:~re: 

for Algeria: 

for Spain: 

Mr. Yedali Ould Cheikh~ Assistant Secretary-General 
of the Office of the President; 

H.E. Mr. Mohamed Ould MaouJ.oud, Ambassador; 

Mr. Jean Salmon, Professor in the Faculty of Law 
at the Universit8 libre de Bruxelles; 

Mr. Eayona-ba-Meya, Senior President of the Supreme 
Court of Zaire, Professor at the Faculty of Law, 
National University of Zaire; 

H.E. Mr. Mohammed Bedjaoui, Ambassador of Algeria to 
France; 

H4E. Mr. Ram6n Sed6, Ambassador of Spain to the 
Netherlands; 

f.1r A Sant::. · r;o M:1rtinnz Ca."!:'O, Di~."'ec tor of the 
technical staff of the Minister for Foreign Affairs; 

Iwtr. Jose M. Lacleta, Legal Adviser to the Ministry 
of Foreign A~fairs; 

Mr. Fernando Arias-Salgado, Legal Adviser to the 
Ministry of Foreign Affairs; 

Mr. Julio Gonz&lez Campos, Ordinary Professor of 
International Law at the University of Oviedo. 

* 

* * 

12. The •.•• 
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12. La C_our exwninera d' abord certains problemas concernant 
la procedure aduptee en la prescnte affaire. Il a ete·dit ontro 
o.utres que la Cour a:uril1 t dCt euspendre la proc6duro. sur le fond 
des questions qui lui ont ete posees et se borner a 
oonnattre a titre interlocut.oire des points suivants qualifies de 
pr61iminaires : la Cour est-elle en presence d' une question juridique ? 
y a-t-11 pour la Cour des ra.i'sons d6c1s1ves de ne pas r€!pondre ? quel 
pourrait etre finaleuJent 1 1effet des conclusions de la Cour sur la 
suite du processus de decolonisation du territoire ? Q.ue ces points 
a1ent un caru.ctCre purernent p~liminaire est cependant impossible B. 
admettre et eel~ d 1 autap.t plus qu' ils portent sur 1 1 objet et la nature 
de la requ@'te., le r$le du cons·entement dans la pr€:serrte instance., le 
sens et la portee des questions pos6es a la Cour ~ Loin d I avoir un 
csractore preliminaire, las points dont 1l s' agit sont des elements 
essentials de 1' affaire. Au silrplt:s, "'' lieu de faciliter le travail 
de la Cour, h procedure suggeree aurait entrafue un retard injustifie 
dans l'exercioe de .sea fonctions et sa reponse ala requ6te de 
1 1Assemblee genet-ale. En· lroooutTence, la procedure adoptee par la 
Cour a pleinement of'fert la possibilitC d'examiner taus les points 
indiques plus haut, qui ont d' ailleurs etc discutes lors d'une 
procedure orale prolo~ee. 

13. Il a ete dit aussi que, avant de se prononoer sur leo 
demsncles du ·Maroc et de la Mauri tanic tendnnt a la designation de 
ju;ses ed hoc, la Cour aurait dtf decider de fru;on definitive s'il 
existait on l 1 esp~ce un diffOrend juridique entre l'Esp~e et oes 
deux Etats. Cependant, comme la Cour l' a dit dans J' affaire des 
Conse uences ·uridi ues our les Etats de la esence continue de 
l Afri ue du Sud en Namib1e Sud-Ouest afi'icain nonobstant la 
resolution 6 l 0 du Conseil de s curite : 

11 la question de sav .1i~ si un ju.:;e ad hoc do1 t €tre nornmt ooncerne 
"'-"idemment h compos! tion de la Co~ presente • • • une priorite 
logique absolue~ Elle doit etre tranohEie avant 1 1 ouverture de la 
proQetiure orale et m6'mc avant que toute autre question, ft'it-clle 
procedurale, puiose €tre dt\cidee. Tant qu 1elle n'est pas 'I'er;lee, 
la Cour ne peut pa.s poursuivre l'examen de 1 1 affaire. Il est 
done l:Ogiquement indispensable que toute demande tendant a_ la 
dE!si;;nation d 1 un jue;e ad hoc suit tra:ttee comrne une question 
pr6limi.nair€ ~ur la base d'tme premi~re a.Ppr6ciation des faits et 
du droit. On ne saurait deduire de oela que la decision de la 
Cour a ce sujet pourrait trancher de fagon iiT8vooable un point 
de f'ond ou ·un point ayant trait a la competence de la Cour .... a:f'ftrmor 
.que la. question du juge ad hoc ne saurait &tre vo.lclJlenent r6cl6e 
tailt que la. Cour n1 a pas JtJ on mesure d 1 analyser des questions de 
fond revient a dire qu'il faudrait laisser ·en suspens la question 
de la composition de la Cour et, part ant, laisser planer uri doute 
sur la validite de la procectureJ jusqu. 1 ,\ un ate. :e avanc6 de 
1 1 affaire." (c.r.J. Recueil~, p. 25.) 

Il fa·o.lt aussi noter queJ si la Cour ewai t subordon:ne ees d6cisions 
sur les demandes tendant a ia desi:snation de juges ad hoc a une 
conclusion d6finitive sur les points qualifitls de p~naires, 
le r&ultat pratique eat ete que oes poin-ts - qui eont au nombre 
des plus importants et des plus controverses en "l'esp0ce - auraient 
etC tra.nohes avoc la participation dt"un jur;e de nationalite espagnole 
et sans que la question de la d~signati,on de juges ad boo eat etc 
resolue. - ---

• • 

14. Aux •••• 
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12. ·The Court will first consider certain matters regarding the 

procedure adopted in the present case. One is a suggestion th.;:"'.t the 
Court ought to hJ.V€ suspended the proceedings on the substance of the 
q~estions referred to it and to h~:.ve firzt confined itself to determining 
in 1nter7 1cutory proceedi!'lgS cert '>in issue:z s ... id tc be preli.minotry: 
whethel the Court is con.frontet: with a !.et,;al .' o..<c~ .ion; ~.,hether ther;; are 
compelling reasons for the Coul't 1 s declining to r&ply to the re\.uest; 
what the eventual effect. Qf the Court's findings r.1ay be in respect of the 
further process of decoloniz<:ttion of ti1e terri tory. Thr1t these issues 
are of a purely preliminary c!'vtracter :Ls~ h01.1ev£:r,. imposi5ible to :1ccept, 
particulat•ly o.s they concern thr:· obj0ct <-<~Kl n::\ ture of the reC"uest, the 
role of consent in the present proceedil;.gs, Ftnd the meaning <:-md scope of 
the questions referred tc the court. Far from having a prel.lminary 
character, they constitute pa.rt of the ,substc.nce .1f the c:jse.. Moreover, 
the procedure suggested, instead of L1cilitating the worh of ti.1e Court, 
would have caused 1mwa.rr,mted delay in t.lH.:: d.ischal"ge of the Court 1 s 
functions and in its responding to the· request of the Gencr·r.ll Assembly. 
In the event 1 the procedure adopted. by the Court afforded r-~ full 
opportllility fvr all thE: above issues to be examined, and in fact they 
werP debated in extensive proceedings. 

13. Another suueetton is that, before pronouncing on the 
requE:sts made by !'<1orocco and Mauritanla f'or ~i.iJpointment of judges ad hoc, 
the Court oug!1t to hb.ve decided with f lnn.li ty whether there wo.s in -w5 
case a legal dispute betNeen those States ;c;.nd Spain. Ho1·1ever, as the 
Court S<iid in the c~r.se concerning the Legal Consequences for States of 
the Continued Presence of South Africa in NamibiH. (South Wel:it Africa) 
notwi thst.anding Security Council Resolution 276 (1970): 

" .... the ,.11.1estion wh~~ther a judGe ad hoc should be appointC:o'd is of 
course a m~tttcr concerning t:-tc co~apo:?iition of the Beneh ;;;.nd 
possesses ••• absolute lc>gicul priority. It has tube sottJ·1. 
prior to the o:x~:n:ing of' the or<ll procet3ings_.. and indeed before any 
f;Jrthcl· issues~ even of prQGert1,!'e 1 car be de-:::ii!ed_ Unti.l it is 
d~ ~p_,sed of the Court canr>..lt proce~·d with t:r-, ~._:,:;.se. It is thus<;·. 
logical nectsslty. that B..ny r'-"·-·.1est for the appoinUtw,,_t of £, judge 
ad l1oc r.1ust be treated as :1 preliminn.ry muttl,•r on ths basis of a 
prim& fncie 8.ppreciation of the fw.cts Jnd the 1:.<.\'l. This c:mnot 
be construed as :neo.ning th<~ t the court 1 s decision th(oreon 7WlY 

involve the irrcvoc(ibJ.e di:3po::;<J.l of ~' point of substance or of one 
related to the Covrt 1 s competence ••• [TJo uaert that the question 
of the judge Lld ho\.! could !Wt b0 w-~.lldly settled until the Court 
had been :::.blc- to a:tlo";!lyse substantive isS'~cs is tantamou:-rL to · 
suggesting .that the compPSi tion of the Court could b<..: J.cft in 
suspense, <.nd thus the validity of its pr·oceedlngs left in doubt, 
until r~n .::~.dvan(~ed stage i:n the c:::;;.:.: 11 (I.C.J. Reports 19"(l, p. 25). 

It is also to oc observed that, if the court had subordinated i.ts decision 
on the re,:·uests for Judges iid hoc tv :·J flmd conclusicr. on these ~d legedly 
preliminary issues, the practi'Cal result 1twuld hove been that these 
issues - some ci' the most import:mt c.nd controverted in the caf3E: .... would 
h.'lve been decided with th~ p<u•ticip.:t:.ion of .. ~ ,iudge of Sp.:.nish iJ..·tionality 
and 'l'dthout the r.:uestion of judges ~ h~:.vtng been rcsolVGd, 

• 

• • 

14. Under •••• 
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14. Aux termes d& 1 1 article 65, porO<,'Taphe l, du Statut : 

"La Cour peut donner un avis oonsultatif sur toute question 
juridique, a la demande de tout orgar.e ou institution qui aura 
ete. autor1se par le. Charte des Natior.s Un1es ou conformement a 
S8S diSpoBftions' a demander Oet aViS. II 

La preaente reaul!te a eta formulee oonfarmement ~ 1' article 96. parae;raphe 1, 
de la Cbcrte dee Nations Un1es, en vortu duquel l'Asscmblea g6n6rale peut 
demander a ~a Cour un avis consultat11 sur toute question jur1d1que. 

15. lAs questions soumises per l 1Assemblee generale ont ete 
libellees en termes Juridiques et soulavent des problemes de droit 
international : le territoire etait-il terra nullius au moment de sa 
colonisation ? quels etaient 1es liens juridiques de oe terr1to1re 
aveo le Royru.une du Maroc et !'ensemble mauritanien? Ces q·.;.estions 
sont, par leur nature m@me 1 ausceptibles de rocevo1r une reponse 
fondee en droit; elles ne seraient guore susceptibles d 1 a1llpurs de 
recevoir une autre reponse. Il appareSt dono ala Cour qu'elies ont 
en Principe un caract~re juridique. On peut ajouter qu 1 auoun des 
Etats qui se sont presentee davant elle n; a soutenu que les questions 
n 1etaient pas juridiques au sens de 1 1 article 96, paregraphe l, de la 
Chsrte et de 1' article 65, ·psrar;raphe 1, du l.ltatut. Il est cependant 
rll!oesaaire d 1examiner la question pluS avant, car ·des doutes .om: e~e 
em1s quant au oaractere Jur1d1que des qUes.t1ons vu les O.ib50ristiiiice.a 
partiouli~res de l' affaire. 

16. Il a ete soutenu que lea questions posees par. ~.' Assembl~e 
generale n1 etaient pas des questions de droit mais etaient eoit des 
questions de fait soit des questions de portee purement historique ou 
aoadt!mique. 

11. certes, pour repondre aux questions .. la Cour devra etablir 
certains faits avant de pouv01r en evaluer la portee Juridique. Mats 
une question qui presente a la fo1s des aspects de droit et de fait 
n' en est pas moins une question Juridique au sens de 1 r artiole 96, 
paragraph& l, de 1a Chsrte et de l' article 65, parfl5I'aphe 1, du Statut. 
Comme la Cour 1 t a fait observer dans 11 avis rendu sur lea Cons¢ouenoes 
Juridigues pour les Etats de la presence continue de l'Afrique du Sud 
!!!..l:!!!!!libie {Sud-0\..est africain) nonobstant la resolution !i!7b (1970l du 
Conseil de securi t•J : 

11 Selon 18. c"our, ce n 1est pas parce que la question posCe met 
en jeu des faits qu 1elle perd le cara.ot~re de 'question jurid1que' 
au sene de l'art1ole 96 de la Charte. On ne saurait considerer 
que cette dispositior.L oppose lee questions de droit aux. points 
de fait.. Pour ttre a m€me de se prononcer sur des questions 
jur1diques 1 lin tribunal doit normfll.ement avoir connaiasance 
des faits correspondants, las prendre en_ consid6ration et1 
le oas echeant, statuer a leur sujet." (C,I.J. Recueil l'll'1, 
p. zr. l 

18. !Ate •• •• 
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14~ Under Article 65, paragraph 1, of the Statute: 

11 The Court may give an advisory opinion on any legal 
question at the request of whatever body may be authorized 
by or in accordance with the Charter of the United Nations 
to make such a request~'' 

The present request has been made pursuant to Article 96, paragraph 1, 
of the Charter of the United Nations, under which the General Assembly 
may seek U1e Court's aCvisory opinion on any legal question. 

15· The questions submitted by the General Assembly have been 
framed in terms of law and raise problems of international law: 
\'lhether a terr:i.tory was terra nullius at the time of 1 ts colonization; 
what legal ties there were between tliat ter·ri tory arrl the Kingdom of 
Morocco and the Mauritanian entity. These questions are by their 
very nature susceptible of a reply based on laN; indeed, they are 
scarcely susceptible of a ~eply otherwise than on the basis of law. 
In principle, therefore~ they appear to the Court to be questions of 
a legal character. It may be £dded that none of the States which 
have appeared before it have contended that the questions are not 
legal questions within the mea."'ling of Art:i.clc 96, paragraph 1~ of the 
Charter and Article 65.., paragraph 1, of -the Statute. It is necessary, 
however, to consider the matter further, because doubts have been 
raised concerning the legal character of the questions in the 
particular circumstances of this ~aGe~ 

16 • It has been suggested that the questions posed by the General 
Assembly are not legal, but are either factual or are questions uf a 
purely historical O:i." academic character-

l'J. It is true thatJI in o:oder to reply to -the questions, the Court 
will have to determine certain facts, before being able to assess 
their legal significa~c0. Eow~ver, a mixed question of law and fact 
is none the less a legul ques~io~ within the meaning of Article 96, 
paragraph 1~ of the Charte:;_• and Article 65, paragraph 1, of the 
Statute. As the Court observed in its Opinion concerning the 
Legal Consequences_!or st~tes of the Continued Presence of South Africa 
in Namibia (South West Africa) notwithstanding Security Council 
Resolution 276 (1970): 

"In the vie-,.; of the Court, the contingency that there may be 
factual issues underlying the question posed does not alter its 
character as a 1 legal question1 as envisaged in Article 96 of 
the Charter. The reference in this provision to legal questions 
cannot be interpreted as opposing legal to factual issues. 
Normally, to enable a court to pronounce on legal questions, it 
must also be acquain+~d with~ take into account andJI if necessary, 
make findings as to the relevant factual issues. 11 

(I.C,J, Reports 197~, P• 27.) 

18. The·~·· 
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18. IIOs questions posees a 1a Cour limitent 1a periode il. prendre en 
consid6ro.tion au mO:mc:nt du ln colonis.:!tion Pm'- l'Esp~nu. On a 
Cmia l 1 opinion quo, pour 6't;r.•c n jl:l'1d1qw . .: 11 ...:.u svns de l t orticle 65,paragraphe 1. 
du St;;;.tut, une question. no doit pc.:.. avoir tm c::u~~ctE:ra histOiiquc cc.:Ls dolt 
n~oir trait U~ s'~pPliquor h des droits et dvs obliGations exiatants. Or 
auoune disposition de 1a Chapte ou du Statut ne limite 1!. des questions 
juridiques relotives a des droits t:t oblir;a;t,.j,ons existants soit la 
oompetence de 1 1 Assemblfe g6n9re.le pour demander un avis consultatif 
so1t la comp€!t~nce de la Cour pour y doiiDer suite. On trouve des 
exemples d 1 avis consultatifs qui ne concernaierit ni des -Croits 
existents ru.. une· ...~:uestion actuellement pendante (entre autres 
Deeianation du d616gue ouvrier neerlandais a la troisieme session de 
1a Conference internationale du Tra.vaili 1922, C.P,J.I. serie B :n6 1). 
I.oraque, dans 1 1 affaire consultative portant sur les Conditions de 
1'adm1ss1on d 1 un Etat comma Membre des Nations Unies article de 1a 
Charte on a soutenu: que la. Cour ne devrai.t pan oonn re d une 
question posee en termes abstrai ta, la Cour a rejete cette these en 
disanb : 

"C 1 est lB. une Pl.ll"C affirmation denu.ee de toute justificatiun. 
Selon 1'artio1e 96 de 1a Ch~te et l'article 65 du Statut, la 
Cour peut donner un avis eo.n.sultatif sur toute question·jurtdique, 
abstraite ou non." (C.I.J. Reoueil 1947-1948, p. 61.) 

Dans son avis consu1tati:f du 12 juillet 1973, 1a Cour a declare 

11Le fait que ce ne aont pas lea droits des Etate qui son\. en 
ceuse dans la proc~dure ne suffi t pas a enlever a la Cour une 
compete hoe .qui lt~1 est ex.pressemertt 'conferee par son 3tatut. 11 

(Demande d<> refopnation du .\ugement n• 158 du Tribunal 
administratif des N~tions Unies, C,I.J·. Recueil 1973, · p. 172.) 

B:Len· tt·u 11ls S
1 ii1sc:a:·iven:i.: dan;::;: des ('ontextes asscz diff6rents, cea 

passages 1ndiqu~nt· ·que 11 on ne doit pas interpreter restrictivement la 
reference a 11toute question juridique 11 qui figure dans les dispositions 
de la. Charte et du S ~ atut mentionnees plus haut. 

19·. Ainsi, ai'firrner qu 1un avis consultatif ne porte _sur une. 
que~ticn 'juridLlue. au sens du Statut que 5 111 se prononce directement 
sur les aroits et obligations des Etats Ou des pB.rtie::l interesses ou 
sur les Conditions dent la rCa lisa tion doimerai t lieu· a la ·naissanoe, 
a la modit'ieation ou a l f extinction de tels droi ts ou" d6 telles 
obligations equivaudrait a interpreter trop reatrictivement la competence 
consultative de la Cour Cartes le cas habituel est cslui oU un avis 
cCtlsultatif se ·prc;nonce sur des droits e.t obligation&· existants, $Ul' leur 
naissance, leur ·modification, leur extinction ou encore. sur les pouvoirs 
d 'organes intematioria.UX; La Cour peut neanmoins @tre priEie de donner 
un avis consultatif sur des questions de,· droit- qui .n 'appellant auoun 

prononce~ ••. 
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l S. The questions put to the Court confine the period to be taken 
into consideration to the time of colonization by Spain. The view has 
been expressed that in order to be a 11 legal question'~~ within .the 
meaning of Article 65, paragraph l, of the Statute~ a question must 
not be of a historical character, but must concern or affect existing 
rights or obligations, Yet there is nothing in the Charter or 
Statute to limit either the oo~petence of the General Assembly to 
request an advisory opinion, or the competence of the Court to give 
one, to legal questions relating to existing rights or obligations. 
There have been instances of Advisory Opinions which did not concern 
existing rights ·nor an actually pending issue (e~g·~ D,esignation of 
the Workers 1 Delegate for the N~therlands at the Third Session of the 
International Labour Conference, Adv!sory Opinion, 1§22, P.C.I.J., 
Se~ies B, No. 1). When confronted, in the advisory case concerning 
Conditions of Admission of a State to Membership in the United Nations 
(Article 4 of Charter)~ with the proposition that the Court should not 
deal with a question couched in abstract terms, this Court rejected it 
in the following words: 

"That is a mere affirmation devoid of any justification. 
According to Article 96 of the Charter and Article 65 of the 
Statute, the Court may give an advisory opinion on any legal 
question, ~bstract or otherwise. 11 (r.c.J. Reports 1947-1948, p. 61.) 

And in its Advisory Opinion of 12 July 1973 the Court said: 

11 The mere fact that it is not the rights of States which 
are in issue in the proceedings cannot suffice to deprive the 
Court of a competence expressly conferred on it by its Statute." 
(Application for Review of Judgement No• 158 of the United Nations 
Administrative Tribunal, :oC.J. Reports 1973~ p. 172.) 

Although these pronouncements were made in somewhat different contexts~ 
they indicate that the references to 11 any legal question11 in the 
above-mentioned provisions of the Charter and Statute are not to be 
interpreted restrictively. 

19. 'l'hus, to assert that an advisory opinion deals with a legal 
question within the meaning of the Statute only when it pronounces 
directly upon the rights and obligations of the States or parties 
concerned, or upon the co:tJ.Clitions which, if fulfilled_ would result 
in the coming into existence, modifidation or termination of such a 
right or obligation, would be to take too re~trictive a view of the 
scope of the Court's advisory jurisdiction. It has undoubtedly been 
the usual situation for an advisory opinion of the Court to pronounce 
on existing rights and obligations~ or on their comlng into existence, 
modification or tGrmin~:..tion, or on the powers of international organs. 
However, the Court may also be requested to give its opinion on 
questions of law which do not call for any pronouncement of that kind 1 

though •••• 
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prononce de ee genre ma.is peuvent s 'inscri~ dans le cC:I.dre de problemes 
p_lus larges., dct'lt la solution peut met,trc en jeu de tels points; Il 
n 1 en result~. paS (r)l 1 elle sol t mains compf§tente pour cormaftre· de la 
re-qu@te si elle estimc que les questiOns sont Juridiques, et :pour rendre 
U1i avis conSul tat if Si elle estime qu 1 il n 1 existe aucunt) rats on 
d6cis1 ve de ne pas repondre. . 

20. LaCour dit en cansE!quence qu'elle est compE!tente en vertU de 
1 1 article 65, paragraphe l, du Statut pour connartre de la presente 
requftte par laquelle 1 1 Assembl6e g6:n:6r~lo lui a soum1s des questions 
mettant en jeu des notions juridique::; comme ce:lles· de terra nullius 
et de liens juridiques; independamment du fait <JUe l 1 Assemblee ne··lui 
a pas domand~ de se prononcer: sur- des droi ts et-. oblig.'ltions existantn. 
En out;..,· H l>essort de la resolutic:n 3292 (XXIX) .que 1 1Asaemblee .8<\nerele 
a sollici te l 1 avis ·de la Cour en vue d 'un objectif pratique .et aot!li>l,. 
a aavoir 8tre mieux a mgme de se prononcer a sa trentieme sessi.on .. .AIIr la 
poli tique a sui vre pour dt.fcoloniser le Sahara ncoiderital. Toutefois·· le 
probl€me de l'utilite et de l'inter@t pratique deS quBstians conCerne 
non pas la competence mOrnG de lo. Cou~~ ~llZL'' ~l 1 1 opport>-n.:!:t.-5 de son cxerciOe. 
La Cour etudiera done 1 1 objection l·el::- :.ve au ctefat;:i~ d I objet pratique 
deS q\.lestiCil.S posees quand Alle examinera S 1 il e~t Cotlforthe a SOtl 
caractere Judiciaire qu'elle r€ponde a la demande d'avi~ ccnsultatif. 

21. De m@me le fait qu 1un Etat -i~t8ressJ ne consent pas a 1 1exeroioe 
de la competence consul·ta-ti\re de la Cou~·· conccrne non pas cette 
competence ma.is 1 1 opporttmi te de oon ex.P-::·ci.ce_. a!ns1 que cela ·roessort 
nettement de 1 1 avis consul tatif rendu e;-1 j_ ~affaire de 1 1 Interpr6tat1an 
des traites de paix con<_!lus_~~Jtu:!.l3!!:te~,. la H~ic et la Rournaniet 
premiere phase, dont. il sera quest.:!.. on r.lus l-oin. Par auite .. ·bien que 
l 1Espagne ai t ihvoque son defaut d~ conc.entr.ment pr)ur ob,)ecte~ aussi 
bien 8. la comp4teno.e de la· Cour qu 1 b. l! opportuni t.J de sm_ ex.ercice, 
c 1 est qua.nd elle trui tera de ce second problbnc. que la Coui'_ examinera 
les points soule•;ez pa:c 1 c d.2.fa~l_t de con.ceni.ement., 

22. En res~, bien que -la Cour ~stime avotr <:ompetence pour 
corma:itre de la i:rr€CAnt,e requ&te, :;_]. 1:'CSte iJ. eY.Fi!7d.m;r· Si 1 daT!.S l&S 

circonstances de 1 1 especc, ellc> doit ~:XBT."Cf,r ce· t.o r·ompCtenc-e ou au 
C'ontraire refuser de le fa:lr•(L Goit pou•~ les rai::>orw deJ<\ i.ndiqu6es 
soit pour toute autro ralson. 

2,. L 1 article 65 .... 
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thoUgh +"""ey may have th~ir pla,ce within a wider p:t-oblem the- solution 
of which could involve such matt.~rs. This does .lvt signify that 
the Court is any t.h~· less competent to entertain the request if it 
is satiSfied that the questions e_rc in fact l0gal ones, and to give 
an opinion once it is satisfied that there is no compelling rea~qn 
for declining to do so. 

20, The Court accordingly finds that it is competent under 
Article 65_, paragraph 1, of its Statute to entertSi.rl the present 
request, by which the ('}eneral Assembly has I'eferred to tt questions 
embodying such concepts of law as t~rra null:l.us and legal ties, 
regardless of the fact that tr~o Asseci;:.ly has not requested the 
determination of existing rights and obligations. At the some time 
it appears from resolution 3292 (=x) that the opinion is soUght 
for a practical and cont.emporary purpose_, namely_, in order that the 
Gener~l. Assembly should be in a better position to decide at its 
thirtieth session on~~ policy to be followed for.the decolonization 
of Western Sahara. However_, the issue of the relevance and 
practical interest of the questions pot~ed concerns_, not the competence 
of the Court_, but the.. propriety of its exercise. It is therefore in 
considering the subjcct .. df judicial propriety that the Court will 
examine the objection which.has been rai·Sed 11i. this_ connectiOn~ 
alleging that the questions are d~Void Qf any 'userllJ objec~. 

21. Similarly, the absence of an ·1nter~tcd state's consent to 
the exercise of the Court!s advisory jurisdiction does not concern 
the competence of the Court but the propriety of its exercise, as 
c~early appears from the Advisory Opin1on concerning the Integretation 
of Peace Treaties with Bulg"'ria.t Hungat"'J and Romania ~rst P se ~ 
to which refe~ence will be made later. Hence, notwi tanding the 
fact th..t Spain hAs based on the abeenoe of its. oc !Sent an 
objection against the competence of the Court as well as the propriety 
of its exercise, 1t is in dealing with the latter that the court will 
examine the issues raised by that laclt: o:f consent. 

22. In sum, while the Court is sa-tisfied of its competence to 
entertain the pr·eseut request, it ·remains to be aonsidered whether, in 
the circumstances of th:ts case, it should exercise this competence or, 
on the contrary, decline to do so_, whether on-the grounds already 
referred to or t'or any other reason. 

* 

" * 

23. Article 65 •••• 
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2}. L1article 65, paragraphe 1, du Statut qui confere a la Cour 
le pouvoir de donner dea a·vis consul't;.a,tifs est permissif et le pouv:oir 
qu'il lUi att:ioibue a1ns1 a tm c·aractere discNtionnaire. Dans 
l'exercicG de ce pouvoir 'discretiormaire.,. ia cour internationale de 
Just1ce 1 de m@me que .la cour perma.nente d~ Justice inte:matiooale, a 
toujours BUivi le principe se1on lequel, en· tant que corps judiciaire, 
elle dolt rester fid€le aux exigences de san caractCre judiaiaire, 
rn@me lorsqu'elle rend des avis cc:nsultatirs. 3 1 11 lui est pose une 
question jur1d1que a'laquell~ elle a incontestablement competence pour 
repondre, elle peut neanmoins refuser de le fai:re. Comme la Cour l 'a 
declare· dans des avis ccnsul tatifs anterieurs, 1e caracte:re permissit 
de l 1article 65, paragraphe 1, lui donne le pouvoir d 1.apprtlcier si lee 
circonstances de l'espece sont tel1es qu'elles doivent la determiner 
a ne pas repondre a une demande d' avis. Elle a di t egalement que .la 
reponse canstitue une partici~tion de la cour, elle-m&le organe des 
Nations Unies,a l'action del Organisatim et qu'en principe elle ne 
devrai t pas ~re ref usee. En pr@tant son assistance a ia solution 
d'un probleme qui se pose a l'Assembl6e generale,la Caur· s'acquitterait 
de ses fonctions d 1 organa Judicia ire principal des Nations Unies. 
I.a Cour a dit en out:re qu1 1l faudrait des"raisons d€cis1ves11 ppur 
l'amener a opposer un refus a une demande d'avis cqnsultatif (Voir 
Interpretation des traites de paix ca.clus avec la Bull'forie, la Hongrie 
et la Roumanie, premiere phase, c.I.J. Recueil 1950, p. 72; Consequences 
uridi ues our lea Etats de 1a resence ca.tinue de 1' Afri ue du Sud 

en Namibie Sud-Ouest africain nonobstant la resolution 1 0 du 
CCIIlseil de securite, C.LJ, R~cueil 1971, p. 'Z7 • 

;?:4. L1Espa:gne a souleve une serie d I object,ions tendant a d6mont.rer, 
selon elle,~ qUe le prcilon.ce d '·un avis· cm:sul tat~f en 1'-espece serat t 
incompatible avec le caractere judiciaire de la Cour. Certaines se 
fondent sur les 11onsequences qut- dBcoUleraient du fait que l 'Espagne 
n 1 a ·pas consent! a Ce que la Cour se prononce sur les questions port~es 
devant elle. Une autre obJection tient a ce que ces questions auraient 
un caractere acad6mique et ne seraient pas pertinentes ou seraient 
dGpourvues d 1objet. L1Espagrie a prie la Cour d'examiner en pr1orit8 
o:ette obJection. La cour traitere. cependant des objections fondees sur 
llabsence de consentement de 1 1Espagne 8. ce que la Cour se pronohce sur 
les questions posees, avant d 1 aborder 1 tob,j~ction visant le· contenu 
des questioos elles-m@mes. 

25. L'Eapnsne a formul€ plusie\.tt's observations sur le fait qurelle 
n 1 a pas eonsenti a. la procedure~ ce qui, d'apr6s elle, devrait amener 
la Cour a refuser de rendr~ un avis consul tat if. C:es observations 
peuvent se resumer comme sUit : 

!!.l1a juridiction consultative est utilisee dans la presente affaire 
pour tourner le principe selor1 l1quel la Cour n 1a competence pour 
regler un differend· qu 1 avec le consentement des parties; 

.£1 les .... 
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23. Article 65, paragraph 1, of the Statute, which establishes the 
power of the Court to give an advisory opinion, is permissive and, 
under it, that power is of a discretionary character. In exercising 
this discretion, the International Court of Justice, like the 
Permanent Court of International Justice, has always been guided by 
the principle that, as a judicial body, it is bound to remain faithful 
to the requirements of its judicial character even in giving advisory 
opinions. If the question is a legal one which the Court is 
undoubtedly competent to answer, it may none the less decline to do 
so. As this Court has said in previo'JS Opinions, the permissive 
character of A~ticle 65, paragraph 1, gives it the power to examine 
whether the circ~~stances of the case are of such a character as 
should lead it to decline to answ~r the request. It has also said 
that the reply of the Court, itself an organ of the United Nations, 
represents its participation in the activities of the Organization 
and, in principle, should not be refused. By lending its assistance 
in the solution of a problem confronting the General Assembly, the 
Court would discharge its functions as the principal judicial organ 
of the United Nations. The Court has further said that only 
n compelling reasons11 should lead it to refuse to give a requested 
advisory opinion (cf. Inter retation of Peace Treaties with Bu aria~ 
Hungary and Romania (First Phase ~ I$C.J. Reports 1950, p. 72; 
Legal Consequences for States of the Continued Presence of South Africa 
in Namibia South West Africa notwithstanding Security Council 
Resolution 27 1970 , I.C.J. Reports 1971, p. 27). 

* 
24. Spain has put forward a series of objections which in its 

view would render the giving of an opinion in the present case 
incompatible with the Court 1 s ,.::udicial character. certain of these 
are based on the consequences said to follow from the absence of 
Spain's consent to the adjudication of the questions referred to the 
Court. Another relates to the alleged academic nature~ irrelevance 
or lack of object of those questions. Spain has asked the Court to 
give priority to the examination of the latter. The Court will, 
however, deal with the objections founded on the lack of Spain's consent 
to adjudication of the questions, before turning to the objection 
which concerns the subject-matter of the questions themselves. 

25. Spain has made a number of observations relating to the lack 
of its consent to the proceedings~ which, it considers, should laad 
the Court to decline to give an opinion. These observations may be 
summarized as follows: 

1!1 In the present case the advisory jurisdiction is being used to 
circumvent the principle that jurisdiction to settle a dispute 
requires the consent of the parties. 

!!?.2. The •••• 
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.£lles questions tslle~ qu 1elles sant fortnulees soulevent des problemas 
relat1fs a l'attribution de la souverainete territOriale sur.1e 
Sahara occ~~ental; 

la Cour ne possede pas, en ce qui 
lee renseignements lui pel-mettant 
sur les question~ posees. 

concerne les faits pertinents, 
de se prononaer jUdiciairement 

26. !.a premH·re de oes obser-vati011s se fcnde sur le fait que 
le 23 septembre 1974 le ministre des affaires etrangeres du Maroc a 
adresse au ministre des affaires etranseres d 1Espae:Ifi!! une communic&tion. 
rappelant les termes d'une declaration par laquelle Sa Majeste le 
~oi Hassan II avait propose le 17 septerntre 1974 de sournettre conjoin
tement a la Cour intern.ationale de Justice tm probleme €-nonce dans les 
termes sui vants 

11 Vous pr€tendez, Gouvernement espa@Jlol, que le Sahara S:tai t 
res nullius. Vous pretendez que c'etait une te17e ou uh bien 
qui etait en d€sherenceJI vous pretendez qu'il n 1 y avait aUctm 
pouvoir ni aucune administratior~ etablis sur le Sahara; le Maroc 
pNtend le c.ontraire. Al~f.s dcr.w.ndor..s 1 1 arbitrr..,~t: d~ 1<::. Cour 
intemationale de Justice de La Haye... Elle· dira le dro:u:. ~ur 
titre~ ... 11 

L 1 Espagr~.e a d€clare devarit la cour qu 1elle n 'a pas consenti. a lora &'t. 

ne consent pas aujourd 1hui [;._ ce que cette questian soit soum1se b. 1a 
juridict.ion de la CoUJ:. 

27. L1Espagne considi?re que l '.objet du d1f'f0rend Oont le Maroc 
l 1 a in vi tee a. saisir avec lui la Cour au contentieux et 1 ,.obje-t de a 
questions sur. 'lesquelles 1 1avis consultatif est. sollicitA sont en 
substc:mce identique:s ~ o.us.sl pr~tend-elle que 1 1 on a recouru a la 
procedure consultat.Jve fautr:- d'a.voir reussj a porter ces memes questions 
devant la: jurl.dictl.on contentieuse. Donner 1 1avl8 d~mand6 reviendrait done, 
selon 1 1-Eapn;~!H.:_. li pttrmcttro qW.! 1 1 on no:: servo de 18. pr0c.6duro cdr.J:>ultativc 
pour so pasr:er du ccnscqtcr:10nt dos Etn.ts, qnl o;:;t Q. 1.:.~ ,')u...">e de .1.8. juridiction 
cte la Cour, 31 la Cour accept.a.it qu 1un tel l:J.Ba&e soit fait de l~.-1. voie 
consultative, la distinction entre les doux domaines de- juridicti{'m 
de la Cour s'effacernit et 11 serait porte atteinte at.:. princ:ipe 
fond.amental de 1 1 independance des E~'lt.s, qui verra.i ent le ilrS 11 tiges 
entre eux soumis a la Cour par cette voie tndirec.tc sans leur 
consentement; -_c~la po\,U'rait aboutir a 1 11ntr00uction de la Juridiction 
obligatoire P'-"r· un vote majori t.,1.ire aU sein d 1 un org:'C4l:le poll tique. 
Cette maniE:re de tourner le princi_pe bien etabli du. consentement a 
l 'exercice de la juridj_ction intema.tionale constituerait, dans ce.tte 
opinion, une r.11son ctec1s1 ve cle refuser de rep andre a la .requ€te. 

28, A, ••• 
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~The questions, as formulated, raise issues concerning the 
att.L"ibution of territorial sovereignty over \1-iestem Sahara~ 

(c) The court does not possess the necessary information concerning 
the relev~~t facts to enable it to pronounce Judicially on the 
questions submitted to it. 

26. The first of the above observations is based on the fact 
that on 23 September 1974 the r~'linister for Foreign Affairs of 
Morocco addressed a communication to the Mini~ter for Foreign 
Affairs of Spain recalling the terms of a statement by which 
His Majesty :ling Ha~san II had on 17 September 1974 proposed the 
joint submission to the International Court of Justice of an issue 
expressed in the following terms: 

11 You, the Spanish Government,. claim that the Sahara was 
res nullius, You claim that it was a territory or property 
left uninheri ted, you claim that no power and no administration 
had been established over the Sahara: Morocco claims the 
contrary. Let us request the arbitration of the International 
Court of ,Justice at The Hague . • • It will state the lal'l on 
the basis of the titles submitted " 

Spain has stated before the Cout't that it did not consent and does 
not consent n~~ to the submission of this issue to the jurisdiction 
of the Court. 

27. Spain considers that the subject of the dispute which Morocco 
invited it to submit jointly to the Court for decision in contentious 
proceedings, and the subject of the questions on which the advisory 
opinion is requested, are substantially identical; thus the advisory 
procedure is said to have been used as an alternative after the failure 
of an attempt to make use of the contentious jurisdiction with regard 
to the same question, Consequently,. to give a reply would,. according 
to Spain~ be to allow the advisory procedure to be used as a means of 
bypassing the consent of R State~ which constitutes the basis of the 
Court's jurisdiction. If the Court were to countenance such a use of 
its advisory jurisdiction, the outcome would be to obliterate the 
distinction bet~reen the two spheres of the Court's jurisdiction, and 
the fUndamental principle of the independence of States would be 
affected,. for States would find their disputes ~;i th other States being 
submitted to the Court, by this indirect means, without their consent; 
this might result in compulsory jurisdiction being achieved by 
majority vote in a political organ. Such circumvention of the 
well-established principle of consent for the exercise of international 
jurisdiction would constitute, according to this view, a compelling 
reason for declining to answer the request. 

28. In •.•• 
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28. A l'appui de ces theses, l'Espagne a invoque la regle 
fondamentale, maintes foi& rearfirmee dans la jurisprudence de la Cour, 
eelan laquelle un Etat ne saurait, sans son consentement, ~tre oblige 
de porter devant la Courses differends avec d'autres Etats Elle 
s'est fondee en part1cul1€r' sur la maniere dont la Cour perma~ente de 
Justice internationale a upplique cette regle a la Juridiction 
consultative dans l'affatre du Statut d~ la Carelie orientale 
(C.P.J.I. aerie B no 5), sou~enant que le principe essentiel enonce 
dans oette affaire n1a pas ote rnodifie par les decisions de la Cour 
actuelle dans ses avis concernant 1 1 

dans ces deux d6cisions 
que le motif sur lequel repose 
la Care11e orientale n'est pas 

principes appliques 
pour la pr~sente affaire et 
la d~cision en 1 1affaire du Statut de 
applicable en l'espCce. 

29. Il est clair que l 1Espagne n 1a pas consent! ace que lee 
questions formuleee dans la resolution 3292 (XXIX) soient adressees a 
la Cour Elle-n 1 a pas accepte la proposition du Maroc de soumettre 
oonjointement a la Cour la question soulev9e dans la communication 
du 23 septembre 1974. L'Espacne n'a pas repondu ~ la lettre fo""ulant la 
propoeitionJ ce que le Maroc a interprete n juste titre comme un rejet 
de sa part En ce q1,.11 conceme l.a demande d' avis conaultatif, les 
comptes rendus des dBbats de 1 1 Assemtlee g@erale_ h la QuatriEnne 
Commission et en sermce pl9rlHrr·e, confirment que 1 'Espagne a vu des 
objections a ·Ce que la Com· soit pri8e de donner un avis sur la base 
des deux question~ rosi&es dans 1~. requ-ate La delegation e.spagnole 
s 1 est d€iclarel8 (UspoS.Sc ~t s 1 associ .. or b. la danand~, U condition que 
1 'on ajoute aux questions poa4es ut'l.€' 0.11tre question destinee Q. 
realiser un equlltl're satis:faisant erltrr<: 1 r expose historique et 
jur1d1que du probl€me et la si ~uat1on d.ctuelle oonsideree D. la lumiere 
de la Charte des Nations Unies et. des r€:.,;olutions pertinentes de 
l 1A.ssemUleE:: genf.rale relatives a la d~colonisation du territoire. 
L1Espagne n'ayant cess8 d 1 4lever des objections centre lee questions 
formulees dans la resolution 3292 (XXIX), le fait qu'elle s'est 
simplement abstenue ~t n'a pas vote contre la resolution ne saurait 
s'interpreter comme signifian~ implicitement qu 1elle consentait ~ ce 
que cee q•Jesttons soient soumiSE:S a la Cour Sa partioipa.tion aux. 
travaux de la Cour n& saurai t pes d.avlmtage s 11nterpreter comme un 
consentement h ce que la Cour ae prononcc sur les questions posees 
dans la resolution 3292 (XXIX) car ellc a constarnrnent rnaintenu ses 
objections tout au long de la procedure. 

30. A ...• 
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28. In support of these propositions Spain has invoked the 
fundamental rule,. repeatedly reaffirmed in the Court's jurisprudence, 
that a State cannot,. without its consent,. be compelled to submit 
: :~s disp.J.tes with other States to the Court 1 s adjudication. It has 
r'elied, in particular,. on the application of this rule to the 
advisory jurisdiction by the Permanent Court of International Justice 
in the Status of Enstern Carelia cuse (P.C.I.J., Series B,. No. 5), 
maintaining that the essential principle enunciated in that case is 
not modified by the decisions of the p~sent Court in the cases 
concerning the Interpretation of Peace Treaties with Bulgaria, Hungary 
and Romania (First Phase) (I.C,J. Reports 1950, p, 65) and the 
Legal Consequences for States of the Continued Presence of South Africa 
in Namibia South West i\frica) notwithstanding Security Council 
Resolution 276 1970 I.C.J. Reports 1971 1 p. 16). Morocco and 
Mauritania, on the other hand, have maintained that the present 
case falls within the principles applied in those two decisions and 
that the ratio deci!c.Q.rll of the Status of Eastern Carelia case is 
not. applicable to it. 

29. It is clear that Spain has not consented to the adjudication 
of the questions formulated in resolution 3292 (XXIX). It did not 
agree to Morocco's proposal for the joint submission to the Court of 
the issue raised in the communication of 23 September 1974. Spain 
made no reply to the letter setting out the proposal, and this was 
properly understood by Morocco as signifying its rejection by Spain. 
As to the request for an advisory opinion, the records of the discussions 
in the Fourth Committee and in the plenary of the General Assembly 
confirm that Spain raised objections to the Court's being asked for 
an opinion on the basis of the two questions formulated in the present 
request4 The Spanish delegation stated that it was prepared to join 
in the request only if the questions put i'Tere suyplemented by another 
question establishing a satisfactory balance between the historical 
and legal exposition of the matter and the current situation viewed 
in the light of the Charter of the 'Jni ted Nations and the relevant 
General Assembly resolutions on the decolonization of the territory. 
In view of Spain 1 s persistent objections to the questions formulated 
in resolution 3292 (XXIX), the fact that it abstained and did not 
vote against the resolution cannot be interpreted as implying its 
consent to the adjudication of those questions by the Court. 
Moreover, its participation in the Court's proceedings cannot be 
understood as implying that it has consented to the adjudication of 
the questions posed in resolution 3292 (XXIX), for it has persistently 
maintained its objections throuGhout. 

30, In .... 
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30. k d'autres ~gards cependant, la position de 1 1Espagne dans la 
presente instance ne correspond en rien a ce qui existait dans la 
procedure consultative engag6e dans l'affaire du Statut de la Car6lie 
orientale en 192}. En-1 1 eapece~ lrun des Etats int~ress&s n'etait ni 
partie au Statut de la Cour permanente ni a 1 1 epoque membre d~ la 
Societe des Nations, et le fait que la Societe des Nations n'avait pas 
competence pour traiter d'un differend irnpliquant des Etats non 
membres qui refusaient son intervention a ete pour la Cour une raison 
decisive de s'abstenir de :t-epondre. Dans la prE:sente affaire .. 
l'Espagne est Membre des Nations Unies eta acc~pte lea dispositions de 
la Charte et du StatutJ elle a de ce fait donne d'une maniere generale 
son consenternent a l'exercice par la Cour de sa Juridiction 
consultative Elle n 'a pas objecte et ne pouvait pas vale.blanent 
objecter a oe que l 1Assemblee g9n0rale exerce ses pouvoirs pour 
s'occuper de la d9colanisat1on d'un t~rritoire non autonome et 
domande un nvis consul tntif our des questions int~ressant 
l'exercice de ces pouvoirs Lore des debate~ l'Assomblee generale, 
l 1Espagne ne 8 I est paS OppOS~e lJ. Ce que la QUE!Stion dU Sahara 
occidental en tant que telle soit soumise ~ la Juridiction consultative 
de la Cour; elle a plutot eleve des objections contre le fait. 
que la demand~ d 'avis se lirni t.U t aux aspects historiques de la question 

}l. Dans l 1affaire de l'Interpretation des traites de paix 
conclus avec la Bulsarie, la Honsrie et la Roumanie, premi&re phase~ 
la Cour devait examiner dans quelle rnesure les vues exprLm~es par la 
Cour permanente dans l'affaire du Statut de la Carelie orientale 
etaient encore valables, eu 8gard aux dispositions applicables de la 
Charte des Nations Unies et de son Statut Elle a notamment declare 

11Cett~ obJection procede d 1 une confusion entre les principes 
qui gouvement la proceidure contentieuse et ceux qui s' appliqurmt 
aux avis consultatifs_ 

Le consentement des Etats parties a un differend est le 
fondemen~ de la juridiction de la Cour en matiere contentieuse. 
Il en est autrement en matiere d 1 avis, alors m0me que la danande 
d'avis a trait a une qu~~tion juridique actuellement pendante 
entre Etats ta r~onse de la Cour n 1 a qu'un caractere 
consultatif : camme telle, elle ne saurait avoir d 1 effet 
obligatoire Il en rSsul te qu 1 aucun Etat, Menbre ou non membre 
des Nations Unies, n'a qualite pour emp@cher que soit donne suite 
U une demande d 1avis dant lee Nations Unies, pour s 1 eclairer dans 
leur action propre, auraient reconnu l 1opport\.U"..ite L'avis est 
donne par la Cour non aux. Etats, maia a 11organe habilite pour le 
lui dem~1der; la repanse constitue une participation de la Cour, 
elle-m'@mc 'organe des Nations Unies', D. 1 1 action de 1 'Organisation 
et, ei'). principe, 6lle ne deVrai t p8.S t!tre refusee II 

(C.I J. Recueil 1950, p 71) 

32. Certes .. 



- 15 ... 

30• l ., other respects, howev6.', Spain t a post t1o. in relation 
to the present proceedinss find• no psrallel in the .circlJJnStancea 
of the advi~ory proceedinga concf'rning the status of Eastem Carel1a 
in 1923. In that case, one ·of ihe States concerned was neithir a 
party to the Statute of the Permanent court nor, at the timet a 
Member of the League of Nations. and iack of competence of the 
League to deal w1 th a d1sf'ute !.::1vol ving non. ... member stateS which ref'uaed 
its intervention wae a de9isive reason for the court 18 ~ecf1ning to 
give an answer. In the present case, Spain is a Member (!)t the United Katiom 
abd hao accepted. the provi'liona of the Charter lllld Stat>~teJ ~t baa 
thereb~ .in general given 1 ts. cons£nt tc;· the exercise bY the ·co:urt of 
its ad.visor.v jurisdiction. It has not objected, and could not 
validl.:l object, to the: Gener-.1 As.sembly.1 s exercise of its. powers to 
deal with0the .decolanization, .of a non.eelf.governins territory and 
to seek IUl qpillioa on queotiona .,.levant to tb . 
exerciSe of. thoee powers. In the procesqings in the General Assembly, 
Spsin did not oppoee the reference of the western Sahara question as 
S<'OI>. to the Court'.• edvtsory Jurisdiction: it obJected rather to the 
restriction Or that reference to the historical aspects of that 
question, 

31. In tne proceedings concQ~ing the Interpretation of Peace 
Treaties with Bt~lsaria~ H~1;ary _and Romania · ourt 

,o cons er lOW tar e :.? ews expressed .y e ermanent court 
in the Status of Eastern Careli~ case w•re still pertinent in relation 
to the applicable provisions of the Charter of the United Nations aqd 
the Statllte of the CouM;. ]:"",.. ·.;tat~u. inter al1a: 

"This objection reveals a conf'.16i011 between the principle_s 
gover ling contcrttiOii.$ prcr.t.-'dl ·e a.nrl those which are applicable 
to Advisory Op1n1 oas. 

The consent of States, parties to a dispute~ is the 
basts. of the Courtts .lUrisri1ct1on in contentious cases. 
The tdtua-.;.ton !.s diff'erent in. regard to ~,lv1sory pi"oce6d1ngs 
even where the Reques~ for an Opinion relates to a le6al 
questiQn actually pendinB betWeen states. The Court Is reply 
is only of an advisory ct~a1~acter: as such, tt has no bindi~ 
force. It follows ·that no State, whether a Member of tbe 
United .Nations or not, can pievent the giving of an Advisory 
Ovinion wh1qh the United Nutlons .considers to be desir~b:).e in 
onier ·to obtain· enltghtenmer1t as to the coiJrse of action 1t 
should talc;e. The C0urt'.s Opinion is Biven not to the State_s, 
but to ~ne organ which ie entitled to ·request it; the reply 
o~ the Court, itself an 1organ Of the united Na.tions', 
representS its participation 1n the act! vi ties of the 
' " Organization. and, in principle, should not Le refused. 
(r.c.J. Reports 1950, p, 71.) 

32. The .... 
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,32. Certes la Cour a. a.ffinn6 dans ce passage que sa competence 
pour donner un avis consul tatif ne dependai t pas du consentement des 
Etats 1nteresses~ m@me lorsque l'affaire avait trait a une questi 
Juridique actuellement pendante entre eux. Mais si elle a ensui te 
insist€: sur son caractere jud1cia1re et la nature permissive de 
1 1 article 65~ paragraphe 1, du Sta.tut, elle ne s 1 en est pas tenue lh; 
elle a examine aussi, se rererant sp~cialement a 1 1 opposition de 
certeins des Etats interesse~s'il etait judiciairement Opportun 
qu'elle donne un avis consult&tif. En outre elle a souligne les 
circonstances qui dirrerenciaient 1 1 affaire dont 11 s'agissait de 
celle du Statut de la Carelie orientale et explique pour quels motifs 
part1culiers elle.etait arr1v8e a 1a conclusion qu'aucune raison ne 
l' obligea1 t a s' abstenir de repondre a la demande. La Cour a ainsi 
reconnu que le defaut de conscntement pourrait lfarnener a ne pas 
emettre d' avis si, dans les c!rconstanoes d 'une es~ce donnee, des 
considerations tenant a son caractere Judicieire imposaient un refus 
de Npondre. Bref~ le consentement dfun Etat interesse conserve son 
1mportan6e non pas du point de vue de la competence de la Cour mais 
pour apprecier s'1l est opportun de rendre un avis consultatif. 

33. Ainsi le defaut de consentement d'un Etat interesse peut, 
dans certaines circonstances, rendre le pronm1ce d'un avis eonsultatif 
incompatible avec le caractere Judicia ire de la Cour. Tel serai t le cas 
si les faits montra1ent qu 1 accepter de repondre aurait pour efret de 
tourner le principe selon lequel un Etat n 1 est pas tenu de sownettre 
un difterend au reglement Judicia1re s'il n'est pas consentant. Si 
une telle situation devai t se produire, le Pouvoir discrettonna1re 
que la Cour tient de 1 'article 65, paragraphs 1. du Statut fournirait 
des moyens juridiques suffisants pour assurer le respect du princ1pe 
fondamental du consenternent a la juridiction. 

}4, La situation dans laquelle la Cour se trouve ntest cependant 
pas celle qUi est envisagee plus haut. Il existe Cans la presente 
affaire une controverse juridique ma!s c 1 est u.1c controverse qui a 
surgi lora des debats de 1 1 Assemblee genCrale et au sujet de problemes 
trai tes par elle. Il ne s 1 ag:l t pas d 1 une contrnverse nee irulependamment,. 
dans le cadre rle relations bilaterales. DanS une communication au 
5ecr6taire g4n€ral de 1' Organisatinr.. des Nations Unies en date 
du 10 ncvembre 1958, le Gouvtrnement espagnol a declare : ''L'Espagne ne 
poesede pas de terri toires non antonomes pu:tsque cE:!ux qui sont soumis ~ .. 
sa souverainete en Afrique sont con~id6r€s et classes comme provinces 
espagnoles conform€:me.nt a 1a 16gislation en v1gueur11

• Cela a amen~ le 
Oouvemement marocain a exprimer ttse.c;; plus expre:::;ses reserves" dans 
une corrrnunication adreosee au secretaire general le 20 novembre 1958 
o\1 il ind1qus1 t que le Maroc "revendique certains terri toires africa ins 
actuellement sous contr81e espa.ghol comrne faisant partie integrante du 
terri toire national r1 1 

35. Le .... 



- 16 -

32. The Coui•t 1 it is true~ '.!finned i,n this p·--)nouncement that its 
competence to give an tJplrJion ltftl r:"t depend on thd consent of the 
interested States .. e.\r.en when the ·case concerned a legal question actually 
pending ~tween them. IIo;;ever, tbe C<rurt proceeded not merely to stress 
1t-s judicill.l ottaractcr and the pel-itnisS1ve nature of Article 65, paragraph 1~ 
of the StatUte but to examine, :iiPCe-l.fic.all;r in relation -to- tho opposition 
of some or·· the interLz·tcd States, the question of the JudiCial propriety 
ot. g1v1pS the opinion,. Moreover, the Cout't emphasized the circumstances 
differP.ntiating the case ther,_ under consideration· from the Status of 
Eastern careiia case and expiaii~:ed ·the particular grounds which led it 
to conclude that there was no rcason·requiring the Court to refUse to 
reply to t}:le request. .Thus the Court recognized that lack of consent 
might constitute a ground for declining to give the opinic..n requested 
if~ 1n the circumstances· of a given case, c~1siderations of Judicial 
propriety Bl::iOuld oblige the Co1,1I't ·to refuse an opinion, It• short, the 
consent of an interested State cOntinues to be relevant~ not for the 
court'S competence, but for the appreciation 0~ the propriety Of giving 
an opinion. 

3}, In certain p1rcu~stan~e3~ therefore, the lnck ot~ consent of an 
interested State may r~nder the giving of an advisory .Jpinion incompatible 
with the Court's J\ldichl cha1·acter, An instance of this NoUld. be when 
the circumst~nces d1$close that tc ~1ve a reply would have the effect of 
circUmVenting the principle that a State is not obliged to allow its 
disputes to be su"bmitted ttl jud.id~9.l settlement without its consent. 
If such a situation p~buHl al-1se.., the powers of· the Court under the 
discretiotl giveri. t6 Jt by At't"icl-~ 65, paragraph 1, of the Statute, 
would afford suf'fic.tent legal m\]S:its to en11uro respect for the fundamental 
princiPle of consent· to jurisdicti.ont 

34. The sitUation exi"stir;g ln +ihe present oa::...; "is not, however_. .;he 
one envisaged above. 'There ts in ·this case a legal controversy~ but 
one which aros'" dul'ing the proce0dtngs of the General Assembly and in 
relation to matters with whir..::h it •rias d.cali!lL:;,;.. It did not ariee 
independently ir. bilateral re:}atiorls. In a comn"unica.tion addressed on 
10 N-ovember 1958 to the Sccretili1·-General ·of the· United Nations, the 
Spanish Gove!'Nlent stated: ''Spain posSt:sses no non ... self ... governing 
territories/· since the territo:t:·ies subject to ita sovereignty in Aft'ioa 
are, iri accordance wi·th the legislation now in force, considered to be 
and classified as provinces of Spainu $ This gave rise to the 11most 
explicit reservations" of the Governmerit Of t~orocco, which_. 1n a 
convnun1cation to the Seoreta.ry-GeneroJ. ot 20 November 1958, stated that 
it "cLa:JJn["e§" certain African territOries' at. present under Spmish 
control as an integn11 pil.rt of Noroccan .aational territory". 

35 .. On •••• 
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35. Le 12 octobre 1961~ alors que 1 1Espagne avai t accept€! de 
communiquer des renseignements sur ces territoires, le Maroc a formulC 
devant la Q;uatrH~me Commission de J.' Assemblee genera.le 11 les plus 
expresses reserves" quant aux renseignements que l 1Espagne pourrait 
fournir sur les territoires e:(l. question. "Ces villes et territoires, 
a-t-il declare, font partie integrante du Maroc et les statuts qui 
les regissent actucllement sont cantraires au droit international et 
incompatibles avec la souverainete et l 11ntegr1te territoriales du 
Maroc, 11 Dans sa rf)ponse :5Ur c~ point_. l 1Espagr1e a attire 1' attention, 
a propos du Sahara ~cidental1 sur la U€claraticn suivante qutelle 
avait faite a 1 1 Assembl(e gCnJ.;.•nle le 1~ octot:re 1961 : 

t'la presence sur lee c'Ote.~ ocd.dentales d 1 Af1~1que, au cotxrs de 
lfhistoire, de Citoyens espagnols non SOUIJliS a_ la SOUVerainete 
d 1 autres pays at se ccmsacrant aux affair·es ou a 18. p@che 
rernonte bien loin et a ete confirrOOe conformement au droit 
international ••. 1e.s souverains du l•hroc ont reoonnu, a maintea 
reprises, que leur souvarainete ne s'etendait pas jusqu'aux 
c8tes de la province espagnole actuelle du Saharan. 

36. La contx•overse juridj.que qui a ainsi surgi a 1' Assemblee 
generale au sujet du Sahara occidental est restee latente de 1966 
a 1974, periode pendant laquelle le Maroc, sans abandonner sa positicn 
juridique, a accepte 1 1appl1cation du principe d 1autodetermination. 
La controverse a rep<ilru quantl le Maroc.: a directement saisi 1 'Espagne 
de sa revendication juridique dans la communication du 23 septembre 1974 
mentiannee plus haut et clle a persistej cette communication n'a 
pas eu pour effet cependant. d~ dP.tacher lc d1ft'€rend du dEibat sur la 
ctecolonisa.tion 8. 1 10rgan1oation de.:; Nations Unies. Le Maroc faisait 
la proposition de sm.tmet,tr~ la question a la Cour expressEhnent 11afin 
de gui.der 1 1 0rg:mi:!a.tion des Nations Ur.ies dans la voie d'une soluticn 
definitive du prol)leme Ou Sflvhar.a oc ~idental 1'. 

37 · Apres son actmh;sion C'Jmme Membre en 196o, la Maur:f.tanie a fait 
valoir, .au sein de 1 :organ1.sation des Nat:!: ens Unies, que le Sahara. 
occidental faisait partie de aon territoire national. Ellc Eitait 
cependant disposPc R. s' en rcme·c.tre a 1~. volonte ·de la population et 
n'a pas saisi l'Ezpagne d 1 une demande de caractere juridique comme 
l'a fait le Maroc. 

38. Conrne la Cour l 1 a indique precedemment, l 1Espagne consid€re que 
les termes de la note rrarocainc du 23 septembre 1974 et ceux. de la 
dernande d r avis CU'l.Sul tat.if sont en substance identiques. Or tel n 'est 
pas le cas. Les questions posees dans la requOte different essentiellement 
de c.elles qUi figurent dane la proposition marocaine en ce sens q,u'elles 
introduisent le preblE-me des liens entre le terri toi re et 1 1 ensemble 
rna. uri tanien et si tuent 1 1 affaire soumise a_ la Cour dans un contexte 
different. Lors des detats qui ant eu lieu a 1 1Assembl€e gen9rale, les 
revendicatians du Maroc et de la ~muritanie quanta !'existence de liens 
juridiques sont a maints :sards apparues comme contradictoires; durant 
la procedure nrale qui s 1est df!.roul6e deva.'1t la Cour, plutet que de 
contradictions, on a parl6 de chevauchements dans certaines regions. 
Dans les deux cas, l 1 interaction de ces deux revend:f.cations visant le 
m@me territoire introduit une dif'ference .substan1:.ielle, qui va au-deHl 
d 'un simple elargisserrent de la poru>e des questions poseies. De toute 
maniere, la rt!qu@'te eontlcn+, une disposlt1on noncernant l'epplica.tirn 
de la r€coluti en 1514 (XV) de 1' AssemblCe gen6rale. Les questirns 
juridiques dont 1 'Assembleie generale a saisi la cour se si tuent dcnc 
dans un cadre plu::: large que celul du reglement d tun differend particulier 
et englobent d 1 aut res 614ment:s. Do surcrol't, ces tH8rne:n ts ne vi sent pas 
seulemcnt le pass~ mats n.one:ement auzsi le prGsent et l'avenir. 

Y.J, Ce .... 
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,5, On 12 October 1961, after Spain had agreed to transmit 
information on the territoriE-s in question, f1orocco f'ornrulated in tho 
Fourth CO;amittee of the General A..,aernbly nthe strOI'1(,est reservations" 
regarding any information SJ)Jlin might S'...lbmi t concerning them. "Those 
cities and reg1ons11

, it said, 11 formed an inteGral part of Morocco and 
the statutes at prosent goVerning them were contrary to international 
law and incompatible with the territorial sovereignty and integrity of 
Morocco''. In answering these reservations, Spain drew attention, with 
1-eference to \>Jestm'n Sahara.. to the statement it had made on 
10 October 1961 in the General Assembly~ 

11 
.... the his torte presence of Spanish C'i tizens on the west 

ooast of Africa, not subject tc the sovereignty of any other 
country and devoting themselves largely to fishing, goes back 
a very long way and has been confirmed by international law ••• 
C'tfbe rulers Of' Morocico have reoognized on repeated oooasions 
that their sove~eignty does not extend to the coasts of the 
present Sp.~sh province of the Saharatt. 

36. The legal controversy which thus arose in the General Assembly 
in regard to \>.'estern Sa.ha.ra remained in a latent state from 1966 to 
1974, a period in which Morocco, without abandoning its legal position, 
accepted the application of the principle of self-determination. The 
controversy reappeared when Morocco directly presented to Spain its 
legal ola1m in the above communication of 23 September 1974• ,and continued 
to sUbsist; this communication, however, did not have the effeot of 
detaching the dispute from the decolonization proceedings of the 
United Nations. The submission of the issue to the Court was explicitly 
proposed by Morocco 11 1n order to guide the United Nations towards a 
final solution of the problem of Western Sahara ••• ". 

"57. . ~fter 1 t became a Membe1· in 1960, J'>'lauri tarLa put forward in 
the United Nations the .claim that Western Sahara was a part of its 
national territory. It was however prepared to acquiesce in the will 
of the pop..~.lation and d:f.d not confront Spa::l.n, with a direct legal cllllm 
parallel to that of Morocco. 

,S. As previously noted, Spain considers that the terms of the 
Moroccan Note of 23 September 1974 and those of th~ request are 
substantially identical. This is not however the case. The questions 
1n th& request differ materially from those raised in the Moroccan 
proposal, in that the former introduces the issue of the ties of the 
terri tory with the Mauritanian entity and places the case referred to 
the Court in a different context. In the General Assembly 
debates the claims of Mauritania and Morocco to legal ties appeared, 
in many respects} as conflicting; in. the r;al proceedings before the 
Court they were described as overlappinG 111 certain area~ rather than 
as conflicting. 1rhe interaction between these two claims in respect 
of the same territory introduces, in either sit~ation, a substantial 
difference, going beyond a mere brOadening in the scope of the questions 
posed. In any -event, the terms of the request contain a proviso 
concerning the application of General Assembly resolution 1514 (XV). 
Thus the legal questions of which the Court has been seised are located 
in a broader frame of reference than the settlement of a particular 
dispute and embrace other elements. These elements, moreover, are 
not confined to the past but are also directed to the present and the 
future~ 

'9· The .... 
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;9 •. Ce qui pr~d:de permet de mieux d€terminer 1' objet de la 
demanc1e d'avis consu.ltatif. L'AssernblEie generale n'a pas eu pour 
but de porter devant la Cour. sous la forme d 1 une requete pour a vis 
consultatif, un diffBrend ou une controverse juridique, afin 
d'ex~rcer plus t~dJ sur la b4se de l 1avis rendu par ln Cour, 
ses pouvoirs et ses fonctions en vue de r€gler pacifiquement ce 
differend ou cette controverse. L' objet de la requ@te est tout autre : 11 
s'agit d'obtenir de la Cour un avis consultatif que l'Assembl€e generale 
estime utile pour pouvoir exerCer comme il convient ses fonctions relatives 
a la decolonisation du territoire, 

40.A~ns1 qu'il ressort du paragraphe 3 de la resolution 3292 (XXIX), 
1' Assembl€e gCnerale a demand€ un avis consul tatif a la Cour pour @tre 
en rnesure de se prononcer "sur la politique a suivre pour acc€il~rer le 
processus de d~col :misation du terri toire ... dans les meilleures oondi tions, 
a la lumHn"e de l 1 av.ts consul tatif ..• 11

4 L I objet veri table de la requ@te 
est soulign€ auss1 dans le preambule de cette resolution oU il est dit 
qu' 11il est hautement souha1. table que 1 1 Assembl€e g9ntfrale obtienne, pour 
poursui vre l' examen de cette question lors de sa trentH~me session, un 
avis consul tatif sur certains aspects juridiques importa.nts du problemeu. 

41. Ce que la Cour a d6clar€ en un contexte analogue, dans son 
avis consultatif .sur les RE§s(n'ves a la Convention pour la prevention et 
la rEpression du crime de genocide, s applique aussi ala prJsente 
affaire : 11 L 1 objet de i..a pr€sente Uemande d' avis est d 1 ~clairer les 
Nations Unies dans leur action propre" (C. I.J. Recueil 1951, p, 19). 
Le fait que le Mero a propose a 1 1Espn.gne, qui n' a pas accepte, de 
soumettre au jugernent df; la Cour un diffeirend soulevant des problemes 
l16s a ceux que pose la requ&te ne snurai t ni affecter ni diminuer 
l t inter@t l6g1 tin:e que poss€de 1 'Assembl8e g8n6rale a obtenir un avis 
consultatif de la Cour quant a son action future. Il est difficile 
de voir pourquoi 1 'Espo.s,n.e devr::li t, parce qu 1 une note formulant la 
propos! tlon a ete envoy€e~ consen-ti ;- a ce que les questions soient 
soumises a la Cour, alorc que son consentement ne serait pas nBcessaire 
si la note n'avait pas ete expEdiee. 

42. En outre, 1' orig!ne et la portee du diffEirend. tels qu 1 ils 
sont d6cr1 ts plus !"'...aut~ presentent de l'irnpot·tance quand 11 s 'agi t 
d 1 apprecier, du point de vue de 1 1 exercice par la Cour de son pouvoir 
discr6tionnaire, les consequences en ltesp€ce du aeraut de consentement 
de 1 1Espagne. Le probleme qUi se pose entre le Maroc et l'Espagne au 
sujet du Sahara occidental ne coneerne pas le statut juridique du 
territoire a l 1heure actuelle rnais lcs droits du Maroc sur ce territoire 
au moment de la colonisation. Le rBglcment de- ee probl@.me sera sans 
effet sur les drol ts que 1 1Espagne possede actuellement en tant que 
Puissance adminiStrante mais 11 aidera l 1Assembl4e generale a se prononcer 
sur la poli tique a suivre pout' acc61€rer le processus de dB colonisation 
du turritoirt.< 11 en r€sv.ltt: que lc. p<Jsiti:m jl..!ridiquc de 1 1 Et~t 
qui a refuse son consentement a la present€ instance "ne saurai t a aucW'l 
degr€ @tre compromise par les r€ponses que la Cour pourralt faire aux 
questions qui lui sont posC.es" (Interpretation des trait6s de aix conC'lUs 
avec la Bulgarie~ la Hong.rie et lF;t Roumanie remif~t-e hase t 

C.I.J. Recueil 1q50, p. 72), 

43. L'Espagne .... 
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39. The ~bove c-onsiderations arc pertinent for· a determina-tion .of 
the object of the present request. The object of- the General Assembly 
has not 1een to. bring before the Court ... by waY ·of r reqUest for· advisCey 
opinion., a dispute or lega.l controvc.rsy, in order that it may ·later, On 
the basis of the court 1 s op,inion,_ eXercise its powers·· and functions ror 
the peaceful settleinant ·a:r, that dispute pr c~ntroVersy. The· object of 
the reques~ is an entirely different one; to obtain frOm the Court an 
opinion _wl)tch the General Assembly deems or:·a~slstance to it rOr the 
proper exercise of its functions concerning the decoloniz~tion of the 
territory, 

4o~. The General AsseitliJ~Y, ·aa appears from par"ae;raph 3 of. 
resolution 3292 (XlCDI:), has asl:ed the Court for an opinion so as to be 
1n a po~ition to decide 1~on the policy 'to be- followed in order to 
acc_el"er8.te the decalonization process in the t€rr1 tory ~- •• in the best 
po~s~blc co,ndi tions, in the_light of the advisory opinion ._ .• tt ~ The 
true object of the request is also stressed "in the preanl.bl~ of 
resolution 3292 (XXIX), where it is stated "that it is highly desirable 
that the General Assembly, iri order' to continue the discussion of this 
question at its thirtieth session~ should receive an advisory opinion 
on some important l'¥8al asPects or the problemn-. 

41. WQat th~ Court said in a similar context, tn its Advisory 
Opinion on Reserva.tion.s to the Convention on the Prevention and 
Punishment of the Crime of' Genocide, applies RiSo to the present aaset 
11 'Ihe .object o_f thls request for an Opinion i.s to 'guide the· United 
NaticiriS in respect of its own ac-t1on, 11 (I~C.J. Reports 1951; p. 19.) 
The legitimate interest of the General Assembly in -9btaliling an opinion 
from the Court in i'(;spect of 1 ts own futur•o ac-tion ··cannot be affE-cted 
or prejudiced b:{ thl: fact that !,1orocco made a propOsal_. not accepted 
by Spain ... to submit for adjudication by the ·court a dfspute raising 
issueS related to those containr>d in the requ~St~ It i:!? difficult tO 
see on what basis the sending ot the Note would rr~a.,>:e Spain 1 s consent 
necessary for the reference of the qu~sti6nS t.o the Court_,. if that 
consent would n~t otherw1~e be needed. 

42. Furthermore, the origin and scope of the dispute, as above 
described. Are important in appreciating .. from. the_point of view af the 
exercise of. the Court's discretion, the real aignificanae in .this.case 
of the lack of Sp"ata1 s cOnsent~ The issue between· i'llorOa:co and Spain 
regarding \'lestE-rn Sah.=.ra is not one as to the legal sta:tut of the 
.tel"'r'itory today_. but one t1s to the rights of.Morocco over it at the 
time of coloniZ<.i.tioil. The settlement of this issue will not affect 
the rights of Spain today ns the administering Power~ but will assist 
the General Aesernbl~r in ·d€ciding on the pol icy to 'be followed in order 
to accel~;>:t-ate the decolonizat~~on process. in the t

1
ert-1tory. It follows 

that the legal position of the State whidh ha:s refused its consent to 
th€i present proceedings is not 11 in any way oomprOmised. _hi the answers 
that the Court may give to the questions put to it" (L-it rotation of 
Peace Treaties wfth Bul ar.ia~ Hu' ary and Romania First Phase J 

I.C,J, Reports 19 O, p, 2 , 

* 

43. A .... 
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43. L1Espagne a presente d 'une deux.ieme maniere 1 1 obJection t1ree 
du dolfaut de consenternent; elle pnltend qu 111 s 1ag1t d 1un differend 
territorial et que le consentement d 1un Etet au reglement Judioiaire 
d 1un differend concernant l'attribution de 1a souverainete territoriale 
est touJours rEeeseaire. Ies .questions posCes dans la req_u@te ne se 
re.ttechent pourtant pas a. un conflit territorial, au sens propre, entre 
les Etets interesse a. Elles no mettent pas en cause devant 1a Cour la 
situation actuelle de 1 'Espagne en tant que Puissance adminiatrante du 
territoire; 1a resolution ~\<! '(XXIX) elle-mllme reconna.tt le stetut 
Juridique actuel de 1 1Espagne comme Puissance adminiatrsnte. la 
validite des titre a auxquels 1 1Espagne doit d 'Hre devenue Puissance 
administrante du terri to ire n' est· pa.s non plus en cause devant la Cour 
et oela a eta reconnu pendent 1a procedure orale. la Cour estime que la 
requ€te pour avis consultatif n 1appel1e pas de sa part un prononce sur 
des droits territoriaux exiatants ni sur la souversineM sur un territoire. 
L1ordonna.nce de la Cour en date du 22 ..,1 1975 n 1impl1que pas non plus 
que la preserrt.e affaire concerne une revendication de nature territoriale. 

* 
44. Dans son exs>osol ecrit, 1 'Espagne a exprime d 'une troisieme 

rrantere son opposition a ce que la Cour se prononce sur lea questions 
pos6es dans la requ€te; elle a aoutenu qu 'en. 1 1espAoe la Cour n 1est 
pas en mesure de satiafaire aux exigences d 1une bonne adminietre.tion 
de la Justice pour ce qui eot de 1a determination des faits. Selon 
elle 1 1attr1but1on de la souverainet~ territoriale met normalement en 
cause des actes mnt9riels relatifs a I'exercice de cette souveraineteJ 
et 1 1examen de ces actee et des tit res corresponde.nts suppose 
neoessairement une verification approfondie des faits. En matiere 
consultative, 1~ n 'y a pas a proprement parler de parties tenues de 
SOUtnettre les elements probe.toires J16cessaires et 1 I on 00 peUt guere 
appliquer las regles ordinairea rele.~ives a la charge de la preuve,. 
Dana ces conditio~~t· l 1Espagne soutient que, faute de po~voir se fonder 
sur des faits non controveraee, 1a Cour devrait s 1abstenir de repondre 
puisqu 'elle ne disposera1t pas de toutes les donOOes dont elle aw•ait 
besoin et qu 'unci procedure contradictoire lui fournire.it. 

45. Des considerations du ..,me ordre ont joue un r8le dans l 'affaire 
du statut de, la Care lie orientale. En 1 'espece, la non-participation ala 
proo6dure d1un Etut int&reflse a acoeasoiro~oot 1ncitC la Cour permanente 
de JUstice internationa.le a refuser de repondre. J.a Cour peraanente a note 
qu 1il est difficile d 1etablir les faits concernant le point essential 
d 1une controverse quand 1 !une des }:Jirties refuse de prendre part a l 'instance. 

46. Bien qu 'en 1 'affaire du Statut de la Qarelie orientale 
l 11nsutfisance des preuves ait etd due au refue d 'un Etat de prendre 
pB.rt a la. proc€dUf'e:_. C I est 1 1absence COncrete des 11 renseignementS 
materiels necessaires pour lui permettre de porter un jugement sur la 
question de fait 11 qui a ete consid6:t.ee par 1a Cour pernanente comme 
l 1emp6cha.nt, pour des raisons d fopportunite judiciaire, de donner 
un avis (C.P.J .I. aerie B n' 5, p. 28), Il s 1agit dono de savoir si 
la Cour dispose de renseignements et ct 1erements de preuve suffisants 
pour etre a m@me de porter un jugement sur· toute .question de fait 
contest~e et qu 1il lui faudrait 9tablir pour se prononcer d 1une maniere 
conforme a son caract~re Judiciaire. 

47. la .... 
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43 _, -A second way 1n wl".ich 3puin has put the objection of lack of 
1 ts c.qn.s< ~t ts to maint.,dn that. t .e dispute .is a t e ri torial one and that 
the consen~ or· a-Btat~ to adjudic~t10n of a dispute ooncerning the 
attrib\.ltion .0f. territorial ·sove-:roj_c-nty is always necessary._ The 
questions. in ·the request do· not however relate to a_ territQrial. disPJte, 
in the pnoper sense of the term~ between the interest~ 0tates. They 
do not put Spain 113 present position a,s the administe~i}lg -Power of the 
territory in issue before tt.~ Court: resolution 3292 (XXIX) itself 
recognir.es the current legal status of Spain as administe.ring Power. 
Nor is .in. is rue before the Court the validity of the ti tlqs which led 
to Spain's becoming the- administering rower of the territory, and ·this 
was recogni2~ · ln the oral ·proceedings. Tt-...e _Court rindB that th_e 
request for ~ opinion does not ·call for adjudica:tiqt;l. :upon exi~ting . 
terri tprial· rights or sovereignty over terri tory. Nor does the ~ourt 's 
Orde:r of 22 May 1975 convey any impLication that the present C8$e relates 
to a claim of a territorial nature. 

* 

44. A third way 11:). wh::lc~ Spain, in its written statement, has 
p:re3!ented its oppositi:m. to the Court 1s pronouncing upon the questions 
posed ·.1n .-the request. 1.!::> to mru.ntain that in this case the Court cannot 
fulfil the requiremanta of good arlminiatrat!on of justice as regards 
the determination of thC! facts. Tb.e attribution of territorial 
soveretgnty, :lt_,argues., "l..L."H.tall:;- centres on material acts involving the 
exercise of that .sovcre:tgnty.., .-.a.:"ld tll.E: consideration of such acts and 
Of the respective titles inevi_tablx involvos an. cJr;h6UStivn deterr.tiDiltion 
of factz. In advisory proceedinss l.hen;) are properly speaking no 
parties ~bliged to furnish the nP~~s~ary evidence., ~d th~ ordinary rules 
concerning the burden of proof can hardly be applJ.eJ.. 'Th.at being so., 
according tQ .. Spain.~ tlie Cour.-t;. sh,)uld refrain from replying in the absence 
of facts which <J,re und.iapu,.Wd., since 1 t would not be in possession of 
sufficient information such as waulcl Ue av-:'l.ilrtble in adversary proceeding_s. 

45. cons:t.dera.tion::;. Df thi.s kind played a role in the case concerni.ng 
the Status of Ea..~Carelj;;a... In that inst~ce., the non-pa.t•t1cipat1on. 
of a Stato conceX'ncd in "t.!le c: .. 3e wus 2.. seoml.dary reasOn for the ref'u.s<:l-1 
to answ~~. The Permnn~nt ·youJ:'t ot' .Il.tte:r'national Justice noted the 
diff;lculty .of makJng ~,n enquiry into facts concerning the main point. of a 
controversy when. ono of· .th" Parties t;hereto refused to tako part in 
the prooeedina~. 

46. Al thou>;h in tMt case the refusal of one ~tate to take part in 
the proceedings was the cmzse of the i~~dequacy of the evidence, it was 
the actual lack of 11 mater1aJ..s sufficient to enablE:' it to arrive at any 
judicial conclusion upon the questlon of fact'' (P.C.I.J~, Series B, No4 5., 
p. 28) which was considered by the fer.manent Court., for reasons of 
,judicial proprj.ety, to prevent it frotn r;ivins; an opinion. Consequently, 
the issue i~ whether the :;ourt has before it suffiC'iont information and 
evidence to enable 1 t; to arr:lve u.t a judicial conclusion upon any 
disputed questions of fact the determinat:f.on of which is necessary for 
it to give an opin:f.on jn cond1tiotl:3 c!Ompat1.ble with its judicie.l 
character. 

47. "rhe •••• 
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47. La situation devant laquelle la Cour se trouve dans la 
pr&.eute espE;ce est totalement c~.i.ff6rente de celle devant laquelle 
se trouvait la Cour permanente dans .L 

1 affaire du 3tatut de la Carelle 
oriental.e. VEspa(~ne.t le Maroc et lo. I1a.u.ritanie ont fourhi une trbs 
abondante documentatiOn a 1 f appUi deS faitS quI ils jugent pertinentS 
pour 1' examen des questions posees do.ns la requtJte auquel doit se 
livrer la Cou.r et chacun de ces EtatsJ de m&te que 1 1 Alget-ie et le 
zarre, a pr9sente ses vues sur ces faits et sur les observations que 
les autres Etats ont formulees, Le Socretaire general a egalement 
fourn1 un dossier de documerrts se rappoi'ta.n·t au.x debats sur la question 
du Sahara occidental qui se sont deroules devant les organes competents 
des Nations Unie.s. La Cour consid~re en const3quence qu 1 elle dispose 
de renseignements et d' elements de preuve suff1sants pO'.II' d'tre a ... 
de se prononcer judiciairement sur les faits qui sont pertinente aux 
fins de son avts consultatif et dont elle a besoin pour repondre aux 
deux questions posees dans la requ(h;e. 

* * 
48. La Cour a ete priee de declarer qu 1 elle ne saurait examiner 

la pr&iente requ€-te i:ll.<. fond~ attendu qu tune reponse aux questions qui 
lui sont posees serai t depourvue d' objet. L'Eapagne estime que les 
Nationa Unies ant deja defini le processus de decoloniaation 
applicable au Sahara occidental, conformement a la resolution 1514 (XV) 
de 1 1 1\ssemblee generale. et que celle-oi a arrd'te la methode a suivre 
pour 1;,. dEicolonisation, 8. savoir une consultation de la population 
autochtone au moyen d'un referendum organise par la Puissance 
administrante sous les auspices de l'OrEanisution des Nations Unies. 
Lea questions posees 8. la Cour sont done, selon l'EspagneJ sans 
pertinence et les rCponses a ces ques-+;::ons ne peuvent avoir aucun 
effet pratique, 

49. Le Maroc est d 1 avis qu.e l' Assemblee ,:;enerale n 1 a p&S 
definit1vement arr&te les prinoipes et techniques qui devraient etre 
sui vis et qu 1 elle de~ure libre de Choisir entre toute une ganme de 
solutiOns s' 1n.spira.'1t de deux prinoipes fondament aux : celui de 
l 1 eutodetermination, enonce au paroeraphe 2 de la resolution 1514 (XV), 
et oolui de l'<>nit€ nationale et de 1 'tntegrite territor1ale des pays, 
proclam8 au paragraphe 6 de la. m€tne resolution. I.e Maroc souligne que 
la d6colonisation peut t;.rendre la forme de la r6int8gro.t1on d 1 une 
province dans le pays dtoriglne dont l' a. d€tach6 le fait colonial. 
Il s 1 ensuit que 1 d' apres le Maroc, le::; questions poaees sont pertinentesl 
parce que.la reponse de la Cour mettra l'!l.ssernblee generaJ.e rnieux 8. .e 
de choisir le processus le plus proprc a assurer la deaolonisation du 
territoire. 

~. r.a •••• 
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47, The situation in the present case is entirely different from 
that with 1 'Uch the Permanent Co\ll't was confronted in the status of 

case.. Mauritania.- Morocco and Spain have furnished 
evidence of the facts which they considered 

relevant to the Court's exaqtlnation of tho questions posed 1n the 
request, and each of these countries, as well as Algeria and Zaire, 
have presented their views on these faots and on ttle observations of 
the others Q Tba sucre'tary-General has also furnished a dossier of 
documents ouncerning the disdussion of the que~tion of Western Sahara 
in the competent United Nations organs. The Court therefore considers 
that the informetion a~ evidence before it are sufficient to enable it 
to arrive at a judicial conclusion concerning the facts which are 
relevant to its opinion and necessary for replying to the two questions 
posed in the request. 

* * 
48, The Court has been asked to state that it ought not to 

examine the substance of the present request~ sinoa the reply to the 
questions put to it would be devoid of purpose. Spain considers 
that tho United Nations·has already affirmed the nature of the 
deoolonization process applicable to Western Sahara in accordance with 
General Assembly resolution 1514 (XV); that the method of decolonization
B consultation of the indigenous population by means ot. a referendum to 
be conducted by the administering Power under United Nations auspices -
has been settled by the General Assc'"bly. According to Spain, the 
questions put to the Court are therefore irrelevant~ and the answers 
cannot have any practic~l effect. 

49· Moro.cco has expres3ed the vie~; that the General Assembly has 
not finalJv settled the principles- and techniques to be followed, 
being free to choose from a wide range of solutions .n the light of 
two basic principics: that of self-detcrm:!.nation indicated in 
paragraph 2 of resolution 1514 (XV), and the principle of the national 
unity and territorial integrity of countries, enunciated in 
paragraph 6 of the same reSolution. Morocco points out that 
decolanization may come about through the reintegration of a province 
with the mother country f~om which it was detached in the process of 
oolon1%at1on. Thus, in the view of Morocco, the questions are relevant 
because the Court's answer will plaoe the General Assembly in a better 
position to choose the process best suited for the decolonization of 
the terri tory. 

50 • MaW'i tania .... 



- 21 -

50. La Maw•itaiJle affirme q~..e le principe de 11 a:.ltodiiterminatlon 
est 1nd1saoc1ablc de oeht1. du re!Jper..:t de 1: :Jnl t,e YJ<:\tion.;~..Lt; et de 
l t 1ntegr1 tC tert·lt0riale; qtta 11 i\r.::;.emtl.t:e r.;:;enerale '~xarnine cl1ac1ue 
question en fonctlon des s1twJ.t.icun cm.~rl:·t.es:a Q•.lr a plus1eurs 
rept"tses elle " 4te amenee a pcru"'r l:o prtOJ.·it<\ a .l' 1nte<!I'lte 
territoriule, t:n p .. U'ticulif-r li'JrSqua }C terrli,oit>E;· avait o5t6 oree par 
u:ne Puissance coloni~::a.trioe au d.:·trimer~t.. de l ~Etat 01..1. du pEtJ'B auquel 
il appurtena1t, Soulit;r.>nt que 1~" r.;sol•ltium 1541 (XV) ct 2625 (XXV) 
de l' A.Bsem.L16e rttSnCr;clle onvisa..':tent plu~;ieurs m~$thodes et variantes de 
aeoolonisation, ln M.:ll.<ritanle cons11-::re que, dans ce~ oonclitloos .. les 
questions posees ala Cour sont pertinentes et qu 1 il convient d'y 
repondre. . 

51. L' Algru-le Mclare que le princiJl"l f'ondMi<>ntal regissant la 
decolonisation, coooaore par los articles 1 et 55 de l& Ch~~r~e aln.si 
que par la r~"olution 1514 (XV) de 1 1 ASsembl•;o geuera.le, est colui du 
droit des puuplOB .9. dtsp_aser d 1eux-mtmC:s; Ql.lC, par BII::S rP..solutJ.ons 
sucoessives recoo:mandru1t que la porn.,lation so1t consultee sur son 
avenir, l' Assombll§e ceMrale a r-ecoru111 le droit dt1 la. population du 
SaJ:1ora occidental a trxercer l r autod6tcrm1nation dans des conditione de 
libert<!l et d'authent1c1te; que l'applioation de l 1 autoMtermina.tion 
dans le cadr~ de cctte con·~ultatitlh n et6 aoceptee par la Puissanoe 
adminiatran.-te et appuyee par des inst.ihttions rtft~ionr.Uea et des 
conferences internatlonalea, Qinsi q1le par las pttys de la. r8g1on. 
DaM oes oondttions, l 1A.lgel'ie eat d'avi~ que la Cour devralt repondre 
a la requ6'te et celr. GaM perdre do VUt que, dru..s la resolution 3292 (lQ(JX), 
l' Assernbl&e g6n€rale a ellc-m€rne coru·irm6 sa '!OlcmtC d 1 appliquer la 
resolution 1514 (XV}, c 1 est-8.-•iire de recour1r U un syst.jzne de 
d&o.olonisatinn L.mde sur 1! ru.~tudeterminat.Lon dos popul.:~timlB dw Sahw."'a. 
occidental. 

52. Des ort;uments d6tuJ..ll6s et diver~.:ents ont {~te:: t)reseotes a la 
Cour sur le probl.Jme- de savoir corntn{mt et soos !')Uelle forme lea 
prinoipes de ln dC.rolonisatt~'n fi. 1 ~pl.1quunt en ltcsp~:oe~ oompte tenu 
dca diverses 1·00olutit»1:"~ de 1 1 Assemt.lle!.t g.o!n.er:J.o sur_ la dCoolonisation 
er~ gCOOraJ. et 3Ur celle du terri toire du ;-Jahara ,ccidentb.l &n 
p.:.J"tioulier. · Ce probl~me nt eGt p<iS directetJ1ffnt 1 1 objet des questions 
portees dev Rnt l<~ Cour .rru;d.s on en tt\J. t L.1 -bu.::.;e d 1 Une -objection tendant 
U ce que l;;1 Conr ne reyC'Inde p.:::a a la re~p.-~.ece. De tout~ mani~_-re les 
principes a.pplicablcs d~ la d~colunlsr~tinn -~ppcU.ent- un ex.amen de la 
part de L1 Cour C<'ll' ils conotl tuent 1 1 un don ClClllonta eGsentiels du 
cadre oU s 11nscri.vofJrtt len questions postfcs duns lc1 requma. On ne 
se.urait considet·P-r que le 1'ait que ces qu~~tion.s renvoient I. une p6r1ode 
de l 1hj,eto1ra lie ou ~e la Cour dans 1 1 exeroioe de ses fonctions 
judicialres. Cela ne serait pas compatible 
ave<! le oa.r•e.ct~re Jud.iciaire de J.a Cour ·-car, dane 1 1 

eXFJl"Cice de ses 
fonctions. elle ~;-t;t ndcessairement appel6G k tenir comptt: des regles 
exista.ntes de droit tnt..ena:tional qui sc• rapportcnt di:rect<.."m~nt aux tennes 
de la requ~te et sont indispensables pour bien interpreter et bien 
comprendr~ soil avis consultatlf (voir C.I.J, Recue11 1975, p. 157) • 

53. L'tdee, ••• 
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50. Mau~ti tania ~ilit::dns that the principle or self-determination 
cannot bo"- dissociated from that r.., ruspC;!ct foi' nati --,nal un~ ty and 
territ'O~al integr:i ty; that t,be r;en""ral AssG-ml)ly · e.~~.amintts ~ach 
question in tho context of tht si tuat.ious to b+.:: rftgulated"; in 
several instanc~~: .• it has been induct:d to give prim•ity to territorial 
integrity, particularly in Situat1oiJ.3 where l".be ten~itOry had been 
created by a colorrl.ziny Power t.o tht> detriment of a State or country 
to which the te;rr•itory belonged. . Mauritania, paintini out that 
resolutions 1541 (XV) and. 2Ee<; (Y.XV) have laid down various methods 
and POSliib111ties for decol.onizati•Jn,. co~idcra, in view of the 
foregoing, that the questions. put to the ~ourt are relevant and 
should be answorf;!d. 

51. Algeria •tnteo that the self-detennination of peoples is 
the fundamental principle guverning decolonization,. enahr1Jled in 
Artioles l and 55 of the Charter nnd in General Assembly 
resolution 1514 {XV); that, through successive resolutions whioh 
reoommend that the population should be consulted as to its own. 
future, the Gener&l Assembly has :.. ... ecognized the right of the people 
of Western Sahara to exercise f'r>ec and genuine self-determination; 
and that the application of self-Uet.erm!nation in the framework of 
suoh consultation has been accepted by the aWninistering Power arid 
suppo:toted by regional institt~tinns and international c.:onfcrcntJes, 
as well as endorsed by tho countrlos of the iti>ea. In the light of 
those C'?nsider-atiom,~ Algeria .i.s of the view tho.-t the Court. should 
answer the request and, tn doing S1..''1 ::hould nat disregard the fact 
tbat the· Gcmeral Assembly~ in re~olution 3292 (XXIX), has 1 to.3.clf 
confirmed i.ts rdll to a.pJ,ly rePlOllltirm 1)14 (XV), that ::l.s to aay, 
a system of dccoloni:zation ha!Jf.:!d on t.he self,_.dctennim.tion of the 
people of We;3tern Saliara. 

52. &tensi ve argument anti Cl1Ver-gent vi ewE ba\'a been pre.sr.ntod to 
the Court as tc hOw, and in wnat torw, t.lJ(: principles of decolonization 
apply in th:l::; insta:n{;c, l!l tbc light of' the ·various Gcntr~1. Assembly 
resolutions on dccoloni7,;ation in gc.·;, 1cral and on de!.!ulonization Oi' the 
territor•y or"\olt:stern :lahf::tra in p::~rtlr"!'JlrJh rl:i;e mAtter .is not 
directly the suL,jcct ,)f the qu~0tion~ J)1i.t to '..:lv1 ,:;ourt, hut it is 
raised ac a basis for an obJc.tion w tht: Guur·t' ~~ replyi.ng to the 
request, In arzy cvu:t, the anJlicu.blc· prtnciples of' dc~olunization 
call for cxatninotiLm by the ·court, .in that tLe:, c:u'>€' an essential part 
of the framcNol'k of the qu€.:stions con1..£Ji.ncU. in t.hc r·uquest. The 
ref'ereno& in thoae quettlons to a historical period oannot be understood 
to fetter or hamper the Gourt in the dischal'l!e of its Judicial funotions, 
That would not be consistent with the court '• judicial oharacter; 
fr>r 1ti the exel'<Jise of 1 ts runotions 1 t is necessa.ril;r 
·oalled upon to take into "'ccount existing rul&s or international 
law which are directly connected with the terlliB of the request nnd 
indispensable for the proper interp,-,tatt on and undere tanding of i te 
Opinion, (Cf. r.c.J, Reports lg62, p, 157.) 

53. 'Ihc • . • • 
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53. L11dSe selon laquelle ces q·...~.eations sont acad6m1ques et 
depo-.aovues de pertinence juridique se rattache int1mement a leur 
objet, pour la determination duquel la Cour doi t considerer .. 
non seulement le texte complet de 1a resolution 3292 (XXIK) mais a.ussi 
1 t arr10re-plan d tensemble et les circonstances qui ont abouti a son 
adoption. La raison en est que la resolution 3292 (XXIK) est la 
derniere en date d 1une longue aerie de resolutions de l 1Assemblee 
gtmerale sur le Sahara occidental. Tout&s ces resolutions, y oompria 
la resolution 3292 (XXIK), out ete elles-m&les elaborees dans le 
contexte global de la politique de l 1Asaemblee Generale concernant la 
deoolonisation des territoires non autonomes. Par suite, pour 
spprecier le bien ou mal-fonae de l'opinion espagnole sur l'objet des 
questions posees, 11 convient de rappeler bri0vement les prinoipes de 
base qui regissent la pol1t1que d~ decolonisat1on de l'Assemblee 
generale, les grandes lignes des resolutions anterieures de 1 t Assemblee 
sur la question du Sahara oocidental a1ns1 que les travaux preparatoires 
et le contexte de la resolution 3292 (XXIK). 

* 
54. D'sprcs l'article l, paragraphs 2, de la Charta des Nations 

Utdes, l'un des buts des Nations Unies est de ~ noevelopper entre lea 
nations des relations amicales fondees sur le respect du principe de 
1 1 egal1t6 de droits des peuples et de leur droit a disposer d'eux~mtlmes." 
.U.s articles 55 et 56 de la Charta reprennent et developpent cette 
idee. Ces dispositions interessent directement et part1cul113rement 
lea territoires non autonomes que vise le ahapitre XI de la Cbarte .. 
Comma la Cour l' a dit dans son avis consultatif du 21 juin 1971 sur 
les Conae uences uridi ues our les Etats de l'a esenoe continue de 
1' Afri ue du Sud en Ne.mibie Sud-Ouest africain nonobstant la 
resolution l 0 du Conseil de securite : 

''l'evolution ultet'ieure du droit international. a. 1 1 6gard des 
territoires non 3.Utonomes, tel qu 1 11 e.st c:onsacre par la Charte 
des Nations Unies, a f'ait ,....e ltautodetermination un principe 
applicable a taus ces territoires" (C.I.J. Recuoil 1971, p. 31). 

55. r.. principe d 1 autodeterm1nation en tant que droit des peuples 
et son application :m vue de mettre fin rapidement a toutes les 
situations coloniales sont enonces dans la resolution 1514 (lrv) de 
1' AssemblE:e gerufrale 1ntitul4e nneclaration sur 1 1 octroi de 1 t independ.anoe 
aux pays et awe reuplea ooloniaux". Dans cette resolution, 1 1 Assemblee 
geM:rale proclame ''la. nec~ssit~ de mettre rapidernent et inconditionnellement 
fin au colonia.lisme sous toutes ses formes et dans toutes sea 
manifesto.t1ons 11

• A cet effet, la resolution dispose notamment : 

"2. TOUS,,., 
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53. The propqsition that those qucstion.s are academic and 
legally 1~relevant is intimatclT ~onnected with the~r object, tbe 
determination of which requires the Ccurt to consider, not only the whole 
text of resolution 3292 {XXIX), but also the gf.meral background and 
the circumstance~ ·which led tO its adoption. This is so because 
resoltitlo'ri 3292 (XXIX) l.s the latest of a long series of Gene'!'al 
Assembly resolutions dealing with Western Sahara. All these 
resolutions, 1ncludir~ resolution 3292 (XXIX), were drawn up in the 
general context of the policies of the General Assembly regarding 
the decolonization of' non..;,sE:!lf-governing territories. Consequently, 
in order to apprais6 the correctness or otherwise of Spain's view as 
to the ob,)ect of the questions pose-d, it i.s necessary to recall 
briefly the basic principles governing ttc decolonization policy of 
the General Assembly, the general lines of previous Gen~ral Assembly 
resolutions ·on the question Of Western Sahara, And the preparatory 
work and context of resolution 3292 (XXIX). 

* 
54. Th.e Ch&rter o:t: the United Nations, in Article 1, paragraph ·e~ 

indicates~ EllS one of the purposes of the United Nations: "To develop 
fri€ndly relations among-nations based on respect for the principle 
of equal ri_ghtS and self-determina1;.1on of peoples ••• " This purpose 
is further developed in Articles 55 and 56 of the Charter. Those 
provisions have direct and particular relevance for non-self-governing 
terr~tories, which are dealt with in Chapter XI of the Charter. As 
the Court stated in its Advisory Opinion of 21 June 1971 ·on The Legal 
Conse uences for States of the Continued Presence of South Africa in 
Namibia Sou West Africa notwithstandi Security Counc 1 
Resolution 1 70 : 

"•4• the subsequent development of international law in regard 
to no~self-governing t~rritories, as enshrined 1n the'Charter 
of the United Nations, made the principle of self-determination 
applicable to· all of them" (I.e ;J. Reports 1971, p. 31). 

55. The principle of self-determination as a -right. .. of peoples, 
and Its application for the purpose of bringing all colonial situations 
to a speedy end~ were enunciated in the Declaration on the Granting 
of Independence to Colonial Countries and Peoples, General Assembly 
resolution 1514 (XV). In this resolution the General Assembly 
procla-ims_ ttthe. necessity· of bringing to a speedy and uncorxlitional end 
colonialism in all its forms and manifestat1ons 11

• To this end the 
:resolution provides 'inter- alia: 

112. i\11 •••• 
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112. Taus les peuples ont le droit de libre determination,; en 
vertu de ce droit, ils d€ter~inent librement leur statut 
politique et poursuivent librement leur d€veloppement 
economique, social et culturel, 

I I I 0 I + o 0 o 0 o 0 o o o o 0 o 0 o 0 0 o 0 0 o 0 0 o o o o o o 0 0 0 0 o 0 o o 0 o o 0 o 0 0 0 0 0 0 o o o o o 0 0 0 0 0 0 

5. Des mesures irrunediates seront prises .. dans les territoires 
sous tutelle, les territolres non autonomes et taus autres 
territoires.qui n'ont pas encore accede a l 1 ind€pendance, 
pour transferer tous pouvoirs aux peuples de ces territoires, 
sans aucune condition ni reserve, con.formernent a leur volonte 
et a leurs voeux librement exprim€s, sans aucune distinction 
de race, de croyance ou de couleur, afin de leur permettre de 
jouir d 1 une indGpendance et d'une libert€ compl8tes, 

6. Toute tentative visant a detruire partiellement ou totalement 
l 1 unit€ nationale et 1 1 integrit€ territor1ale d'un payS est 
incompatible avec les buts et les prinoipes de la Charte des 
Nations Unies." 

Ces dispositions 3 en particulier celles du paragraphe 2 3 confirment et 
soulienent ainsi que 1 1applioation du droit. a l 1 autodeterrnination 
suppose l'expression libre et authentique de la volonte des peuples 
interesses. 

56. La Cour a eu 1 f occasion d I evoquer cette resolution dans son 
avis consultatif du 21 juin 1971 rnentionne plus haut. A propos de 
l'evolution du droit international relatif aux territoires non 
autonomes 3 la Cour s 1 est ainsi exprim8e : 

11Une autre etape importante de cette evolution a ete la 
declaration sur 1 1octroi de 1 11ndependance aux pays et aux 
peuples coloniaux (resolution 1514 (XV) de l'Assemblee generale 
en date du 14 decembre 1960) applicable a tous les peuples et a 
tOUS leS territOir€5 1 qui fl I Oflt pas encore accede a 1 f independance t • II 

(C.I.J. Recueil 1971, p. 31.) 

La Cour a poursuivi en ces termes : 

11 la Cour doit prendre en consideration les transformations 
survenues dans le demi-sidcle qui a suivi et son interpretation 
ne ~eut manquer de tenir compte de l 1 €volution que le droit a 
ulterieurement connue gr§:ce a la Charte des Nations Unies et 
a la coutume" (ibid.). 

Et •••• 
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~2. All peoples have the right to self-determination; by 
virtue of that right they freely determine their political 
status and freely pursue their economic, social and 
cultural development, 

5. Immediate steps shall be taken, in Trust and Non-Self
Governing Territories or all other territories which have 
not yet attained independence, to transfer all powers to 
the peoples of those territories, without any conditions or 
reservations, in accordance with their freely expressed 
will and desire, without any distinction as to race-'. creed 
or colour~ in order to enable them to enjoy complete 
independence and freedom. 

6. Any attempt aimed at the partial or total disruption of 
the national unity and the territorial integrity of a 
country is incompatible with the purposes and principles 
of the Charter of the United Nat1ons. 11 

The above provisions~ in particular paragraph 2, thus confirm and 
emphasize that the application of the right of self-determination 
requires a free and genuine expression of the will of the peoples 
concerned. 

56. The Court had occasion to refer to this resolution in 
the above-mentioned Advisory Opinion of 21 June 1971. Speaking of 
the development of international law in regard to non-self-governing 
territories, the Court there stated: 

"A further important stage in this development was the 
Declaration on the Granting of Independence to Colonial 
Countries and Peoples (General Assembly resolution 1514 (XV) 
of 14 December 19GO)$ which embraces all peoples and territories 
which 1have not yet attained independence'." 
(I. C.J. _ _!leports 1971. p. 31.) 

It went on to state: 

n the Court must take into consideration the changes 
which have occUrred in the supervening half-century, and 
its interpretation cannot remain unaffected by the subsequent 
development of law~ thro~ the Charter of the United Nations 
and by way of customary law" _( ibid:l· 

The •.•• 



- 24 -

Et la Cour concluai t ainsi 

11Da.n.s le domaine auqu&l se ratt ache la presente proc€dur.-• .. 
les cinquante derr.d.0res armees ant marque, comme il est dit ph,s 
haut, une evolution importante. Du fait de cette evolution il 
n'y a gu~re de doute que la 'mission sacree de civilisation' 
avait pour objectif ultime l'autodBtermination et 1 1ind€pendance 
des peuples en cause. Dans ce domaine comme dans les autres, le 
corpus juris eentium s 1 est beau coup enrichi et, pour pouvoir 
s' acquitter fidC:la~;:~.ent de ses fonctions, la Cour ne peut 
1 1 ignorer.'' (Ibid.) 

57,. La resolution 1514 (1."1) de 1 1 Assemblee g8n8rale a BtB la base 
du processus de decolonisation qui s 1 est traduit., depuis 1960, par la 
creation de nombreux Etats, aujourd'hui Membres des Hations Unies. 
Elle est completee sous certains aspects par la resolution 1541 (XV) de 
l 'Assembl8e generale., qui a ete invoquee au COlli'S de la procedure. Selon 
cette' resolution, 11 y a plus d 1 une l;ilani€re pour un t.erritoire n<.."'D 
autonome d'atteindre la pleine autonomie; 11 peut 

..§2. devenir un Etat ind4pendant et. souverain; 

£l s 1 associer librement 3. un Etat ind€pendant.; 

£1 s 1 intEigrer a un Etat ind€pendant. 

De plus certaines dispositions de la resolution 1541 (XV) donner.t 
effet a 1 1 element essentiel du droit a 1 1 autod4termination tel que 
l 1 Eitabli t la resolt:.tion 1514 (XV).. C 1 est ainsi qu 1 en vertu du 
principe VII de la resolution 1541 (XV) : "La libre association doit 
result-..;;r d 1un choix libre et volontaire des popuJation.s du territoire 
en question, exprim8 sel.on des mEitbodes dEimocratiques ct largement 
diffusEies ~ 11 

Suivant le principe JX : 

11 L' integration devra s 1 &tre fai te dans les conditions 
suivantes : 

............................................................... 
£2_ Lrint€gration doit r4sulter du d4sir librement exprim€ 

des populations du territoire, pleinement conscientes du 
changernent de leur statut, la consultation se faisant selon 
des m€thode·s democratiques et larG:ement diftusees, impartialement 
appliquees et fondees sur le suffrage univcrsel des adultes, 
L1 Or~anisation des Nations Unies pot.:rra, quand elle le jugera 
necessaire, contr6ler 1 1 application de ces m€thodeS. 11 

58. r.a.' ... 
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Tha Court then concluded: 

~In the domain to which the present proceedings relate, 
the last fifty years, as indicated above, ·have brought 
important developments. These developmentS leave little 
doubt that the ultimaie objective of the sacred trust was the 
self-determination and indepeo.dence of the peoples concerned. 
In this domain, as elsewhere, the corpus !uris gentium has been 
considerably enrichad, ·and this the Court, if it is faithfully 
to discharge its functions, may not ignore." (~, pp, 31 f.) 

'S7. General Assembly resolution 1514 (XV) provided .the basis 
for the process of decolonization which has resulted since 1960 in 
the creation of many States which are today Members of the United 
Nations. It is complemented in certain of its aspects by General 
Assembly resolution 1541 (XV), which has been invoked in the present 
proceedings. The la~ter resolution contemplates for non-self
governing territories more than cne po9sib111ty, namelyt 

~ emergence as a sovereign independent State; 

.0:!.2_ tree association with an· independent State; or 

~ integration with an independent State. 

At the same tirne1 certain of its provisions give effect to the 
essential featu~e of the right of self-determination ae established 
in resolution 1514 (XV). Thus principle VII of resolution 1541 (XV) 
declares that: ·"Free association should -be the result of a free and 
voluntary choice by the peoples of the territory concerned expressed 
through fufoi'med and democratic processes ,11 

Again, principle !X of resolution 1541 (XV) declares that 

"Integration should have come about in the following 
circumstances~ 

1!1 The integration should ~ the result of the freely 
expressed wishes of the territory's peoples acting with full 
knowledge of the change in their status, their wishes having 
been expressed through informed and democratic processes! 
impsrtially conducted and based on universal adult suffrage. 
The united Nations could, when it deems it necessary, supervise 
these processes. 11 

58. General ••.. 
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58. La resolution 2625 (XXV) de l'Assemblee generale intitulee 
11D€claration relative aux principes du droit international touchant 
les relations amicales et la cooperation entre les Etats conformement 
8. la Charte des Nations Unies 11

, qui a 4t€ 4voqu€e €galement dans la 
procedure, pr€voit d'autres possibilit4s que 1 1 1nd4pendance, 
l'association au !'integration, tout en reaffirrnant la necessite 
fondamentale de tenir compte des voeux de la population en cause 

11 I.a creation d 'un Etat souverain et ind€pendant, la l{bre 
association ou l'int€gratian avec un Etat ind€pendant ou 
1 'acquisition de tout autre statut politique librement d€cide 
par un peuple constituent pour ce peuple des moyens d exercer 
son droit a disposer de lui-m$me., (Les italiques sont de 
laCour.) 

La r€solutian 2625 (XXV) dispose en outre : 

11 Tout Etat a le devoir de favoriser, conjointement avec 
d 1autres Etats ou separe~ent, la realisation du principe de 
l 1 egalit€ de droits des peuples et de leur droit a disposer 
d'eux-m@mes, conformement aux dispositions de la Charte, et 
d 1aider l 1 0rganisation des Nations Unies a s 1acquitter des 
responsabili t€s que lui a eonf€r€es la .Charte en ce qui 
concerne 1 1 application de ce principe, afin de : 

£l mettre rapidement fin au colanialisme en tenant dQment compte 
de la volonte librement expritnee des peuples interesses. 11 

59. La validit8 du principe d 1 autod€termination, defini comme 
rJpondant ala necessit€ de respecter la volonte librement exprim€e 
des peuples, n 1est pas diminuee par le fait que dans certains cas 
l 1Assembl€e g€n€rale n 1 a pas cru devoir exiger la consultation des 
habitants de tel ou tel territoire. Ces exceptions s 1expliquent soit 
par la consid€ration qu 1 une certaine population ne constituait pas un 
11 peuple 11 pouvant pr8tendre a disposer de lui-rn€'me, sci t par la 
conviction qu 1une consultation eUt ete sans necessit€ aucune 1 en 
raison de circonstances spciciales. 

60. Apr€s avoir enanc€ les principes fandamentaux regissant la 
politique de d€colcnisatian de 1 1Assembl€e g€n€rale, la Cour va 
examiner maintenant les resolutions qui concernent plus sp€cialement 
la d€colanisation du Sahara occidental. Elle dolt les analyser pour 
apprfcier le bien-fonde de !'opinion selon laquelle les questions 
posees dans la resolution 3292 (XXIX) manquent d'abjet, Il est utile 
de comparer en particulier les diverses fagcns dont les resolutions 
de l 1Assembl€e generale adopt€es de 1966 a 1969 ont trait€ des 
qu~stions drifni et du Sahara occidental. 

61. En .... 
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58. r1neral Ass\:mbly resolut:· Jt1 2625 (~XV), 11 Df laration on 
Princl.p tes of Intcrn~:~t1·:..:1~l L;:;.w ·"':'!".c•c.":'!11n'--; Fr'iendly Relations and 
Co-operation amonf5 s~Jates in i:cccordance wi.t-h the Cb.arter of the 
United Nations", -- tc whic~i· rl::lference was also made irr the proceedings -
mentions other possib:U1tief::i bee;i<les independenceJ association or 
integration. But in doia~ so it re1te.r~.tes t,he basic need to take 
account of tt·,e i-J:I.~hes cf t1e people concerned: 

11 tJ1he establif·'lt:nent ot' ~l sovereign and independent State, 
the free e.ssociatlon o1' integration '"lith an independent State 
or the emergence into aoy othl''t' poli t.ical status f£ily 
determined by a ,122ople consti.tute modes of implemen . ng the 
right of .self-deterrninat.ion by that people~'1 (Emphasis 
added.) 

Resolution 2625 (XX'.') further provides that: 

11 Every State has the d11ty to promote, thrcugh joint and 
separate act!.on, realiu.t:ton of the principle of equal rights 
and self-{~etermin'ltion of r~oples in ac:co:'dance with the 
provision<o of' tbe Charter.. rqrl to t"er~der Rssistance to the 
United N.il'Lioli.S ::.n carrying out the respon::;ibilities entrusted 
to it by the Charter 1'ega1'dini! the tmplementation of the 
principle .. in oruer.: 

{b) To bl~:Jltg a :::p~cd;v f~r,d ~.o (•olon::.alism~- hav:lnc: due regard 
tv the freely expJ..'en~c:<.1 :..rill cf the peGple::.; concern~. 11 

59, 'lne valid.;l ty pf the :rrin('.lpi e nf ':'1elf -deter-~nination, 
defined as the nc-Pd ~o pay -~-,·-~g:;:.r·d to the freely expressed will 
of peoples, i r. not afft-~:~tr.:d. b~' tl"•~ f:1c'L thai. in certain cases the 
Gene-rn.l 1\ssernlJly has ('lir-,J..iBnl3ed ·~1Jth th~ req•Jirement of consulting 
the inl.:-~~bib:mts of o. g;i ·.:er, t.e-c:d t.c-:.:·y. Those instances were based 
either on the con~;ideration th:":t a certain population did not 
constitute a 11 pcopl\~11 ';)r,t!.tled tv :8ll'-det(~rm1nation or on the 
c:onviet!on th.J.t a consul t.:'\tion was t:;tnll:v urmecessaf.y, in \•iew of 
:;:;peciF!.l t~i rcu:nstanr~ef:. 

60 .. Having set aut the basic pr·inciple.s governing the 
decolonization policy of the General Assembly_, the Court now turns 
to those resolutions which bec'.r spcGifically on the decclonization 
of Weste~· Sah-"tra~ 'l'he:I r ann.lysis is n(-wessa~.·y in order to determine 
the valid:t ty of the viovt th!l,t <:.he l~uestions pvsed tn 
resolution 3292 (Y.XIX) lacl< -object. In parttcular it is pertinent 
to compare- the dlfferem: ¥:e.,:rs in t-1hich t.~e General Assembly resolutions 
adopted from 1966 to l%9 dealt w1 th the quest tons of Ifni and 
Westem .Sz.hat•a. 

61. In •••• 
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61 .. En 1966, au Comi te special charge d' E!tudier la situation en 
ce qui concerne l'application de la d€claration sur l 1 octro1 de 
l'ind€pendance aux pays et aux peuples coloniaux, 1 1Espagne a pris 
position en faveur de la d€colanisation du Sahara occidental au moyen 
de l'exercice, par la population duterritoireJ' de son droit a 
l'autod8termination. Cette suggestion a reQU a 1 1€poque l'appui de 
la Mauritanie et 1 1assentiment du ~aroc. Dans le cas d 1Ifni"' l'Espagne 
a suggere une prise de contact avec le Maroc a titre de mesure 
pr€liminaire. Le Maroc a d€clare que la dE!colonisation d'Ifni devait 
correspondre aux. stipulations du paragraphe 6 de la resolution 1514 (XV). 

~2. Sur proposition du Comit€ sp€cial, 1 1Assembl€e g€n€rale a 
adopt€ la resolution 2229 (XXI), qui traitait differemment d 1Ifni et 
du Sahara occidental. rans le cas d 1 Ifni, l 1Assembl€e g€nerale 

113. Demande 8.. la Puissance administrante de prendre 
imm€diatement les mesures n6cessaires pour acc€1€rer la 
d€colonisation d'Ifni et d 1 arr@ter avec le Gouvernement marocain, 
compte tenu des aspirations de la population autochtone, des 
modalites de transfert des pouvoirs, conformement aux dispositions 
de la resolution 1514 (XV) de 1 1 Assembl€e g€n€rale. 11 

Au sujet du Sahara occidental, elle : 

11 4. Invite la Puissance administrante a ar&ter le plus t8t 
possible,~onformi.-...:.8 avec les aspirati<ms de la population 
autochtone du Sahara espagnol et en consultation avec les 
Gouvernements marocain et mauritanien et toute autre partie 
interessee, les modalit6s de l 1 organisatian d'un r8f8rendurn qui 
sera tenu sous les auspices de !'Organisation des Nations Unies 
afin de permettre a la population autochtone du territoire 
d 1 exercer librement son droit a 1 1 autodetermination ••. " 

Etaient en outre enonc8es au sujet de ce terri toire di verses condi tioos 
visant a assurer la libre expression de la volonte populaire et 
pr4voyant notamment l'octroi de facilites par la Puissance administrants 
8. une 11 mission des Nations Unies pour qu 1 elle puisse participer 
activement a 1 1 organisation et au d8roulement du rererendurn11

• 

h). La resolution 2229 (XXI) a servi de modele a une serie de 
resolutions dont les dispositions sur le Sahara occidental etaient 
presque identiques en substan~e. Elles ne s'en ecartaient que par 
quelques variations mineures. En 1967 le dispositif de la 
resolution 2354 (XXII) a ete scj.ndE! en deux parties, l'une relative 
8. Ifni et 1 1autre au Sahara occidental; il en a 4t€ de m€'me en 1968 
de la resolution 2428 (XXIII) qui comportait un pr8ambule natant 11 la 
diff6rence de nature des statuts juridiques de ces deux territoires~ 
ainsi que les processus de decolonisation pr€vus par la 
resolution 2354 (xx:II) de 1 1 Assemblee g8n€rale pour ces terri tuires11

• 

A partir de 1969 Ifni, d€colonise par suite de Son transfert au Maroc 1 

nrest plus mentiann8 ~ans les resolutions de 1 1Assemblee generale. 

64. Au •••• 
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61. In 1966, in the Special Committee on the Situation with regard 
to the Implementation of the Declaration on the Granting of Independence 
to Colonial Countries and Peoples, Spain expressed itself in favour of 
the decolonization of Western Sahara through the exercise by the 
population of the territory of their right to self-determination. At 
that time this suggestion recei·ved the support of Mauritania and the 
assent of Morocc.o.. As to Ifni, Spain suggested establishing contact 
with Morocco as a preliminary step. Morocco stated that the 
decolonization of Ifni should be brought into line with paragraph 6 of 
resolution 1514 (XV). 

62. On the basis of the proposals of the Special Committee~ the 
General Assembly adopted resolution 2229 (XXI)~ which dealt differently 
with Ifni and Western SaharaG In the case of Ifni, the resolution: 

"3o Requests the administering Power to take immediately 
the necessary steps to accelerate the decolonization of Ifni 
and to determine with the Government of Morocco, bearing in 
mind the aspirations of the indigenous population, procedures 
for the transfer of powers in accordance with the provisions 
of General Assembly resolution 1514 (XV). 11 

In the case of Western Sahara, the resolution~ 

11 4. Invites the administering Power to determine at the 
earliest possible date, in conformity with the aspirations of 
the indigenous people of Spanish Sahara and in consultation 
with the Gove~~ents of Mauri~ania and Morocco and any other 
interested party, the procedures for the holding of a referendum 
under United Nations auspices with a view to enabling the 
i~digenOUS populatior. 0~. t.nc :L''ECr:!.tory to exel'Oi.S'i:~ freel7 itS 
right to self-determination 11 

In respect of this territory the resollltion also set out conditions 
designed to ensure the free expression of the will of the people, 
including the provision by the administering Power of 11facilities to a 
United Nations mission so that it may be able to participate actively 
in the organization and holding of the referendwn 11

• 

630 Resolution 2229 (XXI) was the model for a series of resolutions 
the provisions of which regarding Western Sahara were in their substance 
almost identical. Only a few minor variations were introduced. 
In 1967 the operative part of resolution 2354 (XXII) was divided 
into two sections, one dealing with Ifni and the other with 
Western Sahara; and in 1968 resolution 2428 (XXIII), similarly 
divided, included a preamble noting 11 the difference in nature of the 
legal status of these two Territories, as well as the processes of 
decolonization envisaged by General Assembly resolution 2354 (XXII) 
for these Terri tories11 

o Since 1969 Ifni, having been decolonized 
by transfer to Morocco, has no longer apDeared in the resolutions of 
the Assembly. 

64. In, ••• 



- 27 -

64~ Au cours des anncies suivantes, 1 1Assemblee gcinerale n'a pas 
chang€ d'attitude sur la questlon du Sahara occidental; elle a reitcire 
en termes plus pressants la nScessite de consulter la population du 
territoire sur san avenir politique. La resolution 2983 (XXVII) de 1972 
reaffirmait en fait 11 la responsabilitS: de 1 10rganisatioo. des Nations 
Uhies dans toutes consultations devant aboutir a !'expression libre de 
la volonte des populations". Dans la resolution 3162 (XXVIII) de 1973, 
tout en deplorant que la mission des Nations Unies dont la participation 
active a 1 1 organisation et au dciroulement du rererendum citait recorrmandee 
depUis 1966 n 1ait pas encore ete en mesure de se rendre dans le territoire, 
l'Assemblee g€n€rale r€affirmait : 

"son attachement au principe de l'autodeterminaticn et son souci 
de voir appliquer ce principe dans un cadre qui garantisse aux 
habitants du Sahara sous domination espagnole 1 1 expression libre 
et authentique de leur volonte 1 canformement aux resolut~ons 
pertinentes de !'Organisation des Nations Unies aans ce dormine 11

, 

f:lj,.• De 1966 8. 1973 toutes ces resolutions ont Ste adoptees non sans 
que le Maroc et la Mauritanie alent rappele que~ d'apres eux, le 
Sahara occidental ccnstituait une partie integrante de leur territoire. 
En m@me temps le Maroc et la Mauritanie acquies~;":aient a la tenue d 'un 
r€ferendum, Ces Etats~ parmi d 1autres, alleguant que l'Espagne ne 
respectait pas les recommandatians de 1 1Assembl€e g8nerale, ant souligne 
que le referendum devait se derouler dans des conditions satisfaisantes 
et sous le contr8le de l'Organisation des Nations Unies, 

66~ Une modification significative a ete introduite dans la 
resolution 3292 (XXIX) par laquelle la Cour est saisie de la presente 
requ@'te pour avis consul tatif. Au paragraphe 3 de la resolution .. la 
Puissance admintstrante est invitee insta.mment a "surseoir au referendum 
qu 1elle a envisage d 1 organiser au Sahara occidental". Mais 1 1 Assembleie 
generale prend grand soin d 1 inserer dans le texte des dispositions 
prScisant qu'un tel renvoi ne porte atteinte nine touche au droit a 
l'autocteterminatian des populations du Sahara occidental, canformement 
ala resolution 1514 (XV). 

67, Les dispositions en question cantiennent trois mentions 
expresses de la resolution 1514 (XV). Lors des debats qui se sont 
dS:roules a l 1Assemblee generale, un des auteurs de la resolution 3292 (XX1X) 
- le representant de la cete d'Ivoire -, apres avoir dit du texte en 
discussion qu'il resultait d'un compromis, a attire !'attention sur ces 
mentions et explique qu'on les avait introduites dans le texte initial 
pour permettre a 1 1Assemblee generale de rester consequente avec elle-m@me. 
Vu les termes de la resolution 3292 (XXIX), il faut entendre par la que 
1 1 on a voulu assurer la coherence de ce texte par rapport aux. resolutions 
anterieures de l'Assemblee generale, 

68. Le •••• 
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64. In subsequent years~ the General Assembly maintained its 
approach to the question of Western SaharaJ and re:terated in more 
pressing terms the need to consult the wishes of the people of the 
territory as to their political future. Indeed resolution 2983 {XXVII) 
of 1972 expressly reaffirms "the responsibility of the United Nations 
in all consultations intended to lead to the free expression of the 
wishes of the people". Resolution 3162 (XXVIII) of 1973, while 
deploring the fact that the United Nations mission whose active 
participation in the organization and holding of the referendum had 
been recommended since 1966 had not yet been able to visit the 
territory1 reaffirms the General Assembly's: 

11 --~ attachment to the principle of self-determination and its 
concern to see that prineiple applied with a framework that Will 
guarantee the inhabitants of the Sahara under Spanish domination 
free and authentic expression of their wishes, in accordance with 
the relevant United Nations resolutions on the subject". 

65. All these resolutions fran 1966 to 1973 were adopted in the 
face of reminders by r.Jorocco and J>lauri tania of their respective claims 
that Western Sahara constituted an integral part of their terri tory. 
At the same time Morocco and tilauri tania assented to the holding of a 
referendum. These States 1 among others, alleging that the 
recommendations of the General Assembly were being disregarded by Spain1 

emphasized the need for the referendum to be held ir. s.atisfactory 
conditions and under the supervision of the United Nations~ 

* 

6-6·. A significant change was introduced in resolution 3292 (XXIX) 
by which the Court is seised of the present request for an advisory 
opinion. 'llie administering Power is urged in paragraph 3 of the 
resolution "to postpone the referendum it contemplated holding in 
Western Sahara". The General Assembly took special care, however, 
to insert provisions making it clear that such a postponement did not 
prejudice or affect the right of the people of Western Sahara to self
determination in accordance with resolution 1514 (XV). 

67. The provisions in question contain three express references 
to resolution 1514 (XV). rn the General Assembly debates the 
representative of the Ivory Coast~ one of the sponsors of 
resolution 3292 (XXIX), after describing the text before the 
General Assembly as the result of a compromise, called attention to 
these references to resolution 1514 (XV), explaining that they had 
been introduced into the original text in order to enable the 
General Assembly to be consistent~ In the light of the terms of 
resolution 3292 (XXIX) this must be understood us indicating the 
intention to ensure the consist,ency of that resolution with previous 
r~solutions of the General Assembly. 

68. The •••• 
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68 · I.e troisieme a linea du preambule de la resolution 3292 (XXIX) 
riaffirme 11 1e droit- a 1 1 autod€tern;.~nation des populatioos du Sahara. 
espaw>ol, conformement a la resolution 1514 (XV)". Le paragraphs 1 du 
dispositif, oU sent formulees les questions soumises a la Cour, demande 
B. celle-ci de donner un avif;i consul tatif 11 sans prCjud1oe de 1 'a,pplication 
des principes contenus ~s la resolution 1514 (XV) de l'Assembl6e 
generale". Cette mention de la resolution 1514 (XV) se rapporte dcnc 
ala demande d'avis consultet.if elle-m(lme. Le reference a 1 'applicat.icn 
des principes consacres par la resolution 1514 (XV) doit necessairement 
s'interpreter compte tenu de la reaffirmation par l 'Assemblee generale, 
au troisieme aline a du preambule, du "droit a 1 'autod<itermina tion des 
populations du Sahara espaw>ol, conformement a la resolution 1514 (XV ) 11 , 

6SL Au paragraphe 3 du disposi tif, la Puissance administrante est 
invitee insta~m~ent A. surseoir au referendum "tant que l 1Assemblee 
g6n6-rB.le ne Se -serFJ. lpaS prooonc6e sur la pol1 tique 8. Sui vre pour 
accelerer le processus de decolanisation du territoire, conrormement a 
la resolutioo 1514 (XV)", Cette troisieme reterence a la 
resolution 1514 (XV), qui doit egalement @tre rapprochec du preambule, 
indique que la resolution nigit 11 16 processus de d~colonisaticn du 
territoire 71 et 11 la politique a suivre pour accel9rer11 ce processus. 

70. Bref, le processus de decolonisatian qui doit @trs accelere 
et que l'Assemblee generale envisage dans cette disposition est un 
processus qui respectera le droit des populaticns du Sahara occidental 
de determiner leur statut politique futur par la libre expression de 
leur volonte. Ce droit n 1 est rnodifi€ ni par la pttesente requ@"te pour 
avis consultatif ni par la r6solution 3292 (XXIX) qui le reaffirme 
expressCment au contraire. Le droit de ces populatict:Ls a l'auto
determination canstitue done un element de base des questions adressees 
a la Cour. 

71. 11 reste a verifier si l' applicat.ion a la decolonisaticn du 
Sahara occidental du·droit a l 1 autodCterrnination rend sans objet ~es 
deux questions po.sees a la Cour. Cella.-ci a d6jh CCCJClu que les deux 
questions dOi vent @tre examinJ.es dans le cadre global du processus de 
dEicolonisation. I..e droit a 1 1 autodetermination laisse h 1' Assemblee 
g~nCrale une certaine latitude q'l.ll)11t aux formes et aux procedes selcn 
lesquels ce dr·oit doit @tre mis en oeuvre4 

72.Un •••• 
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68. The third paragraph in the preamble of resolution 3292 (XXIX) 
reaffirms 11 the right of the population of the Spl'.nish Sahara to self
determination in accordance with resolution 1514 (XV) 11

• In 
paragraph 1 of the operative part~ t'lhere the questions asked of the 
Court are formulated, the Court is requested, 11wi thout prejudice to 
the application of the pl'inciples enbodied in Genera! Assembly 
resolution 1514 ("',0/1 to give its advisory opinion~ This mention 
of resolution 1514 ·cXv) is thus made to ~elate to the actual request 
for the opinion. The r~ference to the application of the principles 
embodied in resolution ].514 (XV) has necessarily to be read in the 
light of the General Assembly's reaffirmation in the third paragraph 
of the preamble of' "the right of the population of the Spanish 
Sahara to self-determination in accordance with resolution 1514 (XV) 11 

.. 

69. In paragraph 3 of the operative part it is urged that the 
referendum S:c p:Jotpone.r<. ,;IL~rt..-~~·- -:;;"e GeneroJ_ .Asser.!Ibly decides on 
the policy to be followed in order to accelerate the decolonization 
process in the territoryJ in accordance with resolution 151~· (XV)". 
This third mention of resolution 1514 (XV)~ which has also to be 
read in the light of the preamble~ thus refers to it as governing 
"the decolonization process in the territory" and 11 the policy to be 
followed in order to accelerate'' that process. 

70. In shortp the decolonization process to be accelerated 
which is envisaged by the General Assembly in this provision is one 
which will respect the right of t.hc population of Western Sahara to 
determine their future political status by their own freely expressed 
wilL This right is not at'fe<... ted by the present request for an 
advisory opinion~ nor by r~solution 3292 (XXIX); on the contrary, it 
is expressly reaffirmed in that rGsolution. The right of that 
pop.llation to sclf-determinati:Jn co:lSt::tutes therefore a basic assumption 
of the questions put to tJ:e Court, 

71. It rem9.ins to be ascertained whe-cher the application of the 
right of self-determination to the decolonization of Western Sahara 
renders without object the two specific questions put to the Court. 
The Court has already concluded that the two questions must be 
considered in the whole context of the decolonization process. The 
right of self-determination leaves the General Assembly a measure of 
discretion with respect to the forms and procedures by which that 
right is to be realized. 

72. An .... 
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72 • Un avis consul tatif de la Cour sur le statut juridique du 
territoire au moment de la colonisation espagnole et sur la nature 
des liens qui pouvaie~ exist~r nlors av~c lc Maroc et l'ensemble 
mauritanien pourrait aider 1 1 Assemblee general~ dans les d€cisions 
qu'elle est appel€e a prendre. L1Assembl€e generale a indique son 
intention de 11 poursuivre l r examen de cette question" a la lumi€re de 
l'avis consultatif de la Cour. En examinan+. l 1 objet des questions 
conforrnement au texte de la resolution 3292 (XXIX}, la Cour ne peut 
manquer de prendre acte de cette d€claration. Pour ce qui est de 
l'action future de l 1 Assemblee generale, diverses possibilites existent 
en ce qui concerne par exemple les consultations entre les Etats 
interesses et les procedures et garanties n€cessaires pour assurer 
1' expression libre et authentique de la volant€ des populations. De 
fagon generale, 1 1avis consultatif que rendra la cour en l'espece 
fournira a l 1Assembl€e g€n6rale des elements de caractere juridique 
qui lui seront utiles quand elle traitera a nouveau de la decolonisation 
du Sahara occidental. 

73. De toute maniere, 11 n'appartient pas a la Cour de dire dans 
quelle mesure ni jusqu1 8. quel point son avis devra influencer lractian 
de l'Assemblee g€n€rale. La foncticn de la cour est de donner un avis 
fonde en droit, des lors qu'elle a about! ala conclusion que les 
questions qui lui sont posees sont pertinentes, qu 1elles ont un effet 
pratique a l 1heure actuelle et que par consequent elles ne sont pas 
depourvues d'objet ou de but. 

·::· 

74. Compte tenu des considerations axpos6es aux paragraphes 23 
a 73, la Cour ne trouve aucune raison decisive, dans les circonstances 
de 1 1esp€ce, de refuser dracceder ala requ@te pour avis consultatif 
emanant de 1 1 Assemblee g€n€rale. 



72• An advisory opinion of 1..ne court on the 1~6al status 'of the 
territory at the time of Spanish colonization om on the nature of o.ny 
ties then existing with Morocco aml with tl1e Mauritanian entity may 
assist the General AssemblY in the fUture d~oisions which it is called 
upon to taJ;;e. The General 1\ssel!lbly has referred to its intention to 
"continue its discussion of this question" in the light of the Court's 
advisory opinion. The Court, when considering the object of the 
questions in accordan~Je with the text of resolution 3292 (XXIX)~ 
cannot fail to note this statement. Il.s to the future action of the 
General Assembly, various possibilities exist, for instance with 
regard to consultations between the 1nterE:·sted States .. and the 
procedures and guarantees required for ensu~1ng a free and genuine 
expression of tho will of the people. In 3enera1.~ an opinion given 
by the Court in tho present proceedings will furnish the 
General Assembly with elements of a legal character relevant to its 
further treatment of the decolonization of Western sahara. 

73· In any event, to what extent or degree its opinion will have 
an impact on the action of the Glmeral Assembly is not for the Court 
to decide~ The function of the Court is to give an opinion based 
on law, once 1 t has come to the conclusion that the questions put to 
it are relevant and hnve a. pract1cl'l.l ,'Jlld contemporary effect and, 
consequently, arE" not devoid of obJect or I'Jrpose. 

* 

74. ·rn the light of the oons1.deratJons set out in paragra.pre 23-73 
above, t_ .a Cou1"t findc no compel .ing reason, in th circumstances of 
the pr~sent ca.se.,. to refuse to ccmplJ- ·;1t th the request by the 
General Assembly fer an advisory opinion . 

• 

• 
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75• Ayant etabli qu'elle est saisie ~'une requ@te p~ur avis 
consultatif pour laquelle elle est comp€tente et qu 1 il lui incombe d 1y 
donner suite, la Cour ab~rde rnaintenant l'examen des deux questions 
qui lui ont ~t~ adres.s!ies e.ux tertJ(;S de la resolution 3292 (XXIX) dr.:; 
1' Ass.embl4e gf§nCr.-:~le, Il ressort de leur libelH~ qu 1 il n' y a lieu d8 
r~pondre a la seconde que si la premiere est tranch€e par la negative 

"I. Le Sahara occidental (Rio rl.e Oro et Sakiet El Hamra) 
etait-11, au moment de la colonisation par 1 1Espagne, 
un territoire sans ma!tre (terra nullius) ? 

Si la r€ponse a la premiere question est n€gative, 

II. Quels €taient les liens juridiques de ce territoire 
avec le Royaume du Maroc et 1 1 ensemble mauritanien ? 11 

On a f'ai t valoir que les deux questions sont- l.;D. substance 
si intimement li€es qu'il serait difficile de r€pondre par l'affirmative 
a la prerni€re sans examiner aussi la r€ponse a donner a la seconde. Il 
se peut n€anmo1ns que, dans les circonstances concretes de l'esp€ce~ la 
premiere question appelle une r€ponse negative 1nd€pendamment des 
conclusions auxquelles la c~ur parviendra au sujet de la seconde. En 
consequence la Cour examinera s€par8rnent et successivernent les deux 
questions. 

76. La requ@te sttue express8ment la question I au moment de la 
colonisation du Sahara occidental (Rio de Oro et Sakiet El Hamra) par 
l'Espagne. De m@me, du fait qu'elle subordonne la seconde question a 
La r8ponse d~nnee ala premiere et qu'elle la formule au passe~ la 
requ@te la rattache aussi indubitablement a la m@me p€riode. Par 
consequent, avant d 1ahorder l'examen des questions~ la Cour doit 
d€terminer ce qu'il faut entendre~ aux fins du pr8sent avis consultatif, 
par le 11 moment C.e la colonisation par l 1Espagne 11

• Elle souligne a cet 
6gard que son souci n'est pas Oe fixer une date critique au sens que 
1 1 on donne a cette expression dans les litiges territoriaux; en effetJ 
il n'est pas demande ala Cour de ch~isir entre des titres j~ridiques 
opposes relativement au Sahara occidental. Il ne s 1agit que d'identifier 
le moment historique oU la requete situe les questions soumises a ia 
Gour et les reponses a donner a ces questions. 

77. Selm •.•• 
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75• Having established that it is seised of a request for 
advisol :: opinion which it is oc !petent to enterta n and that it 
should comply with that request, ti-le Cow't will now examine the 
two questions which have been referred to it by General Assembly 
resolution 3292 (XXIX). -These questions are so formulated that 
an answer to the second is called for only if the answer to the 
first is in the negative; 

"I. Was Western Sahara (R!o de oro and Sakiet El Hamra) at 
the time of colonization by Spain a territory belonging 
to no one (terra nullius)? 

If the answer to the first question is in the negative, 

II. What were the legal ties between this territory and 
the Kingdom of Morocco and the Mauritanian entity?" 

The suggestion has been made t.hat the two questions are so far 
connected in substance that an affirm~:~tive ans\'r&.t' could scarcely 
be given to the first <;.uestion without also investigating the 
answer to be given to the second. It is possible, however, that, 
in the actual circumstances of the case, a negative answer to the 
first questivn may be called for irrespective of the Court's 
conclusions regarding the answer to be given to the second. 
Accordingly, the two questions will be taken up separately and 
in turn. 

76. The request, by· itG expres~ terms, relates Question I 
specifically to the time of colonization of Western Sahara (R!o de oro 
and Sakiet El Hamra) by Spain. Similarly, by making the second 
questir,n conditional upon the F~wer to the first and by formu18ti~ 
it in the past tense, the request also unmistakabJ.Y relates the Second 
question to that same period. Consequently, before embarking on its 
examination of the questions, the Court has to determine what, for 
the purposes of the present Opinion, should be considered "the time of 
colonization by Spain11

• In this connection, it emphasizes that it is 
not here concerned to establish a "cr-itical date" in the sense given 
to this term in territorial disputes; for the questions do not ask 
the Court to adjudicate between conflicting legal titles to 
Western Sahara. It is here concerned only to identifY tQe period of 
the historical context in which the r~quest places the questions 
referred to the Court and the answers to be given to those questions. 

77'· In •••• 
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77. Selon la Cour, aux fins du present avis consultatif, le 
"moment de la colonisation par l 'Espagne11 peut ~hre consid€r€ cr--· 
d€signant la p€riode commen~ant en 1884, ann€e oU 1 1Espagne a pro~ ~e 
son protectorat sur le Rio de Oro, Certes l'Espagne a fait €tat de 
certains actes ant€rieurs pgr lesquels elle aurait manifest€ sa 
souverainet€ aux xve et XVI steeles. Elle a pr€cis€ cependant qu'elle 
l'avait fait uniquement pour €clairer la Cour sur les antecedents 
lointains de la pr€sence espagnole sur la c8te de l'Afrique occidentale, 
et non pas pour etablir une continuit€ quelconque entre ces actes et 
le moment de la colonisation par l'Espagne, qui, a-t-elle reconnu, 
devait &tre consid€r€ comme ayant commence en 1884. De toute maniere, 
d'apr€s les €l€ments dont elle dispose, la Cour est parvenue ala 
conviction que la p€ricde comrnengant en 1884 represente le 11 moment 
de la colonisation par l 1Espagne 11 du Sahara eccidental au sens de la 
requ@te et constitue le contexte tempore! dans lequel les deux questions 
se situent suivant les termes ~e la requ@te. 

?A. La Cour est done seulement priBe de donner un avis sur le 
statut juridique et les liens juridiques du Sahara occidental tels 
qu'ils existaient dans la p8riode commengant en 1884, mais 11 n'en 
rBsulte pas que les donnees concernant ce statut ou ces liens a 
d'autres moments soient enti€rement d€pourvues de pertinence aux fins 
de l'avis consultatif. Cela signifie n€anmoins que ces jonn€es ne 
pr€sentent d 1 int€r@t que dans la mesure oU elles contribuent a pr€ciser 
quels Btaient le statut juridique et les liens juridiques du Sahara 
occidental pendant cette p€ri~de. 

* * 
1~··En ce qui concerns la question I, la Cour note que la requ@te 

situe express€ment cette question au "moment de la colonisation par 
l'Espagne 11

; il paratt done clair que les termes "le Sahara 
occidental .•• etait-11 •.• un territoire sans ma!tre (terra nullius) ? 11 

doivent @tre interpretes eu egard au droit en vi.gueur a l'epoque. 
L'expression terra nullius €tait un terme de technique juridique employ€ 
a propos de 1 occupation en tant que l'un des modes juridiques reconnus 
d'acquisition de la souverainet€ sur un territoire. L'occupation etant 
en droit un moyen originaire -:'1.

1 acqu€rir pacifiquement la souverainete 
sur un territoire~ autrement que par voie de cession au de succession, 
l'une des conditions essentielles d'une occupaticn valable etait que 
le territoire considere fUt une terra nullius - un territcire sans 
maitre- au moment de l'acte qui etait cense constituer l'occupation 
(voir Statut ,luridique du Gro!!nland oriental, C,P,J.I. serie A/B n° 53, 
p. 44 et 45, p. 63 et 64). P~r consequont, de l 1ovis de la Cour, 
on ne peut ~€terminer que le Sahara occidental etait terra nullius au 
moment de la colonisation par l'Espagne qu'en €tablissant qua cette 
€poque le territoire n'appartenait a personne~ en ce sens qu'il pouvait 
@tre acquis par le precede juridique de l'occupation. 

3o. Quelles •••• 
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77• In the vit)W of tht~ Cou.~. ... t, for the purposes of the present 
Opinion. "the time of colonizati,_m by Spain11 may be conE'idered. as the. 
period hegiiiDlng in 182 1

:_,. -,.,hen ~pain proclair:JOd a protectorate over 
the Rio de Or·o. It is true that Spain haG mentioned certain earlier 
acts of alleged dlspl~.V of Spantsh sovereignty in the fifteenth and 
sixteenth centuri.;s. But 'it ha::; exp1-ained that it did so only to 
enlighten the Court es to the re:note antecedents of the Spanish 
presence on the west-African coast, and not to provE: any continuity 
between those acts and 11 th!'! tlme ()f coloni:::ation by Spain11

, which it 
conceded should be regarded ~G he:5tnninc in 1884. In any event, 
the information bef'ore the Gourt convi:1ecs it that the peric-d 
beginning in 1884 1--epresents 11 th(; tir.;;c of colonization by Spain11 of 
Western Sahara withir~ the mc.c:t.ning of the::; request and constitutes the 
temporal context within v:hich the two questions are placed by the 
terms of t:1e request. 

7$ .. Although the Cou:."t has th,lS been asked to render an opi:1ion 
solely upon i..he loga1. st>:>.t~..:s t-lnd lE:·cal ties of Western Sahara as 
these existed at thf' pe:cis.d beginning in 1884, this docs not mean 
that any information rug~rding 1 ts legal status or legal ties at 
other t1mes is ~<~holly without relevance for tho pur.poses of this 
Opinion. It. does, hm1ever1 mean tilat such information has present 
relevance only in so tar as it may throw light on the questions as 
to what were the legal status end t_h0 legal tics of Weatern Sahara 
at that period. 

., .. 

79. Tui'n.1JL,.; t~· C",:.<-.;:;ticn T, ·~ne Cm.:rt observes that the .request 
specifically loc.;.tt~;-; t~·"e t:i'>-:~~sr.J..on in the cont.cxt of 11 the time of 
colonization by Spn:i t~ 11 ~ r.tJJ lt "~"",her•ef'orc: seems clear that the words 
11 Was Western Sahar<:.i. . +. ~ t~rr:i L.ry belonging t~' no one ( ter1•a nullius)?" 
have to be 1nter1=reteC: by T'•:!feren·..!e t.o 1;he len>~ in force at .that .period. 
The expression 11 terr!l nu:~:t.~,.l~~ .. q·. '3 a le:g~l term of art employed in 
connection with 11 occtiih·nior11··--::s u;1e •Jf tl:e acce9ted legal methods of 
acquiring sovereignty cvt::L' te:r1~j. ~vry. 11 Cccuro.tion" being legally an 
original me:mr of pencc·.:-.::Jly ar:cf.!.iring .Jovcreignty over territory 
otherwise than by cess:i.on •n~ succ~ssion, it NElS a cordinol condition 
of a valid ,occupation': th~t. the te:rr·i..tory f:hould be terra nullius -
a terri tory belonging to m.,~onc - ot. t.ho time ?f the act .alleged .to 
constitute the "oc..::up.:ltion11 

( cf. ~"'gZll status of F...aatern Greenlan:i_, 
P.C.I.J ., Series A/B, No._22J pp,4'll .f ... and .63 _f .. ) .... In the ."liew .of 
the Court# therefore,. a dete, ·mh:a.tio:1 that Western Sahara was a 
11 ter:::-a nullius11 at the t!tne cL' tolcnization i"'-y Spain would be possible 
only if it .wer,e est:;.bl:Lshed t:1~.:. at ti":a1 time the terrj.tory belonged 
to no-one in th~ scnso3- that i-t was tben opf.·n to acquisition through 
th{.. legal process of '' occupatton". 

So. Whatever ~ ••• 
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So. Quelles qu 'aient pu @tre les di vergenccs d 1 opinions entre 
les juristes, 11 r(::ssort de la pratique etatique de la pCriode con. ··rOe 
que les territoires f.LBbit.es par des tribUs ou des peuples ayant une 
organisation sociale et politique n'€ta'ient pas cons1deres 
comme terra nullius. On estimait plutdt en ~nCrnl que la souverain~t~ 
a leur egard ne pouveit s'acqu4rir unilateralement par l'occupation 
de la terra nullius en ta11t qu~ titre originaire, rna is au moyen 
d 1 accords conclus avec des chefs locaux. Il est vrai que le terme 
occupation 8.ta1t parfois employ€ dans un sens non technique~ comme 
d0signant simplement 1 'acqUisition de la souverainete; cela ne 
signifiait cependant pas que l'acquisition de la souverainete par 
voie d'accords conclus avec les autorites du pays etait consideree 
comme l'occupation d 1 une terra nullius au sens propre de ces termes. 
Au contra1re, on voyait dans ces accords avec les chefs locauxl 
interpr6tes ou non cornme operant une cession effective du territoire, 
un mode d'acquis1t1on derive et non pas des titres originaires acquis 
par l 1occupation d 1une terra nullius. 

81. En l'espece, 11 ressort des elements fournis ala Cour qu'au 
moment de la colonisation le Sahara occidental ~tait habite par deo 
populations qu1 :I bien que nomades,. etaient socialemertt et poli tiquement 
organiaees en tribus et plac€es sous 1 1 autorit€ de chefs comp€tents 
pour les repr6senter. Il en ressort aussi que, en colonisant le 
Sahara occidental, l'Espagne n'a pas agi comme un Etat qui €tablirait 
sa souvera.inetB sur une terra nullius. Dans 1 1 ordonnance royale 
du 26 ctecembre l88h, loin de consid€rer qu'elle occupa1t une 
terra nullius~ l'Espagne ~ proclam€ que le Roi prenait le Rio de Oro 
sous sa protect1on 11 sur la base d 1 accords conclus avec: les chefs des 

tribus locP:les; 1 1 ordonnance so rt~ff5rB:1 t E.::xpret.;s(mont ~ux 
"docUIT!e"nts que les t:-j.bus 1ndependantes de cett.e partie de la cdte" 
avaient !'sign.{,s devant le representant d~ la Socifh0 espagnole des 
Africanistes 11 et annon9;:.;.i i.. que 1~~ Roi avai t conflrmC "les actes 
d 1 adh6sion11 8.. l'Espagm::. Dans ses negodations avec: la France au 
sujet des 11mites du tert·itoire espagnol au noN du Rio de Oro, 
c I est-a-dire dans la region de la Sakie t El Hamra I l'Espagne n I a. pas non plus 
pr8tendu avoir acqui.s la souverainet8 sur un8 terra nul.lius. 

82. Des •• • • 
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80. W~atever differences of opinion there may have boen among 
jurists, the State practice of tha relevant period lndica.tes that 
t..;rritories inhabited by tribes or peoples having a social and 
pol! tical organization were not. regarded as terrae nullius. Jt 
shows that in the case of, such territories the acquisition of 
sovereignty wns not generally considered as effeeted unilaterally 
through 11 occupation11 of terra nullius by original title but 
through agreements concluded with loca}_ rulers. On occasion .. 1 t 
is true, the word 11 occupat1on1

' was used in a non-technical sense 
denoting simply acquisition of sovereigntyi bUt that did not 
signify that the acqui::;ition of sovereignty through such agreements 
with author! ti~s of the country ~1as regarded as an t• occupat1on11 of 
a 11 terra nullius 11 in the proper sense of these terms. on the 
contrary, such agreements with local rulers, whether or not considered 
as an actual 11 cession11 of the territory, were regarded as derivative 
roots of title~ and not original titles obtained by occupation of 
terrae nullius. 

Sl. 1n the prenent instance, the .information furnished to the 
Court shows that at 'tb.e time of colonizatioh Nestern Sahara was 
inhabited by people.s whi.ch, if nomadic, were socially and politically 
organized in tribes and under chiefs competent to represent them. 
It also shows tha·t, j_n colon1.z1ng Western Sahara, Spain did not 
proceed on the basis that it was cstablisO.ing its sovereignty over 
terrae nullius. In its Royal Order of' 26 December 1881+, far frorn 
treating the case as one of occupation of terra rrul.lius, ::Jpain 
proc lllimed thut the King was tr:.king the Rio de Oro under his 
protection on the basis of agreements which had been entered into 
with the chiefs of' the local t1•i.bes; the Order referred expressly 
to 11 the. document;s which the 1.ndependcnt tribes of this part of the 
coast" had ·11 sisned with the r•r-resent&tiva of the Sodeda.o:l Espaflola 
do Afri...:a.nistas", and armounced that the Zing had confirmed "the deeds 
of adherence11 tO SIJ;irin. J.JJ.Au,..:.~~, in u"'got.ia.ting with h'ranee ooncemins; 
the l1111its of Spanish territory to the north of the R!o de Ore, that 
is, in the Sakiet El Hamra aroaJ .Spain did not I'ely upon any claim 
to the acqulsi tion of sovereignty over a tet•ra nullius. 

82. Before .••• 
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82. De ... vues divcrg;enWs ont C+.e exprimees devant la Cour au 
sujet de la nature et de la valeur ,Jttridique dts acco1 Js conclus entre 
un Etat et des chef::. locat~x. l'~'~.air. 1a cour n'est pa~ invitEie, par 
la question I$ a se prononcer sur J.e c.uractere juridi.quc ou la l£gali te 
des titres auxquels l 1Espagne'doit d 1 @tre devenue Puissance administrante 
au Sahara occidental. Elle est ::;implement pr1.6e de d1re si, au moment 
de la colonisation par l'EGpugne, le Sahara occidental (Rio de Oro ~t 
Sakiet El :H-:tmra) etai. t 11 un i.,erri tcdr~ '5an.s matt.re (terra nullius) It. 
!.J'l Cour t::St parvenue a la conviction qne, pour les motifs exposes 
ci-dessusJ elle doit rCpondre a cettc question par la negative, Elle 
ne juge donr:-. pas n0ccssaire de se prononcer d 1 aboro sur 1 'exactitude 
ou 1 'inexact1 tude de la these du Mnroc sui vant laquellc le terri toire 
n'etait pas terra nullius 8,. l'epoque du fait que, selon lui, les tribUS 
locales €taient alors sous la souverainetcf du Sultan du Maroc; ni de 
statuer su~ la these correspondante de 1~ Mauritanie selon laquelle 
le terri tO ire n 1 etai t paS terra nUlliUS pal'Ce q\1€ 1 d I apr€-S elle, leS 
tribus locales faisaient al::.:rs par•t:l.e du B:!.l.ad Chingui ti uu ensemble 
mauritanien. Q.uelles que soient l.ce conclusions aUXQUf:lles la Cour 
pourrai t pa.rvenir nu sujt:t de oes de!_lX th€:385, P.l.les ne sauraient 
modifier le caractkre nf§gatif de l!:i :rifponS(;; queJ pour d 1autres raisons 
deja c:xposfies, elle es·:~im~ devoir dormer a. la question I. 

83 • La Cour donne done ft 1.?. question I une r6pons~? negative et, 
conform€ment aux. termes dt: la r€qu€te, elle abordera l 1examen de la 
question II. 

•· 

84. PP.r la question II~ la Cour est prJ..ee de di.re nqucls etaiont 
les liens juridic.{l.CS de: ce t.erritoirt- 11 

- ln Sahara occidental - "avec 
le RoyaunlE. d:u Maroc et l' cns(mblt: auri.tanien 11

• La ~ 1rtee do cotte 
question depe:nd du scm; .._J.uc l 1 on <'·t.t1·::.buu1t aux t~'"-rmes 11 llens juridiqur:s'' 
au mcment d~ l.a colonisc::.tion du tm:rltoire par 1 'Espa2]18. Or, contrairanent 
Q. 1' t.Xpression terra. nu.2..lius qui fig;u·(.- dan~ la question I, ces termes 
n'ont pas par aux-rn€mcs ·,m. sens t;,~8s prC:cis. Il faut done, de l'avis 
de la. Cour, pltlt'8t Pt:!Chtrdv~r lE' sens <ic 1 1 e:<pl·ession 11 liens juridiques'

1 

utilis6e dans la question II p.::u~ rappor·t h., 1 1objct et au out dE: la 
resolution 3292 (XXIX) de 1 '1\ssembhk generale, par- laquelle celle-ci 
a d6cid€: de demander le present avi.s consultatif' b. la Cour. 

85. Si 1 1 on analyse la resoluti ,n, on c0nstate:, c-..-mme- la C.:..ur 
l'a dejU. fait dbS(;!!"Vvr, que les d~:.•ux qw·stL. ... ns c.._,ntenucs dans la requete 
Jllt ete P<..•S€E:S b. la C,·;ur danS lt. eadr•e df:S travaUX d~ 1 1 A,lSSf.mblee 
generalc pr..::rtant sur la dE!cl,l•;nisath,n du 3aha:ca vccidental en cunfonni te 
avec la res"lution 1514 (XV) du 14 deccmbr~ l96o. Selon la 
resolution 3292 (XXIX) un~ "cmntrvvcrnc juridiqU(;;11 a surgi au cours 

des •... 
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82. Before the Court, differing views were expressed concerning 
the nature and legal value of agreements between a State and 
local chiefs. But the Court is not asked by ~estion I to 
pronounce upon the legal character or the legality of the titles 
which led to Spain becoming the administering Power of Western Sahara. 
It is asked only to state whether Western Sahara (Rio de Oro and 
Sakiet El Hamra) at the time of colonization by Spain was 11 a terri tory 
belonging to no one (terra nullius ) 11 • I\.s to this question, the 
Court is satisfied that, for the reasons which it has given, its 
answer must be in the negative. J\ccordi:ngly 1 the court doPs not 
find it necessary first to pronounce upon the correctness or otherwise 
of Moroccors view that the territory was not terra nullius at that 
time because the local tribes, so it maintains, were then subject to 
the sovere-ignty of the Sultan of ~1orocco; nor upon Maurita"lia 's 
corresponding proposition that the territory was not terra nullius 
because the local tribes~ in its view~ then formed part of the 
11Bilad Shinguitti 11 or Mauritanian entity. Any conclusions that 
the Court may reach with respect to either of these points of view 
cannot change the negative character of the answer which, for other 
reasons already set out 1 it has found that it must give to 
Q.uestion I. 

83. The Court ts answer to 0.uest1on I 1s 1 therefore 1 in the 
negative and, in accordance with the terms of the ·request~ 1 t will 
now turn to Question II. 

* 

* * 

f?4,. Question II asks the Court to state "who.t were the legal ties 
between this territory" - that is 1 Western Sahara - uand the Kingdom 
of Morocco and the Mauritanian entityn. The scope of this question 
depends upon the meaning to be attached to the expression "legal ties" 
in the context of the time of the colonization of the territory b.y 
Sr.e,in. That expression, however, unlH:e "terra nullius" in Question I, 
was not a term having in itself a very precise meaning. Accordingly, 
in the view of the Court 1 the meaning of the expression nlegal ties" 
in Question II has to be found rather in the object and purpose of 
General Assembly resolution 3292 (XXIX), by which it was decided to 
request the present advisory opinion of the Court. 

85 • Analysis of this resolution, as the Court h:cc already pointed 
out, shows that the two questions contained in the request have been 
put to the Court in the context of proceedings in the General Assembly 
directed to the decolonization of We3ter.n Sahara in conformity with 
resolution 1514 {XV) of 14 December 1960. During the discussion of 
this ita~, according to resolution 3292 (XXIX), a legal controversy 

,"":.rOSE' 
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des ctebat.s au sujct du statut cl.u Sabaca ..::;ccidcntal au m·!fnent de sa 
C<Jlor~lsaticn par l 1Espagnc; il rl·ssort en out.t'f- clairanent des comp .... es 
rendus de seances que .cettf: e:ontrovlrso juridiqu;:; portait sur des 
pr6tentiOn5 ern1ses d I \ffi (!ete pat' le t1a.PQC.1 (lUi SOUtt:mai t quI b._ 1 1 

epOQiiC 

cc territoire faisait partie de l 1Etat cherifienJ et, d~ l'autre,. 
par ~la Maurit~ie, qui affinnait qu'il faisait partie du Bilad Chinguiti 
ou ens~ble mauritanian. !1 sqnble done "-:. la Cour qu 1il y a lieu 
d'inti!.:rpreter, ?'. la question II, le~ ;"ots 11 lict1s juridiques de ce 
terri toir<;; av1::-c lc RoyaumE· du !olaPoc et 1 1 ensemble ·-mauri tanit)n 11 cormne 
designant les 'liens juridiqucs qui pourraitmt influcr sur la poiitique 
Q. su1Vri.:: pour la. decolonisation du Saha.·pa occidental. t. cet 8gard, 
la Cour ne saura!t acceptE--r 1 1opinion sclon laqw.oll(;) les liens juridiques 
quI envisageai t l'·Assembl€e .c;€nGralt en redigeant la question II ne 
concemaient que {ks lit:ms ~tablis dircutemcnt <J.vec Je terri toireJ 
independamment d..e:s ~tres huma.ins qui pouvnient s 1 y trouver. Une t~lle 
1nterp!'t3tation ·rustreindrai t par tr.op la porte•.; dE: la question} car 
des liens jurid.iqucs cxistt!nt normalEment pi.l.r· rappor·t (• des personnes. 

8?. La. Cour releve en outrco qw;J dans la mcsurc oU la qu<:.·stion II 
a pour origine lts thE-ses du Maroc et de la Maur1tan1t:, c 1 c·st. :\ ces 
deux Etats qu 1il appartito·nt} en l 1 csp&<',~, de lf.!. eonv<:..incre '1Ll. 1 il e.x.istait 
des liens juricli<1ues €~ntre le .Saha:r·a. occidental ot l•::- P.0yaume du Maroo 
ou 1 1 ensemble· rnau1~1 tanivn au momt.n·;:.. d•:· la coJ ani sa tion du terri toirc 
par 1 1Espat;nc. 

87. Le Sahara occid"~ntal (R1o d~ Oro s-t' Sakiet El Hamra) est un 
territoire presentant des car.<JctBristlques tre.s particuli<'H·cs qui, 
.?.. 1 'epoque de sa colonisati\)n par l 'Espar;nc, ctetcrminaient pour une 
grande part le mode de vic: ains.L que .1. r nr·;;anlsatibn sooinle et poiitique 
des populations qui 1' habi t:.aienL.. r>n n(:: peut dcin(! jug:er convena.blenerit 
du regime juridique du Sahar~~ occ.ii:h:'1tuL y eor.1pd . .s ses relations 
juri diques avec les terri toircs avc·isina:1ts, sans tcnir compte d~ 
ces caracteristiques pn.rticulii;re::.. :: . ...e terr:f.t\)irC:: fait partie du 
grand desert saharien qui s r t?tend depuis la c6t(-: atlantique de l 'Afrique 
Jusqu 'h 1 1 F.g:ypt~ e"t au Soudan. .l.u moment oU. .:;.:;_] e a ete eolonis€:e 
par l 1Espagne,. la partie de ce deser•t ctont la Cour· s (occupe etait, 
en raison de la faiblessE.: et de: l 1 irrcir.;ulari t€: des pr6cipi tation's, 
presque exclusivem~nt f.:XploitE:e par des :nomade.s qui pratiquaient 
l 1elevagc ou s 1 adonnaicint \ des cultun:s oU et. quand les conditions 
thaient favorablc·s. On peut dire qu 1 au moment o\J il a ete colonise 
le territoire avait Utlf: populatior:. clai:rsemee et composee en majeure 
part1.e de tribus nomadE:!B dont les membres traversnient le d€sert suivant 
des parcours plus ou moins reguli-=."rs en fonction des saison.s et des 
pui ts ou d~;os points d' eau dont ils pouvaient diS.P-:JSer. En general, 
a-t-on 1ndique .J. la. Cour, les tribus jouissaient en commun du droit 
de p!ture; toutefois, ctrtains h~<r·rains qUi se pr8ta:i.ent ~ la culture 
e~ient 1 I objet de: dr·oits privatifs plus accentues. Les points d I <=aU 

permanents etaf.;-::nt en pPincipt consideres comme la proorH~te des tribus 
qUi les avaient amenag~s. mais leur utilisation etait ouverte a tous 
SOUS reserve ·de C',;:!'tains USA.gE:S COUtUtnicrs quant aux priorit€s Ct 

aux quanti tes puise\~s. En outrE:.· t de nombrcugc::; tribus avah:.nt leurs 
propres cimetii'::rt·s qui uonsti tuaient pour r.:..llcs (:t pour leurs alli€s 
autant de points :i.E: ralliement. .,uu·£; 8ai~al.!iAristiquc~ dt:.: la vie dans 
la r•6gion~ d'apt·Gs l<:.>s dorm€cs d01.1.t. la Cour disposeJ les conflits 
~ntrE.' tribUS n I etaient pas rareS 

88. Les .•.. 



arose over the sk"l.tus of Western Sah-1f'a at the time of' its colonization 
by SpaL1; m1d the records of tne prc.,ceedings rnflJli:..; it plain th!lt the 
"legnl cc .. trovers:r" in questiur:. c ncc:rned prP.tt-.:.nsio: ·:o put forwn.rd, on 
the one h..1.1ld1 by r,10l'OCCO th.J.t the territt>F.f Wi'lS then rJ. par-t of thE: 
Sherifian Stc.te and, on the other, by fikuritnnia thr-~t.- the terr1tur;y 
then formed part of the Bilad Shinguitti or K•uritania.n entity. 
Accordingly, it appears to the Court ·that in Question II the words 
nlegal tios bc-bJec:1 this terri tory nnd the Kine;dom of Morocco and the 
MauritfUlian entity11 must be \mderstood <::ts refe-rring to such 11 legal tieslt 
as may affect the policy to be followt:d i:n the dE>colonization of Western 
Snhara. In this connection, the Court cnn.1ot nccept the view that the 
legal t!t:::s the General Assernbly had in ml.nd in frnming Q,uestion II were 
limited to tics established directly with the terri tory and wi tllout 
rcf'erence to the people who mny bE: found .:in it. Such .'ln interpretation 
would U.'lduly restrict the scope of' th<;1 question, 3ince legal ties are 
normally established in relation to people. 

86. The Court further obsE-rves that, inasmuch 2a Question II h<:~.d 
its origin in the contentions of Morocco and !1-'kl.Ul"'i to . .-"lia, 1 t Wf'-S for 
them to satisfy the Court in the pr~sent procacdings that legal ties 
existed bct.,.H:-en Hcstern Sah.-:tra and the Y:.ingdom of ~1orocco or the: 
Mauri tan1an 0nti ty t:.t the time of tho aolon1.zation of the territory by Spain, 

* 
f!/7. \'/(;St0rn SQ.hc.ra (Rio de Oro and ScJdet El It-:unra) is a territor<J 

having ver:t special ch-1.rncter1stics which, at the time of colonization 
by Spain_ L1.rgely dcot0rmined the W'r'.Y of life nnd eocir:-.1 <:illd 'politic.--::.1 
organiz<.:.tion of th<o peoples inhabiting ita In consequence, -the legal 
r9gime of WestN•n Sah.-"l.l"a, including its legal relntlons with neighbouring 
tcrt'itories,. cannot properly be apprecie-.ted witbout reference to these 
special c"taracteristios. '1'1-w tE' ..... ri tory forms part of the great. Sahar<' 
desert which extends from the Atlantic coo. st. of AfrJ.ca to Egypt and the 
Sudan. At the ti~e of i.ts coloniznt:lon by Spain~ the eren. of this 
desert with which the Court is concerne<l was being exploi tedJ beau use 
of ita low and sposmodic rainfall, almost exclusively by nornads, 
pasturing their aninals or growing erops as Ll.Ild whe%'1:: connitions wnre 
favourable. It may be said tb .. 1.t the territory, at the time of its 
coloniz:,~tion, h.1.d a sparse population that, for the most ptl.l't, consisted 
of nOr.Jadic tr.tbcs the members of which tr,}.VO!"sed the desc:rt on more or 
less regular routes dic't.'l ted by the sc.:.sons and the wells or wo.ter ... 
holes available to them. Tn general,. the Court wns infonned, the 
right of pastur0 i-mS enjoye·d in corrunon by the?:Be tribes; some ~rens 
suitable'for cultilln.i:.ion, on the other hand1 were subject ton greater 
degree to separate rights, Pet•enniR.l Hutcr-holes were in principle 
considered the property of the trib~ which put them into commission, 
though their usc ~:.lso was open to all, subject to certain customs as to 
priorities o.nd the nmount of water tr:..t:en. Similarly, m<.my tribes were 
said to have their recognized burial grounds, Nhioh constituted a rallying 
point for themscl-Jes nnd for nllied tribes. Another feC1.turc of life in 
the region, according to the informr:tion before the Court, was that 
!nter-trilx-.1 conflict \'Tas not infrenucnt. 

88. These •••• 
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88. Les parcours de nQmadisation tenaient compte des divers points 
d t attc..0he des tribus. Mais ct- qui iJnporte en 1 1 occurrence, c 1 est 
que la raret€ des ressourc~s et 1 1 il•regulari t€ des pluies obligeaient 
toutes les tribus nomades \ parQcurir de vastes €tendues de d€sert. 
En consequcnc~ leurs parcours de nornadisation n 1 €taient pas limit9s 
au territoire du Sahara occidental; 8ertains trav8rsaient aussi des 
parties du Marc~ m€ridional ou des r&Gions qui relevent aujourd'hui 
de la Mauritanie 0\J. d~ 1 1 f,lg€rie, VOire €ventuelletrJ~flt d I autreS payS. 
Tbutes ces tribus €talent de religion musulmane et 1 1 ensemble du territoire 
se trouvait dans le Dar el Isla~. En g€~€ral1 l 1autorit€ dans la tribu 
appartenait au cheik, sous r€serv~ de l 1assentiment de la djemaa, 
qui rasso2rr!blait les personnalit9s les plus influentes et la vic de la 
tribu etait regie par son proprc droit coutumier et par 18 dl'Oit musulman. 
Il n'etait pas rare qu 1une tribu eOt avec unE autre d~s liens de d9pendance 
ou d 1alliance qui avaient un caractE:re essentiellet'Jient tri~l et non 
territorial, des liens d 1 alleg~ance ou de vassalite. 

8'9. C'est compte tenu des particularit€s de cc territoire et 
de cette organisation sociale et politique de la population que la 
Cour est appel€e U txaminer la qu8stion des liens juridiques du Sahara 
occidental avec le Royaurn<::! du Maroc et l 1 ensG:mbl.a mauritanien au moment 
de la colonisation par 1 1Espagne. <-1 la fin de la procedure orale, 
on le verraJ 1~ Maroc et la Mauritanie ont adopt€ une position presque 
commune au sujet de la r9ponse qu~ la Cour devrait donner 0 la question II. 
Toutefois ils d€fend-mt des th€s(~s diff€rentes .;;t ?t certains 9gards 
oppos9es pour prouv;:_;r l'existence c.~s liens juridiques qu 1ils prS:tcndent 
avoir eus avec le Sahara occtdental au m'Xflent oU il a €t€ colonise 
par 1 1 Espagne. La Cour exa1nir~~ra done cus th€ses 1 1 mw apres 1 1 autre. 

90. Le Maroc a presEmt€ cl.evant la Cour les ·1liens juridiques11 

qui selon lui l 1unissaient au Sahara occidental au moment de la colonisation 
espagnole comme des liens de souv8rainet€ qui d€couleraient de sa 
possession imm€moriaJ.e du territoire. Il affirme que cette possession 
immemorial~ se fonde non sur un acte isol€ d'occupation rnais sur l'exercice 
public de la souverainete~ ininterrompu et inconteste, durant des 
siecles. 

91~ A i'appui de sa th€se, le Maroc invoque une s€rie de faits 
remontant ala conqu"@te de 1 1Afrique du Nord par les Arabes au VII8 si€cle 
et dont la plupart sont, pour des raisons compr9hensiblesJ tires d'ouvrages 
histuriques. Le caract€re lointain, irregulier et souvent eph6m€re 
de nombre de ces faits conf€re une certaine ambigu!t9 aux documents 
historiques en tant que preuves de la possession du territoire aujourd'hui 
en cause. Le Maroc invoque aussi, entre autres, la d€cision rendue 
par la Cour permanente de Justice internationale dans 1 1affaire du 
Statut .iuridigue du Greenland oriental (C.P.J .I. s9rie A/E n° 53). 
Soulignant que, pendant longtemps, le Maroc a ~t~ le seul Etat independant 
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88. These various points of attraction of a tribe to particular 
localities were reflected in its nomadic routes. But ~hat is important 
for present purposes is the fact that the sparsity of the resources 
and the spasmodic character of the rainfall compelled all those 
nomadic tribes to traverse very wide areas of the desert. In 
consequence, the nomadic routes of none of them were confined to 
Western Sahara; some passed also through areas of southern Morocco, 
or of present-day Mauritania or Algeria, and some even through further 
countries. All the tribes were of the Islamic faith and the whole 
territory lay within the Dar al-Islam. In general, authority in the 
tribe was vested in a sheikh, subject to the assent of the 11Juma 1 a 11 , 

that is, of an assembly of its leading members~ and the tribe had its 
own customary law applicable in conjunction with the KOranic law. Not 
inf'requently one tribe had ties with another, either of dependence or 
of alliance~ which w~re essentially tribal rather than territorial, 
ties of allegiance or vassalage. 

89. It is in the context of such a territory and such a social 
and political organization of the population that the Court has to 
examine the question of the "legal ties" between Western Sahara and 
the Kingdom of Morocco and the Mauritanian entity at the time of 
colonization by Spain. At the conclusion of the oral proceedings, 
as will be seen, Morocco and Mauritania took up what was almost a 
common position on the answer to be given by the Court on Question II. 
The contentions on which they respectively base the legal ties which 
they claim to have had with Western Sahara at the time of its 
colonization by Spain are, however 1 different and in some degree 
opposed. The Court will, therefore, examine them separately. 

* 

90. Morocco's claim to "legal ties11 with \llestern Sahara at the 
time of colonization by Spain has been put to the Court as a claim 
to ties of sovereignty on the ground of an alleged immemorial 
possession of the territory. This immemorial possession~ it maintains, 
was based not on an isolated act of occupation but on the public 
display of sovereignty, uninterrupted and uncontested, for centuries. 

91. In support of this claim Morocco refers to a series of 
events stretching back to the Arab conquest of North Africa in the 
seventh century A.D., the evidence of which is; understandably, 
for the most part taken from historical works. The far-flung, 
spasmodic and often transitory character of many of these events 
renders the historical material somewhat equivocal as evidence of 
possession of the territory now in question. Morocco, however, 
invokes inter alia the decision of the Permanent Court of 
International Justice in the Legal Status of Eastern Greenland case 
(P.C.I.J., Series A(B, No, 53). Stressing that during a long period· 
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du nord-ouest de l'Afrique, il fait valcir la contigu!te geograpbique 
du Sahara occidental et du Maroc e~ le caractere desertique du territoire. 
Eu €gard a ces consid6rations, il soutient que les documents historiques 
suffisent a €tablir la pretention du Maroc a un titre fonde 11 sur un 
exercice continu d 1 autorit6 11 (ibid,, p. 45), d'apres les principes 
m~es que la Cour permanente a appliques pour accepter la pretention 
du Danemark ala possession de 1 1 ensemble du Gro~land. 

92. La methode que le Maroc utilise pour revendiquer des liens 
de souverainet€ avec le Sahara occidental souleve des difficult€s. 
Cormne la Cour permanente 1' a d€clare dans 1 1 affaire du Statut .iuridigue 
du Gro~land oriental, une pretention de souverainet€ fond€e sur un 
exercice continu d 1autorit€ implique 11 deux elements dont 1 1 existence, 
pour chacun, doit ~tre demontree : l 1 intention et la volant€ d 1agir 
en qualit€ de souverain, et quelque manifestation ou exercice effectif 
de cette autorit€tr (ibid., p. 45 et 46). LaCour permanente, il est 
vrai, a reconnu que,~s le cas de revendications de souverainete sur 
des territoires situ€s dans des pays faiblement peupl€s ou inhabites, 
il n'est pas toujours n€cessaire d 1 exiger 11de nombreuses manifestations 
d 1un exercice dE: droits souverains" (ibid., p. 46) en l'absence de toute 
pretention concurrente. Mais, en l'espece, le Sahara occidental, bien 
qu'assez peu peuple, €tait un territoire a travers lequel des 
tribus organis€es sur le plan social et politique se deplagaient sans 
cesse et oU des heurts arm€s entre clles €taient fr€quents. Dans la 
situation particuliere €voquee aux paragraphes ;7 et 38 ci-dessus, Eitant 
donn€ la raret€ des preuves quant ~ un exercice effectif d'autorit€ 
concernant sans equivoque 1~ Sahara occidental, il est difficile de voir 
un exact parall€le entre la revendication du Maroc et celle que le 
Danemark a formul€e dans l' affaire du Statut Juridigue du Gro~nland 
oriental. On ne Peut pas rem€diGr a cette difficult8 en faisant appe1 .a 
1 argument de l 1unit€ ou de la contiguit€ g€ographique. De fait, les 
renseignements dont la Cour dispose indiqu~~t que l'unite 
g€ographique du Sahara occidental et du Maroc est assez contestable; 
cela aussi tend a faire ecarter toute application de la notion de 
contigu!t€. r~e si la contigu!t€ g€ographique du Sahara occidental 
et du Maroc pouvait ~tre prise en consid€ration en 1 1 occurrence, il 
n'en serait que plus difficile de concilier la raret8 des preuves 
d8montrant un exercice non equivoque d 1autorit€ a l 1 8gard du Sahara 
occidental avec la th€se marocain(" de la possession imm€moriale. 

93. D6 l'avis de la Cour, ce qui doit d€terminer de fagon decisive 
sa r€ponse ala question II, ce n 16st pas ce que l 1on peut indirectement 
deduire d 1 €v€nements passes, ce sont les preuves qui se rapportent 
directement a un exercice effectif d 1 autorit€ au Sahara occidental 
au moment de la colonisation espagnole et pendant la p8riode qui l'a 
imm8diatement pr€c€d€e (voir ~tlnguiers et Ecr€hous 1 arr~t, 
C.I.J. Recueil 1953, p. 57). Le Maroc a fait aussi valoir des moyens 
de preuve se rapportant sp8cifiquement ~ l 1 €poque de la colonisation 
eta la p8riode qui l 1 a pr€c€d€e; la Cour va maintenant les examiner. 

* 

94 .• Le .... 



- ;l6 -

Morocco ¥1.5 the only independent <;tate which exister'l in the north-west 
of' Afr1oa, it points to the geOgraphical contiguity of \¥estern Sahara to 
Morocco and the desert charncter of ·the terr:f.tory. In the lj_ght of 
these consi~rations,. it n1£!.lntains tl1<.1.t the historical material 
suffices to establish :viorocco 's clatm to a title based "upon continued 
display of authority'' (loc. cit ... p. 215) on the same principles as 
those applied by the Permanent Court in upholding Denmark's claim to 
possession of the whole of G'reenland,. 

92· 'Ibis methOd of forll'J.llating I'-~oroccots claim to ties of 
sovereignty with Western Sahara encounters certain difficulties. As 
the Permanent Court stated in the tJ<iSe concerning the legal Status of 
Eastern Greenland, a claim to sovereiGntY based upon continued display 
of authority involves 11 two elements each of which lTUSt be shown to 
exiet: the intention and will to act as sovereign, and some actual 
exercise or display of such author1ty11 (ibid., pp. 45 f.). True,. 
the Permanent COUl"'t recognized that in tiW"'"Ca.se of claims to 
sovereignty over c:rea.s in thinly- populated or unsettled countries, 
"very ,_ittle in the wa.y of actual exercise of soverelgn rights11 

(ibid., p. 1!6) might be sufficient in the absence of a competing 
claim. ButJ in the present instance, Western Sahara, if somewhat 
sparsel:~ popula.ted, was a terri tory across which socially and 
poli t!cally o1•ganized tribes were in constfillt mo·Jcment and where 
armed incidents between the!=:e tribes \'tare frequent. In the 
particular circumstance~ outlinod in paragraphs 87 and 88 above, the 
paucity of evidence of actual display of authol'ity unambiguously 
relating to Vlestcrn Sahara ,-.enders 1 t difficult to consider the 
Moroccan claim a.s on all fours with that of Denmark in the Eastern 
Greenland. case. Nor is the difficult~{ cured by introducing the 
argument Qf ieographical unity or contiguity* In f'a.ct, the information 
befoi'(' the Court shOW's that the geoE:raphical unity vf Western Sahara 
with Morocco ts sOmewhat debatable, which also mJ.li tates against 
giving effect to the concept of contiguity. E·;en if the geographical 
contiguity of '"estern Sahara with f!Jorocco could be taken into account in 
the present connection, it would o:J.ly make tha pauC'ity of' evidence of 
un~biguous display of authov.:tty with respect to Nestern Sahara more 
difficult to reconcile wtth l·::urocco !:;: clllJtn to imm~morial possGssion. 

93. In the view of the Cou1 .. t, however, what must be of decisive 
importance in determining its answer to Question II is not indirect 
inferences drwm from events in past history but evidence directly 
relating to effective display of' authori tJ in Western Sahara at the 
time of its colonization by Spain and in the period immediately 
preceding tho.t time ( cf. ~linquiers and Ecrehos J\l ent 
I.C.J. Reports 19)3 .. p. 57 . As f,1orocco has also adduced specific 
evidence relating to the time of colonization and the peri~i 
preceding it, the Court will now consider that evidence. 

* 
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94 · Le Maroc demande a la Cour de tenir compte de la structure 
particuliere de 1 1 Etat ch€rifi~n en examinant ler moyens de preuve. 
De l'avis de la Cour, aucunc regl0 de droit international n'cxige que 
l'Etat ait une structure d€t~rmine~, camrne le preuve la diversit€ 
des structures etatiques qui existent actuellement dans le monde. 
La demande du Maroc est done l€Gitirnc. ?lus particulieremtnt, lorsqu 1un 
Etat revendique la souverainete sur un territoire, sa structure 
propre peut ~tre Ull €1€mer:t a_ prC!1dr~~ Gll consid€ration pour juger 
de la realit€ des manifestations d 1activite etatique invoqu€es 
comme preuves de cette souverainet€. 

95. Qu'au moment de la colonisation du Sahara occidental par 
l'EspagnE.: 1 1Etat ch€rifien ait eu un caractf:rc particulier, cela est 
certain. Cette particularit€ tenait 3 ce qu 1il €tait fond€ sur le 
lien religieux de l'Islam qui unissait les populations et sur 
l 1 all€geance de diverses tribus au Sultan par l 1 interm€diaire de 
leurs ca!ds au de leurs cheiks~ plus que sur la notion de territoire. 
Or, des liens religieux cammuns oLt evidemment exist€ dans bi~n 
des r€gions du monde sans que cela implique un lien juridique de souverainete 
ou de subordination ll un souverain. Comrnc le Maroc l'a fait 
observer lui-m~e dans son expose oral, le Dar el Islam, lui aussi, 
groupe aujourd'hui et groupait a l 1 €poque consid€r€e des Etats distincts 
unis par le lien de la religion musulmane. D'autrc part l€s 
liens politiques d 1all€geance ~ un souverain ont souvent ete un €16ment 
essentiel de la texture de l 1Etat. Mais cett~ all€geance doit 
incontestablement ~tre effective et se manifester par des actes 
t€moignant de 1 1acceptation de l'autorit€ politique du souverain, 
pour pouvoir ~tre consideree comm0 un signe de sa souverainete. 
Autrement il n'y a pas de manif~station ou d'ex~rcice authentique de 
l'autorit€ €tatique. Il s'ensuit que le caractere particulier de 
l'Etat marocain et les formes Jarticulieres sous lbsquelles sa souv0rainet€ 
a pu en consequence :"'· mr'"!:l ift.::stc.:T nc C.isp.:.::LS0r:t pas ls. Cour d 1 ..;:xa.miner 
si, au moment pertinent, la souverainet€ maroCaine s'ex~rgait 
ou se manifestait effectivement au Sahara occidental. 

96 • On a af'finn€ dE.vant la Cour, et il n 'a pas €t€ contest€, que 
durant la p6riode consideree l'Etat marocain se cornposait pour UJl(; part 
de ce qu 1 on appelait le bled makh.zen, c 1 .:::st-0.-dire les rGgions 
v€ritablement soumists au Sultan, et pour une autre part de cc que 
l'on appelait le bled siba, c'cst-h-dire les r€gions oU en fait les 
tribus n 1 ob€issaient pas au Sultan. Selon le Maroc, les deux expressions, 
bled makhzen et bl~d siba, indiquaient simplcment d0ux modalit€s de 
rapports entre les autorit€s locales marocaines et le pouvoir central 
et non pas UltC s€paration te-rri toriale, e:t 1 1 cxistenCt' de CCS 

diff€rents types de rapports n 1affectait pas l'unite du Maroc. En 
raison d 1 un fond cultur~l commun~ l'autorite spirituelle du Sultan 
etait toujours accept€e. Ainsij d'apres le Maroc, la distinction 
entre le bled makhzen et le bl8d siba traduisait une volant€ de contester 
non pas l'existence du pouvoir central mais plutOt lcs conditions 
d'exercice de cc pouvoir; le bled siba Btait, en pratique, un moyen 
de decentralisation administrative. A l'encontre de c~tte opinion, 
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94. r.~orocco reque:;tl-3 that, in appreciatir .. g the evidence, tho Court 
should ta.loo a.ccount uf the special strJct-ure of the Sherifian State. 
No rule of international law, ln the viev1 of the Court, rPquires the 
structure of a State to folloti' any particular patternJ as is evident 
from the diversity of the foriTIS of' State found in the world todft.y. 
Morocco's request is theref~re justified. At the same time, where 
sovereignt~l over territory ts claimed, the ~1.rticular structure of a 
State may be a relevant element in ap;_1reciating the renli ty or otherwiso 
of a display of State activi~y adduced as evidence of that sovereignty. 

95. That the Sharifia.n State at the time of thEJ Spanish colonization 
of Western SahEU'a was a State of n special character is certain. Its 
special character consj_sted in the fact that 1 t was founded on the 
common religious bond of Islam existinr: among the peoples and on the 
alleeiancc of various tribes to the Sultan, through their caids or 
sheikhs, rather than on the notion of' terr:L"tory,. Common re~ igious 
links have, of course, existed in many parts of the world wlthont 
signifyinr, a legal t.te of sover~ignty or subordination to ··•· ruler. 
Even the Dar al-Islam, fLS Morocco itself pointqd out in its oral 
etate110nt, knows and then knew separe.te States within the common 
religious bond of Islam.. Pol! tical t:l.es of allegiance to a ruler, on 
the other hand, have frequently fo:t'med a major element in the 
compo.cition of a State.. Such an allegir.mo(;:', however, tf it is to 
afford indications of the n1ler 's sovereignty_. ITJIJst t:lea.r1y be real 
and manifested in acts evidencinr; acc~";ptance- of his pol1 tical 
authority. Otherwi:1e_. there will be no cenuim~ displa~r or exercise 
of State author:! tr. It follow:.:: that the special char&.ter of the 
Moroccan state and tho spe·cial forr.JS in HhJch its. exeY'cise of sov<~l.'Ci[:nty 
may 1 in consequence, h.:J.ve expresaed ttse.clf 1 do not dispense the Court 
from nppreclatJng whnther at th~) relevant time i"'loro(.~cru-. sov'oreignty 
was effectively m::ercincd or displayed in Hestern S!lhara. 

96. It has bee:n stated bcforto tlic Court, tmd not disputed in the 
course of the pror:!e~difl.'::s, tl12.t, at the relevant period the 
Moroccan !]tate consi~ted p:1rtly of wi1at. was called the Bled Metkhzen, 
areas actually subject to tl: Sulta~- culd partly of what was callod 
the Bled Siba 1 areas in whinh de facto the tribes were not submisslve 
to the Sultan. ~vJorocco ~Jt.u.teG that. thn U1o exprei'lsj_ons, Bled !'-lakl1Zen 
and. Bled 8iba, m(?rcly de!';crib<.')('!. two types of relationzhiP between the 
Horocoan local author1 tie::c: and tho QCnt:rnl power, nut a terr.1 torial 
separation; and that the exj_stenc~ of tht~se different type::: did not 
affect the nni ty of r~oroceo ~ Becn::..se of a conrmcm cnl tural het'i tagcJ 
the splr:I:L-ual :.'I.Uthority of the .S11ltrm vra.s always accepted. Tk'rus ·the 
difference betwe(!n the Bled i',1akhzen and the Bled Si.ba., Morocco 
mainta1ns 1 did not r~flect. a wish to ch<.tllenr;e thP exjstence of the 
central power• ~c J111.wh as the condi t:i.ons for the exeroise of' that 
power:;. and the Gled S!ba wt).:::>, in prac-.tice, a way of P.:ffect1ng, an 
adminiotra.ti ve. douentrnlizat'lor, of authority. Aga:.tnst this view 
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an soutient que ce qui caracterisait le bled siba 1 c'Stait le fait 
de ne pas etre administr€ par l~ makhzen; il n'envoyait pas de contingent 
a l'armee ch€rifienne; le makhzen n 1 y percevait pas d 1 imp8ti le 
gouvernement de la population etait aux mains de ca!ds nammes par les 
tribus, dont l'autorit€ d€coulait plus de leur acceptation par les 
tribus que d'une d61€gation de pouvoir €manant du Sultan; m6me si ces 
pouvoirs locaux ne rejetaient pas totalcment leur appartenance a 
l'Etat ch€rifien, dans la r€alit€, ils €taient devenus des pouvoirs 
ind€pendants de facto. On fait valoir en outre que les temoignages 
historiques montrent que le territoire situe entre le Sous et le Draa 
etait dans un €tat d 1 insoumission permanent et faisait partie du 
bled sibaj cela impliquerait qu'il n'y avait pas d 1 exercice eff~ctif 
et conti.nu des fonctions etatiqut::s m&te dans ces r€gions situ€E:s au 
nord du Sahara occidental. Dans la pr€:sente affaire, l'Espagne, le 
Maroc et la Mauritanie se sent accordes a reconna!tre que le bled siba 
€tait consid€r€ camme faisant partie de l'Etat marocain a 1'€:poque1 et 
c'est aussi ce qui rcssort des renseignements dent la Cour dispose. 

97. Que les regions situ€:es juste au nord du Sahara occidental 
aient ete comprises dans le bled siba durant la p€:riode pertinente, ce 
point ne semble pas conteste. C'est done un €1€ment que l'on doit 
prendre en consideration pour appr€cier les donnees qui ant ete 
presentees au sujet de l'autorit€: que le Maroc aurait manifestee au 
Sahara occidental m~e. 

* 
98. Comme preuve de 1' exercice de sa souverainete au Sahara 

occidental, le Maroc a invoqu€ des actes par lesquels, selon lui, 11 
aurait manifeste son autorit€ sur le plan interne, ainsi que 
certains actes internationaux qui constitueraient la reconnaissance 
par d 1 autres Etats de la souverainete marocaine sur tout ou partie du 
territoire. 

99. Pour montrer qu'il exergait une autorit€ sur le plan interne, 
le Maroc invoque principalernent des €1€:ments prouvant l'all6geance de 
cards sahariens envers le Sultan, y cornpris des dahirs et autres 
documents concernant la nomination de cards, la perception d 1 imp$ts 
cor~ques et autres_, ainsi que ce que 1 ron a denornm€ des "d~cisions 
rnilitaires 11 constituant, selon lui, des actes de resistance a la 
penetration €trang8re sur le territoire. Il fait valoir en particulier 
que la confederation des tribus Tekna_, ainsi que leurs allies, 
pr&taient allegeance au Sultan; une partie de ces tribus etait 
9tablie dans la r€gion du Noun et une EU.ltre nomadisait le long 
d'un parcours qui traversait des r€gions du Sahara occidental : 
c'est, ·dit le Maroc, par l'entremise de cat'ds Tekna que le Sultan 
exerc;.ait son autorit€ et son influence sur les tribus qui nomadisaient 
dans le Sahara occidental. Par ailleurs, apr~s que le marabout 
Ma el A1hln se fut 6tabli a Smara da..-,s la Sakiet El Hamra vers 
la fin des annees 18:)0, une grande partie du territoire est passee,. 
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it is stated that what characterized the Bled Siba was that it was not 
administered by the Makhzen; ic did not contribu~e contingents to the 
Sherifian army; no taxes were collected there by the Makhzen; the 
government of the people was in the hands of caids appointed by the 
tribes~ and their powers were derived more from the acquiescence of the 
tribes than from any delegation of authority by the Sultan; even if 
these local powers did not totally reject any connection with the 
Sherifian State~ in reality they became de facto independent powers. 
It is also said that the historical evidence shows the territory 
between the Souss and the Dra'a to have been in a state of permament 
insubordination and part of the Bled Siba; and that this implies that 
there was no effective and continuous di5play of State functions even 
in those areas to the north of Western Sahara. In the present 
proceedings~ it has been common ground between Mauritania 1 Morocco 
and Spain that the Bled Siba was considered as forming part of the 
Moroccan State at that time, as also appears from the information 
before the Court. 

97. That the areas immediately to the north of Western Sahara 
lay within the Bled Siba at the relevant period is a point which does 
not appear to be in dispute. This is accordingly an element to be 
taken into consideration in appreciating the material which has been 
submitted regarding the alleged display of Moroccan authority in 
Western Sahara itself. 

98. As evidence of its display of sovereignty in Western Sahara, 
Morocco has invoked alleged acta of internal display of Moroccan 
authority and also certain international acts said to constitute 
recognition by other States of its sovereignty over the whole or part 
of the territory. 

99. The princip~._l ilJ.dic~;.ti-='n.S of._ n intel":w.l11 displ~y of nuthori ty 
invoked by Morocco consist of evidence alleged to show the allegiance 
of Saharan caids to the Sultan, including dahirs and other documents 
concerning the appointment of caids, the alleged imposition of Koranic 
and other taxes, and what were referred to as 11 military decisionsn 
said to constitute acts of resistance to foreign penetration of the 
territory. In particular, the allegiance is claimed of the 
confederation of Tekna tribes~ together with its allies~ one part of 
which was stated to be established in the Nann and another part to 
lead a nomadic life the route of which traversed areas of Western 
Sahara: through Tekna caids, ~1orocco claims, the Sultan1 s authority 
and influe!1ce were exercised on the nomad tribes pasturing in 
Western Sahara. r1ore::lver, Morocco alleges that, after the marabout 
Ma ul-'Aineen established himself at Smara in the Sakiet El Hamra in 
the late 1890s, much of the territor~y came under the direct authority of 
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selon le Maroc~ sous l'autarit€ directe de ce cheik~ lequel aurait ete 
le repr·.:Gsenta...'1t p.3T'son.nel du th:.lta.n.. I.e r-1aroc me-t egalement l' accent 
sur deux exp8ditton ... s entrept'j se.s p;-,y- J.c- .sultan Hassan !er en personne 
dans la. r€c;ion :-rJU::i.: _.:_'n'l.~-.r. C:u ScwJ. PL ::..882. ;;: .. 2Bh _ _cc-ur ma:i.ntt:nir et 
ra:ffermir SOE autorit8 dans la p&tie m8ridionale de S€S domaines,. 
ainsi que sur l 1er.vo:.. d 1 ei:'mes Pi:II' le Sclt; .... a 1\'la el Ai'nin et 8. 
d 1 autres dans le SUd pou~ 1:'€ll.fOl'C.E:~ leur re~.~Stfu'1C~ 8, la p€n8tration 
Btrang€re En g8ncira). J.c,· !v.aro..:: soutient que 1-:: Sahara occid0ntal lui 
est depuls tuujour3 rat·:...achG pa:.• d.os li·)ns commuru: d 1 o-rdr~ ethnique_. 
culturel et relig:Leu.xJ et que la Sak~.et El Har.r.:-a a Bte artificiellement 
s8por8e du territoil'e .IJlh-r:>oca::.n du Koun par la colonisation. 

100. De son c&:e> J 1 Es~acne fai:t; va,_oj:,~ l; atsence f::::oappante de 
tout document ou de tu1x~ PJAtre ~ndice qui prouve la ma.r..ii'Bstation par 
le Maroc d 1une autorit4 politique sur ie Sah2ra occidental. Elle 
soutient en effet que .ies a(r' .... c;::> c:.e ncmL1.atlon de cai'ds produ.its par le 
Mat>oc - qu 1 il s ~ agi.ssf" de: dl'1.h.:irs ou de corre~pon.da.nc;e officielle -
concernent non parJ :e Sahara occidental mats des :;_~egions situ8es dans 
la p&•· .... :r_e m€;"idj_oGco.l') du Naroc teJ.les q·u.e l.e Noun et 1e Draa; aucun' 
document d 1 acceptation proven;;.;_.ilt des int8r~t:.sEb n' a d' ai.lleurs Cte 
pr€sent6. En l~utrc" ~;e.1~1~1 1 :E.:;:p<J0n'.:!_,. e:.e.s p ..... ~tendues nominations comme 
catds Bta:i.ent ·-·on~erecs ?:o. det> ·..!h.<=>::i_ks d8j1i 8lu3 par leurs propres 
tribus ct '"' constit'laient; en .2a:i.t aue des t:J.tres hono!"ifiques 
accordes a G...::: fJ:'l.::.'f2 .:.oc-_;nx o:i€,jG. f'.;.~""l -fonction et ind.€pcndants de facto~ 
En ce .qui con~~-:·n,:;; la cort'ed€:-ation de.s Tzkna .. 1_":!~ deux parties qui la 
COllStituai.ent of:Ut:rf\ttJl.la.iGnt des re..pporu.s "G0u·~ 8. fAJ.t diff€rents avec 
le Sultan; seul,<~ lEos 'I"'"kr~rt. sedenta:i ""'8S. e+,ablis ddDS le sud marocain, 
reconnaisoaient n:r:~ a1::..€geance politique enve2~ lc SultDn, alors que 
les f'ractions nomadEJs de J_,..J. 1:.r J.tu_, qu.~ pa;."ootJ.rs..ient le Sahara 
occidentaJ ..• t.>.ta::.ent d.er: ~~~~:e!cna li.brez"; autonom:;s et independa..'1tS du 
Sultan L'Espagne aff:i.rme en 1;u-...;re qnG ll;a el At:roi.n n 1 a ete 8. aucun 
moment le '":'e[)!'Gse!"l~arr' ... pers.cm .. "l'=ll .-:'"" ]_' '1'-ltor..:..te du Sultan .311 Sa.l--tara 
occidentaJ st c•u.' oci. :'1n+:-.,n.·:_-'·"') i.l r"'XE>"':'t1Ait f'on aFb_..:r•:i."t€ au .. ~ud du Draa 
en tou~c i.ndeV:·nd;:.:.Ece; .ses x-;o:,p~\(.1:': ·~r-> c.~Veo Jr, Sultan 8taient fondes sur 
le respect r0:ip~ .. 'Of1i..J.C e+, 3Ul l"' :i..:-.-::.4t>.ft qu! i.lS f:LVai~nt tOUS deux 8. 
r8sistel"."' 8_ l' E'Xi;)&.o.'1~i·'11l .:::"'::.•c:..r.Q "Li.se au .sue:; iJ .. S 1 at_,;iSSai t .T rapports 
entre e,:_<;?~1lX 2t IlC.H! dA llcr..z polt·::~ques d 1 a.L! ... 8,0eance OU de souverainete. 

101. L 1EJi~agnc j r.?:::rqu··; d·::. Sl<.I'CL"'oft .'.. 1 e.bs~n•.H:: ie toute preuve 
relative au r,.a::."-T~Fm3 d 1liTl·xit...:. r_.aT" l.c.s l::.":i.b"c.<s' du SahiJl"a o-:Jcidental et 
rd.e que l' on pui.~:;e -:;n fc.-~:.. ni·._.·~ SE' lon elle. 1 r -:J.nc: des caract4ristiques 
du bled si"iJa etait qu:J .:es tri blJ_.S r~t't1.Eaient ] ! impCt et au Sahara 
occidental a.ucun imp0t n ava:..t. ~ama:Ls 0tr;§ verse au makhzen, En 
ce qui concern8 les t:xpAd:i..""Cij.ons c.l.u ,')ul"G:;m de 1882 et de 1886, 
les documer..ts histo:.~iqP8E: rr.oi'lt;:"e.crt., d 1 aprLs 1 1Espat;ne, qu 1 elles 
ne sont jamai..s pa..."'"'V(;t:..,<es au. Sahara ocdd;:omtal ni m&me au Draa., 
n' ayant atteint que l.e Sou::.: e~ l.e Noun, e"C qu 1 elles n · ont ~1· ail.1t=~-'..lrS 
m@tne pas r€ussi a S·";~ffi'~ttrC i.ota:.:amenJ CE'S re[~ions; elles ne Sct.Ura.ient 
done consti tucr une P-~~euvc: de .J.' exercice d 1 une au.tori t8 au Sahara 
occidental. L'Espac;LJ.e affirw:o: qu 1ellt!S a.v.:Uent pour but d'emp&cher 
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this ~heikh, and that he· himself was tr.e personal representative of 
the _SUltan. Emph4Sis is alsO placed by Morocco on two visits of 
Sultan 'Hassan I in person to the southern a:rca of the Souss i.n 1882 
and 1886 to. maintain and strengthen his authority in the southern part 
of his realm, and on the despatch. of arms by the Sultan to 
Ma'ul-'Aineen and others in the south to reinforce their res1sta.ne:e to 
foreign penetration. In geperal, it is urged that Western SaQara 
has always been linked to the inter! or of T•lorocco by common 
ethnological, cultural and religious ties, and that the Sal{iet _El Hamra 
was artificially separated from tho I"loroocan terri tory of the Noun by 
colonization. 

100. Spain, on the other hand, maintains that there is a striking 
absence of . any documentary evidence or other traces of a dis.play of 
political a.Uthori ty by Morocco \\11th re~pect ty Western Sahara. The 
acts of appointment of caids produced by Morocco, whether dah~rs_ or 
official correspondence, do not in Spain's vic~w relate to \Ve15-tern 
Sahara but to areas within southern l'-1orocco such as the Noun and the 
Dra 1a; nor ,has. any documexlt of acceptance by the recip;1enta been 
adduced. Furthermore., according to Spc1.in, these alleged 
appoir..tments e.~J cair.l weru conferred on sheikhs already elected hy 
their own tribes and were, in truth 1 only titles of honour bestowed 
on existirl(; and J.e facto independent local ru.lers. t1s t:J th~ Tekna 
c nnfcde :'r:..tion, :t ts two par>ts :u·(; ~=;u.i,i ·to h."J.vc· hc~.:-n .ln q1..<i te. clifferca.t 
rY.•lation~ to the Sul tar.: only tl)c scttlod .. T~knaJ established ~n southern 
Morocco, acknovrledced t.li.eir p-.Jlitical a1J.cg1Mce to the Sultan, whila 
the nomadic septs of the tribe who traversed the ~,'estern Sahara were 
'1free'' Tekna, autono;·rlDUs and independent of the ·sultan. Nor· was 
Mu ul- 1Ainecn, aeco:rdin;; to ;:;pa.in, at any time the personal 
representative of th(: Sultan's authori.ty in \1Jestern Sa.IJ.ara; on the 
contrary~ he excrc.i.sed hi a authority to the south of the Dra 1 a in 
c~mplete inde;pe;mdencn of the f.~ultan; his relations with the Sultan 
were based on rnu:tual reB pee t and a common int12rest in t'es:i.sting French 
expansion from the (;;outh; they "flere rela,tions of equc.lity, 
not political tics of allegiance or of sov-ereignt.y. 

101. FUrther, Spain invokes the absDnce of any evidenGe of the 
payment of taxes bY tribes of Western ~lahura and denies all possibility 
of such evidence beir:Q:<: adducedj according to 3pa1n, it was a 
characteristic even of the Bled Siba that the tribes refused to be 
taxed., and in Vlestern Sa.hara there was no question of taxes having 
been paid to the f\'la.khzen. J\s to the Sultan ts expeditions of 1882 and 
1886, these, aecordint.: to ::;p,3.in, a't"c shown hy th~..: historical ~vid0r..cc 
never to have reached Western Sahara or even the Drat a,. bt:rt only the 
Souss and the Noun; nor rlid they succel8d Jn completely subjecting 
even those ar•eas:;. and they cannot therefore constitute evidence of 
display of authority with respect to Western 2,aha:t'a. ·TI1eir purpose, 
Spain maintains, wa.c:> to prevent commerce between European::; and the 
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les echanf:es commeraiaux entre les Europeens et les tribus du Sous et 
du Noun1 ce qui ne concernait '1ullement le Sahara occidental. De merne 
1 'Esp.a,.~ne pr€tend que les actes survenus au Sahara. occidental et qui 
auraient €t€ des actes de resistance ala penetration €trangGre n'ont 
ete rien de plus que des incursions sporadiques pour piller ou prendre 
des otages a ranqonner, et qu'ils n'avaient aucun lien avec 1 1 exercice 
de 1 1 autorit8 marocaine. D 1 une mani~re g€n€raJ.e~ pour des raisons 
d 1 ordre gSographique not amment, 1 1Espagne met 8ga.J.ement en doute 
l'unit€ entre la r€Gion du Sahara: et les r8r;ions du Maroc meridional. 

102. Dans la mesure oil elle concerne les pr€tentions marocaines 
quant a 1' exercice par le Maroc de la souverainet€ sur le Sahara 
occidental au moment de la colonisation, la th2se de la Nauri tanie 
peut se resumer ainsL La Mauritanie ne s' oppose pas a 1 I af'fi~mation 
selon laquelle le Maroc aurait exerce son autorit€ sur certaines 
r€gions du territoire, vers le nord. C1 est ainsi qu'elle ne conteste 
pas l 1 all€geance au Sultan de la confBderation des Tekna a cette 
6poque ni la pretention du Maroc selon laquelle le Sultan exergait, 
par l 1 interm8diaire de catds Tekna du Iliaroc m€ridional, une certaine 
autorite sur les Tekna nomades pa.rcourant ces rEigions du Sahara 
occidentaL La Mauritanie ne reconnaft pas cependant 1' all6geance au 
Sultan d6S autres tribus du Sahara occidental, estimant qu 1e1les 
appartenaient au Bilad. Chinguiti ou ensemble mauritanien. En 
particulier elle maintient, comme 1 1Espagne, que les Regueibat €taient 
une tribu de marabouts-guerriers totalement independante a la fois des 
cal'ds Tekna et du Sultan et qu 1elle avait plut6t des liens avec les 
tribus du Bilad Chinguiti. La Mauritanie ne reconnaft pas non plus 
que Na el Ai"nin ai.t represent€ 1 1 autorit€ du Sultan au Sahara 
occidental. Elle souligne au contraire qu 1 il s 1 agissait dtune 
personnaltte chirl£.juitttenne qui avait acquis influence et rc:Dommee a 
la t€te d 1une contrerie religieuse dans le Bilad Chinguiti et qui, 
vers la fin de sa vie, a jou€ un r8le politique dans la Sakiet El Hamra. 
Tout comme l'Esp~;ne aussi, la Mauritanie soutient que, en tant que 
personnaee politique organisant et diriceant la resistance a la 
penetration frangai.se, Ma el A.l"nin traitait avec le Sultan sur une 
base de cooperation entre egaux et que leurs rapports 4taient des 
rapports non pas d 1 all€t~ance mais dralliance, qui n'ont dur€ que 
jusqu'au moment oU Ma el Alnin s'est proclame Sultan. 

103. La •••• 



tribes of the Souss and Noun~ and this purpose was unrelated to 
Wester:1 Sahara. I\gain, the a~leged acts of res_ stance in Western 
Sahara to foreign penetr·ation are said by Spain to hav.~ oecn nothing more 
than occasional raids to obtain booty or hostages for ransom and to 
have nothing to du with display of r·1oroccan authority. In general, 
both on geographical and on other grounds, Spain questions the unity 
of the Saharan region with the regions of southern r!Jorocco. 

102 IV!auritania 1s view~ .. in so far as they relate to Morocco 1s 
pretensions to have exercised soverej_gnty over Western Sahara at the 
time of its colonization_, may be summarized as follows: r>'lauri tania 
does not oppose Morocco 1s claim to have displayed its authority in 
some, more northerlyp areas of the territory. Thus it does not 
dispute the allegiance at that time of the Tekna confederation to the 
Sultan) nor riJorocco 1s claim that,. through the intermediary of Tekna 
caids in southern Morocco, it exercised a measure of authority over 
Tekna nomads who traversed those areas of Hestern Sahara. Mauritania 
does not, however, admit the a~legiance of other tribes in Western 
Sahara to the .Sultan,. as it considers them to belong to the 
Bilad Shingui tti, or Mauritanian entity. In particular, like Spain, 
it maintains that the Regheibat were a tribe of marabout warriors 
wholly independent of both the Tekna caids and the Sultan~ and that 
their links were rather ~ith the tribes of the Bilad Shinguitti. 
Again, Mauritania does not admit ~hat the marabout sheikh, 
Maul- 1Aineen"' represented the authority of the Sultan in \'lestern 
Sahara. Instead, it irisi sts that he was a Shingui tti personal! ty, 
who acquired influence &~d r€nown as ~ead of a religious brotherhood in 
the Bilad Shinguitti and also oeca~r a political figure in the 
Sakiet El Hamra in the later sta£eS of his life. Like Spain also, 
Mauritania maintains that, as a political figure organizing and 
leadir-'6 resistance to Fren"Jh 1 ~netration, t!Ja ul- 'Aineen dealt with 
the Sultan on a basis of co-ops!rs..tio~ be"V:-1een equals; and that the 
relation between them was not one of allegiance but of an alliance, 
lasting only until the time came when the sheikh proclaimed himself 
Sultan .. 
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103. La Cour He rn.ii\~,.....nnait ~;as _L~ ~;i L'H .;ior• du. Si..l.l tan du Maroc 
en 1...ant CJ.UC .::J-1ef l"(!~i 1:;jeux, Jl CE -1 'lJ .Sftrr:tJJ,_; ~.lUi r~epf''Klar.-t. que les 
renlJelg."lemerrt.;; foli.~ni_s e~. lcr; 8rV-J_ment,". 5r· .. ·r)(_11J?.s r•ar J.e Maroc 
Elic1L1ent l 1 esseLt.J~-.L rles :.ljf:riculttis :~'J.e sou.levf! L.! pr~tention 
ma.rocaine Quant 1. 1. E-xtrc:i0e pff'i?(.:L::_f de sa SrnJver•aL·if'ti; interne .3U!' 
le Sahara a~:c.:lder_tcd.. I..<:~s cil~ril'~nt~; e;·j la pn:~~~f:!;;>:.:-;ion dt:: la Cour 
paraissent ·c.:,ier. (!::.>r .. L rrr~t· qt,;,e pr·e~quQ tJ)U.S lE:s rla-,d l'S et autre::; actes 
relatif.s a des co.'l'a;: \~Qncernaiu:;t d.::::: y•{!"·i."l{l;) ::;itu{cs a l'inter-ieu!' 
\iG ce qu:l.. i?..St aU.jnut.'J 1l·,IJ.:i. 13 jVJ£:rt-c f'T. u;. 5<J!'ti::;ent. paS a demontrer 
qu 1 um~ aut("'ri t~i maro._:-'lim~ se srd. t effe,~ t_:_ '·'Cmcnt. l!.lar.ifestRe au Sahara 
occidental. On ~10 S.:Jurai :-.dire non ~-L.:;.::.; que lcs renscdgnemer:ts fournis 
rar .Le ~<lar<"c prOU.'Jt~nt. de mac.!.er~ cono'<3in;.:;anv~ c:tue ·::elui-ci alt per9u 
ou lcvC ir::>c; imt='fil.s dctnt:i le terr.i.\.OiJ'C:, En c~; -:.,ui C'onct:rne h~ 
r:h(;ik ~-Je. el A!.nin, J.ts mt.J.l·~-iplf'.:". espr,(··t!i de ~·;;-' C<i!"r.iE:re peu'Jent 
susclter des r'_r)il\.e::· qu&nt a .la r~a~~:.l!'t:: pr(r.·~:-::0 de ::;:t;.;.S rupp-~Jrts avec 
J.e .Sultar>, 'tUi ont d 1ai11t=:Ul"'-:i c':tr~ rlJ;.:.:•;··~>etJ;E;:·~· .i.~·~terr,J:'<.'tP:~. Dan~ 
l

1
en:"er.;b::.e_, .J.c.~-:. (-l.-.::;·,~r.t;s r~c-r;t ~c: C -~v jj·~lr'fT n<.. ~:L<C'im:nt, p;:w pnur 

ln cr;nvalncn:o qut:• 1t'S D''li_vj_:fci,., .i•'< ~:-0 C;J',~.:'~"!r :·.ol<:!Dt \ ~;(.nsld8r·er comme 
unt..: r;anifr:.->L~,t:·Tr:: Q,; l'-:JUtor·L'-". :l'.l ,~L:J 'A,;-. nl., .rx.J~;c!r'c-, ~;r,cidentr.·Jl au 
morrK·i.t r:lP 1<~ (·,'.1.·-lr:i~;:::;i.'' ~_,J,. 

104. En cu.t-::,~ 1E.~ H.rJ:;;c=.i~·;r.en,,:Ti.\.~ -1on·:~ ::.::-. . :•.,u·.-.· ::i:~.c;p0se ,<Jc·mt-.lent 
a"len r•f'nflrrnc;r qt_;,e .1(::,.- e.xpt:.'-dl~--~---t,:-" .;u ;;;1zli:&~l Hr.:sf:~~n :(:r flem; 1'~- sud, 

en .lf',f.2 Cl. lf-)[,fi, v-Ls~~-i.t-:r.t tovt.cG :iP~-:e. f-ip.-~~if·i.\,ue;·.-)er:t h· ~.>::us ec le 
Nour. l'::\, qL'er-. r'~dt ,,,l.le.s ;-,'orr\" p~s d·~r:;·:JC:f;; >· ]j.)ur1, j_c.- on:rte que, 
r1

1
fi..a:ct. n.3L;e pas f'·3.i.'Vl:':!:.l:e~; n. .. i :L.l'C,GI. ~~-.J.lc~.l -:)r t ~:-:rJ(:U!"0. iD(I:i.ns pu atteindre 

le 3ah::n~.1. '"'-~:··:ide;:~ r.t ~-. I..£~[; t l·~:~-rn l.:~ _;-'lJ\.l:r·J ,-·_.-; •.:'. pc:r·,-r:c 1.. :.<:.x~.t pu[~ non plus 
ala Cou.r •1f- :_:or::c1.i .. :~€-l·E::r .:~om:;-,'-'' d':O;';' :•et .• =·:i :'~:::-- .L Fi.r .. t '7l'..!!'OCft:ir1 d€5 acte=:: 
surverms av. g.;_,_~·.a:·-"l •F:cictr-:·,t_,~H c\·, cu(l.lil.:~:~ c1'1c .. t.c:-; :lc-. r•1's:L.st.an(;e h .l:.1 
pt·u{t,J'ati'.:T.l f-t.ri3.r.~·;_,li"·, .:'•. ,-,~·,, 1 1 ~;;-."·i r,'~J:-·i··-··=-- }:a·:·• :rc 3~Jl"Lctr. A_ 

l\'Ja €-:1 !\'t:>.i.I.1 C,', f, c4!,_)"·.-~~t'''!.:: p:>:;r• .L(-_,c_; ~ i'H·i)'H"·.!f:'/-~ :~, ~i ;''o(.-l_JOSCr• a_ 18. 
penr~trat:irm fr2~r".~'-~.i.0~ L l 1e>ot du 2o:L.<cl'~< .-.-;,:-~j_lr.;nt.el po:-1..c {;e toutP 
maniE-r-~;; s 1 i ,-.,_ 1-,c:r-: .. :r·' :.~.:r c:td· J·c-::-1t.:·r: •, :::ttr; -·;crrn 2 UJ1P mr:t~i.LJ\;.s La tion de 
l'autoriL6 du ;:;::I.LV;:·J, :>r. ; .. .L'J.t;. (;u • .:i.'tlt~~· ie: [~;~rur..:: af"i.'j_rme que la tr.ibu 
de:-j Reguelh<J-~ a ·'_,C.J.lrt.<r:J i~r.'...:;oJ<r·'~ J.r, .:ou.::~n:.dn·~~-/- de i.c1 .. .-~C'nf•)d\':h·a_t.ion 
rf.e,s Teknn, c ~ ~l.c,.r r,'":,;l tn~·.clr~il-;:_~_iJo·(~··; ::t::l.i,_:- du .'1•.i.l ~· . .:,tel . .L:...!.i-r:J~}me, .-;ett;e 
J.:ffJr;n:)"!__.int, !I 

1 c:::~Jt'. -·~'lT"C,(>-.;·:~r~ j![,; b•Jf.iTJf: r'·"~lJI;C; ('\"'DVEdi:::OH_Y~tc;:;, Q_uj 
plus c:::r•:. J 1 E~pJ:gnE.-· e+; l·-~ :,-;:::, .. o:-1 .::.:~~l( -.:"'....~.il'lYJ0i."t. --,ou_:_<:S ricu.x que c::E:i-te 
tri bu {;e met r~tb>u t.r; -t:Pl~·.' rr"lc:- r i~ r~·-tf1 i 1:, - .. , ~.3. J r: ~i;P.~l :- J r·~f~hJCrd.<Jr, te. 

105. PQ:!"' (:or .. .::;··_:c;l.1<":r.t .. leos ren.s1~tgnemer1ts (_icnt la Cour dlspose 
ne vionru:mt pa~, t-: ....-.f<':r ·1~:~ l)l"•~t-:·nllcr. de. i/arc)i' '"E-J.o:r.;, ia~ue.lle il a exerce une 
souverainete t..er1··1 tori ale S'.l.r> le Sal1Pt~'t' ocoldent;al. Ils .:1.c parai ssent cependant 
pa;;; e:xcllJ.rC .:.[l p--::,;:;:._;Jb Llit(~ ()U(- lc 2L-..1 t.a:1 c) t 7. mr:trJ.i!'c~., t8 une FJ.L.. tr)ri t.€- i.t 
1'€gaci de ecr\.a:if,,:;:: tr·J.h<:~ .en.~ LP1.-r-:!."l.(··h·,~:. ()~-; !lt:: pcH1.rral t sDremc.mt p;,s 
le dire rie~; Hr~'gto.eii.~·",_ eel d 1 aL..i1~c:::; tr:i'cu.:; ~nck;)•,:'J~l.T:::c:::; vi·.;ant. .sur le 
h.rrlt0irf.". i(<.tjE }( r·r. VC·. Q\.1-~c: .. t'1 ;.i).,.,_;· 1e::.; t'~·a.;•:,,i_;!;.:-; 'TT~k~Kt dvnt il 
est .-:·t.aLl] qL<~:.; ie:-~ ::-o:;.~···-·c;~lJ·f.i 'lt: ~"JJn;rr,i~;a~!.'.::L t.c·;:·vc.r:;r~_i. ... -r-.t YJO'Ll~nn~en~~ lt:. 
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103. The Court does not overl oak the position of the Sultan of 
Moroooo _as a religious leader. In the view of the court, however,. 
the intonnatlon and tU'guments invoked by 'Mof.occo cannot, for the most 
pat•t, be considered r~.S disposing of the difficul t.ies in' the Wc\y Of f tB 
claim to have exercised effectively internal sovereignty over Western 
Sahara. The ma tericd befor~ the Court appears to support the view 
that almost all the dahirs and other t1cts concerning caids relate to 
areas situated within present-~~y Morocco itself and do not in themselves 
provide evidence of effective. display· of t'lorocca.n author! ty in Western 
Sahara. Nor can the inf'orma tion furnished by ~lorocco be said to 
provide convinciug evidence of the :tmp0sit1on or levying of Moroaaan 
ta..""Ces with respect to the terri tory c As to Sheikh t-1a ul- 1 Aineen, the 
complexities of his career may leave doubts as to the precise nature 
of his relations with the Sultan_, and different interpretations have 
been put upon them. The material before the Court, taken as a whole, 
does not suffice to convince it that the activities of this sheikh 3hould 
be considered as l':klVing constituted a displv,y of the Sultan t s authority 
in Western Sahara at the time of :J.ts colonization. 

io4, FUrthermore, the informa.tion before the court appears to oonf1rm 
that the expedition~; of Sultan Hassan I to the south in 1882 and 1886 
both had objects specifically directed to the Souse and the Nour; andJ 
in fact, did not go beyond the Notmj so that they did not reach even 
a~ far ~s the Drata, still less Western Sahara. Nor does the material 
furnished lead the Court to conclude trw.t the alleged acts of 
r•esistance in Western Sahara to fol'eign penet:r-a tion could be considered 
as acts of the Moroccan State. 3im1larl:r, the despatch of· arms by the 
Sultan to Pia ul- 1 Aineen and otheL~s to encourage their resistance t0 

French penetrat:i.on to the ens·~ of Wc:"::tern Sal'w.1•a is, in n.ny case, open 
to other interpreta tlom.; than th•:: display of the Sultan 1 s tiUthori ty. 
Again~ although Morocco assert;::; that the Regheibat tribe alv.•ays 
recognized the suzerainty of +.;he Tekn~L confederation~ and tfll'ough thern 
that of the Sul t::m himself~ this atiSertion hac not bem1 supported by 
any convincing evidence. Moreover, both Spain a.nd tflauritania insist 
that this tribe of marabout warriors was Hho_1ly independent, 

105"< Collftquently, the Worll!lli""-<>ri. befo11e the court ·4oh. not support 
Moro.cco 's olaim to have exercised territorial sovere1snty over Wester~~ Sahara, 
On the other hand, it does not appear to exclude the poosib111ty that the 
Sultan displayed authori~y ov~r some of the tribes in Western Sahara. 
That this wa:: so with regard to th~ Regheibat or other indepnn.dent 
trlbes living 1n the territory could clearly not be sustained. The 
position is different} however} with regard to the septs of the Tekna 
whose routes• of migration are established as having included the 
territory of the Tekna cRids within Morocco as V~ell as parts of Western 
Sahara. True, the territory of the Tekna caids in the Noun and the 
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dans le Noun et le Draa fa.isait partie du bled. siba pendAnt..._la pEiriode consi-
5f€r€c et la subord..in..:'1.tion de cus c:o:.!dB au Sultn.n €tait pa..rfois inct;::rtainec 
Il etait neanmoins admis que 1 1Etat ch8rifien cornprcnnit le No1m et le 
Draa et que les 2a!ds Tekna repr€sen~ient l'autorit€ du 
Sultan. Sans doute, et cela ressort des paragraphes pr€c€dents~ 
l'all€geance des fractions Tekna nomades ala conf€d€ration des Tekna 
a Bt€ contestee pendant la pr€sente instance. Mais, selon la Cour~ 
le simple fait que, dans leurs d€placements ces fractions Tekna 
s€journaient sur le territoire des ca!ds de la conf€d€ration des Tekna 
paralt venir etayer l'idee qu'elles etaient soumises, dans une certaine 
mesure au mains~ a l'autorit€ de ca!ds T~kn~.La Cour note en outre 
que. d 1 apr€s la Mauritanie~ ces fractions Tekna: etaient dans la mouva:nce 
marocaine. 

106. De plus, les donnees dont la Cour dispose contiennent diverses 
indications d'oU il ressort que l 1autorite du Sultan se serait, dans 
une certaine mesure. etendue a des tribus ou fractions Tekna nomadisant 
au Sahara occidental. De telles indications se trouvent par exemple 
dans certaines pieces relatives a la ctelivrance de marins naufrages ou 
d' autres etrangers rete nus captifs par des Tekna du Sahara occidental; 
dans des documents attestant qu'a certaines occasions. et particuli8rement 
lors des visites faites par le Sultan dans le sud en 1882 et 1886. 
certaines tribus nomades sont venues du Sahara occidental pour prG:ter 
allegeance au Sultan; et enfin dans des lettres oU le Sultan demandait 
a des ca!ds Tekna d 1 accomplir certains actes au sud du Noun et du Draa. 
En consequence, v t tenant compte de tcutes indications contru.:rc:s~ la Cour 
estirne que, conside§re s globalernent les renseignements dont elle 
dispose montrent que le Sultan a manifeste une certaine autorite sur 
les fractions Tekna nornadisant au Sahara occidental, par 1 1 intermEidiaire 
de ca!ds Tekna. 

* 
10_7. Ainsi, m@me compte tenu de la st-ructure sp€cifique de 1 'Etat 

cherifien, les 8lEiments examines jusqu'a present n 1€tablissent aucun 
lien de souverainetC territoriale entre cet Etat et le Sa~ra occidental. 
Ils ne montrent pas que le Maroc ai t exerce unc acti vi te eta tique 
effective et exclusive au Sahara occidental. Ils indiquent cependant 
qu'un lien juridique d 1 allegeance existait pendant la periode pertinente 
entre le Sultan et certaines~ mais certaines seulement~ des populations 
nomades du territoire. 

* * 
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Drr.:t 1a were Bled Sibr•_ at the rclev~mt ::wr:iod and the ::r-..tbordination of 
the Tek::n.a caids to th~~ Sul ta.n was so~times uncertain. nut. tllr! fact 
t'emains th<- t the N01..<t1 and the Lr::i. 1, were recognizE:d 1 be part of the 
Sherif ian State an6. the 'l'd,na waids te repre;:;en t the <l.uthori ty of the 
Sultan~ No dcubt, as 8PJ:!e2.!'G from previous paragraphs,. "the allegiance 
of the noma.dic septs of the 'l'ekn:i to the Tekna confederation has been 
in dispute in the p:-esent prcceedtngs. The mere f:~ct that those 'fckna 
septs in their nom,tdic jou:•neys s:Jent periods cf' timf:" wi thln the 
terri tory of tho r.~:f.ds o~f tht.·. Tdaw. confederettlon appears~ however, to 
the Court t0 l~nct .:iuppm~t to the vicn th?.t the;v \'¥ere subject, at least 
in some me~_!.sure, to the a"...lthority of Tekmt. caids. The Court at the 
Same time .note1; th.at r1auri tanla considers these Teknv. septs to have 
been in "tlf.oruccan fe;1.l ty11 • 

106. Furthermore, the material before th~ Court conUlina various 
indications of· some projection of the Sultan t a author1 ty to certa.in 
Tekna tribes or scpts nomadizing in Western Sah~ra. Such indications 
are, for exa.!'rlpio .. to be f'uund in certain documents !"elating to the 
recovery of shipwrecked seamen ~nd (tr,er· foreigners held capt.ive by 
Te...~nas i.r.L Western S;lhara; in documents showing that on snme 
occasions, notably the Sultants visits to the Hauth in 1882 and 1886, 
he received the allegLJ..nce cf Cf•rtair. nornDdic tribes which c&me fran 
Western Sahal"a for the purpose; u:.d in letters from the Sultan to 
Tekna. oaids rcauesting the pcrforrnance of certa.in acts to the south 
of the Nou."'1. nnd the Dl"a t a~ Ac.corr.l:Lngly, and after taking due account 
of any contrc.dictory indications .. t.he Court. considet"S that .. tnken as 
<';!.whole, the information be.fore it shows the CJ_sp).ay of some authority 
by the Sultan, through Tekna caids, over the Tekn:t septs nomadizing in 
Western Sc.hat'~la 

.. 
107. Thus, even ta:~ing ;.J,.ccount of the specific structurE: of the 

Sherif'ian St:J.te, the m:1terial so fo.r 8xamined does not establish an:y 
tie cf terri toric..l sovereignty betHE·en Western Sab.ar£t and that State. 
It does not show that tl!orocco di!'lp}ayed effective cmd exclusive State 
activity in Western s~lh.J1''·L I'~ d\'Je.S however provide :tndicatlons that 
a legal tie of alJ.egioJnc:: lYtd exlstf~d at the relcv;;.nt period between 
the Sultan and some, bu:1~ only some, of the nomadic peoples of the 
territory. 

* * 

108. The •••• 
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108. La Cour doi} mainte:n::tnt ~xnmine[' sj scm analyEJe de la 
51 tU."'.ltion jUridiqUe tc:lle qu 1 t.lle reS30l't dr~ } ·, et..,ude dGS aetes internes 
invoqu€s par le J'4aroC est sens 'i.tlenE!n L affeo:.:t{e p:1r les act-es 
intcrnat.ionau.x qui, d 1 apri::s lui~ lito.ollraie.nt que la r::;.;uverainetC 
du Sultan etait dirf:::cteml!;;nt ou indire~tAJ-r.J(:nt. recunnu.e comme s'Jtendant 
au sud du Noun et du Draa. On peut, pour faoiliter l'etude des 
Cl6ments aj_nsi invoques, h;S r::me,er sous quatre ruln·iqucs : 

.2l_ Une :.:;€-r·ie de trait.~:;; conc.Ju:::; par 11::' fi'Jaroc, en pa1·ticulier un tra.ite 
conclu A.Vec l ~Ecpagne en t{6? et <1Gi.:i trail:;(~·; conc:lu3 en 1836~ 1856 
et 1861 l""C-:spt:;ctivcmcnt avec ].,~s Etats-:Jn1G d'Anvfdque, la 
Grande-Bre-c,agne et 1 1Espdgr'l.c1 qui eont1t.•ru;o;:lH~ des disposltions au 
su,jet de la (klivranct: c;:t de la prott~c:t:I.on def; ·marins faisant 
naufl:'ag6 SUr' lus c8t~.s ;i(_. 1 1 oued Noi.ln ou a f,JrOximi tt? • 

.£l Un trai t6 anglo-marocain de 1895, aux tr:;rmes duqucl la Grrmde-:Bretagna 
aura it reGOnnu que f'1es ter:::>i·loi:i>t):::> allnnt d~; 1 'C"'ued Draa au 
cap Bojador e-L , .. ppe16s TarJ'~;:,.·El. comme il est dit plus hnut~ et 
a 1 'int€riCU1"11

' faisaier.·~ pcrt.ie du 1/laroc • 

..£l La correspondence diploiratique '~oncex·nant l • appltc:ation de 
1 1 article R du trait~.:~ (}(· T{touan tlc 1860 et un accord qui aurai t 
6te conc.:lu en 1900 ;;tvec l' Espa~e rel<':l ti. vcrooLt .i la cession d 1 Ifni., 
lesquels attest-eraient que l 1 Espngne ":Urn]. t.. i'-·ecor::nu que la 
souverainete rntn·oc_aine 8 tLeignai t au ;:;.ud le c;:Jp -Bojado!', 

.12. Un echange de l.ettres franco-::~Li.eriland do:: 1911, oU il e t.ni t convenu 
que ft le Maroc comprencl tout.e la p;_n·tl e de l i-l,f'rtque du Nord 
s 16tendant en-:::re 1 Alg€1'1~, 1, Afrique ocL'idcnt.3lE: fran-;;aise et 
la colonit:: espat;nole dt..: Rio de Oro". 

109. U:s clauses convcrrtiormellGs qui sont civks par le Maroc 
sont tout d 1bor'<i l'8r-U.c;le 18 du t~;.Ji""!'.{ d6 Mar:r·akech i.e 1767~ dont 
l' interpretation donne lieu i-1 Ul'le c:on':..roverse r.;n tre h· Maroc et 
ltEspogne, Cet arti(~le conccY-rl.iJ.it l~8tn_b_l.i.s£:ement projet8 d'un comptoir 
~t d 'tine pfJcneri e des bab:i.tants dl'OS Cana.Pies sur 11 lcs -::3tes d 'oued Noun", 
d 1 a.prf:s le Mal'OC: ~ et ., au sud c'i.u tleuvr:; Noun~', d 'aprC:s 1 Espagne. le 
point c:ontroverse CLan~. la portfc du pa;.;sagc de cet artlcle: oU le 
Sultan d6cline to~t:.e rccpon~nbi:litA ~i l'.!gru"<i de ce pro.jct. Le M.1.roc 
affirme que, dans sa v(;-r·slon :oraoe. 1 1 cu·r.ic1e r:on qu .... st1on a le EE:ns 
sui vant : 

"Sa ii"J.:1.i>2stB 1mp6_('1!::tlc met en. g.a.rdt" ler,; babJ·tants des Canaries 
contre toute in:t tia t i \'C d' alJer p6eher· our les c6tes d' ou~d Noun 
et au-del8., n d~gage ccute t'<::S;Jonsf.tbilitl§ de: ce qui leur 
arrivera de la yart df-.:':0 Ar.1Les du p.:1y.s aux.qucls il est d1fficile 
d 1 appliquer les dcicisiom::, eux qui n 1 ont pas de rcisidence fixe, 
qui se d€'p1acenl comme lls veuJ.cnt et pb.ntent leurs t.entes oU 
ils l'Emtendent, Les Lat.itarn.s des carJi;11'ies sonL c:ert.ain.s d'Eitre 
malmen?s P~it' ces /:..r·aht;.;. 11 

r.c .... 
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108. The Court must now examine whether its appreciation of the 
legal situation which appears from a study of the internal acts 
invoked by Morocco is affected to any extent by a consideration of 
the international acts said by it to show that the Sultan1 s 
sovereignty was directly or indirectly recognized as extending to 
the south of the Noun and the Dra 1 ao The material upon which it 
relies may conveniently be considered ·.mder four heads: 

~ A series of Moroccan treaties~ and more especially a treaty with 
Spain of 1767, and treaties of 1836, 1856 and 1861 with the 
United States~ Great Britain and Spain respectively~ provisions 
of which deal with the rescue and safety of mariners shipwrecked 
on the coast of Wad Noun or its vicinity. 

i£l A Moroccan treaty with Great Britain of 1895 in which 
Great Britain~ it is claimed, recognized 11 the-lands that are 
between Wad Draa ~nd Cape Bojador~ and which are called Terfaya 
above named, and all the lands behind it11 as part of Morocco. 

~ Diplomatic correspondence concerning the implementation of 
Article 8 of the Treaty of Tetuan of 1860 and an alleged 
agreement with Spain of 1900 relating to the cession of Ifni, 
which are claimed to show Spanish recog'ni tion of Moroccan 
sovereignty as far southwards as Cape Bojador. 

~ A Franco-German exchange of letters of 1911 which expressed 
the understanding of the parties that 11 Morocco comprises all 
that part of northern Africa which is situated between Algeria, 
French West Africa, and the Spanish colony of Rio de Oro11

• 

109. The treaty provi.sions cited l.ly Morocco begin with 
Article 18 of the Treaty of Marrakesh of 1767J the interpretation 
of which is in dispute between Morocco and Spain. This Article 
concerned a project of the Canary Islanders to set up a trading 
and fishing post on ~~~;he coasts of Wad Noun11

, according to Morocco~ 
or 11 to the south of the Rjver Noun11

, according to Spain, and the 
dispute is as to the scope of the Sultan1 s disavowal in Article 18 
of any responsibility with respect to such a project. Morocco 
states that in the Arabic text, the Article has the following meaning: 

11 His Imperial r~ajesty warns the inhabitants of the 
Canaries against any fishing expedition to the coasts of 
Wad Noun and beyond. He disclaims any responsibility for 
the way they may be treated by the Arabs of the country, to 
whom it is difficult to apply decisions, since they have no 
fixed ~esidence~ travel a~ they wish and pitch their tents 
where they choose. The inhabitants of the Canaries are 
certain to be maltreated by those Arabs." 

It • , •• 
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Le r1Iaroc soutient. en outre que le texte arabe est la seule 11 version 
officielle" et d~it l'emporter comme etant plus restrictif. Se 
fondant sur le libell€ arabe~ il affirme que l 1 article 18 signifie 
que le pouvoir de prendrt des d€cisions interessant les habitants 
d 111 oued Noun et au-dela11 €tai t reconnu au Sultan .. malgr€ la difficult4 
de leur appliquer lesdites d€cisions. 

1::..0. L'Espagne souligne cependant que le texte espagnol du trait€ 
est lui aussi W1 texte original faisant foi ,· et quB son sens est le 
suivant : 

"Sa Majest€ imp€rial-e se reserve de deHib€rer sur le 
comptoir que S.M. catholique veut fonder au sud du fleuve Noun> 
car elle ne peut prendre la responsabilit€ des accidents et des 
malheurs, sa domination /Sus dominies/ ne s'etendant pas 
jusque-la .•• De Santa Cruz vers le nord, S.M. imperiale accorde 
aux Canariens et aux Espagnols la p€che sans y autoL'iser aucune 
autre nation. 11 

L'Espagne contestc egalement le sens attribue par le Maroc aux mots 
cruciaux figurant dans le texte arabe et soutient que le sens qui se 
d€gage du texte espagnol est confirme par des lettres de la m@me 
epoque adressees par le Sultan au roi Charles III, ainsi que par 
d'autres documents diplomatiques et par rm traite l1ispano-marocain 
de 1799. Il convient de noter en passant que le Maroc conteste a son 
tour la signification donne~ par l'Espagne a certains termes figurant 
dans les tex tes arabes des lettres du Sultan et du trai te de 1?67. 
L'Espagne n'en soutient pas mains, sur la base de son interpretation 
de.s divers textes ~ que 1 1 article 18 du trai t8 de 1761, loin d' indiquer 
que l 'Espagne reconnaissai t la souvo<::rainete du Sultan au sud de 
l

1oued Noun, constitue un ctesaveu~ par le Sultan lui-m@me~ de toute 
pretention a une autorite dans cette region. 

lll. La Cour ne croi t pas n8cessaire de trancher la con traverse 
concernant la teneur de !'article 18 de ce traite ancien. attendu que 
plusieurs traites ulterieurs~ plus proches du moment de la col~nisation 
du Sahara occidental et done plus pertinents au.x fins du present examen~ 
contiennent des clauses analogues relatives aux naufrages sur les c6tes 
de 1 1 oued Noun. LaCour s~en tiendra done aux observations qui suivent, 
Dans la mesure oU le Naroc soutient que cette disposition ou tout autre; 
disposition conventionnelle atteste la reconnaissance internationale de 
la souverainete marocaine de la part d' un eutre Eta t,~ il serai t difficile 
de considerer cette reconnaissance internationale comrne etablie sur la 
seuJ,.e base d 1 Un t.exte marocain qui s'ecarte substantiellement du texte 
authentique du m@me traite rectigJ dans la langue de l'autre Etat. De 

toute •••. 
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It contends, moreover, that this Arabic text is the only "official 
text 11 and should have preference also as being the more limited 
interpretation. On the basis of the Arabic text, it maintains 
that the Article signifies that the sultan was recognized to have 
the power to take decisions with resoect to the inhabitants of 
11Wad Noun and beyond11

, though it was· difficult to apply his decisions 
to them. 

110. Spain, however, stresses that the Spanish text of the 
treaty is also an original text, which is equally authentic and 
has the following meaning: 

11 H1s Imperial Majesty refrains from expressing an 
opinion with regard to the trading post which His Catholic 
Majesty wishes to establish to the south of the River Noun, 
since he cannot take responsibility for accidents and 
misfortunes, because his domination ;-sus dominies 1 does 
not extend so fa~4 ••. Northwards rrom Santa Cruz, 
His Imperial Majesty grants to the Canary Islanders and 
the Spaniards the right of fishing without authorizing 
any other nation to do so.'' 

It also disputes the meaning attributed by Morocco to the crucial 
words in the Arabic text and maintains that the meaning found in 
the Spanish text is confirmed by the h'Ording of contemporary letters 
sent by the Sultan to King Carlos III, as well as other diplomatic 
material, and by a later Hispano-Moroccan treaty of 1799· Morocco, 
it should be interposed, in its turn questions the meaning given by 
Spain to certain words in the Arabic texts of the Sultan1 s letters 
and the 1767 treaty. Spain, ho~··ever, on the basis of its 
interpretations of the·various texts~ contends that Article 18 of 
that treaty, far from evidencing Spanish recognition of the Sultan's 
sovereignty to the south of the Wad Noun, constitutes a disavowal by 
the SUltan himself of any pretensiOns to authority in that region. 

111. The Court does not find it necessary to resolve the 
controversy rega~ing the text of Article 18 of this early treaty, 
because a number of later treaties, closer to the time of the 
colonization of \llestern Sahara and thus more pertinent in the 
present connection, contained clauses of a similar character, 
concerning mariners shipwrecked on coasts of the \IJad Noun. It 
confines itselL therefore, to the follmting observations: In 
so far as this, or any other treaty provision, is relied upon by 
Morocco as showing international recognition by another State of 
Moroccan sovereignty, it would be difficult to consider such 
international recognition as established on the sole basis of a 
Moroccan text diverging materially from an authentic text of the 
same treaty written in the language of the other State. In any 

event •••• 
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toute ~aniere. la question de la recunnaissance internationale que 
souleverait, selon le Maroc, !'article 18 du trait€ de 1767 tourne 
auteur du sens a attribuer a des expressions comme "cued Noun et 
au-delS.11 et 11au sud du fleuve Noun11

, ce qui est egalement controverse 
et doit @tre examine a propos des traites ul~erieurs. 

112. En fait. l 1 article 18 du trai t€ de 1767 a ete remplace, 
aux fins consid€rees icL par les disposi tior.s de 1; article 38 du 
trait€ hispano-marocain de commerce et de navigation du 20 novembre 1861 3 

qui s 1 inspirait lui-m&me de clauses analogues de traites sign€s par le 
Jlilaroc avec les Etats-Unis en 1836 et avec la Grande-Bretagne en 1856. 
Les dispositions pertinentes du trait€ de 1861 sont les suivantes 

nSi un h3:timent espagnol, de guerre ou de commerce, 
Echoue ou naufrage .sur un point quelconque des eStes du 
Maroc, il sera respect€ et protege dans tout ce qu'il 
lui faudra conforrnement aux lois de l'amiti€, et ledit 
b§:timent, avec tout ce qu r il contiendra~ sera conserve 
et resti tue a ses maltres r;u au consul general 
d'Espagne ••. Si un navire espagnol naufrageait a 
l'oued Noun ou en tcut autre point de cette c6te, le 
roi du Maroc emploiera tout son pouvoir pour sauver 
le capi taine et 1 Eqt.:.ipage jusqu 1 a ce quI ils retournent 
dans leur pays, et il sera per:11is au consul general 
d 'Espagne) au consul, vice-consul~ agent consulaire 
ou leur d€1€gue de prendre toutes les infot'mation.s ou 
renseignerr,ents qu' il[; voudront.. . Les gouverneurs du 
roi du Maroc uideront E!galement le consul general 
d'Espagne, le consul~ vice-consul, agent consulaire 
011 leur d4legu2 d~ns leurs investigations, conformBment 
aux lois de l 1 ami ti·3." 

Le r•Iaroc soutient que ces dispositions ainsi que des dispositions 
simila1res d 1 3utres trai teG reeonnaj_ssent que des au tori tes marocaines 
- gouverneurs ~u service du sultan du Mnroc - existaient dans le Nour. 
et au Sahara occidental et qu 1 elles a vaient des possibili t8s d 1 action 
effectives. Ces trai tes reconnaitrai"-mt en outre~ d 1 apr€s le Maroc, 
la souverainete marocaine sur le Sahara occidental puisque 1 1 article 38 
pr4cite habilite les at,;,torit8s espagnolcs a faire enqu&te sur le sort 
des naufragBs en vertu d 'une autorisation donnee a cet effet par le 
Sultan . 

113. Le Maroc considere au surplus que cette interpretation des 
dispositions conventionnelles est confirmee par des documents diplomatiques 
espagnols ayant trait a la libBration, en 1863~ de neuf mate lots du navire 
espagnol Esme:calda que des 11 Maures de la cOte frontiere" avaient captures 
au cours d 1 U;;-~i)r2dition de p@cf:.e. D 1apres ces documents, cet incident 
s'etait produit 11

1=1. plus de 180 tnilles au sud du cap Nounr1 et le.s Maures 
avaient exige une rrm~on, Le ministre d'Etat espagnol avai t alors 
charge le rninistre d 1Espagne au Haroc G 1 intervenir aupr€s du Sultan, 

conformement ..•. 
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event, the question of international recognition which Morocco claims 
to be raised by Article 18 of tne Treaty of 1767 hinges upon the 
meaning to be given to b'UCh phrases as 11 Wad Noun and beyond11 and uto 
the south of the River Noun11

, which is also a matter in dispute and 
calls for consideration in' connection with the later treaties .. 

112, Article 18 of tbe H67 treaty is indeed superseded for 
present purposes by provisi.ons in Article 38 of the Hi span o-Moroccan 
Treaty of C:ol1ll1erce and Navigation of 20 November 1861, which itself 
followed the model of similar provisions in treaties signed by 
Morocco with the United States in 183G and ~<ith Great Britain in 
1856, The relevant provisions of the 1861 treaty ran, 

"If a Spanish vessel of war or merchant ship get 
agromld or be wrecked on any part of the coasts of Morocco, 
she shall be respected and aasisted in every way, in 
conformity with.the laws of friendship, and the said vessel 
and everything in her shall be taken care of and returned 
to her owners, or to the Spanish Consul-Gen"ral •• , If a 
Spanish vessel be wrecked at Had Noun or on any other part 
of i.ts coast, the SUltan of Morocco shall make use of his 
authority to save and protect the master and crew until 
they retUrn to their country, and the Spanish Consul
General, Consul, Vice-Consul, Consular Agent, or person 
appointed by T.hem shall be allowed to collect avery 
information they may requi1>e ~ •. The GoverrK'N> ln the 
service of the Sultan of Morocco shall likewise assist 
the Spanish Consul-General, Consul, Vice-Consul, Consular 
Agent or per.Gon appo:tnted by them, in their investigations,. 
accordi~~ to the lm,:s of friendship. 11 

Morocco considers that these provision:;;, and similar provisions in 
other treaties, recognize the Bxistence of Mwroecan authorities in 
the Noun and Western ~)ahara .. i):l the form of Governors in the service 
of the Sultan of t'Iorocco, and also the effective possibilities of 
action by those Governors. It also argues that they recognize 
Moroccan sovercignt~y over Western Sahara because under Article 38 
the Spanish authorities rP.cei ve permir.:::;ion to enquire into the fate 
of shipWI'ecked. ma:r·incr.s and derive that permission from the Sultan. 

113. r.1orocco further considers that this view of th0 treaty 
provisions ls confiriOCd by Spanish diplomatic~ documents relating 
to the recovery in 1863 of nine sailors f'rorn the Spanish vem;el 
Esmeralda \'lho had been captured, while fishing, by rrMoors of the 
frontier coast". Aecording to the documents~ this incident occurred 
11 mOrE.! than l8o miles south of Cape Nonn11 and the Moor·.s had demanded 
a :ransom. 'llie:: Spanish :t-linister- of State had then instructed the 
Spanish Ministe-r in Morocco to make the necessary request to the 

SUltan ~•·· 
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conform€ment a 1' article 38 du trai t8 de l86L afin qu' il 11Use de son 
pouvoir pour sauver les marins captifs1

'. On devai t apprendre par la 
suite que les marins avaient 8t€ lib€r€s et se trouvaient entre les 
mains du cheik Beyrouk dans le Noun; le ministre d'Espagne au Maroc 
etait autoris€ a faire W1 present au cheik en t8moignage de gratitude. 

114. L'Espagne soutient au contraire que les clauses concernant 
les naufrag4s ont directement leur origine dans l 1€tat d 1 insoumission 
oU se trouvaient le Sous et le Noun et souligne que les trait8s 
pr8voyaient deux systemes de secours et de protection. L'un 3 qU 1elle 
appelle le regime general, concernait les r8gions oU le Sultan exergait 
son autorit€ et oU il s 1engageait a user de ses pouvoirs normaux pour 
proteger les naufrag8s. L'autre e~ait un regime propre a l'oued Noun, 
Si un batiment faisait naufrabe sur les c8tes de l'oued Noun au au-dela~ 
les clauses des trait8s envisageaient les devoirs du Sultan sous un 
jour diff€rent. Dans cette eventualit€, le Sultan ne commandait ni ne 
prot8geait mais il s'engageait a essayer d 1 obtenir la lib8ration des 
naufrages dans la mesure de ses possibili t8s; pour y parvenir. il devai t 
user de son influence aupres des populations des territoires avoisinant 
son dorr~ine et negocier~ le plus souvent avec les pouvoirs locaux~ le 
rachat des naufrag6s. Il n'agissait done pas; d~apres l 1Espagne. dans 
l'exercice de sa propre autorit8. 

115. L'Espagne fait d'autre part 8tat de diver'S documents 
diplomatiques relatifs a la deli vrance de marins naui'rag8s qui 
confirmeraient selon elle l'interpr€tation precedente. Il r€sulterait 
de ces documents que, lors de taus ces incidents~ y compris celui de 
!'Esmeralda, 1 1 intervention de l.e. fa mille des cheiks Beyrouk de 
l'oued Noun a ete d8cisive pour obtenir la libE-ration des captifs~ qui 
a ete n8goci€e directement avec le consul d;Espagne a Mogador. Dans 
un cas~ d 1apr€s ces documentsj le cheik Beyrouk a fait savoir aux 
autorit8s espagnoles qu'il avait resist€ aux efforts Cu Sultan visant 
a lui arraci1er les prisonniers~ et que leur liberte n'avait ete obtenue 
que quand 11 avait lui-m@me 11 trait€ l'aff'aire avec la nation espagnole 11

, 

L' Espagne y voi t la preuve qu' au nord d 'Agadir le Sultan exergai ~ son 
pouvoir et €tait a rr,gme de corrmander; au sud d'Agadir, dans le Sous, 
le Noun et le Drau, le Sultan negociait avec les pouvoirs locaux et 
ne commandait pas, ce qui, d 1apres l'Espagne~ expliquerait le rBle 
de premier plan joue en la matiere par le cheik Beyrouk. 

~16. Le •••• 
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Sultan, pursuant to Article 3H of' the 1861 treaty, uto use his 
powers t 1 resnue the captive sa11.ors 11 • In due oouT"se the sailors 
were reported to have bef.ln fl'eed and to be 1n the hands of 
Sheikh Beyrouk of tl:o Ncur.; fl;:J..li the Spanish Minister in Morocco 
was authori:?eed tc make a p;L't tu the shei1ch as a mark of gratitude. 

114~ Spa:Ln, on the other· hand, claims that the origin of 
the shipwreck claus e.G Has Q,ireetly connected with the state of' 
insubordination in the Souss and 'the Noun, and stresses that the 
treaties contained two syste:n.:.; of reseuc and prot.eetion. One 
system, which it calls thf~ general sy~1..em, provided for areas 
where the Sultan did ex.Cl'cisc his authority and undertook to 
use his normal powers to protect the shipwrecketl. The other was 
a special regime for the "vlad Noun, If a vessel were ship\',-recked 
at the \-lad Noun or beyon(l, the treaty provisions gave a different 
answer as to the duty of the Sultan. In that case, he did not 
11 order11 or 11 protect11 but undertook to try to lib(.;rate the 
shipwrecked persons so far as he wa3 able; and in order to do 
that he wouR:l u:3e his influence with the peoplen neighbouring 
on his reali1f and net)otia.te tho ransoming of the sailors, usually 
with the local authorities. It was not, Spain considers, a matter 
of his exercising h1.s OWf1. authority. 

115. Spain alsu J:'(;fers to various diplomatic documents 
relating to the recovery of sailors from a number of shipwrecked 
vessels as confirming the above interpretation of the clauses. 
Those docume:tts, it states, show tho.t in all t11.ose cases 1 

including thQt (!f the Esmeralda, it Has the intervention of the 
Beyrouk family, the sheikhs or the Wad. Noun, which was decisive 
for· the liberation of the cai)tivc:::;, and thut they negotiated directly 
with the 3pani.sh Consul at t1Jogad0r. In one case, f\ccording to 
these documen:L::-:,. ;:~eikh Beyrou.lt informed the Spani3h auW.i.cl-..'.tlc.:.; ~at 
he had resist~d the Sultar 1 s efforts to wrest the prisoners from him 
and that their libt.:.:r•at.:.on had been. achieved only \lthen he himself 
had "negotiated the affair with the Spanish nation11

• According to 
Spain, this evidenclc' indic.ates that to the north of Agarlir the 
power of the Sultan ~-Ja.s exo!'f.'iscd and the Sultan could give orders; 
from Agadir to the south, in the Sous:J, the Noun and the Dra'a, 
the Sultan negotiatecf' uith local powers, he could not give 
orders; and this, Spain says, explains the cardinal role played 
by Sheikh Beyrouk in these matters. 

116: Implicit •••• 
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116. Le tl1~~:0'CJ du :vi<.l.i.'OC r;U.]'fi..~nT · ~.i'J'.:t· ~le C=E'-".i tra:l_tl-:; tradui.sent 
une recor..n9.l ssaJl(·~;;· :! n+""r""'-<:!:. "!. cro ·.: 1_1" riP 1 1 

.., ., __ _, r· -i CO~'=' riE:- sa couverainete 
:ll.l Sahara ov:hl•?.nts.l post<1le qt~e dee expr~~,s~i~ns· cbrmne 
11 les .:Jf')t.;::.s de l 1our;d N·.J'JI:t:tj •·,_,l, !·-cd ::L: r·LeU\'V N>>u.-. 11 _, ''l'uued Notm. et 
a·l.l-dela'' pGU\'er"t ~:.globe:c .:;_~._, S<:.:· .. .;~ra c:·~:~~-dE.'!:Lll. CeL aq;ument repose 
sur 1 tid~(;: quf::' l 1 exprt;r;si or; ul1<::d h T.::.: <:.. ·-,<t -~ :. Cteux se~n:. : un scns 
etroit.l r(':streLlt ?t l'ol•ej LtJ\;:· ll.rt-:·:-3=rw~~ l 1!iUtre, plu::. large, 
s I appl::_ql.-V:ti:t. ;'JorJ ~.eulcmer.t. ~~ ~ !'cn .. K:ri tUil.L""l m:.is -:..i..ls~-.i uu Draa et a 111 
Sakiet El Hr:trtr-.:.. c'est d::u,s ·-~E.' der·!dGr S8r1L. p.L..:.:=.: large .. dit le rvJaroc, 
que ces m~)ts (~ta.ieL1~ ernpJ v;.,.-;-5c '!:in;; l<..:~ cl~...~c;.w:t.:nt:5 c;~t tralt,Cs nnror:..:ains. 
L 1Espagnc tvutHmt en rev::J.~l.dl') qu' e.ueurlfZ ;.:..reuve n I Q. et€1 apportee de 
1 1 empl ol des ;~tc;ts eu·.~o lJOtTJ d0.ns c1: se;.,;---; f~p.:;cL·J 1, q·J 1 em n 1 en trouve 
aucune conf'jn;-nticn do::.n::::; la t":!:lrt..oe;r£:,-,h::.e de 1 1 ~poque et que les 
t4mo1g:nhgl?~; der~ vo·.:tageU!% €~ des e•:;: .. ]_,..Jr-:-..teurs o>ont cot:.clu..:l!lts q_uant 
au fait qoo 1~ IJ8Ys de 1' ot<ed Nct.U1 Ptai l; g0ogca_phlquement d.istinct 
de lt~ .'38Jdt~t El li:{J:'ll'D.. C 1 ~1-: t au Nar•Je qu 1 

j J. tneombe de demantrcr de 
fac;on c.c-:w:.~.i~ua,.'lte nue lE: t~rmf:.' ."3.V3lt J.z ser.~-s. spo<:"';c.ial qu 1il lui 
'tttrib\k (~?:,:t·;.t~idiq~_E2. .. .QroUJ~-t~~l-~~--~~r~~'!J..L_c.:· .. J.I. serie A/B n" ;.3J 
p. 4')). Jel•"";_, 1-::- C~mr·J cc:..i...r: ,·~~ftt;OEfi~.".~t~·->:-,_--~ ~a p;,:;:: cite~ ~-a.ite, 

lJ'(, 1~C'JiS lc ~~e.s D:-.•r~._i(:u'll_•·:-r ·~-"" "J 
1 ~:smer::llda. ef; l).in::ol que la Cour 

1 1'3 dPji-t mur-rtcv/·_. J.e As.r:Jl' r'~J~-t -"ted,., d(~l'~";;,-;;;..;,;,-i.s ~ttestant (_ue 
1 'Espi.1?J-1e s! :::-:t- r~r_i:- ··n:;><·•..:: u.\; .~:~lt-<::.n ._:.r-, ; ; (:~ .,_)\ll :·:oteP."ir l 1>ippl:!:.cati-_;n 
de 1 1 art1clt~ JG du traL-:: r::.~ .J'-'S1_. :i p.t'"f~l-:.:: ct!un lncldcnt qUi s'Cta.it 
produi t :.1. vl ~lC dto lSO ilJ.i 1"1.r-::t ., ... , G'..lrl -:1'-' <;.:.:.;::: ~0l'!r., Gn pou.'!"'rai.t done 
voir 1...lctns (.:;·.-:-t: ln·~·irl~mt. :;_' -~ ~~di.r·e• r1.r-n ·:2 >:.0 qtw .!. 1Esr-:--;_gne reronnaissai t 
l'appli:.!"''.L.i.l:i.L( ·::'..:- la cl.•11G..::· -:h1 t::.·.,i·l '>~ ~('·:,·i·p r.·:1-rtL: do la cftte du 
Sahara. occ~_d£n!:;a~~ .. Tcu-!-_''.i.'OiL~. c·:, :.L..·t _>•1"'_. nj. 'Ji•- le.s .ci'ipproche d'autres 
pii3ce.:s 3UU.mi;n.S [~ ~-d •2J'J.;· -'~0. . .-Jl__;,,f': • 1.'. ,,{'•,.-_; j_~·,c-~det,t ('."?.'::. UOCi:mentt-;; ne 
sembler.t pr:P .::n:.·tc.Ti•·;pr ,~·.iiJ.Cl~<r".; q_:_,c 1 'r:-;f;hr~.:r~•; ;J.rlrrJei:.ta:L t pa!~ 18 ~me 
lu. r:;ouvc);':<:t.', .• et'.~ l.'~rr'*". ~-::.-1 i .J 1 ~·· du .':'ul \.<il.1 bu.c en·;. t-:--, -.-~cL. , Ju Sahara 
occiden t~J . I...12s u:,r _l;i~!Cr:·~,-:,_ f.,_,, qi_r-~:: t.! -~;~ ~ ~.:. J. 1 ·tnr.~ ~,,_:!.,:c. t lui -r.J€'~ ser:1blcnt 
plut-Ot ~;c-~f'.1.r·mcr -~·-~.C' l :8.~-~ir:!.c! ··::J-, ·:~--t. c_',,_,Jt-r·.·~; cl~',USf-J::~ sirr<ila:-tres 
conc·er:J.•d.ent P;-, ··-.l~i t l ~P;:.:(:~·ci ,-;.: cl.<:: l. '.-:L.:'t .d t·j ,'u ~]{. J 1 i.'~'lC1'10nce 
pcrsom~'-·:lle ,1_.· ::-~<~,;..t-:cn p:.u· J 1 "i!·.t::::r··iw;,_:·_~"l.'.i.r;.:- ,_:c-,:-, ... ~:~i"-1:::.; ·l'elrn_a de l 1 aJ.ed Nour., 
afj_J) de w·f~c·d_8l 1.1. r-n:--..~~·IJ ~. ·.;H•::;;cr· \ _;, t,,_.;_t::.< -:,:~j t.?nJ.i·r ]t.;:s na.ufra.c;es 
c."J.pt.!f.!> al_; :-;uct 'll l"oi-'f.:;·.J ··<;:_;:·!, -~ ;,,.,. '1 .::;;:J.s1:n5mer~t r:-..tscn de dire 
que ct;b cJ:.~~(;·~-:.;)tlL,.-1!.' ·TeJ '7.'•: ._f .;:;'<J:j <·.)·,·.:. r_·.i. ! 1 ~t1J.t't-~ S-t.:t.--'o:. :>.,t6ress6 
:1 1av13.it r :::c-<,E! o.-.·,~,- i(~ ··;1,l.T.~~r. •·r::;s~,; ·<'-'-"~-f.i··; , __ \ 1 c·\e!:C:·:>~· une certei;:e 
nutor-::l.tP ()U .:;t,;:: C'(•::t.:-~·.!n·~ r, 1 t-.H ,-~.J. s<.:J· ('";;U;_ -1'-·i ·Lt.u:.~Li;:nt lc.s mc~r:lns. 

l"::'li-<:. c '~:::2: .. t,,.'.lt. :.tt.<t-:r-.~~ ,_:,,.:,( 'JUc d~ c;o• ·,,:_:·~.i-: :~\~(;~ ;J<::.,· l~l 3 ·1 1 -'JUtr(-:! EtG.t 
int6rcsf:;(-~ r<;jc•oJ !r::l1.s:-:;.:-~ :it ~-" L'r lt r.-J ar. 1_;- t-en,.~\ tl')O'il lc ;~~v_:_ tar, comrne 
souver-J.1r tc.'JTi t ~~i~L·:tJ ~1'J :- ... (-~H·;: r."~~:ic'-:;,t···.l. 

118. Selon .... 
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116. Implicit in Morocco's claim that these treaties signify 
international recognition of the exercise of its sovereignty in 
Western Sahara is the proposition that phrases such as "the coasts 
of Wad Noun", "to the south of Wad Noun11 or 11 Wad Noun and beyond" 
are apt to comprise ~restern Sahara. This proposition it advances 
on the basis that 11 Wad Noun11 was a term used with two meanings: 
one narrow and restricted to the Wad Noun itself, the other wider 
and covering not only the Wad Noun but the Dra 1 a and the Sakiet El Hamra. 
This wider meaning, it indicates, was the one with which the term was 
used in Moroccan documents and treaties. Spain, on the other hand, 
maintains that no evidence has been adduced to demonstrate the use of 
the term Wad Noun with that special meaning, that there is no trace of 
it in the cartography of the period and that the testimony of travellers 
and explorers is conclusive as to the geographical separation of the 
Wad Noun country from the Saki8t El Hamra. It is for Morocco to 
demonstrate convincingly the use of the term with that special meaning 
(cf. Legal Status of Eastern Greenland, P.C,I,J., Series A/B, No. 53~ 
p, 49) and this demonstration) in the view of the Court, is lacking. 

117, In the particular case of the Esmeralda, as the Court has 
already noted) Morocco points to documents showing a request by Spain 
to the Sultan in 1863 for the application of Article 38 of the 
Treaty of 1861 in respect of an incident which had occurred more than 
180 miles to the south of Cape Noun. That incident may~ therefore, 
be invoked as indicating Spain's recognition of the applicability of 
the treaty provision in relation to that part of the coast of Western Sahara. 
But those documents, especially when read together with further documents 
before the Court relating·· ···.o the same incident, do not appear to warrant 
the conclusion that Spain thereby also recognized the Sultan's territorial 
sovereignty over that part of Western sahara. The documents, and the 
whole incid~nt, appear rather to confirm the view that Article 38, and 
other similar provisi0ns, concJrneG, instead) the exercise of the 
personal authority or influence of the Sultan, through the Tekna caids 
of the Wad Noun, to negotir.-.te the ransom of the shipwrecked sailors 
from the tribe holding them captivJ to the south of the Wad Noun. 
Clearly, Morocco is correct in saying that these provisions would have 
been pointless if the other State concerned had not considered the Sultan 
to be in a position to exercise some authority or influence over the 
people holding the sailors captive. But it is a quite different thing 
to maintain that those provisions implied international recognition by 
the other State concerned of the Sultan as territorial sovereign in 
Western Sahara. 

118, Examinati~n .••• 
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118. Selon la Cour1 l 1 examen qui precede mo::tre que les clauses 
susvisees ne sauraient €'tre considCrees comme emportant x•econnaissance 
internatlcnale de la souverainete tez·ritorial.e du Sultan au Sahara 
occidental. Il · conf'irme qu 1 elles doivent lltre interpretees oonnne 
concernant la. manifestation de l tautoritG ou de !'influence du sultan 
au Sahara occidental seulement aur le plan de liens d 1 all4geance ou 
de 1 1 influence personnelle par rappor:. eo certaines des tri bus noma des 
du territoire, 

119. Le f1aroc invoque le tral te anglo-marocain du 13 mars 1895 
comme preuve d 1 une reconnaissance internationale expresse par la 
Grande-Bretagne de ce que le territoire marocain atteignait le 
co.p Bojador au sud. Ce trai te concernai t 1 r achat par le Sultan a la 
North West African Company de la factorerie 6ta~lie quelques ann€es 
auparavant au oap Juby 8. la suite d' accords concl us entre 
M, Dmiild, .f1a~l\e.'1~1~ .. -•~--1~.3heJ..JiBeyrouk, . Le trai te de 1895 prevoyai t 
notanrnent que, si le· Go1Jveniemer.(t""rnB·i-Oca.ii1-·(;0r1Cllmit 1 ~acha.'t~· "''lii'UCune 
Puissance ne pourra Bmettre des pr~tent1 ons sur· les terr-i toi res allant 
de 1' oued Draa au cap B.oJa.c:tC>t' ·et appel~e Tarfaya cotnme 11 est di t plus 
haut et h 1 1 interieur parce que ce::;. ter:t:•i toires appartiennent au Maroc n. 
En vertu d 1 une autre clause ·le Gcuvernement mrocain s 'engageai t pour 
sa part "a ne cE-der a personne aucw:w parcellc des terres susdCsi€~n6es 
sans l' accord du Gouvernement anglais 1'. Lo I·!Jaroc d.emande a 11:1 c:~r 
d 1 interpreter ces disposj.tions con:me poFLant reconnaissF.l!we expresse, 
par la Grande-:Bretagnt~~ de ]_a SOU\'8!'!.tir.etf! rr>:.1.rOca1n(~ per,dur:t la pt;riode 
pertinen~.-.e sur tout le terrl toire compl'lS entre 1 1 oued Draa et le 
cap Bo,jEl.dor et sur sor, hln t0:."land, 

120. l..,.';;. difficul't..t:~ :r,lc ::n!Bcl tc cet te interpr";-:.atian G.u tra! t6 
de 1895 est qu 1 ell0 ne c~ll(: orde p<:;.8 Er:mc.: lBs fa:L t,::; t.els qP 1 i ls 
ressortent de la corl'Gspcmd.;:-ulcE' d:i.')lomatiqUP. uon~}crmm~~ la trans:3.ction 
sur la factorerie i'hrken:dr:~. Lie nor.Jl',t'C·Ux d<J;_'tm:ents :;wurniG a la C:our 
au su..1et de cette trans~;~.ctj_On -(·-~ar;J.-1.:-:;;:;ent q:Jc~ la Gr:::J.nde-i:lrctagne a 
rrf.:1ntes fois E::Xf)r:t:ne 1 1 ophd_on qt .. e le ,;.av ,:uLy. ~E: t~,o~vaj t en deto~"B 
ilu territoi:r-e marocain qut.:t dtn.pr;:o-:.~ elle, nB ;:, c~to:::r.a;nt pas au-de.la 
du Draa. Compte term dE-.: -;Bs donn<~cs" ::i: 1 sembl'~ U lEt Gour que, en vertu 
des dispositions du trt.J.it0 de 189:1 invoqucics pn.r lc l1'iaroc, la 
Grande-Bretafl71e s 1 eng-dgea::i:.t ~l. nr~ [.:lU.'3 s t orposer 3. 1 1 avenir aux. pr6tentions 
du Sultan sur les terres compr'l.ses entre le Dra'.~ et lc cAp Bojador, mais 
sans pour autant reconna.'tt.~ une souvera:tnete maroc:::linB prEfexistante 
sur ces terres. Bref, ce qu 1 o'htenai t le Sultan, c '&tait 1 1 acceptation 
par la Grande-Bretagne non pA.S d.e sa ~ouveraineti· aetuelle ~nais de ses 
interf!'ts dans la reg:! on. 

l2L Le ••.• 
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ll8.Examination of the provisions discussed above shows 
therefore, in the view of the Court, that they cannot be considered 
as implying international recognition of the Sultan 1 s territorial 
sovereignty in Western Sahara. It confirms that they are to be 
understood as concerned with the display of the Sultan's authority 
or influence in Western Sahara only in terms of ties of allegiance 
~r ~f personal influence in respect of some of the nomadic tribGs 
of the territory. 

* 
119.The Anglo-Moroccan Agreement of 13 March 1895 is invoked 

by Morocco as evidencing specific international recognition by 
Great Britain that ~1oroccan territory reached as far south as 
Cape Bojador. This treaty concerned the purchase by the Sultan 
from the North-West African Company of the trading-station which had 
~een set up at Cape Juby some years previnusly by agreements made 
between Mr. Donald Mackenzie and Sheikh Beyrouk. The treaty of 
1895 provided inter alia that, if the Moroccan Government bought 
the trading station from the company, "no one will have any claim to 
the lands that are between Wad Draa and cape Bojador, and which are 
called Terfaya above named, and all the lands behind it, because all 
this belongs to the territory of Morocco". A further clause provided 
that the Moroccan Government in tum undertook that ''they will not give 
any part of the above-named lands to any-one whatsoever without the 
concurrence of the English Government". Morocco asks the Court to 
see these provisions as conStituting express recognition by Great Britain 
of Moroccan sovereignty at the relevant period in all the land between 
the Wad Dra'a and Cape Bojador and the hinterland. 

UO. The difficulty with tbs · bterpz'-.>tat.i.<>n ot tlle lB95 t.-""ty is 
that it is at variance with the facts as shown in the diplomatic 
correspondence surrounding the transaction concerning the Mackenzie 
trading-station. Numerous documents relating to this transaction and 
presented to the Court show that the position repeatedly taken by 
Great Britain was that Cape Juby was outside Moroccan territory, which 
in its view did not extend beyond the Drata. In the light of this 
material the provisions of the H395 treaty invoked ~y Morocco appear to 
the Court to represent an agreement by Great Dritain not to question in 
future any pretensions of the Sultan to the lands between the Dra'a and 
Cape Bojador~ and not a recognition by Great Britain of previously 
existing Moroccan sovereignty over those lands. In short~ what those 
provisions yielded to the Sultan was acceptance by Great Britain not 
of his existing sovereignty but of his interest in that area. 

* 

121. Morocco •••• 
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121. Le Maroc demande 4galement a la Cour de consid4rer comme des 
signes de la reconnaissance pc .. ' 1 'Espagne de la ~;auverainete du Marcc 
sur les r4gions s'etendant au sud jusqu1au cap Bojador certains 
documents diplomatiques relatifs a !'execution des dispositions de 
l'article 8 du trait4 de Tetouan de 1860 et un accord qui aurait ete 
canclu a cet egard avec l'Espagne en 1900. Par l 1article 8 du trait€ 
de Tetouan, le Sultan s I 4tai t engage a conceder a l 'Espagne 11 3. 
perpetuit4 .• . , sur la c8te de 1 1 ocean,. pres de Santa Cruz la PequeD8., 
le territoire suffisant pour la construction d 1 un 4tablissement de 
p8'cherie comme celui que l'Espagne y possedai t autrefois 11

• Le t1aroc 
fait etat d 1 une note diplomatique du 19 octobre 1900 adressee au 
ministre des affai~es etrangeres de Belgique par l'ambassadeur 
d'Espagne a Bruxelles, oU il est fait mention d'instructions donnees 
au representant de l'Espagne a Tanger "pour negocier l 14change entre 
le port d 1Ifni et tm autre port situe entre Ifni et le cap Bojador 
ainsi que la cession de la cit€ de Tarfaya entre le Draa et le 
cap Bojador .• ~ 11 Une publication parue en Espagne la rn@me annee semble 
donner quelque fondement a !'indication d 1 apr8s laquelle, ala suite 
de ces negociations, un protocole aurai t ete conclu a ce sujet. 

122. Pour sa part, l'Espagne nie absolument !'existence de ce 
protocole; en effet, d8clare-t-elle, le Maroc y €tant lui-m@me partie, 
il n'aurait pas manque dele produire s'il avait ete conclu. Un 
examen des archives espagnoles montre, d 1aprCs elle, qu'aucun accord 
n'a ete conclu lors de cette ambassade, quoique la presse de l'€poque 
ait publi€ des nouvelles erro~ees a ce sujet. La ~~uritanie, elle 
aussi, rr.et fortement en doute l 1 existence du protocole et declare : 

11En !'absence de preuve directe, face a des references de 
seconde main, dont le caractere geographique est vague et 
g?.H~ral, il est difficilc de se prononcer sur la question et, 
en particulier, d' en tirer C_es conclusions sur des reconnaissances 
de carac+,erc territorial par le Gouvernement espagnol." 

123. Les doutes emis a l2. fois par l 1Espagrie et la ~ll_au.ritanie au 
Sujet du prOtOCOle QUi aurai t ete CCUClU en 1900 D I ont paS ete 
dissip8s par les renseignements qui sont en la possession de la Cour. 
LaCour ne peut done tenir co~pte de l'existen~e 8ventuelle d'un tel 
document, 

12 ·~.. Res tent les lettres annexees a l 1 accord du 4 novemhre 1911 
entre la France et lrAllemagne qui constituent, selon le ~~roc, la 
reconnaissance par ces Puissances de sa souverainet8 sur la 
Sakiet El Hamra. Aux termes de l 1 article premier de l 1 accord, 
l'Allemagne s'est enga~e a ne pas entraver l'action de la France 
au Maroc. Les lettres 8changees indiquent en outre : 

"L' Allemagne .•.• 
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121. Morocco also asks the Court to find indications of Spanish 
recogition of Moroccan sovereignty southwards as far as Cape Bojador 
1n diplomatic matdrial concerning the implementation of Article 8 of 
the Treaty of Tetuan of 1860 and an agreement of 1900 alleged to have 
been concluded with Spain in that connection. By Article 8 of the 
Treaty of Tetuan, the Sultan had agreed to concede to Spain 11 1n perpetuity, 
on the coast of the Ocean, near Santa cruz la pequ~na, the territory 
sufficient for the construction of a fisheries establishment, as Spain 
possessed in prior times11

• Morocco invokes a diplomatic Note of 
19 October 19~C from the Spanish Ambassador in Brussels to the Belgian 
Foreign Minister, which referrdd to instructions having been given to 
the Spanish representative in Tangier "to negotiate an exchange between 
the port of Ifni and another port situated between Ifni and Cape Bojador 
as well as the cession of the city of Terfaya between the Dra 1a and 
Cape Bojador 11 In the same year a publication in Spain appeared 
to give some substance to the suggestion that as a result of those 
negotiations a protocol had been concluded in this connection, 

122. Spain, however, denies altogether the existence of any such 
protocol, whichJ it argues, Morocco could not have failed to produce 
if it had been concluded; for Mo:,occo itself would have been one of 
the parties to this alleged agreement. An examination of its archives, 
Spain states, shows that no agreement was concluded at the time of the 
mission~ although the press published erroneous news on the subject at 
the time. Mauritania also voices strong doubts as to the existence 
of the alleged protocol. It further says: 

11 In the absence of direct evidence, and faced with second-hand 
references, which are geographically vague and general, it is 
difficult to express a view on the question, and in particular 
to draw any conclusions as to territorial recognitions by the 
Spanish Government.'! 

123. The doubts raised by both Spain f'Dd ·Jo1auritania as to the 
alleged protocol of 1900 have not been dispelled by the material before 
the Court. The Court is not, therefore, able to take the possible 
existence of such a document into account. 

* 
124. There remains the exchange of letters annexed to the Agreement 

between France aNd Germany of 4 November 1911, which Morocco presents 
as recognition by those Powers of Moroccan sovereignty over the 
Sakiet El Hamra. In Article 1 of the Agreement Germany undertook not 
to interfere with the action of France in Morocco. The exchange of 
letters then further provided that: 

n Germany •••• 
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'
1L1Allemagne restera etrang8re au.x accords particuliers 

que la France et l'Espagne croiront devoir.faire entre elles 
au sujet du Maroc 1 etant convenu que le Maroc comprend toute 
la partie de l'Afrique du Nord s'etendant entre l'Alg6rie, 
l 1Afrique occidentale frangaise et la colonie espagnole du 
R::l.o de Oro. 11 

c'est sur ce dernier passage que se fonde le Maroc; 11 soutient que, 
quelle que soit l'interpretation dannee a l 1€change de lettres, ce 
membre de phrase signifie que l'accord reconnaissait l'appartenance 
de la Sakiet El Hamra au Maroc. Pour €tayer cette these, le Maroc 
fait etat de certaines correspondances diplomatiques qui, selan lui, 
d€montrent que, lorsque la France et l 1Allemagne ant prepare 
l'echange de lettres, elles entendaient "poser le principe que la 
3akiet El Hamra faisait partie du territoire marocain11

• 

125. L1Espagne pour sa part cite l'article 6 de la convention 
anterieure du 3 oct.bre 1904 entre la France et l 'Espagne qui 
dispose : 

11 le Gouvernement de la Republique franc;aise reconnatt d8s 
main tenant au Gouvernement espagnol pleine liberte d 1 action 
sur la r8gian comprise entre les degres 26° et 27° 40' de 
latitude Nord et le m8ridien 11° Ouest de Paris qui sont 
en dehors du terri toire marocain 11 

• 

Elle indique en outre que !'article 2 de la convention franco-espagnole 
du 27 novembre 1912 enance express8ment que !'article 6 de la 
convention de 1904 restera applicable. Elle fait remarquer que, par 
ces deux conventions, la France recannaissait clairement que la 
Sakiet El Hamra etait ''en dehora du territoire marocain". D'autre 
part l'Espagne conteste l 1 opinion 8mise par le Maroc au cours de 
la procedure selon laquelle ces conventions ne seraient pas opposables 
au Maroc. Elle signale 6galement d'autres documents diplomatiques 
touchant 1'6change de l~ttres de 1911 qui, selon elle, ctemontreraient 
qu'il s'agissait des rapports franco-allemands et n~n de la fronti8re 
du Maroc a l'epoque, 

126. LaCour souligne qu'en 1 1 esp€ce ce n'est pas la position de 
l'Espagne dans la Sakiet El Hamra qui est en cause mais la 
reconnaissance par d 'autres Etats de la souverainete du Maroc sur 
cette r6gian au moment de sa colonisation par 1 1Espagne. En consequence 
la question de savoir dans quelle mesure ces accords peuvent ou non 
@tre opposables a l'un quelconque des Etats int€resses ne se pose pas. 
La Cour ne tient compte des divers accords internationaux cites par 
le Maroc et par l'Espagne que pour autant qu 1 ils peuvent contenir 
des indications sur cette reconnaissance. Or, de l 1 avis de la Cour, 
ces accords n'ant qu'une valeur restreinte a cet €gard car leur 
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11 Ge:nnany will not intervene in any special agreements which 
Frc..nce and Spain may think fit to conclude w._th each other on t!J.e 
subject of Morocco, it bc.-ing understood that Morocco comprises 
all that part of northern Africa which is situated between Algeria, 
French West Africa and the SpG.nish colony of Rio de Oro. 11 

It is on these last words that Morocco relies; and it maintains that, 
whatever construction is put upon the exchange of letters, those words 
mean that the agreement recognized that the Sakiet El Hamra belonged to 
Morocco. In support of this contention, it refers to certain diplomatic 
letters which are claimed to show t!1at, when France and Germany drew up 
the exchange, they meant "to posit the principle that the Sakiet El Hamra 
was part of t4oroccan terri tory11

• 

125. Spain, on the other hand, points to Article 6 of the earlier 
Franco-Spanish Convention of 3 October 1904, which stated: 

" •.• the Goverrunent of the French Republic acknowledges that 
Spain has henceforward full liberty of action j_n regard to the 
territory comprised between the 26° and 27° 40 1 north laiit1.lde 
and the 11th meridian west of Baris, which are outside the limits 
of Morocco". 

It further points to Article 2 of the Franco-Spanish Convention of 
27 November 1912 2.s providing expressly that Article 6 of the 
1904 Convention wc..s to "remain effecti ve 11

• In those two Conventions, 
it observes, France clearly recognized thet the Sal(iet El Hamra was 
11 outside the limits of Morocco11

, At the same time, it contests the 
view expressed by Morocco in the proceedings that these Conventions 
are not opposable to Morocco~ It also draws attention to other 
diplom<::tic material relating tc the 1911 exchange of letters and claimed 
by it to show that this was concerned with Franco-German relations and· 
not with the existing frontier of Morocco. 

126. In the present connection, the Court emphesizes, the 
question at issue is not the Spanish position in the Sakiet El Hamra 
but the alleged recognition by other States of Moroccan sovereignty 
over the Sakiet El Hamra at the time of colonization by Spain. 
Accordingly the question of how far any of these agreements may or may 
not be opposable to any of the States concerned does not arise. The 
various international agreements referred to by Morocco and Spain are 
of concern to the Court only in so far as they may contain indications 
of such recognition. These agreements, in the opinion of the Court, 

are •••• 



- 51 -

but n'etait ni de reconnaftre une souverainetE existante sur un 
terri-_Jire ni d'en nier l'exi.:..tence. Ils avaier:. plute.t pour but 1 

dans des contextes divers~ de rReonnaitre OU de rE§server 8. l'une 
des parties ou aux deux une zone d'influence, au sens oU l:entendait 
la pratique de l 1 8poque. Autrement dit} une partie accordait a 
l'autre la l1bert8 d'action dans certaines r€gions bien ctefinies, 
ou s'engageait a ne pas intervenir dans une region que !'autre 
revendiquait. De tels accorris 8taient de nature essentiellement 
contractuelle. C'est pourquni une partie pouvait reconnaitre en 1904, 
vis-8.-vis de l'Espagne, que la Sakiet El Hamra etait 11 en dehors du 
territoire marocain" afin de lui do~mer pleine libertC d'action 
dans la region, et cependant rec0Urir en 1911 a une description 
g€ographique ciu Maroc tlifferente a fin d 1 exclure tota1ement 1 1 Allemagne 
de la rEfgion. 

127. En consequence la Cour estime qu' il est difficile d 1 acce:_:1ter 
les lettres £changees en 1911 par la France et l 1Allemagne comme 
preuves de la reconnaissance des limi tes dll Maroc; il s 'agissai t 
plut6t de d€lim1 ter .la zone des int€r@ts poli tiques de la France 
par rapport a 1 1 Allemagne. 

* 
128. Il ne semble done pas ala Cour que l'examen des differents 

elements inv0ques par le f'.Taroc en 1' espece etablisse la reconr..aissance 
internationale par d 1 autres Etats de la so·~verainete terri toriale 
du Mar0c au Sahara occidental au moment de la colonisation espagnole, 
Cependanti certains elements, et plus particulierement les renseignements 
intf'~ressant la d4livrance des marins naufrages, fournissent des indications 
quant 8. la reconnalSSance intE"!..o.'>llationale d 'une autorite 'Jll ,.l'une inflUence 
du Sultan au moment de 1a .-olonisatior.. sur certains nomades du Sahara 
occidental par 1 1 int.err.18dialre d..:.· ca:Tds Tekna de la region du Noun. 

* * 

129. Les c···nclusi(ms que l:0n peut tirer des renseignements dont 
la CrJur f1.ispf)Se en ce qui concerne d 'un c0t€ les actes internes de 
souverainete marncaine et de l 'autn:! les actes internationaux co!ncident 
en C€ que Di les W1€S ni 1BS autres TI 

1 indiquent 1 1 existence, 8. 1 1 epoque 
consicter6e, de liens juridiques de souverainet€ territnriale entre le 
Sahara occidental et l 1Etat marocain. Elles'co!ncident aussi en ce 
qu'elles indiquent !'existence d'un lien juridique d 1 all€geance entre 
le Sultan et certaines, mais certaines seulement, des tribus du Sahara 
occidental et en ce qu 1 elles indiquent des manifestations d 'une certaine 
autorit6 ou d 1une certaine influence du Sultan a l 1 6gard de ces tribus. 
Avant de tenter de formuler C.'une maniere plus pr€cise ses conclusions 
sur la reponse a d~nner a la question II relativement au Maroc. la 
Cour doit examiner la situation du territoire au mOment de la colonisation 
par rapport a 1' ensemble mauritanien. La raison en est que les "liens 
juridiques" que fait valoir la Mauritanie s'entrecroisent dans une 
certaine me sure avec ceux qu 1 invoque le Maroc. 

* 

* * 
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are of limited value in this regard; for it was not their purpose either 
to recognize an existing sovereignty over a territory or to deny its 
existence. Their purpose, in their different contexts, was ~ather to 
recognize or reserve for one or both parties a 11 sphere of innuence11 

as understood in the practice of that time. In other words, one party 
granted to the other freedom of action in certain defined areas, or 
promised non-interference in an area claimed by the other party. Such 
agreements were essentially contractual in character. This is why one 
party might be found acknowledging in 1904, vis-a-vis Spain, that the 
Sakiet El Hamra was ttoutside the limits of Morocco11 in or·der to allow 
Spain full literty of action in regard to that area; and yet employing 
a different geographical description of Morocco in 1911 in order to 
ensure the complete exclusion of Germany from that area. 

127. In consequence, the Court finds difficulty in accepting the 
Franco-German exchange of letters of 1911 as constituting recognition 
of the limits of Morocco rather than c~ the ~phere of France's political 
interests vis-a-vis Germany. 

128. Examination of the various elements adduced by Morocco in 
the present proceedings does not, therefore, appear to the Court to 
establish the international recognition by other States of Moroccan 
territorial sovereignty in Western Sahara at the time of the Spanish 
colonization. Some elements, however, more especially the material 
relating to the recovery of shipwrecked sailors, do provide indications 
of international recognition at the time of colonization of authority 
or influence of the Sultan, displayed through Tekna caids of the Noun, 
over some nomads in Western Sahara. 

* * 
129. The inferences to be drawn from the information before the 

Court concerning internal acts of Moroccan sovereignty and from that 
concerning international acts are, therefore, in accord in not providing 
indications of the exifJtence, at the relevant period, of any legal tie 
of territorial sovereignty between Western Sahara and the Moroccan State. 
At the same time, they are in accord in providing indications df a legal 
tie of allegiance between the Sultan and some, though only some, of the 
tribes of the territory, and in providing indications of s~me display 
of the Sultan•s authority or influence with respect to those tribes. 
Before attempting, however, to formulate more precisely its conclusions 
as to the answer to be given to Question II in the case of Morocco, 
the Court must examine the situetim in the territory at the time of 
colonization in relation to the Mauritanian entity. This is so because 
the ulegal ties11 invoked by Mauritania overlap with those invoked by 
Morocco. 

* 
* * 
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130. La Cour examiner a done quels 8taient les liens ju.ridiques 
entre le Sahara occidental et 1 1 ensemble mauritanien au moment de la 
eolonisation par 1 1Espagne. Ainsi qu 1 il ressort de l'8nonc€ ~ de 
la question II, a 1 1 €poque la position de laRepublique islamique de 
Mauritanie a 1 1 e[lard du Sahara occidental differait de celle du Maroc 
pu1squ 1il n'y avait pas en ce temps-1.3. d'Etat mauritanien. Dans la 
pr€sente affaire, la MauritGl!lie a expressement admis que 1 1 ''ensemble 
mauritanien11 ne constituait pas alors un Etat et que sa qualit€ 
actuelle d 1Etat 11ne retroagit pa.sn. Une consequence €vidente est que, 
dans le cas de 1 111ensemble mauritanien", la Cour n 1 a pas a s 1occuper 
de liens juridiques de souvera1nete etatique mais de liens jur!l,diques 
d'une autre nature. Il s 1ensuit aussi que la Cour doit commencer par 
examiner le caractere juridique de l 111 onsemble mauritanien'' avec 
lequel, selon la Republique islamique de Mauritanie, le Sahara 
occidental aurait eu les liens juridiques dont il s 1 agit au moment de 
la colonisation par l 1Espa,ene. 

* 
131. D' apr~s les l'enseignements dont la Cour dispose, 1 1 expression 

''ensemble mauritanien11 a ete employee pour la premiere fois en 1974., 
au cours de la session pendant laquelle l 1Assembl€e s€in6rale a adopt€ 
la resolution 3292 (XXIX). La Mauritanie soutient que 1 1expression a 
€t€ utilis€e par 1 1 Assembl€e e€n€rale pour d€signer l'ensemble 
culturel., g€ographique et social qui existait a 1 1 €poque dans la 
r€gion du Sahara occidental et dans lequel allait se creer plus tard 
la R€publique isla"llique de Mauritanie. Il n'a pas ete contest€ que 
!'expression soit employee en ce sens dans la question IL 

1_32... Pour pr€ciser sa conception de l' ensemble mauritall.ien au. 
rncment de la. colonisation du Sahara occidental., la Mauritanie fait 
valoir ce qui suit : 

~ G€ographiquement, l 1ensemble constituait une vaste r€3ion comprise 
entre le m€ridien de Tombouctou a l'est et !'Atlantique a l'ouest 
et limitee par le fleuve senegal au. sud et par 1' oued Sakiet El Hamra 
au nord. T ant au..x yeux de ses habit ants qu r a ceu.x des autres 
communautes arabo-islamiques, cette r€gion constituait un ensemble 
distinct. 

£l Cet ~noemble etait le Bilad Chinrruiti ou pays chinguittien, 
groupement humain caracteristf par une communaute de langue., 
de mode de vie et de religion, Il avait une structt~e sociale 
unif'orme comportant trois ordres : les tribus guerrii::res exet·rgant 
un pouvoir politique; les tribus maraboutiques qui s'occupaient 
de religion, d'enseicnement., de culture et de justice et se 
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130. The Court will therefore now take up the question of what 
were th legal ties which exist·-d betweeri h'estern Sahara,. at the 
time of its colonization by Spain, and the Mauritanian entity. As 
the very formulation of Question II implies~ the position of the 
Islamic Republic of Mauri tan.ta in r~lation to \<!estern Sahara at that 
date differs from that of ifJorocco for the reason that there was not 
then any Nauri tanian State in existence. In the present proceedings 
Mauritania has expressly a~cepted thct the 11 1\'lauri tanian enti ty11 did 
not then constitute c.. State; and also that the present statehood of 
Mauritania "is not retroact17e 11 ~ consequently, it is clear that it 
is not legal ties of State sovereignty with which the Court is 
concerned in the case of the "Mauritanian entity11 but other legal ties. 
It also follows that the first point for the Court's consideration is 
the legal nature of the 11 r.1auri tanian enti ty11 'i'i th which Western 
Sahara is claimed by t1auri tania to have had those legal ties at the 
time of colonization by Spain. 

* 

131 •. The term ~'Mauritanian entity".% as appears from the 
information before the Court, is a term fi!·st employed during the 
session of the General As.:·erobly in 1974 at which resolution 3292 (XXIX) 
was adopted. This term 1 Mauritania maintains, was used by the 
General Assembly to denote the cultural, geographical and social 
entity which existed ~t the time in the region of Western Sahara and 
within which the Islamic Republic of Mauritania was later to be 
created. That such is the sense in which the term is used in 
Question II has not been disputed. 

132. Explaining its r:!Or..cept of tb.e tilauri tanian entity at the time 
of the colonization of Western Sahara, I•lauri tanie. has stated~ 

(a) Geographically7 the entity covered a vast ~egion lying between~ 
---·on the east~ the meridian of Tirnbuktu and, on the west 3 the 

Atlantic, and bounded on the south by the Senegal river and on 
the north by the \~'ad SakiE'!t El Hamra. In the eyes both of its 
own inhabitants and of the Arabo-Islandc comrruni ties, that region 
co~~tituted a distinct entity. 

ill That entity was the Bilad Shingui tti, or Shingui tti country, 
which constituted a distinct human unit 3 characterized by a 
cofumon language, ·i<;ay of life and religion. It had a uniform 
social structure, composed of three uorders": warrior tribes 
exercising political power; marabout tribes engaged in 
religious, teaching$ cultural, judicial and economic activities; 
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livraient a des activite:.:. econom.iques; les tribus de clients-vassaux 
pla~_:.;;;es ;:;ous la protection c' 'une tribu guerr::t~ :>e ou maraboutique. 
Une autre cara...::t6ris t:i.que dt.:. ~:i l-::1~-- ChiD<J.ui ti 8t ai t que la femme y 
jouissait d 1 une plus g~andc liberte que dans les societes islamiques 
voisines I.e t>.'ait _l_c plus frappa1·1t du BJ lad Chinwuiti 6tait 
1 I importance <:C.Cord8e a,o::. t,r·lbL\S ffi2.C."'i.lbOutiqU£S ql:.i sent 8_ 1 t ori[;ill€ 
d 1une tr.:~.dition cult.w_.,elle •§crite vir;ourE'use en 0e qui concerne la 
tb§olos;ie, l 1 ens(.d;';nem-:-:nt, l,~~ li-::.terature 0.::1~ la po6sie; en fait, 
da'1B le monde cra.b<::~ le B..i.lad Chinc;·~iti dC'v::d~ sa r4pt.ltaticn a 
celle des sa-.rani:s c-~ 1E:ttr6s ~Jhi..n[_;;ui·~:;·;·.iens. 

13~ · Selon la ~·la..L.->i·~artit!~ .Ll y a\=·ait deux types d 1 auborite 
poll tiq' ..... ~ d..ms 2.e 3V .s..d Cil~nt.Wi t,~ : J.es Jr.~irats e t les o·oupements de 
tribus non constitu-8.:; 8n cktiratsv Q.uatre timirats se parta,:;eaier.Lt la 
majeure partie dB l 1 t::Sp,:: ~ ....:bin,_;uittien : les ecrirats des Trarza, des 
brakna1 du Taeant et de 1 1 Adrar -)U se trouve lc. ville de C:tdnLruiti. 
Celle-ci €t0.J.t 3. la t~o:i;:; Je centre d.c la culture chi.nsuittienne et un 
carrefour du commerce c~c:.rav:mi~r, de soPte ou~ ::. 1 €r::tirat de l'i\drar 
€tait devenu le p$le d:at:~I·ac.tion rles ,.::':'-andS nomades du 3ah8I'a. Au 
moment de la colon-i_.sa.ti.on Ot: SMarc. oc~idental par 1_ 1Espagne, l 1 8rnir 
de 1 1 Adrar cit.ai t,_. se_l_or: 1:;:,_ i<Jur·:.'.. tani~, ln p.cinciplle fic;ure poli tique 
du nord et du nord-o•J.e.ot. 1u pays c'riln~itt.ien et son •in:fluence 
s 1 8tendait dE:. la s.n2~_i_et El E:::.!'.U:·a A.U se~ec-3.1'!. h. oe sujet, la 
Mauritanie j_nvoquu l>2 t6m0ignB.L;e d1, c.ap.:i..tf'.in·~ Cerv"<raJI explorateur 
espa.c;nol. q11i ::.1.. c.onc.lu nv'2:C: 1 1 Crr.ir en 1386 u.r.. J.-:;s trai t€s d 'Idjil par 
lequel, s 1il ave:i.t ete :-atlf.:!.e~ l 1 :Rcpe.::;n~ crurctt 6t€ reconnue cor,une le 
souverain de tou.1... 1 1 Adrs.:r '!'mar~ L<,; cc.;>itainc Cenver:::. a dCclar8 a 
l I €poque que C' o2i.af·:: :_;ra:c.e 8_ l '·:-_;-. !" ·)1.t(;~ pJ1 ·r-i r ··,; ~ ~.h_e~'fi 

de tribus s I 8-i:;c..ient rfun:i.z ?;. Id ."Jj l; ~jl',<:: c I e+. 3.::. t sous la p":"·ott'ction de 
1 t €mi.i." que l:J. df:l~,~;a;tj_ on e.spar;n::>lc 8:>/ aj_+. ~u (-lSr"is-cer h cette reur..ion 
en tot:..€ s.§Ct.:.rit8.: ~:t y_u2 pa:::-r.: lcs ·::he!':::; d0 tri~ ,JS qui av.JJ.cnt~ 8t8-
partie.s 3UX deux tr=:C::.i-.-.;.s "-,o~~s Gor'c:!:::..us fi..:_>;ur::ient non seulement des 
chefs de 1 1 Adrar mcd s aH-':J-2. des ch~:f'.s C:.:: ~ri.bus venant de 1 1 ouest de 
1 1 emirat, c 1 est-.?,-dL:'C. du te!':...':i.t::-ir:':! du. R~.o de Oro. 

134, L:.:~ fila"'J.:i.'itr.tl:i_e indi(1\.,;,_e q·~: :~u moment de la colonisation 
espas;nole il ex:i .. st ai. t ia:"\s 2.0 S 3.hara occideutalJI ou-sre les quatre 
8tnirats, ..:;erta.ir,s et-.lt:t'eG 1;roq::::::ments d'~ -:~!"ibc's non constitues en 
enUrats. Au no;nb!'E: d~.s p:;:>-i_n-:-:i.tJC;lS!s +-l'ihL;S 1 el:c sic;nale notamment les 
Arou.3siyine, les Oul~c'. :i)elim, l3s OuJ.ed Bou Sba, les Ahel Berikalla et 
les P.e.c;ueibat. E1le soutient q~..<e toutes ct:s tribus et les quatre 
emirats eux-m&mes et~'l..ien-1: a :La fci.3 autonomes et ind8pendants et 
ne reconnaissaient aucun lien d 1 allE!i~r;!r.nce politique a 1 1 4gard 
du sultan du i·Iaroc, Leur ~-ncJE5p::mC:'Ll1C'3 est a.t.tcstee, selon elleJI 
par les norrbrtu.x trdt(s signes c~vec les Puissances etranc;;:;res 
et par le fait que 1'les 4nirs, cheik::l et. a' .. <tres chefs de tribus 
n 1 ant jarnais 6t6 :'_nve:;;tis po.r d.::s n:...~-:=Jr'ltE-s Ctranc;::.:res et n' ant 
jamais ten'J. leu!" : .:•.weir que des r.:::,::;J.c:s propres a la devolution 
du pouvoir dans l! ensemb:;__c chingui tt.-l.t:nrr. Chaque 8mirat et groupe 
de tribus 8tait e.dmi.ni;;)t:c8 de :"aeon 2.'~ttonome p<r son chef, dont lc.. 
nomination et l'3G ar~t'""!R importan.t:::: dev8i.ent obt.P-nir l'ar:sentiment 
de la djemaa. 
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client-vassal tribes under the protection of a warrior or marabout 
tribe. A further characteristic of tbe Bilad Shinguitti was 
the much freer status Gf women than in neighbouring Islamic 
societies. The most significant feature of the Bilad Shinguitti 
was the importance given to the marabout tribes~ who created a 
strong written cultural tradition in religious studies, education, 
literature and poetry; indeed, its fame in the Arab world 
derived from the reputation acquired by its scholars. 

133· According to Mauritania, twc types of political authority 
were found in the Bilad Shinguitti~ the emirates and the tribal 
groups not formed into emirates. The major part of the Shinguitti 
country was composed of the four Emirates of the Trarza, the Brakna, 
the Tagant and the Adrar, where thetown of Shinguit is situated. 
This town was both the centre of Shinguitti culture and a crossroads 
of the caravan trade, so that the Emirate of the Adrar became the 
pole of attraction for the important nomadic tribes of the Sahara. 
At the time of the Spanish colonization of Western Sahara, Mauritania 
maintains, the Emir of the Adrar was the principal political figure 
of the north and north-west Shingui tti country, and possessed 11 an 
influence extending from the Sakiet El Hamra to the Sene~;al11 • In 
this connection, it invokes the testimony of the Spanish explorer, 
Captain Cervera, who in 1886 concluded with the Emir at 1Ijil a treaty 
by which, had it been ratified, Spain would have been recognized as 
sovereign of the whole Adrar at-Tmarr. He had reported at the time 
that it was thanks to the Emir that several tribal chiefs were 
assembled at 'Ijil; that it was under the Emir's protection that the 
Spanish delegation had been able to attend the meeting safety; and that 
the parties to the two treaties concluded on that occasion included 
chiefs not only of tribes of the Adrar but also of tribes from west of 
the Emirate, i.e., from the territory of the R!o de Oro. 

134· In addition to the four emirates, Mauritania mentions a 
number of other_ tribal groups, not formed into emirates, which existed 
in Western Sahara at the time of its colonization by Spain. Among 
these it names as the main tribes the 'Aroussiyeen, OUlad Deleim, 
Oulad Bl-Sba', Ahil Barik-Allah and Regheibat. It maintains that all 
these tribes and the four emirates themselves were both autonomous and 
independent, not acknowledging any tie of political allegiance to the 
Sultan of Morocco. Their independence, it states, is shown by the 
numerous treaties which they signed with foreign Powers, and by the 
fact that "the emirs, sheikhs arid other tribal chiefs were never 
invested by outside authorities and always derived their powers from 
the special rules governing the devolution of power in the Shinguitti 
entity". Each emirate and tribal group was autonomously administered 
by its ruler, whose appointment and important acts were subject to the 
assent of the assembly of the Juma'a. 

135· Mauritania •••• 
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135. La Mauritanie reconnatt que les 9mirats et les tribus 
n'etaient coiffes d'aucune structure hiBrarchique can~une. D'apres 
elle, 

11 1 1 ensanble chinguittien ne pouvait a cet E!gard ~tre assimilE! a 
un Etat, ni a une fE!dE!ration ni mgme U une conf€d€ration, a mains 
que l'on ne soit pr~t a donner ce nom aux liens politiques tBnus 
unissant les tribus les unes avec les autres". 

Il y eut dans cet ensemble 11 de vastes conf€d€rations de tribus ou des 
€mirats E!tendant tr€s loin au-dela de leurs fronti€res leur influence 
qui participait ici de la vassalit€, 18. de l 1 alliance 11

• Mais la 
Mauritanie reconna!t que cela n'est pas suffisant pour qu'on puisse 
dire que 11 1 1ensemble chinguittien bffilE!ficiait d'une personnalit€ 
internationale ou jouissait d'une souverainet€ au sens oU le mot €tait 
entendu a 1 r €poque 11

• 

136. Le Bilad Chinguiti €taitJ selon la Mauritanie, une 
communaut€ ayant sa cohesion propre, ses particularit€s et un systeme 
de droit saharien commun r€gissant l'utilisation des points d 1 eau, des 
pgturages et des terres agricoles, les hostilit€s entre tribus et le 
reglement des diff€rends. Selon elle, 

''Les personnali tes juridiques ou souverainet€s appartenaient 
en r€alit€ aux €1€ments de l'ensemble pour autant qu'elles 
n'aient pas ete aliEinEies, en tout ou en partie, par des liens de 
vassalit8 ou d'alliance, au profit d'autres €18ments de 
l'ensl~ble. La souvcrainet€ des diff€rents €1€rnents de 
l'ensemble d€coulait, a l'evidence, de la pratique de ces entit€s11

; 

comrne maitresse d 1un territoire, chaque entit€ faisait assurer le 
respect de celui-ci Gt de ses sujets coatre les actes de guerre ou de 
pillage et,corr€lativement, le souvcrain avait le devoir de prot€ger 
les etrangers qui se plaQaient sous sa protE:ction. Lorsque les €mirs 
ou les cheiks entraient les uns avec les autres dans des rapports 
d'alliance ou se faisaient laguerre, il s'agissait de rapports entre 
€gaux. Mais l'existcnce de cette cammunaut€ 58 manifestait lorsque 
son ind€pendance €tait en p€ril, comrne le montre, d'apres la 
Mauritanie, le fait que les tribus conjuguerent leurs efforts dans 
tout le pays chinguittien pour enrayer la p€n€tration frangaise. 

137. En m'&ne temps, la M9.uritanie mc't l'accent sur les 
caract6ristiques propres de la r€gion saharienne et sur le ncrnadisme 
de la plupart des tribus, d€j.\ bvoquJs dans le pr€sent avis. Elle 
souligne que,dans cette r€gion aride, la vie pastorale oblige a 
rechercher continuellemc:nt des p:1hurages suffisants ainsi que des 
points d 'eauJ chaquc tribu ayant ses zones de migration bien d€f:.nies avec 
des itin€raires de migration connus et d€termin€s par 1 1 emplacement des 
points d 1 eau, des cimetieres, des terrains cultiv€s et des pftturages. Elle 
fait encore observer que les Puissances coloniales, en tragant les 
frontieres, n 1 ont tenu aucun. compte des facteurs humains et en particulier 
des territoires des tribus ou de leurs parcours de nomadisation qui ont ete 
coupes en deux ou trois trongons par ces frontieres artificielles. LE::s 
tribus se sont trouvees n€anmoins dans la n€cessite de poursuivre 
leurs migrations traditionnelles a trave-rs le pays chinguittien, 

auj ourd 1 hui. . , . 
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1,;. r~au.rita.nia recognizes t..."v~t t.h.e em:irates and tho tribe:': were 
not undet any common hierarchloa~ structur-e. 11 In his respect" .t it 
has said: 

" 
nor 
saw 
the 

the Shinguitti ehtity could not be assimiiated to a State, 
to a federation, nor even to a confederation~ unless one 
fit to give that name to th~ tenuous political ties linking 
various tribes 11

• 

Within the entity there were 11 great confederations o.f tribes1 or 
emirates whose influence, in the form sometimes of vassalage and 
sometimes of alliance, extended far beyond their own frontiersn. 
Even so, Mauritania recognizes that this is not a sufficient basis 
for saying that "the Shinguitti entity was endowed with international 
personal! ty, or enjoyed any sovereignty as the word wan understood at 
that time". 

1;36. The Bilad Shinguitti, according to Mauritania, was a 
community having its own cohesion, its own special characteristics, 
and a common Saharan law conoernlng the use of water-holes, grazing 
lands and aBr'icultural lands, the regulation of inter-tribal 
hostilities and the settlement of disput.es. 1'-lithin this comtm..mity: 

11 It was in rea.li t.y the component enti tios which were 
endowed "'1 th the lc-tSal per.sonali t:ies or sovereignties.., save in 
so far as these had been wholly or partly alienated .. by ties 
of vassalage or alliance_, to otr1er such components. The 
sovereJgnty of the diffGr-.lnt component entities obviouoly 
derived from their f:>l:'act.iee 1

'; 

each bod: , as mo.steT' of' a terr~ t'" ':'Y, ensu:cod th<' pr ")teet! on of the 
terri tory and of its sut..lrJc'Ls ag::.-tn.r:;t acts of war or p1 lla.ge and:~~ 
cor.respondingJy ~ i t:'3 ruler had the duty to Bafee,unrd outsiders who 
sought his protect:ton. When the emit·s or she:l:.khs formed alliances 
with or waged vrr:r on one another, i l. l'l'O.i3 a ques-ti.on of relations 
between equnls. J~t the existence of the communi t;r became apparent 
when it::: independence wae threatened, a.-:; is showr., in the view of 
Mauritania, by the <::oncerted effort mo.de by the tribes throughout the 
Shingu1 tti countl'Y to resist h•ench penetration. 

137. J\t the sa.rnc time, M:.turitania. lays emphasis on the special 
characteristi cr, of the Sah:.:1ran art: a and the nomadic existence of 
many of the tribes vrhio:~ have alreM.y l.leen referred to Jn this 
Opinion. Life in the ar:td a:reas of the Shingui tti country~ it 
observer:~ required the continuous quest for suitable pastures and 
water-holes; and each tribe had a. well-def:t.n~::-d m:i.e;ration area with 
established migration routes deteT'mincd by the location of water-holes, 
burial grounds 1 cultivated creas and pH..~tures.. '111e colonial Powers, 
it fUrther observes, in drawing frontiers took no account of these 
human factors cmd 1n particular of the tr'ib&l territories and 
migration routesj which were, <J~..s 2. result, bjsected and even trisected 
by those artificial frontiers. Nev(~rth~less, the trib<:s of necessity 
continued to :nake their traditional mir:;rat.i.or.is, travel'Sirlf.~ the 

Shinguitti .•• ~ 
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aujourd 1 hui englobe dans le territoire de la R6publique islamique de 
Mauritanie et le Sahara occider~tal, certaines fc.uilles; ainzi que 
leurs proprietes, ant ete divisecs de part et d 1autre de la frontiere 
artificielle. Il est arriv6 ainsi que d~s puits, des terres et des 
cimetieres du Rio de Oro appartiennent a des tribus mauritaniennes 
et que des palmeraies et d~8 points d'eau situ{~ dans ce qui est 
main tenant la Republique islamique Ge f'iJauri tanie scient la propriete 
de tribus du Sahara occidental. Selon l& Mauritanie, cette mkessite 
de la vie dans la region a ete reconnue par 1 1 Espa~~e et la France qui 
ant conclu en 1934 un arrangement administratif pour qu 111 ne soit pas 
fait obstacle au nomadisme des tribus. 

138. Si l'on croyait devoir recourir a W1e classification> la 
Mauritanie sugg€re que les concepts d~ nation et dP. peuple seraient 
les plus adJquats pour expliquer la situation du peuple chinguittien 
au moment de la colonisation, ,'1 son avis~ ce sont ces termes qui 
d€criraient le mieux un ense~ble presentant, malgr€ sa diversite 
politique, les caract€res d'une nation indJpendante, d'un peuple 
forme de tribus~ confedere_tions de tribus, emirats qui> conjointement 
exergaient une co-souverainetC sur le pays chinguittien. 

* 
139. Pour ce qui est des liens juridiques entre le Sat~ra occidental 

et l'ensemble mauritanien, la Mauritanie soutient la th€se suivante : au 
moment de la colonisation espagnole, l 1 ensemble mauritanien s'etendait 
du fleuve SCnegql a 1 1 cued Sakiet El Hamra. Cela etant> la partie des 
territoires actuellement sous administration espagnole situ?e "au sud 
de l' oued Sakiet El Hamra eta.i t partie intE!grante de 1 1 ensemble 
rna uri tanien'1

• La relation juridique entre la partie sous administration 
espagn· le et l' ensemble mauri t.;.:mien Eitait done "~-~1e simple relation 
d I inclusion''. A 1' epoque~ le Bilad Chingui ti etai t un ensemble uni 
par des liens historiques, religieux, linguistiques, sociaux~ culturels 
et juridiques formant une communaut€ ayant sa propre cohesion. En 
reva.1che _ les terri toires occup€s par l 'Espagne ne formaient aucune 
entite propre et n'avaient aucune identit€. La partie situee au sud 
de 1 cued Sakiet El .Pa~ra faisai t juridiquement partie de 1' ensemble 
mauritanien. Cette p'Jrtie et le territoire actuel de la R€publique 
islamique de Mauritanie constituent "les parti(s indissociables de 
1' ensemble mau.ri tanien''. 

140. Sur, .•. 
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Shinguitti country comprised Within the territory of the present-day 
Islamic Rep.1blic of rllauri tania and Western Sahara. The same families 
and their properties were to be found on either side of the artificial 
frontier. Some well:::, lands and burial grounds of the R:!o de Oro, 
for example, belonged to Mauritanian tribes, while watering places and 
palm oases in what is now part of the Islamic Republic were the 
properties of tribes of Western Saharc.. These facts of life in the 
region, it points out, were recognized by France and Spain, which, in 
1934, concluded an administrative agreement to prevent any obstacles 
to the nomadic existerkce of the tribes. 

138. If it is thought necessary to have recourse to verbal 
classifications, Mauritania suggests that the concepts of 11 nation11 

and of 11 people 11 would be the most appropriate to explain the position 
of the Sh~itti people at the time of colonization; they would most 
nearly describe an entity which despite its political diversity bore 
the characteristics of an independent nation, a people formed of 
tribes, confederations and emirates jointly exercising co-sovereignty 
over the Shinguitti country~ 

* 

139 ~ As to the legal ties between \Vestern Sahara and the 
Mauritanian entity, the views of Mauritania are as follows: At the 
time of Spanish colonization, the Mauritanian entity extended from 
the Senegal river to the Wad Sakiet El Hamra4 That being so, the 
part of the territories now under Spanish administration which lie 
11 to the south of the ~~Tad Sakiet El !-!amra was an integral part of the 
fiJ.auri tanian enti ty11

• The legal relation bet~7een the part under 
Spanish administration and the Hauritanian entity was, therefore, 
11 the simple one of inclusion11

• fl.t that time, the Bilad Shingui tti 
was an entity united by historical~, relig5_ous, linguistic, social, 
cultural and legal ties, and it formed a community having its own 
cohesion. The territories occupied by Spain; on the other hand, did 
not fo~n an entity of their own and did not have any identity. The 
part to the south of the Wad Sakiet El Hamra was, legally speaking~ 
part of the r.1auri tanian entity. That part and the presen"t terri tory 
of the Islamic Republic of rJiauritania together constitute "the 
indissociable parts of the Mauritanian entity" .. 

L,O. In .... 
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1~0. Sur ces bases~ la Mauritanie prie la Cour de dire qu'au 
11moment de la colonisation par 1 'Espagne,. la partie du Sahara 
actuellement sous administration espagnole avait des liens juridiques 
avec 1 1 ensemble mauritanien''. En m'&JE.' temps, elle considerE. que 13. oU 
s'arretait l'ens~mble mauritanien commengait le Royaume du Maroc, 
Elle pr€cise que la constatation qu 1elle demande se limite Q la partie 
du Sahara occidental situ€e.au sud de la S~iet El Hamra,sous reserve 
de certains entrt;croisements des liens ju:cidiques de 1 1 ensemble 
mauritanien et de ceux du Maroc,la sculement oU les parcours de 
nomadisation de leurs tribus respcctives se confondent. 

* * 
141. L'Espagne esti~e que les theses de la Mauritanie s~ h~urtent 

a uncertain nombre d 1 obstacl~s. A son avis, le Bilad Chinguiti ou 
ensemble chinguittien ne co1ncide nullement avec ce qu'on appelle 
l'ensemble mauritanien. Dans son acception la plus large~ le Bilad 
Chinguiti vist=: l'aire d 1une culture musulmane, un foyer culturel et 
religieux qui eut uncertain rayonnement jusqu 1au xvre s18cle. Mais~ 
selon l'Espagne~ il est impossible d 1admettre qu 1un ph9nomene culturel, 
limit€ dans 1 1 espace et dans le tempsJ soit identique a un pretendu 
ensemble qui serait, essentiellement d 1 ordre g€ographique et dont les 
limites seraient plus larges. Il ne faut pas confondre le rayonnement 
religieux et culturel de la ville de Chinguiti et sa renamm€e dans le 
monde musulman avec l'hegemonie politique de l 1 €mirat de l'Adrar qui 
engloba la cite dans ses limitesJ quand il apparut au XVIII8 siecle. 

1.~2 • D8 1 1 avis de l 1Espagne, non seulement 1 1 id9e d 1 ensemble 
exprirne l'appartenance, rnais elle irnplique en outre l 1 id€e que les 
elements inclus dans l'ensemble sont homog8nes. Or l 1 ensemble 
mauritanien serait forme d 1 €lements heterogenes, dont certains 
seraient de simples tri';:)us et d'autres auraient atteint un degr€ plus 
complexe d'int8gration, comme les 6mirats. Quant a l'4mirat de 
l'Adrar qui aurait €t8 le noyau de l'ensemble mauritanien, l'Espagne 
soutient que c'etait une region distincte ct ind8pendante d~ toutes 
les regions avoisinantes, aussi bien du point de vue politique que du 
point de Vue social et 8conomique. L'emirat constituait, d'apr€s elle~ 
un nOyau de pouvoir autonome, distinct a la fois des autres 6mirats du 
sud et des tribus nomadcs independantes du nord et de l'ouest. De 
surcrott, au moment de la colonisation du Sahara occidental, l'€mirat 
connaissai t, selon 1 'Espagne,...tde graves d€sordres internes et. 
subissait les attaques continuellcs des 6mirats voisins des Trarza et 
du Tagant; l'Espagne a dit de cette region qu'elle 8tait plong8e dans 
un 8tat d'anarchie. 

143. Une •••• 
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140. In the light of the foregoing, Mauritania asks the Court to 
find th.1.t "at the time of colonization by Spain t~,e ps.rt of the Sahal"a 
now under Spanish administration did have legal ties with the 
Mauritanian entity11

• At the same time, it takes the position that 
where the ~~uritanian entity ended the Kingdom of Morocco began. It 
also makes clear th;:;;. t the finding which 1 t re('luests is limited to the 
part of Western Sahara to the south of the Sakiet El Hamra, subject 
to some overl~pping between the legal ties of the Mauritani~n entity 
and those of Morocco solely where they met, owing to the overlapping 
of the nomQdic routes of their respective tribes. 

* * 
141, Spain cons1ders that there are a nwnber of obstacles in the 

way of accepting the views of the Islamic Republic. The 
Bilad Shinguitti or Shinguitti entity, it says, by no means coincides 
with what is called the Mauritanian entity. In its broadest sense, 
the Bilad Shinguitti is the area of an Islamic culture, and it is a 
cultural and religious centre which had a certain influence up to the 
sixteenth century. Spain finds it impossible, however, to accept 
that a cultural phGnomenon, limited in time and space, could be 
identical l'li th an aJ.leged entity of which the significance was mainly 
geographical and which had wider limits: Shinguit 1s religious and 
cultural influence and its fame in the Islamic world is not to be 
confused vtith the political hegemony of the Emirate of the Adrar which, 
when it came into being in the eighteenth century, included the tm.m of 
Shinguit in ics borders. 

142. Again, in the view of Spain, the idea of an entity must 
express not only a belonging but also the idea that the component 
parts ~:.re hornogencous4 The M<-·· J.I'i tanian entity, }".:.owever, is said to 
have been formed of heterogeneous components, some being mere tribes 
and others having a more complex degree of integration, such as an 
emirate4 As to the Elnirate of the Adrar, which is claimed to have 
been the nucleus of the M.s.urit<:inian entity, Spain main"t:"'tins that it 
was a region distinct and independent frcm all those surrounding it, 
politically, socially and economically. Spain considers it to have 
C'"'l,.:.: +:i tuted a centre of autonomous power distinct both from the other 
emirates in the south and from the independent nom~d tribes in the 
north and west. Furthennore, at the period of colonization of 
Western Sahara, this cnirate, according to Spaill, was undergoing grave 
internal troubles and <:~.lso being har.::~.ssed by the neighbouring Emirates 
of the Tra.rza and the Tagant, and Spain describes the region as having 
then been in a state of anarchy. 

143. Another •••• 
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143 • Une autre difficul t€ se pre.se..'>"lte_, d 1 apr€s 1 'Espagne; c 'est 
que l<. notion d' er:.ser.~ble ma.ur~ -::.ani en :n 1 ~st accorr"agn6e par la prcuv0 
d 1aucun lien d 1all6gea:.-.ce- .:'nt_.,..,L' lees tr·ibus habitar.t le tcrritoire du 
Sahara occidental Er~ le.s tPib:..ts muuri ':.a:1iennes ou entre lt;s tribus du 
terri to ire e-;; l 1 {~i-ra~ de 1 1 .L_dr·ar. Loin de se fondrc e1:: de 
disparaltre dans 1e c.adrs de ~e qu 1on a,!)pcll€' ensemble mauritaniGn, 
soutient 1 1 Espagne_, l~s tr·ibus du Sahurc:;. o.;cidental oat men€ lt2:ur vie 
propre, ind.Zpenda:ameat dE:8 aut :res tribu?- saharienne;;;.. On se trouve~ 
selon elle~ face 8. un l!lanquc pr-esque absolu de preu.ves qui puissent 
thayer la th(~se mauri taaienr..c en deLors de simples donnees 
sociologiqu.t:s sEr la vie norn2.de. 

l·V;- • Quant eux accords r~oncJ.us par lE:s tribus independantes du 
Sahara avec des ;:;xplorateurs espa;no.ls et a.vec la Franc<:, 1 1Espag:ne 
estime qu.::.· ccs documents contredisect la ti18se d 'un ens<;;.mble 
mauritanien h 1 'in.t.§rieur C.uquel lcs t1•ibus du Sahara occidental 
auraient Bte i.nt8grees, A so::1 avis~ ~c:3 tuxtes C.'.·.s deux trait8s 
sign8s h Idjil ~L<J 12 jl.<.illet :;..886 1 'un a. vee les ti""ibus independantes, 
et 1' autr2 a·n.;c 1 1 cfmir sent .~ cet ega~·d concluants. L0 premier a ete 
conslu avec lP-s tribU.'5 .nabita!1t la zonE.: comprise 6..'1tre l'Atlantiqu<.; et 
lc versant occidontal de l r A.drar J qui unt cGC.e 8. l' Espagnc '1 tous les 
terri toires compris entre lc'. ,;('d.:,e dc-.s pco.30ssions f.:.spagnoles de 
1 1 Atlantique d.u ca.p .3ujado1:' au cap BJa..1~ ct la limi t.e occidentale de 
l'Adrar11

; le sc~(!ondtrait8. concluavec l'EmirJ 11 rt;connalt la 
souver·ainet8 et>pa(~ols su.:r· to1...-~·~ le tcrritoil'e d('; l'Adrar 'Th1ar11

• De 
l'avis de :..'Espa£if&: .. ~-'exi'".;;t8n'.:e de<;,:=;:::; de-ux tl"'ait8::; s€parC:s prouve 
non seulemcnt la t~Ytah. 5nd.:h.)8r:danuE de;;:: t:cib1J.S et rle 1 1 6-nirat de 
l 1 Adrar mal s en(; ore 1 1 ind.6pc,·;G.J.nc':: de chaClm par l.,appo·rt aux autres; 
elle prouve aUGG:i. qu:J l; B:nir a peut-?tr"..': ~~xerce une influence sur ces 
tribUS mai.S ja";Jai:::; '.JD~ ?UtOt'itt§ pcliti.q·~lC. D~ rr.'8rrJc, l 1indep!::ndance 
des t·-ibus ~nt.r( · "'!llec resst•r·'·. sc:lon 1· Es:·a.gne d..e la signatur'e~ par 
une seulc.: t:::-·:i.bu.. r:'l,,_.:. t::.:::~.:;_--;;.§ de ln3~- .. ,.~"-'.11J.:_u a vee ..!.

1 <:Xplorateur Bont:lli. 
De plus, d 1 autr·ss :.SJ.&nents Ci~ l 1 en.sc-:nb:•::; lcs er,Jirgts des Bralma, des 
1'rarza et du •ragcmt o2t ] e:=::. tr:':!..::,t:.r. c',u Hod.b, cnt. sigr1€ au cours 
du YJX8 ::;:i;:.ol'..o t.o~..;.t,; t:.ne .so2:ri.e (ie tra:i.t0s a.~rec la Francr.::. L'Espagne 
estime done; diff:i c i~.e de dis(.;e~-n(;j' "T qu.c>i rCside la cohesion de ce 
que 1 1 on pr<Ss<mtt:: Cot'Jin:.:- L 1 r:mscnble G~lil~!:::t.~j t"':.ien. 

l.f5- L 1E::,pag;:ne rcj(_ot-:,;::; en c.ut:.r·o::: l 1 id6-.; l·L8e h ln notion 
d 1 ~nsemble ma:1.:: i t.:=.:,nien ir:voqtH~0 _r::ar lv.. Mauri tani.:;, selon laquelle le 
terri toire place scu:s administra·Cion E:spagnolt:: ne cunstJtuai t pas un 
ens8rrlble distinct t:·t n 1 avai '-~ pas d 1 tdenti t8, Ellc soutiGnt que 
1 1 actuel tE:.rritoi:..'"'e du Sahara o~Jciden"Cal cor~s·ci tuai t 1 1 ass is::;: d 'un 
pt;;!uple saharien ,.,.u cara2.t(.-re p:Popre e;t bien d.8iinl, compose de;; tribus 
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143 .. Another difficulty, according to Spain, is that the concept 
of a Mauritanian entity iS not accompanied by proof of any tie of 
allegiance between the tribes inhabiting the territory of Western Sahara 
and the Mauritanian tribes or between the tribes of the territory and 
the E'lnirate of the Adrar. Far from merging into or disappearing 
within the framework of the so-called ~1auri tanian entity, Spain maintains, 
the tribes of Western Sahara led their own life independently of the 
other Saharan tribes. In its view, there is an almost total lack of 
evidence which might give support to the Mauritanian argument over 
and above the mere sociological facts about nomadic life. 

144 • As to the agreements concluded by the independent tribes of 
the Sahara with Spanish explorers and with France, Spain considers 
those documents to run counter to the thesis that there was a. 
11Mauritanian entity11 in which tribes of Western Sahara were integrated. 
It regards the texts of the two treaties signed at rijil on 12 July 1886, 
one with the independent tribes and the other with the Emir, as 
decisive on this point. The first Wil.S concluded with the tribes living 
in the area betw<::en the Atlantic and the western slopes of the Adrar, 
who ceded to Spain ua.ll territories between the coast of the Spanish 
possessions of the Atlantic between Cape Bojador and Ca . ."oo Blanco <:.md 
the western boundary of the Adrar"; the second treaty was concluded 
with the Emir o.nd 11 recognizes Spanish sovereignty over the whole 
terri tory of the Adrar at-Tmarr". The existence of these hto separate 
treaties, in Spain 1 s view, evidences not only the total independence of 
those tribes and of the Emirate, but also their independence of each 
other; and it further proves that the Emir may have exerted influence 
but never political authority over those tribes. The independence of 
the tribes u.s between themselves is held by Spain to be also shown by 
the signature of the 1884 treat;:,' by one tribe &lone with the explorer 
Bonelli. Furthermore~ other participants in this alleged entity~ the 
Emirates of the Brakna~ Tr:LrZ:l and Tag&nt <lnd thE.. tribes of the Hodh, 
signed with France a long series of treaties throughout the nineteenth 
century. SD~in therefore finds it difficult to appreciate the 
coherence of the alleged Shinguitti entity. 

145. Furthermore Sp~in rejects the proposition~ bound up with the 
concept of the Mauritanian entity advanced by Mauritania, that the 
terri tory under Spanish administration did not 1 tself form an entity 
or possess an identity of its own. It considers that what is the 
present territory of Western Sahara \IJ<:.s th€ foundation of a Saharan 
people with its mm well-defined cha.racter, ma.de up of autonomous 
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autonomes et indBpendantes de toute autorite extBrieure, que ce peuple 
habitait une region assez bien d€limit€e et qu'il avait €labor€ une 
organisation et un systeme de vie en commun fondes sur une conscience 
collective et unc solidarit€ mutuelle. Au Sahara occidental, dit 
l'Espagne, la population et les auteurs font une nette distinction 
entre leur pays, celui des nomades, et les pays avoisinants, oU la vie 
est s€dentaire .. commc ceux de Ch1nguiti, de Tichit et de Tombouctou, 
La terre des sBdentaires coincide sensible~ent au nord avec les 
frontieres historiques du Maroc et au sud avec l 14nirat de l'Adrar Tmar, 
Selon l'Espagn~, il y avait done au moment de la colonisation un 
peuple sahraoui, doUE~ de cohBsion et diffBrenciB par rapport aux 
Bmirats mauritaniens; ce peuple ne se consicterait nullement comme une 
partie du Bilad Chinguiti ou ensemble mauritanien. 

146. La these mauritanienr.e se heurte aussi, d 1apres 1 1Espagne, ~ 
ur~e autre difficult€ juridique : la Repu0liqu8 islamique de Mauritanie 
ne saurait en effet gtre consicterec comrno.;! le successeur immediat du 
pr€itendu ensemble mauritanien historique, car la notion de Mauritanie 
est nee en 1904, a un moment oU le territoire du Sahara occidental 
avait ctej~, selon 1 1Espagne, une existence etablie en fait et en droit. 

147. Se fondant sur l0s arguments qui precedent, l'Espagne 
soutient qu 1au momEnt de la colonisation espagnole il n'existait pas 
de liens juridiques entre le territoire du Sahara occidental et 
1 1 ensemble mauritanien. 

~48. Dans l 1affaire de la Reparation des dommages subis au 
service des Nations Unies, la Cour a cteclare : 11 Les sujets de droit, 
dans un systemt juridique, ne sont pas necessairement identiques quant 
a leur nature ou 3. 1 1etendue d8 l'2urs droits~ et leur nature depend 
des besoins de la commnnauteu (C.I.J. Recueil 1949~ p. 178). Dans son 
exameh des thE::ses dE: la Mauritanie sur la nature juridique du Bilad 
Chinguiti ou ensemble maUPitanien, la Cour ticnt pleincmont compte de 
cette observation et dGs caracteristiques propres de la r€gion et des 
populations sahariennes que la presente espCce conccrne. Il faut bien 
ccpendant appliquer tm critere pour determiner si, dans nn cas donne, 
on a affaire ou non en droit h ce qui est juridiquement une entite. 
En outre, la Colli' note que, dans l 1 affaire de la R8paration des 
dammages subis au service des Nations Unies, le critere utilis€ par 
elle a consist8 Q d8terminer si 1 10rganisation des Nations Unies 
- l 1entit8 en cause- se trouvait dans une situation ntelle qu 1 elle 
ait vis-?t-vis de ses Membres des droits d.ont elle ait qualite pour 
leur d8mander le respecta (ibiG.., p. 178). Certcs, dans l 'avis 
consul tat if rendu en 1' espCce-:-le crit8rc a jaw? dans un contexte un 
peu particulier. N€anmoins, tel est bien le critere essentiel h 
appliquer lorsqu'il est prE?tendu qu 1un groupe, qu 1il soit compose 
d'Etats, de tribus ou d'individus, 8st une entit€ juridique distinct8 
de ses membres. 

1"9. Dans .•.• 
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tribes, inde;)endent of any externa.l authority; z:.nd thE..t this people 
lived ~~1 a fairly ·,-.;€11-defined 1rea and had dcvel -)ped an orgo.niza tio;J. 
and a system of life iE common, on the basis of collective self
awareness and mut:J .. ::cl solidarity. In Western Sahara, it saysJ a 
clear distinction was made by the population and in literature between 
their own country, the country of the nomads, and other neighbourir~ 
countries of u sedentary way of life, such as Shingui tti, Tishi t Emd 
Timbu .. l<:tu, The l<.J.nd of the settled !)eoplc coincided to ::.. large extentJ 
in the north, with the histol'ic frontiers of Morocco andJ in the south, 
with the Emirate of the Adrar at-Tm2.rr, There was thus, according to 
Spain, a Sahr:::'.Wi peop} 2 <-...t the time of colonizationJ coherent a!'ld 
distinct from the t<tauritanian emi:cates; and this people in no way 
regarded itself as part of the Bilad Shingui tti or Mauritanian entity. 

l/r6. Another legal difficulty, according to Spain, is that the 
Islamic Republic could not be regarded as the direct successor to 
th~ alleged historical MauriVini~n entity; for the notion of 
Mauritania was born in 1904 at a time when the territory of Western 
Sahara is said by Spain already to have had an existence well established 
in fact and in law, 

147 ·On thE: basis of the foregoing considerations~ S;Jain maintains 
that at the time of' colonization by Spain there were no legal ties 
between the terri tory of 1:-/estern Saho._ro.. 2.nd the r~auri tan ian entity. 

* * 
1_48. In the case concerning Repar.:.tion for InJuries Suffered in 

the Service of the United Nations, tht; Court observed: 11The subjects 
of law in a.ny legal system 8.re not necessarily identical in their 
nature or in the exten·~ of the~r rights~ .c.tnd the~:..~ nature depends upon 
the needs of the community" (LC.,:T. Reports 1949, p. 178). In 
examining the proposi~ions of Hc..urit''.ni;::;. regarding the legal nature 
of. the Bilad Shinguitti or !"llCiuritanian entity, the Court gives full 
weight both to that observation and to the special. characteristics of 
the Saharan region and peoples with ~~-ruch the present proc(-:edings are 
concerned. Some cri tcrion has, hmrcver, to be employed to determine 
in any particular ca.sc whether wh.::-..t confronts the law is or is not 
legally an uentity11

• The Court, moreover, notes that in the 
Reparation case the criterion vlhich it &pplied \-ras tc: en•:uire whether 
the United Nations OrgJ.nizatL"m -- the entity involved -was in ttsuch 
a po"sition that it possesses~ in rega.rd to its Members, rights which 
it is entitled to ask them to respect11 (ibid.)~ L1 thi::.t Opinion, no 
doubt, the criterion wc.s '-"-PPlied ir. a somewhat special context. 
Nevertheless, it expres;,es the ess8ntiOJ.l test where a group, whether 
composed of States, of tribes or of individuals, is claimed to be a 
legal entity distinct from its membe::-s. 

149. In •.•• 
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149. Dans lu I)r~.sunt(; t;Lf~':drc, le~; t'en3C.l.[:_nt:mer;tG dont la Cour 
dispose m: .. n rCl!t r;t·t 1 :::.~. iil,,r,Jc::-1:.. ric lr..: :;(Jlor;i:.:;<~l.iun e.::p . .lj· ''lole :!.1 exlstdt 
de nombreux. l . .:er_.;j d 1 J:t.·dr~.; :ra(.;Lll. l5_.'l1 > -:.st L:1-.. ;e, 1•eJi;~ieux.. eu.lturcl ct 
econcmique entre des t..ri bus et rhr'.ircftJ d·)ni., .:efi p0p;J.:la.tiorlli i:t;illit(-llent 
la rfir~.iun sn.harienne q1:·i f~i~.;, aJJ.j•-ll'<Jr,_J·,~l p::::.:r1;te d·t, territc.lrc-! d·J. 
Sah.:.-1J"'a occiden~~~.u ~t d{.! ln. D.6p:.cblicttC i;.:;la::-U.·:nJe de .fim-ritaJ.1ie. 
Cependn.!Jt C(~b rerllieic;Heme_;JLs r(v:-.:l,;nt <~·~tiGi i' :Lnd6pendance des Cmirats 
et de :·inmbre de ce:;, tribus .le;;:; urlG ~ .-~ 1 (_;r;rd des antrua et, malc:;rC 
cert;:Une:.;: i';JrnJE.:~ d 1 activ5.t6 Cl,fnrn:~::1e, 1 1 <.tb:.;elwE.· d' iu3titu.tions ou 
d 1 orG<lfleS, l!K?IUG r,]duJtS .:1~ :n1 ni:m . .aJ;_, j_lli Jew: ~.,z-aieJ.:..t 8t~~ COtnmUnS • 

La Cour ne pct_;t done con.;lur(.! (1u.e· le:~ flC::Jent~:: en .sa pos3esaion 
perrnetter:.t clc con.sirlercr qun les emirats tt cribttti exls tant dans la 
r€girm con.stih:a:l.eut, stdv~mt tlnt.! Clutrc expre:::s:lox~ :.1tllist!c pa:r• la 
C0u:t"' darn:; 1' :lffr.dre de L-: Re. ~z'.:.ion dec do.'l1m -·es subis au servi.ce des 
Nations Unics. ;'une entitf capablu d ~ rL~ t•;n8fic!r"J..tre d oblications 
~b'fmt"TS"e.s mcmbrcs 1

: (~., p. l'"(d). Que 1 1 
<.1:-1 dCfinisse 

l'en.semble m<.tt'rit~:.nien cornnu lc Bilad Ghin_;uiti .. ou comme 1.3. nation 
chinc;l~ittiE.nne ill.r.si cf..r.e la Maur:i.~.w-lle lH r.>u,~f;~rcJ ou encore comme une 
form.e de .U'-;u~, 01.< d 1e..'.W·Je:!.d.tion, LJ. difLte~-ltl~ demeure qu 1il n 1avait 
ptJ.S lc car::t~·c,~,rc d'une pc:rGonne u:1 d!, __ me entite j''.Jridi(_ille dii:;tincte 
des divers tim:i.l."'<>.t;o:; f..d~ trlhus qui l~J r.,;;r:.Itit• .• ;.'-.l.ent. <)r_ ne peut done 
accepter L'".J tl!~:se Sc;.i.Yant l;;u:]:,e.lJ~ le Fl.iad c:llil(:~!..iil;i ~.:rcit e-t:.l! une 
"entit~'1 ·J•< \.Lll l!er.:-3elnble 11 r~·,::1.urii...;-:nien ju-.. dssant d 1"..tnO ccrto1.ine forme 
de sou.ver~net~ au So.har:1 occldent:~l. 

l:)o. Eu rfi\;-;rd 'lli.X r.om~iu.r;ra-r .. Lm::~ r;t1.1i pr6c-:denG 1 la Cour conclut 
qu 1 a:c1 :.!Otr!(cnt de l.;:J C(·lr;ni;;;c:t·r.i.:;n c~pa~;nc·l'~ :.J. n 1ox_J[itait entre le 
tcrri~oirr:! dto .S.:::t.i;m·a (J\""Jul.dc-ntF--L e-': l!er1.':;C'i1...i.i.C :J3.U.Y"itw}ien ni un lien 
de souverai;lQt( ou d 1 i1l.l.t;t,€<lilC~ de;;; trib=.<.~ ni une 11 ~ir;1plc: relation 
d'iuclus:i.on 1

' dru;s une :<:b"'r.1c- cmtit6 .)''r;L!Jic:ue. 

151, Cett.e cnnolu.s.i.vr ne Sif:·ntLi.f' p&s cepenc~c....'lt. (,;'J.C la Cour doive 
nc.':cessaircment r~;;;uzcdrc i1 J .. '). que~>t:lon II qu' au mo:;~<mt de la colonisation 
par 1 'E:...p2t[:;nc il r1

1 oxL>tai't iJr.-C: .. u lle:1 ,/ .. t·id:i.que entre le tcrritoire 
du Saitaro: occidt::nt,_.l et 1 1 ensc:~JJlf~ •nau:ri L.r1icn, En cf'Tet 11 ne semble 
pas a li.l Cot-r· que -~-o:. i'o-rm.le util.:.s,~e pr.r 1 1 /,ssemblCc: :.::en0rale dans la 
quc:;)tion II llmi i:.t:= strh~temcnt lu. portr~r: de- oel1e-e1. b. 1 1 existence de 
liens jt'ridlq<..iE:.:.> ir.-tpliqu"',_nt 1.:.: su-.~vorainctC tcrrit,-riale. L 1 emploi de 
l' exp!-'essl ·on l:eru:; jur-id:LqLle~; ~.l pro!-)'.>::-: de l ~ en:se:nble maurl tanien 
indLqt::.€: att c.· .. mtr•a.il'(.o 1•Ac la. qt•e~~;-~.ton II envi.Sr>..[;C l::~ possibilit& 
q<• 1 il cxi::..tt' d r a.u-Lres lJ en:, de cn.ra.ct,)rf; .JuridiqL-LC~ H.;screindre 
la port0e de l~,. que::;ti JD. 8_ des lJ.(;;tki de S(l'.-l'.'Urainet6 8quiva:udral t 
en outre i r•c p._,,_::-: len.ir (_,:r__.mpt;t d£s c: ru.c:b~ristlqt.~en propres de la 
r--1cion el. do..; p.Jp;_l:rt:l.on;_; ;-:;;-,L::.::•ic:Ylno.:;i~ q~:i •"Jnl. dC<J·:' ·~+,t; tic;nn.lt~es 
aux parc:(;t'a~'l:/,;:::; t-7 et- 88 e·,, 3. )r.ricc.ruH-:ti:'';re ls perti11en~e qu.e p(x:rraient 
prC:sentcr d 1 '.litre~· :!.icn:::; .j~trj_cU.r; ~,c.;:; p:}U2 lc~> c'J verses mCtbode.s 
c.::,nccrn.-.u1t le r.'-'e•-.::.;:_ ,,. 'JC aE-c:)ior:iS<J.t:i -,n, 

152. Leo .... · 
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149. In the present case, the information befr;re the Court 
disclose:s that, at the time of tne Spanish colon:i.zation, there 
existed many ties of a rac~al, linguistic, religious, cultu~al 
and econorni c nature between· variouc. tribes and emiratef'i wboae
peoples dwelt in tbe Sc.Jkran region which today is comprised 
within the Territory of Western Sahara and the Islamic Republic 
of Mauritania. It also disCloses, however·, the independence 
of the emirates and many of the tribes in relation to one another 
and.1 despite some form& of common activity, the absence among them 
of any cormnon institutions or organ.sJo even of a quite minimal character. 
Accordingly, the Court is tmable to find that the infotmatlon before 
it pt·ovides any basis for considcrlng the emirates and tribes which 
ex.isted in the region to have constituted, in another phrase used by 
the Court in the Rt!paration case~ 11 an entity capable of availing itself 
of obligations incumbent upon its Members11 (ibid.). Whether the 
Mc1uritanian entity is described as the Bllad Shinguitti~ or as tllf; 
Shingui tt.i 11 nation11 ~ as Mauritania suggests, or· as some form of 
league or association~ the difficulty remuins that it did not have the 
character of a personality or corporate entl ty distinct fr·om tM seveJ'a} 
ernirates a..."1.d ·tribes wbich composP.d it. lJ'he propositionJ therefore, that 
the Bilad Shlnguittl should be considered as having heen a Mauritanian 
"entity" enjoying some fom of soveretgnty in Western Saba-..·a is not. one 
that can be sustained. 

150. ln the light of the ahove co:J.sj_deration.s, the Court must 
conclude that at tlle time of coloniz.atJon by Spain tl1ere did not exist 
between the territory of \l,iesterr~ Sahuro and the Maurj_taninn entity any 
tie of sovereignty, or- cf t!.Jlegtane:E: o:~ t.:ri.bes, or of 11 s1mple inclusion

11 

in the same legal cnti ty. 

151. Thh:; conclusion does no-t, hm-mver, mea':l that the reply to 
Question II should nec£:ssarily bP tha-:. at the time of colonization by 
Spain no leg:'\l tie~ at all existed between the terri tory of \oJostern 
Sahara and the Mauritanian entity. 1l'be .la.nguage employed by the 
General _Assembly in qw~stion II does not af:pear to the Court to 
confine the questi"on exel.usiv~ly to those legal ties which imply 
territorial sovereign·~:v. Cn t.he contrary, the use of the expression 
"legal tiesrr ln conjunction ',.;rith 1!Naur1tania.n entity" ind1c:ates that 
Question II cnvisager, ·the possibiLity of other ties of a legal c.hai'actf!r. 
To confine the question to ties of sovereignty woulci, moreoverJ be to 
ignore the special characterist.i cs oi' the Sahat·an region and peoples to 
which reference has been made in paragraphs 87 end 88 above, and also to 
disreg3.rd the possible relevanc~ of othc::r legal tj_es to the various 
procedures concerned in the dccolonizntion procE:ss ~ 

152. The .•.. 
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152. Les rensei.:.:nementa dont la Cour disp(>:::;e montrent clairement 
que le nomadisnu de L1 gr;-:.ndc mo.jorit8 des hnbit!:' ... "l.ts a-._. Sahara 
occidental au moment de la color..i::>o.tlun u donne n.::.i..3sance 3. c:erto.i.ns 
liens de caract~rc J~Widique entre len Gri"iJ~l.S dv_ te"('ritoire et colles 
des recions aVoisinc~ntes du B.ilad c:-d.nr.~ul ti. D 1 ar~c~s ces ren.seisnements, 
l•s parcot;rfl de mi;.::;ration' de p.cesquc t;ute:.; :i.f;;!G tribuG nomades clu 
S~"JJara occidental s 1 r~tendaient au---dc:)t de;: l.imltos qu.i devaient 
devenir les fr~.mtl;...rcs culonialcs ct attei:·:nai-::m-:~ ncn;amment de vastes 
rei_!ions de oe qui e:;;t aujourd I hu5. le: te:r·r·i·L .. Jire uc L:. RBpubliquc 
islamique de r.tw.Titan.io. Daxlli leut•s mt;_;r3.t::.or~.>_. J.es tr:lbHS poss~daient 
des pfrtur~es, dos terrillns cultiv8f.. at des pl_d.-\:.s (JU des points c.l 1 eau 
dans les deux terri toires et avu.icnt lc·,lrs cirneti::rcs aur lt.,._n ou sur 
1 1 autrc. Ces (?.lem<mts essentiels d" mode de vie ties nomades, ainsi 
que la Cour 1 1 u :1ot6.., etaient daxlli uno cortaine mesurc 1. 1 objet de 
droits tribo.ux et leu.r u.tillsaticn 8tait d'nnc man:i.~re cene:cale recie 
par des coutumes. En .autro-,. los relations 0nt:..~c t.;utcs los tribus de 
la r6(;ivn dans des dotJa:f_nes comme lc:a coDf::._-;_t::; intcr,tr:Lbnux ct le 
r<'JclenKi!nt des differcnds €taient ai..;::;::;i recH~s par t~r cnsernl::le de 
coutumes intertribalos. !want 1' CpQf]W~ d0 l(.l coloniGation d<., Sahara 
occidental par 1 1 Esp~ne.., ces licn .. s Juridi::tues n 1 3.'/::dent e-t ne 
poiJVaient d.Voir d 1 m~tre sovrce que lcs u:::D.re~ dt::::; tl"ibus elles-m&.te.:J 
m .. , 1~ droit musl-<lma.."'l. Par consCquent_, bivE qu' il n 1 ai't pas 6t6 c;_emontrC 
que lc Bilad Ghinr_;ulti existait en t.:e1t 11u 1 entit€ J~<r·.idicJ"..}e, les 
pq11...d.ations n~mado::: du pe.~rs cbir.::;ult"~.:.en d(,jvent, de 1 1 :J.vis de.l:::t Cour~ 
€tre considerees comrne ayant pvs:J6dC pen'.l.:;nt la pCr'2.0dC pertincnte des 
dr'.)itS 1 y compris oertain.s drcits q•.J:l.rr~.. a'.JX terrc;:t'i sur le:squelles clles 
nornadisa.ient. La Cot.lr con3lut q..._e cc:3 i!roit:-; eonst i tun:lent des liens 
j~ridiques entre le te:rritoire du 3aL<n,a occidelit,,;::,: fJt J'en.:;omble 
fi1aLtritanien 1 etent entendu que 0ett12 CXr;l'CSZiu'J dci.::ic;nc les diverses 
tribw.s vivnnt sur le;.s terri toir'es d;,.: BiJ..ad ChillC-:1.1 1~1 i'lL jo• . .u•cl: bu.i 
en!~lob6S da'ns lo. nepubl:;_q,te iBL.1.l:rd.lj_UE de r-1n1.,:r·it:)!~:_~:, 11 :3 1<\_;issait de 
liens qui ne connain.suient pas r.i.E: ~'r,:,nti;~r8 cmt.!"'<:· len terri-J...uires ct 
qui Ctaient indispen::;a.bles an Iilai:-TI;ic..:.-1 m&tne df.;.; L_, y:i.r~ dn.ns la rr::cion. 

153. Pend~mt la. proctki11rc orale, le Mur·J<: et lD l•'1aur:i.tanie ont 
mis 1 1 accent sur le crle·.rcn)<-.ht:-r,1Cnt des lien.s jlJ.rid:i_que::; •.J.tAL· 1 1 un et 
1 1 autre auraient eur,; 6.V8c le Sahar··c'!_ ')8C~.denC:_'tl au moment de SG 
cclonis.:ttion. Bien queJ s . ..~r de:-.> pc:tni.r.., iml,Jrt;,ntr,, .L:r. C,)ur ne 
pi:lr'tac;e p~;.t: l 1 opinion des deux Etats inter~~;-::;:_;(\s .~ur L>. n"lt:.1re 
de ces l1en.B 1 elle est cependan.t d' o;.vis c;t<.e 1 1 entrecrctsement 
des liens er, c;:;c~se entre d 1 1me cart le territoir'' e·:, <1 1 u.utrc pat't 
le Mo1t'vc et 1' enseml.lle mcturi tani~n, t(;.~.1• r1uc. oclu:'L-·ei es ~ d~5fir.:t 
pro· L::. CcH.<r, est h prendre t<n::. c;mn_tctCr:'ttion ~JOll!" L.~. rCp(•r1'3C h 
L1 question II. La Cuur estime Eu~ r~.!'1't-)t q;.; 1 _i_l y a 1~ rJ_n BlUm<mt 
important lY'l~!" ~~pprJ.cler 1 1 tH.endue oL lo;.-:- i.i11plic<:~tL"JnS des l1cnG~ 

1,54. L:: .•••• 
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152. '!he information before the Court makes it clear that the 
nomadism of the great majority of the peoples of .lestern Sahara at 
the time of its colonization gave .cise to certain ties of a. legal 
character between the tribes of the territory and those of 
neighbouring regions of the Bilad Shinguitti. The migration 
routes of almost all the nomadic tribes of Western Sahara, the 
Court was informed .. crossed what were to become the colonial 
frontien5 and traversed~ inter alia, substantial areas of what is 
today the terri tory of ~Islamic Republic of Mauritania. The 
tribes, in their migrations~ .had t;ra.zing pastures, cultivated lands~ 
and wells or water-holes in both territories, and their burial grounds 
in one or other territory. These basic elements of the nomads' way 
of life, as stated earlier in this Opinion, were in some measure the 
subjectb of tribal rights, and their use was in general regulated by 
customs. Furthermore, the relations between all the tribes of the 
region in such matters as inter-.tribal clashes and the settlement of 
disputes were also governed by a body of inter-tribal custom. Before 
the time of Western Sahara's colonization by Spain, those legal ties 
neither had nor could have any other source than the usages of the 
tribes themselves or Koranic law. Accordingly, although the 
Bilad Shinguitti has not been shown to have existed as a legal entity, 
the nomadic peoples of the Shinguitti country should, in the view of 
the Court, be considered as having in the relevant period possessed 
rights, including so~e rights relating to the lands through which 
they migrated. These rights, the Court concludes, constituted legal 
ties between the territory of Western Sahara and the 11r1auritanian entity", 
this expression being taken to denote the various tribes living in the 
territories of the Bilad Shinguitti which are now comprised within the 
Islamic Republic of Mauritania. They were ties which knew no frontier 
between the territories and were vital to the very maintenance of life 
in the region" 

* 

* * 
153. In the oral proceedings, Morocco and Mauritania both laid 

stress on the overlapping character of the respective legal ties 
which they claim Western Sahara to have had with them at the time of 
colonization. Although the view of the Court as to the nature of 
those ties differs in important respects from those of the two States 
concerned, the Court is of the opinion that the overlapping character 
of the ties of the territory with Morocco and the "Mauritanian entity", 
as defined b.Y the Court, calls for consideration in connection with 
Question II4 This is because the overlapping character of the ties 
appears to the Court to be a significant element in appreciating their 
scope and implications" 

154 .. The •••• 
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:54. La position du Maroc ct celle de la Mauritanie paraissent 
a voir zensiblement evoluEi depuls 1 1 epoque oU, a l :Organisation des 
Nations Unies, ces deux Etats ont 8mis pour la premiere fois leurs 
preftentions a des liens speciaux avec le Sahara occidental. Il 
suffira, aux fins du present avis consultatif, de prendre acte de 
leurs vues telles qu 1 elles ont ete forrnulees en dernier lieu devant 
la Cour. 

155 • :.e IvJaroc a expose ses vues de la maniere sui vante 

11 Le Maroc affirme 1 1 exercice de la souverainete 
mais il ne nie point, pour autant~ que des liens juridiques 
d 1 une autre nature~ mais non mains essentiels cu 8gard ala 
question posee a la Cour et aux modes de vie politique dans 
la r€gion int€ress4e au moment de la colonisation espagnole. 
puissen·c @tre affirmes par la H.auri tanie . 

. • . la souverainet€ invoqu€e par le Haroc et . • • les liens 
juridiquer-:i invoquE!s par la Mauritanie tie sont exercGs sur 
des tribus nomades et ont eu v.n premier impact sur les 
hommes. Ceux-ci, certes_. ani:, riessine dans leurz parcours 
un ensemble territorial rna is~ en raison m@me de la nature 
des relations entre 1 1homme et le sol, des chevauchements 
go2ographiques sont ino2vitables. 

Quand le J'viaroc fait chat de dahirs adres:::As a des 
destinations go2ographiques allant jusqu 1 au cap Blanc, il 
invoque des documents attE-stgnt, 1 1 all€geance de trlbus se 
trouvant a un moment donne dans un de leurs lieux de 
nomadisation. Mais il n'entend paz, par-Ht m&rneJ soutenir 
qu. 1 au point de vue de des ·_·.ination du dahir 2 'appartenance 
a l'ensemble mauritanien n'8ta:::.t pas prepond8rante. 

En sens invet'se d' ailleurs, le I'~Iaroc ne considere pas 
que la mention geograpt.ique par la Maurita~ie des points 
extr@mes de la nomadisation des tribus mauritaniennes 
exclut la pr8pond8ran(:e de la souverainete marocaine dans 
ces regions. 

En do2finitive, il existe un nord et un sud ,juxtaposant 
dans 1 1espace des liens juridiques du Sahara occidental avec 
le Maroc et avec la !'1auritanie, 11 

D€veloppant cette explication~ le Maroc a dit : 

"lorsquc le _iVJaroc evoque le cap Blanc et Villa Cisneros 
dans des cteveloppements d 1 ordre general, il n 1 en tend pas 
par-Hi m@me soutenir que sa souverainete s 1 exergait sur 
ces ro2gions au moment de la colonisation espagnole. Ces 
r€gions faisaient! en effet, partie integrante de 
l'ensemble mauritanien a 1 14poque consideree~ ensemble 
dont la Republique islamique de Mauritanie est le seul 
successeur11

• 

156. La .... 
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154. The views of Morocco and Mauritania appear to have evolved 
considerably since their respective claims to special links with 
Western Sahara were first raised in the United Nations. It suffices, 
for the purposes of this Opinion~ to note their views as finally 
formulated before the Court. 

155. M0rocco 1s views were explained as follows: 

"Morocco asserts the exercise of its sovereignty~ but 
it does not deny, 1n so doing~ that legal ties of another nature, 
no less essential having regard to the question put to the Court 
and to the forms of political life in the region concerned at 
the time of Spanish colon1zat1on1 may be asserted by Mauritania. 

the sovereignty invoked by Morocco and the legal ties 
invoked by Mauritania were exercised on nomadic tribes and 
had their first impact on human beings. Of course~ these 
human beings traced in their travels the outline of a 
territorial entity but, because of the very nature of the 
relationships between man and the land~ some geographical 
overlappings were inevitable, 

When Morocco cites dahirs addressed to geographical 
destinations extending to Cabo Blanco, it is relying on documents 
attesting the allegiance of tribes finding themselves at given 
times at certain points in their nomadic itineraries. But it 
does not mean thereby to claim that, viewed from the standpoint 
of the destination of the dahir, the strongest link was not 
with the Mauritanian entity, 

Conversely. Morocco does not consider that ge~graphical 
reference by Mauritania to the outer limits of the nomadic 
itineraries of Mauritanian tribes rules out the predominance 
of Moroccan sovereignty in those areas. 

In short, there is a north and there is a south which 
juxtapose in space the legal ties of W~stern Sahara with 
Morocco and with Mauritania. 11 

Amplifying this explanation, Morocco said: 

11
, •• when Morocco refers to Cabo Blanco and Villa Cisneros in 

stating arguments of a general character, it is not intending 
thereby to maintain that its sovereignty extended over those 
regions at the time of the Spanish colonization; for at the 
period under consideration those regions were an integral 
part of the Mauritanian entity, to which the Islamic Republic 
of' Mauritania is the sole successor." 

156. The •••• 
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156. L~ Mauritanie a expose ses vues de la maniere suivante 

nles Gouvernements de la Republique islamique de I'l!auri tanie 
et du Royaume du i'laroc reconnaissent qu' il y a un nord 
relevant du Naroc~ un sud relevant de la Mauritanie et que 
des chevauchements existent du fait des parcours de 
nomadisation du Nord et du Sud qui se croisent. Il en 
r0sulte done qu 1il n 1 y a pas de no man 1 s land entre 
1 1 influence du Maroc et celle de l 'ensemble rna uri tanien ... 11 

11 Les zones de chevauchement dont il a etC question 
devant la Cour irnpliquaient la superposition de 1 1 ensemble 
mauritanien~ de l'ensemble chinguittien et du Royaume du 
Maroc seulement 1a oU ils se rencontraient. 

C 1 est ainsi que la r,1ention du cap Blanc et de Villa 
Cisneros par le Maroc ne saurait signifier que ces r€gions 
se trr)Uvaients au moment de la colonisation, sous la 
souverainet€ marocaine~ comme Lil a etlj :reconnu ... le 
25 juillet... De m§me., tolle ou tolle nonadisation 
rna uri tanienne dans la region de la .Sakiet El Hamra ne 
saur~it constituer une contestation de l'appartenance 
de cette region au Royaume du Maroc qui, aux yeux du 
Gouvernement mauritanien, ne s'arr@tait pas aux limites 
du JVlaghzen. 11 

157 • Il convient. d 1 ajouter que le Maroc e t la Mauritanie ont to us 
deux soulig.11e que le cr_evauchement ne laissai t subsister aucun "vide 
g€ographique 11

, aucun no man 1 s land entre les regions oU existaient 
des liens entre chacl.lll d eux et le Sa!k1.ra occidental. 

* 
158. LaCour, comme on l'a vu~ admet que la question II n'envisage 

aucune forme de d€limi tat ion terri tori ale qu 1 il J.ui incomberai t 
d 1 effe~tuer. Il est non mains evident, que les conclusions auxquelles 
la Cour est parvenue au sujet des liens qui existaien-c au moment de 
la colonisation entre le Sahara occidental~ le Royaume du Maroc ou 
l 1ensemble mauritanien, tel que celui-ci a ete d€fini plus haut~ 
1 1 amenent a constater en outre que ces liens s 1 entrecroisaient dans 
un.e cert.aine me sure. Il n 1 en reste pas mains que les conclusions de 
la Cour sur la nature des liens juridiques entre le territoire et 
rcspecti·,;ern.e~,s le Royaume du Maroc et 1 1ensemble mauritanien different 
sensiblement des opinions 8mises a cet 4gard par le iviaroc et par la 
Mauritanie. De l 1avis de la Cour, ces liens n 1 impliquaient ni 
souverainete terri tori ale~ ni co-souverainEotEi, ni inclusion terri toriale 
dans une enti te .]uridique. Il en ctecoule que le 11 chevauchement 
g€ographique 11 evoqu8 par les deux Etats n 1 a pas, aux: yeux de la Cour~ 
le caJ:actere que lui p.r€-tent les declarations pr8ci t€es. 

159· Le, ••• 
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156. 'Ihe views of Mauritania w~re explained as follows: 

" the Gove:;·~n-:s of the Islamj_c Republic of Mauritania 
and of the Kingdom of Morocco recognize that there is a 
north ap:pertaining to Morocco, a south ( .. ppertaining to 
Mauritania and that there are some cver'~ppings as a result 
of the intersection of the no~adic routes from the north 
and from the south.. As a result., therefore,. there is no 
no-man 1 s land betwe0n tr.e influence cf Horocco and that of 
the Mauritanian ent::. "':y " •• 11 

11The areas o:f' overlap which have bee~ referred to 
before the Court impl1ed the superimposition of the 
Mauritanian entity, the Shinguitti entity; a..'1d the Kinsdom 
of Morocco, so:eiy where they met. 

Thus the mention of ca·oo Blanco and Villa Cisneros 
by Morocco cal')l'lot signify that t!lose regions were, at the 
time of colonization, under filoroc:ca.:.'1 so-.rereignty, as was 
conceded ... on 25 ,July "~ ~ Sim-Uarly, the fact that 
there m£i.y have been this or that Mauri tania.n nomadic 
migration in the regicn of the Sakiet El Hamra cannot be 
regarded as implying any dispute as ~o the fact that that 
region apperta::rn:: tu -~:>"le Kincdom of Horocco 1 whichJ in the 
view of the I"lauri tanian Government, .iid not end at the 
limits of the ['l!akhzen,. 11 

157. It has to be added ti-:Lat r-·Jorocco and Mauritania botil emphasized 
that, in their view,. the ove·C'J.e.ppir..g :eft 11 no geographical void11 

- no 
"no-man's land!l - between their respect:Lve ties with Western Sahara. 

158. The Court, as has already been indicated~ concurs in the 
view that Question II does n'Jt Envisag9 a.ny for:n of territorial 
delimitation by the Court" It is ~ .. lso evident that the conclusions 
reached by the Court concernir.tf; the tics which ex:i_sted between Western 
Sahara and the Kingdom of l',1orocco or the Uiauri tanian entity, as defined 
above, at the time of colonizaticm lead also t..: the conclusion that 
there was a certain overlapp:i.ng of those ties, The findings of the 
Court, however, regarding the nature of the :egal ties of the 
terri tory respectively with the Kingdom of ~fJorocco and the Mauri ta.nian 
entity differ materialJ.y f~om the views advanced in that res:pect by 
Morocco and Nauri tania. In the opinion of the Court those t:tes did 
not involve te!'ri to rial sovereignty or co -sov3reicnty or terri to rial 
inclusion in a legal entity. In cO't1.Sequence, the 11 geographical 
overlapping'' drawn attention to by the two States had, in the Court's 
view, a different character from that envisaged in the statements 
quoted above., 

159. The •••• 
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159. Le chevauchement s'ex~lique simplement par la localisation 
~ographique des itin€raires de migrati~n des tribus nomades; le fait 
que ces i tin€raires se croisaient et se recouvraient en partie €tat t 
un €1€rnent crucial de la situation complexe r€gnant au Sahara ~ccidental 
a l'€poque. Parler de nord et de sud et de cbevauchements excluant tout 
vide interm€diaire ne rend done pas compte de la complexit€ r4elle de 
cette situation~ complexit€ qu'aggravait en fait l'ind€pendance de 
certaines des tribus nomades~ en particulier celle des Regueibat, 1 1une 
des plus importantes du Sahara occidental. Bien qu'ils aient pu avoir 
certains liens avec les tribus du Bilad Chinguiti, les Regueibat €taient 
un groupement essentiellement autonnme et independant dans la region 
consideree. Ce serait rninimiser d 1ailleurs la complexit€ des relations 
juridiques existant a 1 1 €poque entre le Sahara occidental et les 
territoires voisins si l'on omettait de rappeler que les parcours de 
nornadisation de certaines tribus traversaient aussi une partie de ce 
qui constitue a present le territoire alg€rien. 

16A. La Cour estime en consequence que la conclusion a tirer du 
chevauchement g€ographique n'est pas qu'il indique !'existence d'un 
nord et d'un sud sans no man's land intermediaire mais plut6t qu 1 il 
traduit la difficult€ de d€m€ler ce qu 1 €taient les diverses relations 
dans la rEgion du Sahara occidental au moment de la colonisation par 
l'Espagne. 

* 

161. Comme 11 est indiquE au paragraphe 70 du present avis, 
1 1 Assembl€e g€n€rale a fait re~sortir, dans la rEsolution 3292 (XXIX), 
que le droit des populations du Sahara occidental a l'autodetermination 
n'etait ni atteint ni modifi€ par la requ@te pour avis consultatif ou 
l'une quelconque des dispositions de cette resolution. Il est egalernent 
clair que, quand l'Assemblee g€nerale demande dans la question II quels 
etaient les liens juridiques du territoire du Sahara occidental avec le 
Royaume du Maroc et 1 1 ensemble mauritanien~ elle s'adresse ala Cour pour 
connaftre la nature de ces liens juridiques. on doit interpreter cette 
question, ainsi que l'indique le paragraphe 85 ci-dessusJ comme se 
r€f€rant aux liens juridiques qui pourraient influer sur la politique 
a suivre pour la decolonisation du Sahara occidental. En r€digeant sa 
reponse, la C0ur ne saurait oublier l'objet en vue duquel 1 1 avis est 
scllicit€. Cet avis est requis pour aider l 1Assembl€e g€n€rale a d€finir 
la politique de d€colonisation qu'elle adoptera a l 1 avenir et en particulier 
pour l'aider a se prononcer sur les theses du Maroc et de la Mauritanie 
selon lesquelles 1-'l..l.fl· et 1 1 autre auraient eu avec le Satara occidental 
des liens juridiques mettant en jeu l 1 int€grit€ territoriale de leurs 
pays. 

162, Les •••• 
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159. The overlapping arose simply from the g0ographical 
locations of the migration routes of the nomadic Lribes; and the 
intersection and overlapping of those routes was a crucial element 
in the complex situation found in Western Sahara at that time. 
To speak of a 11north 11 and a "south 11 and an overlapping with no 
void in between does not, therefore, reflect the true complexity 
of that situation. This complexity was, indeed, increased by the 
independence of some of the nomads, notably the Regheibat, a 
tribe prominent in Western Sahara. The Regheibat, although they 
may have bad links with the tribes of the Bilad Shinguitti, were 
essentially an autonomous and independent people in the region 
with which these proceedings are concerned. Nor is the complexity 
of the legal relations of Western Sahara with the neighbouring 
territories at that time fully described unless mention is made of 
the fact that the nomadic routes of certain tribes passed also within 
areas of what is present-day Algeria. 

160. In the view of the Court, therefore, the significance 
of the geographical overlapping is not that it indicates a "north, 
and a 11 south11 without a 11no-man 1 s land11

, Its significance is 
rather tLat it indicates the difficulty of disentangling the·various 
relationships existing in the Western Sahara region at the time of 
colonization by Spain. 

* 

161. As already indicated in paragraph r(O of tbis Opinion, 
the General Assembly has made it clear, in resolution 3292 (XXIX), 
that tht: right of the populatio-..1 of Western Sahara to self
determination is not prejudiced or affected by the present request 
for an advisory opinion, nor by any other provision contained in 
that resolution. It is also clear that~ when the General Assembly 
asks in Question II what were the legal ties between the territory 
of Western Sahara and the Kingdom of Morocco and the ["!auritanian 
entity, it is addressing an enquiry to the Court as to the nature 
of these legal ties. This question 3 as stated in paragraph 85 
above~ must be understood as referring to such legal ties as may 
affect the policy to be followed in the decolonization of Western 
Sahara. In framing its answel'.o~ the Court cannot be unmindful of 
the purpose for which its opinion is sought. Its answer is 
requested in order to asstst the General f1ssembly to determine 
its future decolonization policy and in particular to pronounce 
on the claims of Morocco and Mauritania to have had legal ties 
with Western Sahara involving the territorial integrity of their 
respective countries. 

162. The •••• 
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162. Les elements ~t renseignements portes a la cnnnaissance de 
la Cour montrent 1 1existence 3 au moment de la colonisation espagnolej 
de liens juridiques d 1 allegeance entre le sultan du Maroc et certaines 
des tribus vivant sur le territoire du Sahara occidental. Ils montrent 
€galement l 1 existence de droits, y compris certains droits relatifs a 
la terre~ qui constituaient des liens juridiques entre 1 1 ensemble 
mauritanien, au sens oU la Cour l 1 entend, et le territoire du Sahara 
occidental. En revanche, la Cour conclut que les €1€ments et 
renseignements port€s a sa connaissance n'€tablissent l 1 existence 
d'aucun lien de souverainet€ territoriale entre le territoire du 
Sahara occidental d 1une part, le Royaume du Maroc ou l 1ensemble 
mauritanien d'autre part. LaCour n'a done pas constate l 1existence 
de liens juridiques de nature a modifier l 1 application de la 
resolution 1514 (XV) quant a la d€colonisation du Sahara occidental et 
en particulier 1 1 application du principe d'autod€termination grace 
a l'expression libre et authentique de la volonte des populations du 
territoire (voir paragraphes 54 a 59 ci-dessus). 

* 

* * 

163. Par ces motifs~ 

LA COUR DECIDE, 

En ce qui concerne la question I, 

par treize voix centre trois, 

En ce qui concerne la question II, 

par quatorze voix contre deux, 

de donner suite a la requ@te pour avis consultatif; 

En ce qui ccncerne la question I~ 

a l'unanimit€, 

que le Sahara vccidental (Rio de Oro et Sakiet El Hamra) n'E:tait 
pas un territoire sans maitre (terra nullius) au moment de la 
colonisation par l'Espagne; 

En •••• 
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162. The materials and information presented to the Court 
show t~_.a existence, at the tirr. of Spanish colon"' ~ation, of legal 
ties of allegiance betw-een tbe Sul.tan of norocco and some of the 
tril;les li virii; in tbs terr:;_ tory of ~~esten1 Sahara~ They equally 
shm'l the ;}Xistence of risht:3" includir.r; some rights relating to the 
land, w·hich constituted legal ties bet\·reen the ~i'iauri tanian entity, 
as understood by the court, and the territory of Western Sahara. 
On the other hand, the court ~s conclusion is that the materials 
and inform~tion presented to it do not establish any tie of territorial 
sovereignty bet~·een the terri t0ry of fth~tern Sahara and the Kinr;dom 
of Morocco or the ~!auri tantnn entity.. Thus the Court has not 
found legal ties of such a na"ture as might affect the application 
of resolution 15111 ~:rV) in the decolonization of VJestern Sahara 
and_. in parti.cula:"', of' the principle of self-determination through 
the free and genuine expression of the '\'rl.ll of the peoples of the 
Terrltory ( cf. paraeraplu; ~;~-59 ~bove). 

* 
* -'(. 

163. For these rea._qons, 

THE COURT DEC:!:DES 

with regard ·:-,o Question !.:; 

by 13 V1.Jtcs "c.o 3. 

and with ::>!#>gar~ t8 r.uesti.on J"I, 

by 14 votes to 2; 

to comply vdth -:he request for an advisory opinion; 

THE COUR'r :s OF (,PINION, 

with regard to 0uestior I, 

unanimously, 

that Western 9,.'3.hara (Rfo de Oro and Sal:~iet El Hamra) at the 
time of colonization by Spain was not a territory belonging to 
no-one (terra nullius); 

with ••.• 
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En ce qui concerne la question II, 

par quatvrze voix centre deux, 

que le territoire avait, avec le Royaurne du Maroc, des liens 
juridiques poss€dant les caracteres indiqu€s au paragraphe 162 du 
present avis; 

par quinze voix centre une, 

que le territoire avait, avec !'ensemble mauritanien, des liens 
juridiques poss€dant les caracteres ind1qu€s au paragraphe 162 «u 
present avis. 

Fait en frangais et en anglais, le texte frangais faisant foi, 
au palais de la Paix, a La. Haye, le 16 octobre mil neuf cent 
soixante-quinze, en deux exemplaires, dont l'un restera ct€pose aux 
archives de la Cour et dont l'autre sera transrnis au Secretaire 
general de l'Organisation des Nations Unies. 

Le President, 

(Signe) Manfred LACHS. 

Le Greffier, 

(Sigpe) S. AQUARONE. 

M. GROS, juge, fait la d€claration suivante : 

Telle que je l 1entends, la 'reque~e pour avis consultatif pose a 
la Cour .une question pr€cise, relative a une certaine controv"erse 
juridique, a laquelle l 1avis consultatif donne une repanse complexe; 
je n 1 ai ete d 1 accord avec la Cour que pour une partie de cette 
r€ponse que j 1 aurais souhait€ isoler du reste de la partie dispositive 
de l 1 avis. Mon analyse des faits de la cause et des r€gles de 
!'interpretation qu'il convient de leur appliquer est differente des 
observations faites par la Cour et je crois necessaire d'exposer 
brievement les raisons de ,non approche des problEm~es souleves par 
l'€tude de la requ@te de l 1Assemblee g€n€rale dont l'objet me paratt 
plus limite que celui retenu dans 1 1avis consultatif. 

l. Dans .... 
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with regard to Question II, 

by 14 votes to 2., 

that there were legal ties between this terri tory and the 
Kingdom of Morocco of the kinds indicated in paragraph 162 of this 
Opinion; 

by 15 votes to 1, 

that there were legal ties between this territory and the 
Mauritanian entity of the kinds indicated in paragraph 162 of this 
Opinion. 

Done in French and English, the French text being a.uthori tative, 
at the Peace Palace, The Hague, this sixteenth day of October, one 
thousand nine hundred and seventy-five, in two copies 1 of which one 
will be placed in the archives of the Court and the other transmitted 
to the Secretary-General of the United NationE. 

(Signed) Manfred LACffi, 
President. 

(Signed) s. AQUARONE, 
Registrar. 

_ Judge GROS~es the following declaration: 
[_ Translation ..J 

The request for advisory opinion .. as I understand 1 t, puts to 
the Court a precise question, relating to a certain legal controversy 1 

to which the Advisory Opinion gives a complex -reply; I was in 
agreement with the Court only in respect of one part of that reply. 
which I would have preferred to seperate from the rest of the 
operative part of the Opinion. My analysis of the facts of the 
case and the rules of interpretation which should be applied to 
them differs from the observations made by the court, and I consider 
1 t necessary to give a brief account of the reasons for my approach 
to the problems raised by examination of the General Assembly's 
request, the object of which appears to me to be more limited than 
that adopted in the Advisory Opinion. 

1. In ••.• 
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1. Dans toute affaire contentieuse ou consultative~ la premiere 
question qui se pose au juge est : quel est l'objet de la demande? 
En l 1 esp€ce il est apparu des la ctebut de la proc€dure que 1 1 Assemblee 
g€n€rale demandait a la Cour de lui donner un avis sur une question 
juridique pr€cise, d€finie comme resultant d 1 une !fcontroverse juridique 
Lq~ a surgi au cours des d€bats au sujet du statut dudit territoire 
au moment de sa colonisation par l'Espagne 11

; dans ~a documentaticn 
fournie par le Secretaire general sur la p€riode 1958-1974 ne se trouve 
aucune trace d'une questicn juridique parti~uliere entre le Maroc et 
1 1Espagne que, cependant, le present avis consultatif a qualifi€e de 
11 d1ff€rend juridique relatif au territoire" (ordonnance du 22 mai 1975 
et paragraphe 9 de l'avis). J'ai done vote contre !'ordonnance du 
22 mai qui, consacree a la composition de la cour, a in€vitablement 
tranche la question du caractere juridique de l'avis, comme d8ja en 1971 
(Consequences juridigues pour les Etats de la presence continue de 
l 1Afri ue du Sud en Namibie Sud-Ouest africain nonobstant la 
r€solutlon 6 l 0 du Con.seil de s€curi te C. I .J. Recueil 1 1, 
p. 16 et suiv. • Le probleme que je traiterai d abord est celui de la 
d8finition de 1 1 objet de la prEsente demande d 1 avis, en dehors des 
consequences de l 1 ordonnance sur la composition de la Cour (of. sur ce 
point le paragraphe 7 infra), Je considere qu' il n 1 existe pas de 
diff€rend - puisque le mot est employ€ par la Cour - entre le Maroc 
et l'Espagne, mais une question juridique soulevee par le Gouvernement 
du ~aroc devant l'Assembl8e g8n8rale, a laquelle s'est associ€e en 1974 
seulement le Gouvernement de la Mauritanie, s 1analysant en une 
controverse juridique multilat€rale dans un d€bat sur le statut futur 
du territoire du Sahara occidental (d€sign€ d€sorrnais comme le 
Territoire). L'objet de cette question juridique est le suivant : 
le Maroc est-il en droit de r€clamer la reintegration du Territoire 
dans le territoire naticnal du Royaume du Maroc auquel il appartenait, 
selon cet Etat~ au moment de la colonisation espagnole ? Telle est 
done la question juridique pr8cise a laquelle la Cour doit r€pondreJ 
et a celle-ci seulementJ ce qui m'arn€ne a tenir les d€v3loppements de 
l'avis consultatif sur d'autres sujets comme d€pourvus de rapport 
avec l 1 objet de la requ@te. 

2. Il n'est pas necessaire d'insister longuernent sur le caractere 
du pr8tendu diff8rend entre deux Etats sur une telle question. La Cour 
devait examiner les titres de l'empire ch€rifien avant le moment de 
la colonisation espagnole, m&me si la date de 1884 n'etait pas une 
date rigide, La preuve de la souverainet€ de l'ernpire ch€rifien est 
n€cessairement une preuve ant8rieure a l 1action du Gouvernement de 
l'Espagne et ind€pendante de cette action; la r€clamation etant fond€e 
sur le d€tachement d'une partie du territoire de 1 1empire entra1ne la 
n€cessite de prouver l'appartenance ant8rieure au territoire d'un Etat 
alors recannu par la communaute des Etats. L'Espagne peut~ certes, 
avoir ete un temoin de la situation parmi d 1 autres~ mais elle ne peut 
pas @tre une partie a un diffEirend juridique bilateral qui 11 a persist€" 
(par. 36 de l'avis) avec le Royaume du Maroc sur des faits et une 
si,uation de droit advenus il y a quatre-vingt-dix ans. Pour qu'un 
diff€rend existe r€ellement entre deux Etats il faut, corrune r'1. Morelli 
puis sir Gerald Fitzmaurice l 1 ont expose en 1 1affaire du Cameroun 
septentrional (C.I.J. Recueil 1963, p. 109) et en celle de l avis du 
21 juin 1971 (C.I.J. Recueil 1971, p. 314), que : 

11 1 1 une •••• 
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l. In every case_.. whether oontentious or advtsory,. the f'itwst 
question which arises for a cot:.rt is: \~j'hat is bei~ asked for? In 
the present case, right from the beginning of the proceedings it 1·ms 
apparent that the General Assembly was asking the Court to give it 
an opinion on a precise legal question, defined as springing from 
a ttlegal controversy ;W'hich7 arose 11 during the discussion "over the 
status of the said Territory at the time of its colonization by 
Spain1

'; in the documentation supplied by the Secretary-General 
concerning the period 1958-1974 there is no trace of any specific 
legal question between Morocco and Spain, which however the present 
Advisory Opinion has described as a 11 legal dispute ••• regarding the 
Territory" (Order of 22 May 1975 and para. 9 of the Opinion). I 
therefore voted against the Order of 22 May, which, while it was 
devoted to the composition of the Court, inevitably settled the 
question of the le(l;al nature of the Opinion, as had already 1:o.ppened 
in 1971 (Legal Conse uences for states of the Continued Presence of 
South Africa in Nam~bia South West Africa notwithstanding 
Security Council Resolution 276 (1970), I.C.J. Reports 1971, pp. 16 ff.). 
The problem I will deal with first is that of the definition of the 
Objc-c:t of the present request for opinion, apart from the consequences 
of the Order on the compostion of the court (cf. on this point 
para. 7 below). I consider that there is no dispute - since that is 
the word used by the Court - between Morocco and Spain, but a legal 
question raised by the Government of Morocco before the 
General Assembly, with the support of the Mauritanian Government 
only in 1974, which may be analysed as a multilateral legal controversy 
in a debate on the future status of the territory of Western Sahara 
(hereinafter referred to as the Territory). The subject of that 
legal question is as follows: is Morocco entitled to claim 
reintegration of the Territory into the national territory of the 
Kingdor:J of JvJorocco, to which it belonged, according to Morocco, at 
the time of colonization by Spain? Such is therefore the precise 
legal question, and the sole question, to be answered by the Court; 
I therefore regard the reasoning of the Advisory Opinion on other 
subjects as unrelated to the object of the request. 

2. There is no need to dwell at length on the nature of the 
alleged disPUte between two States on such a question. The Court 
should examine the titles of the Sherifian Empire prior to the time 
of colonization by Spain, even though the date of 1884 were not a 
rigid date. Proof of the sovereignty of the Sherifian Empire is 
necessarily a proof prior to the action of the Government of Spain, 
and independent thereof; since the claim was based on the 
detachment of part of the territory of the Empire, it entails the 
need to prove prior appurtenance to the territory of a State which 
was then recognized by the community of States. Spain may of course 
have been one witness, among others, of the situation, but it cannot 
be a party to a bilateral legal dispute which 11 continued to subsist11 

(para .. 36 of the Opinion) with the Kingdom of IJJorocco over facts and 
a legal situation existing 90 years ago.. For a dispute really to 
exist between two States, it is necessary, as Judge Morelli, and 
subsequently Judge Sir Gerald Fitzmaurice, have explainedJ in the 
Northern Cameroons case (I .. C .. J. Reports 1963, p. 109), and subsequently 
the case of the Advisory Opinion of 21 ,June 1971 (I.C.J. Reports 1971, 
p. 31!!), that: 
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11 1 1 .me des Parties [Ou le:S partie§? formule ou ai t formule, a 
propos d'une action, d 1 une omission ou d 1 un comportement presents 
ou passes de l'autre Partie, un grief, une pretention ou une 
protestation que ladite Partie conteste, rejette ou dent elle 
denie la validit€, soit ex~ressement, soit implicitement en 
persistant dans l'acti~1, l'omisoion ou le comportement incriminSs, 
ou bien en ne prenant pas la mesure demand€e, ou encore en 
n I accordant pas la reparation souhait9e11

• 

Il ne suffit pas que deux Etats aient des theses diffSrentes ou 
rn8me oppos€es sur un·evenement ou une situation pour qu'il y ait une 
affaire cantentieuse et la fin dU passage cit€ le montre bien; si 
l'Etat rSclamant ne peut obtenir de 1 1autre Etat aucune satisfaction 
de sa reclamation, il n'y a pas de diffSrend entre eux. Or, que 
pouvait r€pondre le Gouvernement de 1 1Espagne a une demande du 
Gouver:nement du Maroc concernant le droit de r€integration du Terri toire 
dans le Royaume du Maroc, alors que ces deux gouvernements ont 
formellement accepte de proceder a la decolonisation du Territoire par 
une proc€dure entreprise au sein de l 1 0rganisatian des Nations Unies, 
sinon qu1 il n'avait pas competence pour decider seul ce probleme que 
les deux gouvernements, avec bien d 1autres, d€battent dans divers 
organes des Nations Unies. M@rne si le Gouvemement de l'Espagne avait 
accept€ d'appuyer la revendication du Gouvernement du Maroc, une telle 
attitude e~t ete depourvue d 1effet juridique sur le plan international. 
Les deux gouvernements ant choisi formellement la decolonisatian dans 
le cadre des Nations Unies pour €tudier et finalement r€gler l'avenir 
du Territoire, avec les autres Membres des Nations Unies. Il n'y a pas 
de differend bilateral detachable du debat sur la decolonisation aux 
Nations Unies, il n'y a pas de differend bilateral du tout et il n'y 
en a jamais eu. 

3. LaCour n'a pas repris dans 1 1avis cansultatif les termes 
11 dirrerend relatif au Terri toire entre les Gouvernements du Maroc et 
de l'Espagne 11

, utilises dans l 1 ordonnance du 22 mai; les paragraphes 34 
a 41 modifient legerement l 1analyse ct parlent de controverse 
juridique nee en dehors de relations bilaterales, lors des d€bats aux 
Nations Unies et au sujet de problemes trait8s par l'Assembl8e generale. 
Ma~s le motif de l 1 ordonnance du 22 mai etait bien un oretendu diff€rend 
bilateral puisqu'un juge ad hoc etait admis pour le Ma~oc et refuse pour 
la Mauritanie. Et, malgr8 !'evolution du style de l'avis, le 
raisannement demeure qu 1une controverse juridique a persist€ entre 
le Maroc et l'Espagne et ceci est, me semble-t-il, insoutenable pour 
les motifs de fond brievement rappel€s. c'est €galement insoutenable 
dans l'histoire de la concr€tisation du pretendu diff€rend. En 
examinant les documents pr€sent8s la Cour rappelle justement que, 
entre 1958 et 1974, la controverse eut plusieurs aspects. Entre 1966 
et 1974 elle s'estompe au point d'@tre laissee de c6te par le r€clamant, 
en dehors de reserves destin€es a maintenir sa these juridique contre 
l'argurnent d 1 abandon, Mais, avant 1966, 1 1 opposition de vues entre 
Maroc et Espagne n'a jamais d€pass€ le stade de l'entretien diplomatique 
bilateral ou du debat d'idees aux Nations Unies; le dossier soumis a 
la Cour ne comporte pas upe seule trace de n8gociation qui puisse 
parattre un preliminaire ala concretisation d'un differend bilateral. 

Apr€s ••.• 
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11 the one party /Or parties/ should be making, or should have 
made, a complaint, Claim or pl7otest about ac-. act, omission or 
course of conduct, present or past of the other party, which the 
latter refUtes, rejects or denies the validity of, either 
expressly, or el.se implicj_tly by persisting in the acts, 
omissions or conduct 00mplained of: or by railing to take the 
action or make the reparation, dernanded 11

• 

It is not enoueh that two States may have different or even 
opposing views as to an even~ or situation for there to be a contentious 
case, and the ehd of the passage quoted makes this clear: if' it is not 
possible for any satisfaction for the claim of the o~e State to be 
obtained from the other, there is no dispute between them~ Now what 
response could the GGvernment of Spain make to a claim of the 
Government of Morocco concerning the right of reintegration of the 
Terri tory into the Kingdom of l\'iorocco, when these two Governments have 
specifically agreed to effect the ,:Jecolonization of the Terri tory by a 
procedure set in motion within the United Nations, except to reply that 
it had no compe~ence to settle by itself this problem which the two 
Governments, along with rno.ny others, are debating in various United 
Nations bodies. Even if the Gove~nment of Spain had agreed to support 
the claim of the Government of rl!orocco:. such an attitude would have 
been without any lecal effect in the interna~ional sphere. The two 
Governments have explicitly ch~sen decolonization in the context of 
the United Nations, in order to study and ultimately settle tr~e 
future of the Territory, with the other ~fJembers of the United Nations. 
There is no bilateral dispute which is detacharl~ from the 
United Nations debate on the decolonization; there is no bilateral 
dispute at all, nor has there ever been any such Cispute. 

). In the Advisory Opinion the Court has not re-used the 
expression "dispute between Morocco and Spain regarding the Territory 
of Western Sahara11 used in the Order of 22 Hay; paragraphs 34 to 41 
sligh tzy modify the analysis, ar.td refer to a legal controversy which 
arose not ln b.L"-.o.t.;:r·[,l rel;:..~-i:""nr >1+; duri:'l!_:, tLc procecdln_:_:s of the 
C'reneral Ar:sernbl:r, c.;:/ in,-- . .t1.U :·n t.c :.~.:J.":;tcr;~ ':;i+.r. ~;hich it was dealing. 
But the ground of the Order of 22 ~ay was an alleged bilateral dispute, 
since a judge ad hoc was accepted for r-·rorocco and refused for 
Mauritania. Despite the stylistic development in the Opinion~ the 
reasoning is still that a legal controversy continued to subsist 
between Morocco and Spa~n~ and this is, it seems to me, not 
maintainable for the reasons of substance which I have briefly outlined. 
It is also not maint~;~.inable in the light of the history of how the 
alleged dispute took concrete shape. 1:Jhen examining the documents 
submitted, the Court ~as correctly noted that between 1958 and 1974 the 
controversy had several aspects. Eetl·reen 1966 and 1974 it so far 
faded away that it was left aside by the claimant State, apart from 
reservations intended to prevent it beine arzued that its lecal 
contention ~ad been ab~Joned. Prior to 1966J however, the opposition 
of views between Morocco and Spain never GOt beyond the stage of 
bilateral diplomatic conversations~ or !tis o'.lssion of pr·inc:.ple 
in the United Nations3 the dossier before the court does not contain 
a single trace of a negotiation which might appear to be a preliminary 
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Apres avoir tent€ la voie de la n4gociatior. avec 1 1Espagne pour obtenir 
des solutions que le dossier ne pr8cise pas, le Gouvernement du Maroc 
a d8clar8 le 7 juin 1966 choisir une autre vole~ celle de 11la 
lib€ratian et de l 1 ind€pendance des populations marocaines du Sahara 
dit espagnol •.• persuade que le chemin de l 1 unit€ passe par la 
liberation et l'independance" (A/AC.l09/SR.436, p. 8). Le prctendu 
differend ne s 1 8tait pas concr8tis€ jusqu 1alors et dans les d€bats 
ult8rieurs il faut attendre la session de l 1Assembl8e g8n8rale de 1974 
oU, selon la Cour, 11 11 reparai't 11

• 

4. Ayant recherch€ a propos de l 1avis consultatif du 21 JUlll 1971 
(C.I.J. Recueil 1971, p. 329-330) les elements de solution du probleme 
que pose l 1existence parallele d 1w1 differend entre deux ou plusieurs 
Etats et d'une situation dont serait saisi un crgane politique des 
Nations Unies, je consid4rais que le fait de traiter une situation 
g€n8rale au sein des Nations Unies ne pouvait faire dispara1tre 
1 1 €18ment-diff8rend entre Etats, s 1 il en existe una la base de cette 
situation generale et que, dans chaque cas, la premiere question etait 
de savoir si l'an est en presence ou non d 1un veritable diff8rend. 
Je ne vois pas que, dans le cas present, il y ait de differend entre 
~~roc et Espagne; il ne peut pas y avoir de diff4rend sur un point de 
droit que ni l'un ni l'autre de ces Etats ne peuvent trancher par 
eux-m@mes. La contestation dans taus les d€bats au..'( Nations Unies 
porte sur un probleme dent la solution n'a de sens que si elle est 
valable erga omnes; en l'espece il n'y a pas de diff€rend bilateral 
detachable du d8bat general sur la r8clamatian du Gouvernement du Maroc 
de reintegration du Territoire mais ce qui est d8tachable du d€bat 
general c 1 est un point de droit d 1 inte~t general pour lequel 
l 1Assembl8e g€n8rale srestime mal informee et qu'elle demande ala Cour 
de determiner afin de pouvoir poursuivre l 1 examen de la ctecolonisation 
du Territoire. Ce point peut certes int8resser plus specialement tels 
Etats Membres et crest la raison pour laquelle ils sent mentionn€s 
dans la resolution 3292 (XXIX), ces Etats ne s'opposent pas des 
r€clamatio.ns particulieres~ il n 1y a pas diff8rend. 

5. Hors l 1 important int8r@t juridique de principe que comporte la 
discuss~on du point, la diff8rence entre le pr8tendu differend 
bilateral et une question juridique relevant de la competence 
consultative de la Cour a eu pour effet principal une d€cision 
erron8e prise sur la composition de la Cour et en second lieu que la 
presentation de l'avis consultatif a ete exactement transposee des 
habitudes du contentieux. Je regrette que la Cour ait confirme dans 
l'avis la these provisoirement adoptee dans l'ordannance du 22 mai et, 
me joignant aux. reserves d 1autres membres de la Cour, je maintiens 
que cette'analyse n 1a pas tenu compte des conditions necessaires pour 
admettre !'existence de diff€rends reels. Ceci d'autant plus qu'en 
admettant dans l'avis consultatif que 1 1 objet de son examen d8pendait 
de l 1 interpr8tatian de l'action de d8colonisation du Territoire, la 
Cour abandonnait en pratique la these de l'oppOsition bilaterale 
Maroc-Espagne sur la. reintegration du Ter!'i toire dans ]e Royaume 
du Maroc. 

6. La •••• 
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to the crystallisation of a bilateral dispute.. After 
having tried the way of negotiation with Spain in order to obtain 
solutions the nature of which the dossier does not make clear, the 
Government of Morocco stated on 7 June 1966 that it would choose another 
way1 that of 11 the liberation and independence of the Moroccan people 
of so-called Spanish Sahara ••• in the conviction that unity could be 
achieved only through liberation and independence • ~ • 11 (A/AC .. l09/SR.436 .. 
p. 8). The alleged dispute had not crystallised up to that time, and 
in subsequent debates it was not until the 1974 session of the General 
Assembly that, according to the Court, i+;. ure..'\ppcnredt' .. 

4. In connection with the Advisory Opinion of 21 June 1971 
(I,C.J, Reports 1971, pp, 329-330), I ~'ve enquired into the elements 
for solution of the problem posed by the parallel existence of a dispute 
between two or more States and of a situation of which the political 
organ of the United Nations was seised, and I then took the view that 
the fact that a general situation was being dealt with within the 
United Nations could not bring about the disappearance of the element 
of a dispute between States if there existed such an element~ and that 
in Gach case the first question was whether one is or is not confronted 
with what is really a dispute~ I do not see that in the present case 
there is any dispute between Morocco and Spain; there cannot be a 
dispute over a legal issue which neither of the States can resolve 
by themselves$ The disagreement in all the United Nations debates 
concerns a problem any solution of which is meaningless unless it is 
valid erga omnes; in the present case there is no bilateral dispute 
which can be detached from th8 general discussion of the claim of the 
Government of ~l[orocco to re-integration of the Terri tory, but what is 
detachable from the general discussion is a point of law of general 
interest on which the General Assembly considers itself insufficiently 
informtJd, and which it asks th.:.: Court to settle ..... n order to be able to 
continue its examination of the dccolonization of the Territory. This 
point may of course be of more particular interest to certain member 
States, and that is the reason why they are mentioned in 
resolutiqn 3292 (XXIX), but these States are not making specific claims 
against each other, and there is no dispute. 

5. Ap~rt from the important legal interest of principle 
involved in the discussion of the Joint, the principal consequence of 
the differE)nce between the alleged bilateral dispute and a legal 
question falling within the advisory competenc0 of the Court has been 
an erroneous decision taken as to the c~pcsition of the Court, and 
further the fact that the present~tion of the Adviso~J Opinion is a 
precise transposition of what is customary in contentious proceedings. 
I find it regrettable that the Court should in the Opinion have confirmed 
the view provisionally taken in the Order of 22 ~1ay, ond ... associating 
myself with the reservations of other Members of the Court - I maintain 
that that analysis did not tc:Jce accoilllt of the necessary conditions for 
the existence of real disputes to be recognized. This is all the more 
so in that, by conceding in the advisory opinion that the subject of 
its examination depended on the interpretation of the decolonization 
action of the territory, the Court in effect abandoned the view that 
there was a bilateral opposition between Morocco and Spain as to the 
re-integration of the Territory into the Kingdom of Morocco. 

6. The ·•~• 



- 69 -

6. La question de savoir si, dans !'action entamee par les 
Nations Unies pour la ctecolonisation du Sahara occidental, un ou deux 
Etats peuvent invoquer un droit a reintegration du Territoire sous 
leur souverainete est une question juridique au sens de !'article 65 
du Statut de la Cour et il convient d 1 y rt§pondre. Mais la ctet'inition 
des questions juridiques selon l 1article 65 telle que l 1avis 
consultatif la form•lle de fagon generale aux paragraphes 18 et 19 me 
paratt dangereusement inexacte. Je rappellerai seulement que la Cour, 
lorsqu 1 elle rend un avis consultatif sur une question de droit, dit 
le droit. L 1abscnce de force obligatoire ne transforme pas la 
demarche judiciaire en consultation juridique qu'on utilise ou non 
a sa guise. L'avis consultatif determine le droit applicable a la 
question posee; il est possible que 1 1 organe qui a demand€ l 1 avis ne 
le suive pas dans son action, mais cet organe sait qu'il ne pourrait 
adopter une position cantraire au pronance de la Cour avec une 
efficacite quelconque sur le plan juridique. Dans le cas present .tel 
qu'il a ete d8fin1 dans l'avis consultatif ce point n'est plus en 
doute; puisque la question posee etait reconnue comme juridique et 
qur.une reponse pouvait @tre envisagee comme susceptible d'.influer 
sur 1 1 action de d6colonisatian du Territoire par 1 'Organ:f.satic:n des 
Nations Unies, la Cour pouvait exercer normalement sa fonction 
d 1 organe judiciaire sur une te1le question, a 1a difference du cas 
envisage en 1963 oU e11e d€clarait : "un. tribunal n'a pas simplement 
pour fonction de fournir une base d 1action po1itique a1ors qu 1aucune 
question juridique concernant des droi ts effectifs n 1 est en ,jeu" 
(C.I.J. Recueil 1963, p. 37; les italiques sant ajoutes). La repanse 
de 1a Cour cancerne une pretention a un droit de r81nt€gration du 
Territoire dar.s le moment present et 1e fait que la premiere epreuve 
de ce droit etait celle des titres anterieurs a la colonisation ne 
donne pas un caractere abstrait ou acad4mique a une te1le question. 
I1 n'en est pas de m~me pour l 1autre partie de la r8panse que la Cour 
a donnee dans le paragraphe 102 de l'avis, comme nous le verrons aux 
paragraphes 10 et 12 de ces observations; c'est !'application de cette 
theorie extensive du sens de l'article 65 du Statut ala partie 
dispositive de l'avis qui en montre le caractere abusif. 

7. Pour en terminer avec cet aspect des problemes de competence 
qui se posaient a la Cour, je remarquerai seulement que les engagements 
pris dans une ordonnance sur une question preliminaire ant, une fois 
de plus, 1i8 la Cour. Les consid8rants de 1 1 ordonnance du 22 mai 1975 
se fondent sur des "apparences 11 de differend entre Maroc et Espae;ne et 
de demande sur une question juridique pendante entre deux ou plusieurs 
Etats au sens de l 1E>.rticle 89 du Reglement; le verbe 11parattre 1

' est 
employ€ quatre fois. Mais la Cour ajoutait que ses conclusions ne 
pr8jugeaient sa position sur aucune des questions a d€cider dans la 
suite, competence, opportunit€ de repondre a la demande, fond. Malgr€ 
la disparition pratique du diff8rend bilateral dans la chaine de 
raisonnements de la Cour dans son avis et le voile pose sur l'exister1t'!e 
d'une question juridique pendante entre des Etats, la Cour n 1a pas 
vou1u ou pu modifier le prononc€ de mai 1975 alors que la raison de 1a 
d€signation d 1 un juge ad hoc ne tient pas. Le t~oisieme considerant 
de 1 1 ordonnance d€clare que 1a Cour 11 compte sur 1e siege un juge 
ressortissant de l'Espagl1e, Puissance administrante du Sahara occidental"; 
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6. The que~tion whether~ within the decolonization process of 
WesteLl Sahara commenced by tL~ United Nations, ,ne or two States c~n 
invoke a right to re-.int-eg:catL,cl of the rrerri tory no as to come under 
their sovere.:;:.gnty is a legal question within the meaning of Article 65 
of the StatutB of the Guurt.~ and it is proper to give a reply thereto. 
But the definition of legal questions wittlin the meaning of Article 65 ... 
as formulated in a general l'lay ::.n paragraphs 18 and 19 of the Advisory 
Opinion, seems to me da:1gerously 1naccu~a te~ I shall merely recall 
that when the CoUl~t give.t": an s.dvi~Or'J opinion on a question of law 1 t 
states the law.. 'IhB ab:Jetwe of blndj~ force does not transform the 
judicial upei'c.tion into a lege}_ ~onsul tation, which may be made US(:;) 

of or not according to e:hoic<:, Tne advisor>J.- opinion determines the 
law applicable to the qunstJ.on put.: it i5 90SSlble for the body which 
sought the opinion not to ~allow it in its action, but that body is 
aware that no position adopted 0ontrary to the Courtts prOnouncement 
will have any effectiveness whatsoever in the legal sphere~ In the 
present -·'>'. as defined in the Advtsol'Y Opinion, this point is no 
longer in doubt; sin-Je the ~1uestion put hus been found to be a legal 
one, and since a reply could be regarded as capable of influencing the 
United Nations actj on of dceolonization cf the 'rerri tory: the Court c0'.J.ld 
exercis·2 ~.+.'": :'l..Ulctiun a.s a judiwial organ on such .:1 question in the 
normal way~ unlike ·:·.he case conter.1plate(l in 1963 when it stated that: 
111t is not the func-~ion of a Court met>ely -co p.~:'ovide a basis for 
political action if r~o question of a(~tua! legr:.l rights is involvedtt 
(I.CoJ. Reports 196~, P. 37, emphasrs-add€d}. The C0urt 1 s reply 
concerns a claimOf·right to rt:-:i..ntegration of the Territory at the 
present timc.1 and the fact, that tf1e f'j_rst test of that right was that 
of the titles pl•io::' ·c.o colonizatj_rm does not makE: such n. question 
abstract or acaclc~ic .· 'ILa··~ :is not so with regard to the other part 
of the; reply which the Gourt t..a.;.::; given :.n paragraph 162 of the Opinion~ 
as we sb..all seE"· ir, paragra~l"·.s :o ..1nd 12 vf the sF observations; it is 
the applicatio~~ J"f: t.l:"lis t~·Jc').r H':.2.r.:~. g:!.ven an extensive meaning to 
Article 65 of the Sta.j-,ute .. t0 t~1e o)")eratl.vc part of Hw Opinion which 
shows how !mproper 2.t lS, 

7. To conclude on this .:.spcct o-:' t.b-3 problen;s of competence which 
have arisen f'Jr the Com~t~ I shRll :ncY>ely observe that once again the 
cornrni tments entered into i:.l o.n CrdeT' o:1 il pr~J.imin:1.ry question have 
tied the Court 1 s hands< 'l'be :~eci talo in the Order of 22 May 1975 
were based on thn 11 appca2e.ne£n cf a disput-e between Morocco and Spain 
and of a reauest on a le£al question p?nding be·;;ween two or more States 
within the meaning of Article 8~) of the RuJ es; the verb '1appear11 is 
used four times., The Court however t:1.cn went on to say that its 
conclusions did not prejudge its p8sition on any of the questions 
subsequently to be d0c~·_d.:e6., compct2nce .• propriety of replying to the 
request .• merits. D~_e:.p:...t.~ the effectiVE' disappearance of the bilateral 
dispute in the Court 1 :-; t1.·a 1_~, uf reasoning in its Opinion~ and the veil 
drawn over the existence of a 2.cgal question pending between States_, 
the Court has been unable o:- un·,illing to :nodify what it said in 
May 1975, although the reason fnr the appcintment of a judge ad hoc 
does not stand.. The third rec:!.tal in the Orde::r states that the 
Court 11 includes upon the Bench a judgP. of the nationality of Spain_, 
the administering power of HE:stP.rn Sahara"; I have pointed out 
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j I ai indiqU€ aUX paragrapheS 2 St 4 Ci-d8SSUS que, a 08 titre OU a 1JI1 

autre, l'Espagne n'avait pas 8t8 partie a un diffCrend bilateral, ni 
au reglement d 1 une question juridique pen&L~te entre deux au plusieurs 
Etats. En dE!cidant que la question posee a la Cour €tait reli€e a la 
poursuite de l 1actian de d€colonisatian par l 1Assembl8e g8n8rale, 
la Cour admet implicitement que la justification de sa competence 
n 1est plus le diff€rend 11 apparu11 en mai 1975. Sir Gerald Fitzmaurice 
et moi-~me avons comment€ en 1971 les regrettables effets de ces 
ordonnances sur la composition de la Cour qui prCjugent irr€vocablement 
le food (C.I.J. Recueil Nil, p. 316, 325-)26 et )30). ,Je dois ajouter, 
dans le cas present, que la Cour a laiss€ si8ger un de ses membres alors 
qu 1il avait pris position aux Nations Unies sur un 818ment du d8bat 
{cf. sur ce point C.I.J. Recueil 1971, l'opinicn dissidente de 
sir Gerald Fitzmaurice, p. 309 et mes observations, p. 311 et suiv,). 

8. ~es observations sur les problemes poses par le Gouvernement 
de la Mauritanie ne s 18cartent pas, pour 1 1essentiel, de celles de 
la Cour; cependant je remarquerai que la position juridique du 
Gouvernement de la Mauritanie dans la procedure devant la Cour 8tait 
particuli€re puisqu 1 il n'avait pas pr€tendu opposer, avant 1974, sa 
pretention de r€int8gration du Ter~itoire dans son territoire national 
ala poursuite normale de la procedure d 1autod8termination des 
populations du Territoire dans le cadre d~s Nations Unies. 

-)'-

9. Les consid€rations qui precedent sur l 1 interpr€tation qu'il 
convient de donner a l 1article 65 du Statut et sur l 1 objet exact de 
la demande d 1avis me permettent d'@tre bref dans l 1 explication de man 
vote nBgatif sur 1 1 opportunit8 de r8pondre ala premiere question 
contenue dans la demande, La Cour ayant d€cid8 de repondre a cette 
question dans les termes m@mes ell elle est pos8e, j 1 ai consid4r€ que 
la question n'Ctait pas juridique~ qu'elle 8tait purement academique 
et sans portee utile et je partage les vues de f'-1. Dillard sur son 
caractere tendancieux (a loaded question). L1 avis consultatif 
reconnaft, a juste titre~ que la notion de terra nullius n'a jamais 
ete invoquee par aucun des Etats int8ress€s au statut du Territoire 
au moment de la colonisation; aucun traite ou document diplomatique 
n'a 8t€ produit qui invoque cette notion a propos du Sahara occidental 
et les Etats ne parlent alors que de zones d 1 influence. Pour un 
territoire a propos duquel la notion n'apparatt pas dans la pratique 
des Etats, c 1est un exercice d 18cole de demander ala Cour de se 
prononcer sur une situation hypoth6tique; le juge ne recherche pas ce 
qui aurait pu se passer en 1884 si les Etats avaient invoqu€ cette 
notion, mais ce qui s'est passe. Si la veritable question posee par 
l'Assembl8e g8n8rale 8tait~ dans l 1esprit de ses auteurs, le statut 
juridique du Territoire selon le droit international de 1'8poque, elle 
faisait double emploi avec la deuxieme question a laquelle la Cour, 
presqu1a l'unanimit8, a accepte de r8pondre. 

Cela .••. 
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in paragraphs 2 and 4 above that Spain was not, on the basis of that 
or any other status, a party to a bilateral dispute, or to the settlement 
of a. legal question pending between two or more Ste.tes. By deciding 
that the question p 1-tt to the Court was linl<::ed to the pursuit of the 
General Assembly's decolonization ;.rr•ocess, the Court impliedly admits 
thP~t the justific~tion for its competence is no longer the dispute which 
there 11 appeared" to be in IV:ay 1975. Judge Sir Gerald Fitzmaurice and 
I commented in 1971 on the regrettable effects of these Orders on the 
composition of the Court which irrevocably pre judge the merits 
(I.C.J. Reports 1971, p. 316, pp. 325-326 and 330). I should add, in 
the present case, that the Court ,:,llov;ed one of its Members to sit 
although he had in the United Nations committed himsGlf on one element 
in the discussion (on this point cf. I.C.J. Reports 1971, the dissenting 
opinion of Sir Gerald Fitzmaurice, p. 309, and my own observations on 
pp. 3llff. ). 

* 

* * 
8. My observations on the problems raised by the Government of 

Mauritania essentially do not differ from those of t:1e Court; I 
would however observe that the legal position of the Government of 
r-1aill'i tania in the proceedings before the Court was peculiar, inasmuch 
as prior to 1974 it did not seek to set up its claim for reintegration 
of the Terri tory into its national terri tory against the normal pursuit 
of the procedure for self-determination of the population of the 
T.erritory in the United Nations context. 

* 
¥ * 

9. The above considerations as to the proper interpretation of 
Article 65 of the Statute ar.d the precise object of the request for 
advisory opinion enable me to be brief in explaining my negative vote 
as to the propriety of replying to the first ouestion in the request. 
Since the Court decided to reply to t~is question in the very terms in 
which it hCJ.s been put, I took the view th."tt the question was not a 
legal one, that it was purely academic and served no useful purpose, 
and I share the views of Judge rillard .:ts to its being a 11 loaded 11 one. 
The Advisory O)inion rightly reccgnizes t.'l-)at tte concept of terra nullius 
was never relied on by any of th~ Stc.tes interested in the status of the 
Territory at the time of colonization; no treaty or diplomatic docu.'T!ent 
has been produced relying on this concept in con.'1ection with Western 
Sahara, and States at the time spoke only of zones of influence. With 
regard to a territor-.:r in respect of which the cone ..:pt makes no appearance 
in the practice of States.., it is a sterile exercise to ask the Court to 
pronounce on a hypothetical situc.tion; it ·is not for a court to enquire 
into what would have h<-:!.ppened in 1884 if Stc:.. tes had relied on this 
concept, but into what did happen. If the real question put by the 
Gener~'-1 Assembly, in the thinking of those who drafted it, was ,..,r.a t was 
the leg2.l status of the Terri tory under internationc.l law at the time.., 
it duplicated the second question, to which the Court has, almost 
unanimously, agreed to reply. 

• Having ..... 
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Cela dit, puisque la Cour a d€cid€ de repondre a· cette premiere 
question, et que nos regles ne permettent pas !'abstention, j 1ai vote 
avec taus mes collegues que le Territoire n'Gtait pas sans rnattre 
avant la colonisation. J'estime en effet que les tribus independantes 
qui parcouraient le Territoire ou s 1 y arr€taient en certains lieux, 
exergaient une autorit€ de fait suffisamment reconnue pour qu 1 il n'y 
ait pas eu terre sans maitre. 

-::-

-;, 

10. La solution choisie par la Cour pour donner sa reponse a la 
deuxieme question n'est pas la plus simple puisque, proc€dant par 
renvoi au paragraphe 162 du raisonnement, la r4ponse elle-m@me est 
€nigmatique autant que ce paragraph€ qui associe une constatation 
positive de liens dits juridiques d 1all€geance entre certaines tribus 
nomades du Territoire et l'Empereur du Maroc au moment de la coloni
sation, en m&me temps que d'autres liens dits juridiques, cette fois 
entre l'ensemble mauritanien et le Territoire, a une d€cision 
negative sur 1 1existence d 1un lien de souverainete sur le Territoire 
de la part de 1 1empire du ~Broc ou de 1 1ensemblc mauritanien, avec la 
conclusion qu'aucun lien juridique n'existe qui pourrait influer sur 
le principe d 1 autod€termination par l'expressicn libre et authentique 
de la volont€ des populations du Territoire (ceci avec nouveau renvoi 
aux paragraphes 54 a 59 de l'avis). 

La deuxieme partie du paragraphe 162 concernant la question de la 
souverainet€ territoriale est la seule qui correspande ala question 
posee dans la requ@te pour avis, L'objet de la requ@te, comme je l'ai 
dit des le paragraphe premier ci-dessus, €tait d 1 obtenir l 1 avis de la 
Cour 3Ur une pretention du Gouvernement du ~~roc tendant a la 
r€int€gration du Territoire dans le territoire national marocain et 
sur une pr6tention parallele du Gouvernement de la Mauritanie fond8e 
sur la notion d'ensemble mauritanien au moment considere, avis 
consultatif necessaire avant de poursuivre 1 1 action de d€colonisatian 
du Territoire. Je partage les vues et la d€cision de la Cour sur ce 
point de droit, 

Par centre, si le paragraphe 162 avait ete divis€ en deux, 
j 1 aurais vote cantre la premiere partie visant les "liens juridiques 11 

autres que celui de la souverainete territoriale parce que ces liens 
ne sent pas des liens juridiques mais des liens ethniques, religieux 
ou culturels, des liens de contact d'une civilisation avec ce qui lui 
est periph€rique et ext€rielli~ qui n 1 entament pas son caractere propre. 
Il me faut done faire quelques remarques sur cette partie de la 
r€ponse de la Cour avec laquelle je suis en ctesaccord, tant sur le 
raisonnement que la conclusion (par, 105, 106, 107, 129 pour le Maroc 
- 151 et 152 pour la Mauritanie - 162 pour la conclusion). 

11. La description du d€sert saharien et de la vie nomade 
vers 1884 faite dans l'avis est une vision bucolique de realites 
severes. A l 1 €poque, le d4sert saharien est encore cette mer de sable 
sans frontiere que les caravanes utilisent comme des convois un ocean, 

assurant •••• 
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Having said that, since the Court has decided to give a reply to 
the first question, and since our rules do not pe~mit an abstention, 
I have voted with all my colleagues that the Territory was not nullius 
before colonization; for I consider that the independent tribes 
travelling over the territory~ or stopping in certain places~ exercised 
a de facto authority which was sufficiently recognized for there to 
have been no terra nullius. 

* 

* * 
10. The Court has not adopted the simplest way of giving its reply 

to the second question, since the reply itself, inasmuch as it is 
effected by cross-reference to paragraph 162 of the reasoning~ is 
enigmatic, as is the paragraph referred to, in which a positive finding 
of what are said to be legal ties of allegiance between certain nomadic 
tribes of the territory and the Emperor of Morocco at the time of 
colonization, and also other ties which are said to be legal~ this time 
between the Mauritanian entity and the Territory~ is combined with a 
negative decision as to the existence of any tie of sovereignty over 
the territory on the part of the Emperor of Morocco or the Mauritanian 
entity; the conclusion being that no legal tie exists which could 
influence the principle of self-determination through the free and 
genuine expression of the will of the peoples of the Territory (with a 
fresh cross-reference here to paragraphs 54-59 of the Opinion). 

The second part of paragraph 162, concerning the question of 
territorial sovereignty, is the only one which corresponds to the 
question put in the request for opinion. ·rhe object of the requestJ 
as I said in my very first parccraph above, was to obtain the opinion 
of the court on a claim of the Government of Morocco to the reintegration 
of the Territory in the national ter~itory of Morocco, and on a parallel 
claim by the Government of Mauritania based on the concept of the 
Mauritanian entity at the time in question~ which advisory opinion was 
necessary prior to pursuit of the decolonization of the territory, I 
agree with the views and decision of the court on this point of law. 

On the other handy if paragraph 162 had been divided into two~ I 
would have voted against the first part which relates to the "legal ties11 

other than the tie of territorial sovereignty, because those ties are 
not legal ties but ethnic~ religious or cultural ties, ties of contact 
of a civilization with what lies on its periphery and outside it, and 
which do not touch on its own nature. I must therefore make a few 
observations on the part of the Courtts reply with which I disagree, 
both as regards the reasoning and ~he conclusion (for Morocco, 
paras. 105, H'..Ei. 107~ 129; for Mauritania, paras. 151 and 152; for 
the conclusion, para. 162). 

11. The description given in the Opinion of the Saharan desert 
and of nomadic life in 1884 is an idylli0 vision of what was a harsh 
reality. At the time, the Saharan desert was still the frontierless 
sea of sand used by the caravans as convoys use an ocean, for the 

purposes .... 
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assurant un commerce qui est bien connu; le'd8sert est une voie d'acces 
aux. marches p8riphE!riques. La relation du territoire avec les hommes 
est affectee par ces traits et l'organisaticn des populations du d8sert 
reflete ces conditions particulieres de vie, la caravane, la recherche 
des terrains de pacage, les oasls, la d8fense ou la conqu~te, la 
protection et la soumission entre les tribus a propos desquelles un 
t€moignage produit devant la Cour et nan contest€ d8clare que, a 
1 1 8poque contemporaine, on compterait cent soixante-treize tribus 
maures. LaCour n'ayant pu pr€ciser ses recherches, 11 est vain de 
g8n8raliser, en dehors de toutes donnees v8ritables, qu'il y avait une 
11 al1Eigeance 11 entre l 1Empereur du !Vlai>oc et ncertaines 11 tribus nomades 
ou ncertains droits relatifs a la terre11 entre le Territoire et 
ltensemble mauritanien, alors que la Cour ne pourrait dire ni quelles 
tribus etaient concernees en 1884, avec quelle efficacit4 et pour quelle 
duree, ni quel exercice effectif de droits relatifs a la terre 
confondaient l 1 ensemble mauritanien et les tribus, quelles tribus et 
pour quelle duree. Le juge doit etablir des faits, c 1est-a-dire 
constater leur existence et il leur donne un sens juridique par sa 
decision; il ne peut ni supposer l'existence de faits niles deduire 
d'hypoth€ses non documentees. Comment parler d 1 un lien juridique 
d'allegeance, notioP de droit reodal dans une societe hierarchisee 
a l 1extr@me oU 1 1allegeance etait une obligation formellement et 
publiquernent assumee, connue de taus, invoquee de part et d 1 autre, et 
sanctionnee par des procedures et pas seulement la contrainte armee. 
La situation politique, au sens le plus large du mot~ des tribus du 
desert est celle d'une independance affirm€e par les arrnes entre ces 
tribus elles-m@mes et a L'Eigard de la p4riph2rie de leurs territoires 
de parcours. Pour donner au terme allegeance sen sens traditionnel 
il eOt fallu dire davantage que la possibilite de manifestations d 1 une 
autorit4 du Sultan sur certaines tribus du desert non identiftees 
(par. 105 de l 1avis). Quant aux indications et dEiductions apportees 
sur le r6le des diffBrentes tribu.'3 des Tekna~ 4galement non identifi4es,. _ 
elles me semblent aventureuses et de simples constructions a posteriori 
d 1 une 4poque peu connue. Dans 1 1 eta t du d0ssier et des ouvrages de 
g8ographes, historiens, explorateurs ou mili taires sur cette epoque, le 
d8sert saharien et ses tribus ne reconnaissent pas d 1allEigeance au sens 
,jurid.ique du mot et des contacts ou relaticns €pisodiques avec 
1 1 extEirieur n' entament pas le. singulari te et 1 1 exclusi vis me de leur 
mode de vie. Si le dEisert est bien un monde a part, c'est un monde 
autonome dans la conception de ses rapports avec qui vit autrement. 

12. Des rapports de contact dont la durEie est inconnue et 
l 1 existence a l'epoque de la colonisation supposee plut0t que prouvee 
ne constituent pas un objet possible d'Eitude et de rBponse pour la Cour 
qui, en y procEdant, excede les pouvoirs que lui confere l'article 65 
de son Statut (cf. par. 6 ci-dessus). Par l 1effet de l 1 interpretatian 
extensive donnee a l 1article 65 qui l'a amenee a se poser une seconde 
question, celle des liens juridiques autres que la souverainete sur 
le Territoire a l'Eipoque consideree, seul objet de la cantroverse qui 
a provoqu4 la requ@te pour avis, la Cour pretend rEipondre a une 
question juridique mais les liens qu 1elle qualifie de juridiques ne le 
seraient que si, apr€s en avoir 8tabli l 1 existence, la Cour pouvait, 
drune mani€re quelconque par la dEitermination de sa portee, produire 

un. • .. 
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purposes of a well-known trade; the desert was a way of access to 
markets on 1 ts periphery. The relation between the terri tory and 
human being was affected by these aspects~ and the organization of 
the populations of the desert reflects these special conditions of life: 
caravans, the quest for pastures, oases 1 defence or conquest, protection 
and submission between tribes - with regard to which testimony produced 
to the Court, and not disputed, was to the effect that in modem times 
there are 173 Moorish tribes, Since the Court was unable to carry out 
any specific research, it is vain to make generalizations, in the absence 
of any reliable data, on the lines that there was 11 allegiance11 between 
the Emperor of Morocco and 11 some11 of the nomadic tribes~ or 11 some rights 
relating to the land", between the Territory and the Mauritanian entity, 
when the Court would be quite unable to say either what were the tribe,~ 
concerned in 1884, to what extent and for what period, nor in what 
effective exercise of rights relating to the land the tribes and the 
Mauritanian entity were combined, nor what tribes, nor for what period. 
It is the duty of a court to establish factr, that is to say to make 
findings as to their existence, and it confers a legal meaning upon 
them by its decision; a court may neither suppose the existence of 
facts nor deduce them from hypotheses tmsupported by evidence. How 
can one speak of a legal tie of allegiance, a concept of feudal law in 
an extremely hierarchical society, in which allegiance was an obligation 
which was assumed formally and publicly, which was known to all, was 
relied on on both sides, and was backed by specific procedures and not 
merely by the force of arms. The political situation, in the broadest 
sense of the term, of the tribes of the desert is that of independence 
asserted by arms, independence both between the tribes themselves and 
with regard to what lay on the periphery of their travelling grounds. 
To give the term allegiance its traditional sense, more would have to 
be said than that it was possible that the Sultan displayed- some 
authority ~,ver some ur.identified tribGe of tbe desert (para# 105 
the Opinion). As to the observations and deductions made as to the 
role of the various Tekna tribes 3 also unidentified, these se~m to me 
injudicious, mere a posteriori constructions of a little known epoch. 
On the basis of the do~s1er as it stands, and of the studies of this 
period by geographers, historians, ex,lorers and soldiers, the Saharan 
desert and its tribes did not recognize allegiance in the legal sense 
of the word, and sporadic conta0ts or relationships with the outside 
world did not affect the peculiarity and exclusivity of their way of 
life, If the desert is a separate world, it is an autonomous world 
in the conception of its relationships with those who have a different 
way of life. 

12, Contact-relationships of which the duration is u.c.known, and the 
existence of which at the period of colonization is supposed rather 
than proved, do ~ot afford possible material for the Court to examine 
and on which to re~)ly, and by doing so it oversteps the limits of the 
powers conferred upon it by Article 65 of its Statute ( cf. para. 6 above). 
By means of the extensive interpretation given to Article 65, Whereby 
the CoU~t was led to put to itself a second question, that of the legal 
ties other than sovereignty over the Territory at the period under 
consideration, Nhich was the sole subject of the controversy which gave 
rise to the request for opinion, the Court purports to be replying to 
a legal question, but the ties which it describes as legal would only 
be so if, after having established their existence, the Court could 
in any way, by determining their significance, produce an effect on 
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un effet sur l'action de ctecolonisation du Territoire. LaCour ne peut 
attribuer un caractere juridique a des faits qui ne l'ont pas en 
eux-m@mes; le juge ne cree pas le droitj il l 1 8tablit. S 1il n'y a 
aucune regle de droit qui lui permette d 1 affirmer !'existence des 
pr€tendus liens juridiques, la Cour sort de son r8le d 1 organe judiciaire 
en les qualifiant de juridiques et son prononce n'est pas un pronanc€ de 
droit; l'indiaation donnee par la Cour au paragraphe 73 de l'avis selon 
laquelle il faut que des questions pos€es dans une demande d 1 avis aient 
ftUll effet pratique a l 1heUr€ actuelle 11 pOur ll€ paS @'tre 11 d€pOU!'VU€S 

d 1 objet ou de but11 ne peut su£fire carla Cour n'a pas en la matiere, 
quali t€ pour 11 dr:nner des conseils 11 a 1 'Assembl€e g€n€rale qui puis sent 
avoir un effet pratique. Pour de tels facteurs, qu 1 ils aient exist€ 
en 1884 - ce qui n 1 a pas ete "€tabli '' au sens judiciaire du mot - ou 
non, l 1Assembl€e generale serait libre de les prendre en consideration 
aussi bien que d 1 autres facteurs contemporains qui ne relevent pas 
davantage de la competence de la Cour, parce que 1 1€ccnomie, la 
sociologie ou la g€ographie humaine ne sont pas le droit. La Cour 
disait en 1962 : "conform€ment 3. l'article 65 du Statut la Cour ne peut 
donner un avis que sur une question juridique. 31 une question n'est 
pas juridique, la Ccur n'a pas de pouvoir discretionnaire en la matiere 11 

(avis consultatif du 20 juillet 1962, Certaines d€ enses des Nations 
Unies article 1 ara ra he 2 de la Charte avis consultatif 
C.I.J. Recuei1 1962, p. 155). 

13. J'ai exprim€ mon sentiment en 1974 sur cette nouvelle 
tendance de la Cour a repondre a des problemes qu 1 elle se pose plutat 
qu'a celui qui lui est pose et ne puis que reprendre rnes observations 
d 1 alors (C. I.J. Rec 1leil 1974, p. 148-149). fans le cas present j 1 ai 
ete contraint par la formulation df;! la partie dispositive de 1 1avis 
consultatif a un vote aussi peu satisfaisant que cette formulation 
elle-m@me, comme le montrent les diverses opinions par rappor+, a 
l'apparente quasi-unanimit€. Comme d'autres, je n 1ai eu le choix 
qu'entre une approbation ou un d€saccord €galement qualifi€s de 
reserves; ~ 1ai vote pour l 1approbation du dispositif, done du 
paragraph€ 162, a cause de sa partie relative a l 1 objet de la demande, 
tel que je l 1ai d€fini icii c!est-a-dire la verification de 
1 1 existence de liens juridiques d 1 appartenance ou de dependance des 
populations du Territoire, a l 1 €poque consid€reej par rapport a une 
autorite politique exterieure, en un mot des liens relatifs a la 
souverainete r€clam€e devant la Cour; et 1a s 1 arr~tait le r8le de 
la Cour. 

M. IGNACIO-PINTO, juge 1 fait la d€claration suivante : 

Je n 1 ai pu souscrire qu 1 er:. partie a 1' avis de la Cour interrm ticnale 
de Justice en date du 16 octobre 1975 et seulement parce que, en son 
dernier consid€rant (par. 162)ila Cour 

"conclut que les €1€ments et renseignements partes a sa 
connaissance n'etablissent !'existence d'aucun lien de 
souverainet€ territoriale entre le territoire du Sahara 
occidental d 1 une part, le Royaume du Maroc ou !'ensemble 
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the decolanization of the Territory. The court cannot attribute a 
legal Ii.J.ture to facts which do not intrinsically ;JOssess it; a court 
does not create the law. it establishes it. If there is no rule of 
law making it possible for it to assert the existence of the alleged 
legal ties. the Court oversteps its role as a judicial organ by 
describing them as legal. and its finding is not a legal finding the 
Co~t's statement in paragraph 73 of the Opinion that questions put in 
a request for opinion must have 11 a p~actical and contemporary effect" 
if they are not to be 11 devoid of object or purpose11

, does not suffice, 
for the Court does not in this field h:we capacity to "give advice11 to 
the General Assembly which would have a practical effect. Whether 
such factors existed in 188lJ. or not - which has not been "established" 
in the judicial sense of the word - the General Assembly would be free 
to take them into account together with other contemporary factors 3 

which also do not fall within the Court's competence 3 because economics3 

sociology and human geography are not law. In 1962 the Court said: 
"in accordance with Article (,5 of its statute, the court can give an 
advisory opinion only on a legal question. If a question is not a 
legal one., the Court has no discretion in the matter" (Advisory Opinion 
of 20 July 1962, Certain Expenses of the United Nations Art. 17, 
para. 2, of the Charter _. I.CJ. Reports 19 p. 15 

13. I expressed nw view in 1974 as to the current trend in the 
Court to reply to problems which it r?.ises itself rather than to that 
which. is submitted to it, a:-,d can only endorse tihat I said then 
(I. C.J. Reports 1971~, pp. 11~8-149). In the present case, the way in 
which the operative part of the Advisory Opinion has been drawn has 
obliged me to vote in a way as unsatisfactory as that drafting itself, 
as is shown by the various opinions in relation to the apparent 
quasi-unanimity, Like other Members of the Court, I was faced only 
with tLe choice between agreei'-:g or disagreeing subject in either event 
to reser,.~ations. I voted in favour of the adoption of the operative 
clause, and thus of paragraph 1U2, because of the part thereof concerning 
the object of the request, as I have defined it above, that is to say 
verification of the existence of legal ties of appurtenance or dependance 
of the population of the Territory, ct the period under consideration, 
vis-a-vis an external political authority - in short,ties relating to 
the sovereignty which was cl--:.imed before the Court; and the role of 
the Court went no further than that, 

_ Judge IGNA~O-PINTO makes the following declaration: 
L Translation .J 

I have been able to subscribe only in part to the Opinion of the 
International Court of Justice dated 16 October 1975 and only because 
in the final paragraph of its reasoning, paragraph 162~ the Court 1 s 

11 
••• c~mclusion is that the materials and information presented 

to it do not establish any tie of territorial sovereign°,JY 
between the territory of western Sahara and the Kingdom of 
Morocco or the Mauritanian entity. Thus the Court has not 

found •••• 
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mauritanien d 1 autre part. LaCour n'a done pas constate 
l 'existence de liens juridiques de nature a modifier 
!'application de la rCsolutio~ 1514 (XV) quanta la 
d8colonisation et en particulier l 1application du principe 
de l'autodetermination grace a !'expression libre et 
authentique de la Volante des populations du terri toire, 11 

Je rejette en consequence toute la partie de !'expose de la Cour 
qui dCclare qu'au moment de la colonisation espag;1ole 11 y avait des 
liens juri diques d 'allegeance entre le sul ta..'J. du fi]aroc et certaines 
tribus du terri toire en m€"me temps que d 1 autres liens juridiques entre 
!'ensemble mauritanien et le territoire du Sa!lara occidental. 

[,·ion opposition centre 1 1 avis consul tatif provient de ce que je 
considere que, s 1 il appe:rt que la Cour est fond€e a se d€clarer 
compEtente aux termes des dispositions de 1 1article 96 de 1a Charte 
des Nations Unies d 1 une part et de 1 1 article E5 du Statut de la Cour 
d 1 autre part pour recevoir de l 1AssemblEe gCn€rale des Nations Unies 
la requfhe d'avis consultatif, il eQt ete opportun qu 1en raison de 
certaines circonstances de la cau::::;e ab initio la Cour, usant de son 
pouvoir discr8tionnaire, apr8s avoir dEclare recevable la requ&te 
quant a la forme, la rejette quant au fond parce que les questions 
telles qu 1elles €taient pos8es constituent une sorte de 
questions-piCge, lesquelles amenaient de toute manH,re a la r8ponse 
attendue en l 1esp8ce, la reconnaissance de droits de souverainete 
au i''laroc d 1 ur,e part eta la Mauritanie d 1 autre part sur telle ou 
telle autre partie du Sahara occidental. 

Pour abriSger et 8vi ter des r8p8ti tions inutiles, je puis me 
:rallier aux observations de IvJ. Petro&n portant sur l 1 interpretatior.. 
du paragraphe 16? de 1 1 avis et les raisons pour lesquelles mon 
collegue, commc moi-m&me, rejett.e dans ce paragraphe tout ce qui ne 
concerne pas les liens de souverainet8 sur le territoire de la part 
du Maroc ou de l 1ensemble mauritanien, partie du paragraphe que 
je puis accepter. 

Judge NAGEN"DRA SINGH makes the following declaration: 

While agreeing with the Advisory Opinion and the emphasL~ 
that it places on ascertainment of the will of the people 
"genuinely expre.ssed11 as the basic pillar of self-determination 
it may be worthwhile to tt.row more light on the nature anci character 
of the legal ties which remain the subject rr,atter of Question II 
of General Assembly resolution 3292 (XX.IX) by vJhich the Court is 
seised of the present request for an l\.dvisory Opinion. No tribunal 
would appear to depart from i~s judicial charactev if it were to 
state precisely the implications of those ties in terms of 
decolonization Y..1hich iE! the very object and the main theme of the 
exercise pending before the Goneral !tssembly. lliis is a vi tal 
aspect which has to be stated fully and in clear and rmambiguous 
terms to enlighten the General Assembly. 

In . 
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found legal ties of such a nature as might affect the 
a~~plication of resolution 1514 (XV) in the (-.::colonization of 
Western Sahara and, in p:"lrticular .. of the principle of 
self-determination through the free and genuine expression 
of the will of the peoples of the Terri tory. 11 

I consequently reject all that part of the Court 1 s statement which 
declares that at the time of colonization by Spain there were legal 
ties of allegiance between the Sultan of Morocco and certain tribes 
of the terri tory at the same time as other legal ties between the 
Mauritanian entity and the ter·ritory of Western Sahara. 

iYlV objection to the Advisory Opinion is due to the fact that I 
consider that, e'Jen if it appears that the Court is justified in 
declaring itself competent under the provisions of Article 9e, of the 
Charter of the United Nations on the one hand, and of Article G5 of 
the statute of the Court on the other, to receive from the 
United Nations General Assembly the request for an advisory opinion, 
it would have been proper by reason of certain circumstances in the 
case ab initio for the Court, availing itself of its discretionary 
power, and after having declared the request receivable as to the form, 
to reject it as to the substance, because the questions as put are, as 
it were, loaded questions .• leading in any case to the answer awaited in 
this particular instance, namely the recognition of rights of sovereignty 
of Morocco on the one hand and of Mauritania on the other over some part 
or other of Western Sahara, 

For the sake of brevity and to avoid useless repetition, I can 
support the observations. of Judge Petren concerning the interpretation 
of paragraph 162 of the Opinion and the grounds on which my colleag~e, 
like m:,.rself, rejects all of thr-,t paragraph other than where it deals 
with the question of an.v tie o"'!'' territorial sovereignty between the 
territory and Morocco and the Mauritanian entity - a part of the 
paragraph which I can accept. 

M. NAGENDRA SINGH, juge, fait la declaration suivante : 

souscrive a 1 1 avis consultatif et que j'approuve son 
insistance sur la n€cessit8 d 1une expression authentique de la volonte 
des populations, fondement de 1 1autod8terminatian, 11 n 1 est peut-@tre 
pas inutile de chercher a mieux cerner la nature et le caractere des 
liens juridiques qui constituent 1 1 objet de la question II de la 
resolution 3292 (XXIX) de 1 1Assembl4e g€n4rale, par laquelle la Cour 
a ete saisie de la pr4sente requ@te pour avis consultatif. Sans 
parattre sortir de son r5le judiciaire, un tribunal peut preciser 
l'effet de ces liens sur la decolonisation, qui demeure le but et le 
theme essentiel des travaux en cours a l'Assembl€e g€n€rale. C 1est 1a 
un aspect vital qui doit &tre €nonce en detail et sans Cquivoque afin 
d'eclairer 1 1Assembl8e g8n€rale. 

En •.•• 
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En outre, d'autres aspects, peut-~tre tout aussi importAnts, 
m€ritffit de retenir l'attentior et doivent &tre s0ulign€s comme il 
convient pour que la portE!c., dG 1 1 avis consultatif soit pleinement 
appr€ci€e. Ces aspects essentiels a mes yeux sent brievement indiques 
ci-dessous. 

I 

Le Maroc c:t la Mauritanie ont €voqu€ l'un ~t l'autre c.;rtains 
aspects et d€tails pertinents du processus de d€colonisation qu'il 
importe de relever ici. Dans son expose oral, l 1un des conseils du 
Maroc s'est exprim€ en ces termes : 

"D'ailleurs, m&le dsns l 1hypothese oU 1 1Assembl€e g€n€rale 
d€ciderait que, pour la mise en oeuvre du principe de la libre 
d€termination, il convient de recourir \ un r€f€rendum, dans 
ce cas-1~ aussi bien, il serait util~ de savoir si, compte tenu 
de 1 1 existence de liens juridiques avec un pays au moment de 
la colonisation par l 1Espagne de ce territoire, il ne conviendrait 
pas de poser aux populations le problemc de leur rattachement, 
de leur retour, ou au contraire de J.eur d€tachern0nt, a ce qui, 
par hypoth€se, serait leur ancienne mere patrie. 11 (Audience 
du 26 juin 1975.) 

11
Ce problem.::: de l 1arn€nagement des QU8Stions dans W1 €ventuel 

referendum est done Belaire~ dans une 0ertaine m~sure, par la 
necessit€ pour l'AssemblBe g€n€ral~:7 d'~tre au courant de toutes 
les donn€es do..: 1 1affair;;rr-(ibid.) (les ita.liques sont de moi). 

LaCour, Btant parvenue .3. bon droit 3. la conclusion qu 1il n'existait 
pas de liens juridiques 11 de nature .?!. modifier 1 1 a-pplication de la 
resolution 1514 ... et en part~culier l 1 applicat~on du principe 
d 1 autod€texmination gr'§.ce ?1 l' expression libre et authentique de la 
VOlante des pOpUlatiOnS dU terri toire 11 

I para it 'etre fond Be a aller 
plus loin pour indiquer dans quelle rr.esure les liens juridiques qui 
existaient en fait pourraient avoir une incidence sur le processus 
de d€colonisation et, dans ce cas, sous quelle forme concr8t~. 

Ces liens juridiques entre le Sahara occidental et le Maroc ou 
la Mauritanie dont la Cour a constat€ l 1 existence au moment de la 
colonisation espagnole n 1 8taient pastels qu 1ils puissent justifier 
aujourd 1hui la r€int€gration ou la retrocession du territoire sans 
consultation de ses habitants. La raison essentielle de cette conclusion 
est simplement la suivante : rien n'indique qu 1 ~ 1 1 €poque de la colonisation 
espagnole un seul Etat, englobant les territoires du Sahara occidental 
et du Maroc~ ou le Sahara occidental et ~a Mauritanie, ait €t€ d€membr€ 
par le colonisateur, fait qui justifierait sa reconstitution au stade 
actuel de la d€colonisation. Par suite, les circonstances de l 1 espece 
sortent du cadre du paragraphe 6 de la resolution 1514 (XV), selon 
lequel la destruction de l'unit€ nationale et de l 1 int€grit€ territoriale 
d'un pays est .incompatible avec la Charte des Nations Unies, ce qui 
militerait done en faveur d 1une r€int€gration. N€anmoins, puisque 
la Cour constate l 1 existence de certains liens juridiques, il devient 

necessaire •.•. 
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In addition there are other aspects, perhaps equally important; 
which merit attention and require to be appropriately emphasized to 
convey the full significance of the Advisory Opinion. These matters 
which weigh v;i th me are briefly stated below. 

I 

Both Morocco and Mauritania have pleaded on certain pertinent 
aspects and details of the decolonization process which need to be 
emphasized. Coun~el for Morocco in his oral argument before the 
Court stated: 

"Even in the event that the General Assembl;y should decide 
that for the implementation of the principle of self-determination,. 
a referendum should be held, even in such a case, it would be 
useful to knoH whether, bearing in mind the existence of legal 
ties with a country at the time of colonization of this territory 
by Spain, it would not be as well to lay before the populations 
the problem of their future re-attachment, of their return, or on 
the contrary of their detachment from, ex hypothesi, their 
former mother country." (Hearing of l'6 Ju.'Je 1;)75.) 

11 
••• this problem of the wording of the questions to be put in 

some future referendum is to some extent clarified by the need 
for the General Assembly to be in possession of all the eleme~ta 
of this matter ••• " ( ibld .. ; ( 0IDDf'..tt'>is ~Me9.). 

The Court, having reached the correct conclusion that there were no 
legal ties of such a nature as might 11 affect the application of 
resolution 1514 (XV) and, in particular, of the application of the 
principle of self-determination through the rree and genuine 
expression of the \'lill of the peoples of the terri tory11 would appear 
to be justified in proceeding further by indicating the extent to 
which those legal ties that did exist could have a bearing on the 
decolonization process and if so what concrete shape it could take. 

Those legal ties which the Court found to exist at the time 
of Spanish colonization between Western Sahara and Morocco or 
Mauritania were not of such a character as to justify today the 
reintegration or retrocession of the territory without consulting the 
people. The main reason for this cunclusion is simply that, at the 
time of Spanish colonization, there was no evidence of the existence 
of one single State comprising the territory of' Western Sahara and 
Morocco, or Western Sahara and l'f:auritania, which would have been 
disnembered by the colonizer and thus justify reunion on decolonization 
at the present time. Accordingly, the facts and circumstances of 
this case would not attract the provisions of paragraph 6 of 
resolution 1514 (XV) which holds disruption of national unity or 
territorial integrity of a country a~ incompatible tdth the Charter 
of the United Nations and thus points to reintegration of territory. 
Nevertheless, as the Court finds that there were certain legal ties 
in existence, it becomes necessary to proceed to assess them with 

the •••• 
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n€cessaire d'examiner ces liens h seule fin d 1 appr€cier l 1 importance 
qu'ils peuvent rev-etir dans le processus de d€colonisation et de recherchcr 
s 1ils appellent !'adoption d 1une mesure preclse. En un mot~ la force 
et l'effectivit€ de ces liens, bien que lirnit€es, doivent gtre consid€r€es 
comme pouvant donner une indication des options qui pourraient ~tre 
offertes ala population afin qu 1 elle exprime sa volant€. Canforrn€ment 
aux resolutions 1541 (XV) et 2625 (XXV), ces options pourraient ~tre 
soit l'int€gration au Maroc ou ~ la Mauritanie., soit la libre association 
avec l'un de ces deux Etats, soit encore le choix d 1un statut souverain 
et ind€pendant pour le territoire. ~me si l'on admet que les m€thodes 
de ctecolonisation sont du ressort exclusif de l 1Assembl€e g€n€rale, 
il appartient cependant n un tribunal de souligner les rapports entre 
l'existence de liens juridiques et le processus de d€colonisation, 
afin d'€clairer pleinement l 1Assembl€e. Agir ainsi, ce n'est pas 
empi€ter sur les prerogatives de l'Assembl4e, mais remplir le r8le 
qui incombe h la Cour corr~e organe judiciaire principal des Nations 
Unies. 

11 existe d 1 excellentes raisons d 1aller jusque-la mais pas plus 
loin. Tout d 1abord, si l'on tient compte de la raison d 1 ~tre m~e 
de la resolution 3292 (XXIX), il est clair que ce que l 1Assembl8e 
g6n€rale attend, en r€ponse h la question II, c'est une €valuation 
par la Cour de la nature des liens juridiques "qui pourraient influer 
sur la politique 2. suivre pour la d€colonisation du Sahara occidental". 
3 111 est vrai que "la Cour ne saurait oublier l'objet en vue duquel 
l'avis est sollicit€", il va sans dire que sans sortir de son r"Ole 
de tribunal elle peut aller jusqu '[!. €clairer ces aspects des options 
ouvertes a la population du territoire, quel que soit le mode de consultation, 
a fortiori quand la Cour juge cette consultation essentielle. 

La seconde raison est que le Maroc et la Mauritanie ont l'un 
et l'autre plaid8 cet aspect de la question, comme on 1 1a vu, et qu'il 
ne faudrait pas totalement le m€connaitre. 

II 

LaCour a reconnu la validit€ du principe de l'autod€termination, 
"d€fini comme r€pondant .J. la n8cessit€ de tenir compte de la volant€ 
librement exprirn8e des peuples". Elle a en outre conclu .\ juste titre 
que la demande d 1 avis ne diminue en rien la necessit€ de d8terminer 
la volant€ librement exprirn€e de la population. A mon sens, la consultation 
des habitants du territoire en instance de d€colonisation est un imp€ratif 
absoluJ que la m€thode suivie pour la d€colonisation soit 1 1 int€gration, 
!'association ou 1 1ind8pendance. C'est ce qui ressort non seulement 
des dispositions generales de la Charte des Nations Unies mais aussi 
de resolutions particulieres de l 1Assembl8e generale consacr8es i 
ce sujet. OUtre les articles l, 2, 55 et 56 de la Charte et les 
paragraphes 2 et 5 de la r€solution 1514 (XV), qui insistent de maniere 
g€n€rale sur cet aspect, on trouve des dispositions expresses comme 

les .... 
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the sole purpose of evaluating them to ascertain if they imdicate 
a definite step in terms of the decolonization prJcess. In short 
the strength and efficacy of these ties though limited must still 
be held to be of such an order as to point in the direction of the 
possible options which could be afforded to the population in 
ascertaining the will of the people. These options, in accordance 
with resolution 1541 (XV) as well as 2625 (XXV), could be either 
integration with Morocco or with Mauritania or having free 
association with any one of them or for opting in favour of a 
sovereign independent status of the territory. Even if it is 
conceded that the procedures for decolonization lie within the 
exclusive province of the General Assembly it is yet appropriate 
for a court to point out the rela.t1.onship bettoTeen the existence of 
the legal ties and the decolonization process in order fully to 
enlighten the General Assembly. To do so is not to trespass on the 
prerogatives of the General Assembly but to fulfil the role as the 
principal judicial organ of the United Nations. 

There are some valid reasons for going this far but no farther. 
First~ taking into consideration the very raison d'etre of 
resolution 3292 (XXIX) it is clear what the General Assembly expects 
in the answer to Question II is the Court's appraisal of the nature 
of these legal ties 11 which must be understood as referring to such 
legal ties as may materially affect the method or the policies and 
procedures to be applied in the de colonization of Western Sahara 11

• 

If the Court cannot be "unmindful of the purpose for which its 
opinion is sought11 it stands to reason t(-_J.t while remaining well 
within its judicial bounds the Court should proceed far enough to 
make clear those aspects of the available options which are open to 
the people of the terri tory in any method of their consultation 
particularly when the Court holds that consultat-~on is essential. 

The second reason is that there have been specific pleadings 
on this matter both by Morocco a_nd Mauritania~ as cited above~ and 
these need not be totally ignored. 

II 

The Court has recognized the validi·:.y of' the principle of 
self-determination, 11 defined as the need to pay regard to the 
freely expressed will of the peoples 11

• Furthermore the Court has 
rightly concluded that the need for ascertaining the freely 
expressed will of the people is not in any way affected by the 
present request of the General Assembly for an advisory opinion. 
In my opinion the consultation of the people of the territory 
awaiting decolonization is an inescapable imperative whether the 
method followed on decolonization is integration or association 
or independence. This is established by not only the general 
provisions of the United Nations Charter but also by specific 
resolutions of the General Assembly on this subject. Apart from 
Articles 1, 2~ 55 and 56 of the Charter and paragraphs 2 and 5 of 
resolution 1514 (XV) which bring out this aspect generally there are 

also •••• 
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les principes VII et IX de la resolution 1541 (XV), qui enoncent 
categoriquement que la libre association ou l 1 int€gration 11doit resulter 
du d€sir librement exprim€ des populations du territoire 11

• C'est 
le principe VI £1 de la resolution 1541 {XV) qui reconnatt que l'integration 
peut ~tre une methode de d€colonisation et le principe IX oblige a 
consulter la population pour r€aliser l'autod€termination par cette 
voie. De m~e la resolution 2625 (XXV) sur les relations amicales 
revient sur la question pour souligner que lors de la ctecolonisation 
l'aboutissement Q un statut politique quelconque doit -etre 11 librement 
ct€cid€ par un peuple 11

• Ainsi .. alors mi2me que l'un des Etats int€resses 
revendique 1 1 int€gration d 1 un territoire .. comme dans la pr€sente affaire .. 
on ne saurait y proc€der sans s'-etre assure de la volant€ librement 
exprimee des habitants - ce qui constitue le sine qua non de toute 
decolonisation. 

Je suis neanmoins d'accord avec les eclaircissernents donnes par 
la Cour sur certains cas oU l'Assembl€e generale n 1a pas cru devoir 
consulter les habitants d 1 un territoire. Il en resulte selon moi 
que le principe d~ l'autodetermination n'est €carte que dans la mesure 
oU l'on consid8re comme allant de soi la libre expression de la volonte 
de la population, en ce sens que l'on sait lc r€sultat acquis d 1avance 
au que des consultations ant d€jQ eu lieu sous une forme quelconque 
au encore que certaines particulari t€s rEmdent cette consul tat ion 
superflue. Des circonstances aussi exceptionnelles sont possibles; 
elles peuvent se rencontrer, mais elles ne sont pas presentes dans 
!'affaire actuelle au point que l 1on puisse ecarter 18 principe salutaire 
de la d€termination de la volant€ librement exprim€e de la population· 
du terri to ire qui, consul tee, peut, si elle le sm.1hai te, choisir de 
s 1 int8grer ~ n' importe lequel des Etats int€ress€s avoisinants. 

Je repete que les cas relevant dU paragraphe 6 de la r€solution 1514 
€chappent b. cette r_f)gle:. De toute fa9on, comme; on 1 'a vu, les faits 
de la cause ne paraissent pas appeler l'application de cette disposition 
particuliere 

III 

Un autre aspect qui m~paratt egalement important concerne les 
observations formulees par la Cour au sujet du principe fondamental 
du consentement b. la juridiction dans le cas aU l 1 on utiliserait la 
voie consultative pour (nuder la n4cessit€ de ce consentement. Dans 
la pr€sente affaire, J.'Espagne n 1 a pas consenti h ce que les questions 
enonc8esdans la resolution 3292 (XXIX) scient port€cs devant la Cour. 
Elle n 1avait pas accepte non plus la proposition marocaine de saisir 
la Cour au contentieux. Il incombait done Q la Cour de pr&ciser la 
situation en droit, l 1Espagne soutenant qu 1il y avait absence de consen
tement Q. la juridiction de la Cour. S'il est vrai qu'il y a deux 
voies d 1 acces distinctes ~ la Cour, la voie consultative ~t la voie 
contentieuse, et que le consentement des Etats parties ~ un diff4rend 
est le fondement de la juridiction en matiere contentieuse alors qu 1il 

en .... 
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also specific provisions such as contained in principles VII 
and IX of resolution 1541 (XV) which categorically state 11 integration 
should be the result of the freely expressed wishes of the territory's 
peoples''. It is principle VI l;l of resolution 1541 (XV) which 
prescribes integration as a method of decolonization and 
principle IX i£1 imposes the condition of consultation of the people 
as the means of achieving self-determination by integration. ,\gain 
resolution 2625 (XXV) concerning friendly relations goes a long way 
to further emphasize the point that on decolonization the '1 emergence 
into any political status'' has to be 11 freely determined by a people 11

• 

Thus even if integration of terri tory vias demanded by an interested 
State, as in this case, it could not be had without ascertaining the 
freely expressed will of the people - the very sine qua non of all 
decolonization. 

However, I am in agreement with the clarification given by 
the Court to that aspect of the matter which relates to certain 
cases in which the General Assembly has dispensed with the requirement 
of consulting the inhabitants of a given territory. It follows, in 
my vievr, that the principle of self-determination could be dispensed 
with only if the free expression of the will of the people was found 
to be axiomatic in the sense that the result was kno~m to be a 
foregone conclusion or that consultations had already taken place 
in some form or that special features of the case rendered 1 t 
unnecessary. Such exceptional circwnstances are possible and could 
exist but they do not appear to be pre£ent in this case so as to do 
away with the salutary principle of ascertairunent of the freely 
expressed will of the people of the terri tor:r who could, on 
consultations, elect to integrate with any one of the adjoining 
interested States if they so desired. 

Again, cases falling under paragraph 6 of resolution 1514 
would remain outside this rule. In any event, as stated earlier, 
the facts disclosed here do not point to the application of that 
particular provision of the said resolution. 

III 

Another aspect which is equally important to me relates to 
the Court 1 s ob2ervations concerning respect for the fundamental 
principle of consent to jurisdiction if ift any case the requirement 
of such consent was circumvented by resorting to the advisory 
proceedings of the Court. In this case Spain has not given its 
consent to adjudication of the questions formulated in 
resolution 3292 (XXIX). Furthermore, it did not agree to Morocco 1 s 
proposal to move the Court in contentious proceedings. It was 
necessary, therefore, for the Court to clarify the legal position 
resulting from the Spanish contention that there was lack of consent 
to invoke the Court's jurisdiction. The conclusion is warranted 
that although there are two distinct channels of the Court's 
jurisdiction, namely ad\·isory and contentious and ell though r

1 consent 
of States, parties to a dispute, is the basis of the Court's 

jurisdiction oa~• 
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en est autrement en matiere d 1 avis, puisque l'avis de la Cour n 1 a 
qu'un "caractere consultatif11 et qu'il est donne 11 non aux Etats, mais 
b. l'organe habilit€ pour le lui demander'' (C,I.J. Recueil 1950, p. 71), 
il est justifi€ de conclure que dans certaines circonstances le ct€faut 
de consentement d'un Etat int€ress€ pourrait rendre le prononc€ d'un 
avis consultatif incompatible avec le caract€re judiciaire de la Cour. 
La Cour a done declare que si une demande d'avis consultatif €tait 
faite dans des circonstances indiquant clairement que !'intention 
ou le but €tait de tourner le principe du consentement, il en r€sulterait 
une situation dans laquelle le "pouvoir discr€tionnaire que la Cour 
tient de !'article 65, paragraphe l, du Statut fournirait des moyens 
juridiques suffisants pour assurer le respect du principe fondamental 
du consentement ala juridictionn. 

Ce principe salutaire n 1 a pas ete elud€ en l 1 esp€ce 
attendu que la demande d 1 avis visait a obtenir de la Cour des conseils 
juridiques que l 1Assemblee g8nerale estimait utiles pour exercer ses 
fonctions en vue de la d€colonisation prochaine d 1un territoire. 
L 1 important dans ce contexte est done d 1avoir reconnu que des considerations 
d 1 opportu'.1i tE judiciai re consti tueraient une raison "ctecisi ven de 
refuser d'8mettre un avis, si le but de la requ~te etait de tourner 
le principe suivant lequel un Etat n'est pas tenu de soumettrc ses 
diff€rends au reglement judiciaire contre sa volant€. La Cour renseigne 
d'autre part l'Assembl€e g8n€rale sur l 1application de 1 1article 96 
de la Charte en d€clarant que le consentement d 1un Etat reste pertinent, 
en matiere consultative, 11 pour apprecier s'il est opportun de rendre 
un avis 11

• 

Vice-President AMMOUN, Judges FORSTER, FETREN, DILLARD and DE CASTRO 
and Judge ad hoc BONI append separate opinions to the Opinion of the 
Court. 

Judge RUDA appe!lds a dissenting opinion to the Opinion of the 
Court. 

(Initialled) M.L. 

(Initialled) S.A. 
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jurisdiction_in contentious cases while the situation is different 
in regard to advisory proceedings" since the Court's reply is only 
of an 11 advisory character11 and given 11 not to States but to the 
organ entitled to request it" (LC.J. Reports 1950, p .. 71), there 
could still be certain circumstances in which lack of consent of an 
interested State could render the giving of an advisory opinion 
incompatible with the Court1 s judicial character~ The Court, 
therefore, has stated that if a request for an advisory opinion was 
made in circumstances which clearly disclosed that the intention or 
the purpose was to circumvent the principle of consent a situation 
would arise in ltlich "the powers of the Court under the discretion 
given to it by Article 65, paragraph 1~ of the statute would afford 
sufficient legal means to ensure respect for the fundamental principle 
of consent to jurisdiction". 

No such bypassing of this salutary principle has taken place 
in the present proceedings because the object of the request for an 
Opinion has been to obtain from the Court legal advice which the 
General Assembly considers of assistance in the discharge of its 
functions in relation to the pending decolonization of a territory. 
What is of importance~ therefore~ in this context is the recognition 
given to the principle of judicial propriety which would oblige the 
Court to refUse an opinion on the ground of the existence of a 
11 compelling reason11 for doing so, if the purpose behind the request 
for an opinion was to defeat the principle that a state is not 
obliged to submit its disputes to judicial settlement \d thout its 
consent. This also enlightens the General Assembly in the use of 
Article 96 of the Charter by asserting that consent of an interested 
State still continues to be relevant even in advisory proceedings~ 
"for the appreciation of the propriety of giving an opinion 114 

M. AMMCUN~ Vice-President~ MM. FORSTER~ PErREN~ DILLARD~ DE CASTRO~ 
juges, et M. BONI, juge ad hoc~ joignent Q l'avis consultatif les 
exposes de leur opinion individuelle. 

M. RUDA, juge~ joint h l 1 avis consultatif l 1 expose de son opinion 
dissidente. 

(Paraphe) M. L. 

(Paraehe) S. A. 



OPINION INDIVIDUELLE DE M. AMMOUN, VICE-PRESIDENT 

Tout en souscrivant a l'avis auquel la cour est arriv€e, je me 

vois tenu de traiter dans rna presente opinion de certaines questions 

qu'elle n'a pas abordees, et de certaines autres qui exigent de plus 

amples d€veloppements, ou qui ont regu une solution ou un traitement 

auxquels je ne puis me rallier. 

·> 

La Cour a consid€r€ avec raison que des liens juridiques 

existaient, au moment de la colonisation espagnole, entre le Maroc 

et le Sahara occidental. 

Mais c 1est sans raisons suffisamrnent convaincantes qu'elle 

minimise la nature de ces liens en soutenant qu 1ils o-onsistaient en 

une all€geance de la population saharienne au sultan du Maroc. 

All€geance politique au Sultan disent opportun€rnent les paragraphes 95, 

107' 129. 

Je d€velopperai longuement les objections que souleve cette these. 

Pour le moment je voudrais pr€ciser la notion d 1all€geance au souverain 

marocain pour en determiner la portee exacte. 

En •••• 



SEPARf,TE OPINICN OF VICE-PRESIDENT AMMOUN 

£:Translation J 
While subscribing to the Opinion arrived at ty the Court, I feel 

obliged to deal in this Opinion with certain questions to which the 

Court did not address itself, and with certain others that need to be 

developed at greater length, or which received a solution or treatment 

that I am unable to agree with. 

* 

* * 
T!'le Court has rightly hel(l that legal ties existed, at the time 

of colonization by Spain, between Morocco'and Western Sahara. 

Vlithout sufficiently convincing reasons, however, it minimizes 

the nature of those ties by maintaining that they consisted in an 

allegiance of the Saharan population to the Sultan of Morocco. 

Paragraphs 95 .. 107 and 129 quite properly speak of 11 political 11 

allegiance to the Sultan. 

I shall develop the objections to this thesis at length4 For 

the moment, I should like to define the notion of allegiance to the 

Moroccan sovereign more precisely in order to determine its exact 

bearing. 

* 

* * 

In 4 ••• 
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En elle-m@"me, l 'allegeance au souverain est de daractere poli t.i -._{1. 

et consti tutionnel, comme dans certains pays qui etaient soumis a 't.:oJ".:; 

reodalite militaire. Au surplus, au temps de la colonisation espagnole, 

c'est-a-dire vers la fin du XIXe s1ec1e, le Sultan reunissait en sa 

persanne les pouvoirs 1egislatif et executif, auxquels s'ajoutait le 

pouvoir spirituel. Il les exer9ait par des dahirs. Ces dahirs etaient 

d€livres, fait significatif, sous la seule signature du Sultan. 

N'est-ce pas a dire que le Sultan en ce temps-la personnifiait 

l'Etat dont il exerqait tousles pouvoirs 1 Aussi l'allegeance au 

Sultan, ou souverain, equivalait-elle a l 1 allegeance a l'Etat. Et 

c'est recannattre en consequence que les liens juridiques du Maroc 

avec le Sahara occidental reconnus par la Cour se traduisent par des 

liens politiques, voire des liens de souverainet€. 

~:-

Cependant nous devons nous rendre compte que ces liens, qui sont 

de caractere politique, doivent @tre cansid€r€s comme tels directement 

et sans le detour emprunte par l'avis, celui de 1 1all€geance au Sultan. 

Cela r€sulte, sur le plan international, des actes internationaux 

- traites et d€clarations unilaterales des gouver.nements etrangers -

et,dans le domaine interne, des actes de l'autorit€ marocaine. 

~-'- ~: 

Il faut d€barrasser tout d'abord le terrain de la discussion de 

la these selon laquelle le Sahara occidental n'€tait pas terra nullius, 

non pas parce qu'.il avait des liens juridiques avec le Maroc et la 

Mauritanie, mais parce que les tribus y habitant etaient politiquement 

organis€es et ont sign€ des accords avec l'Espagne (accords d 1Idjil). 

Je. • • • 
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In itself, allegiance to the sovereign is of a political and 

constitutional character, as in certain countries that were subject to 

a mill tary feudal system. FUrthermore, at the time of colonization by 

Spain, that is to say towards the end of the ninctc<>nth century, the Sultan 

combined in his person the legislative and executive powers, to which 

was added the spiritual power. He exercised those powers by means of 

dahirs, which were issued - a significant fact - under his sole 

signature. 

Does this not mean thst the Sultan at that time personified the 

State, all of whose powers he exercised? Therefore allegiance to the 

Sultan, or sovereign, was equivalent to allegiance to the state. 

This entails acknowledging that the legal ties between Morocco and 

Western Sahara recognized by the Court took the form of political ties, 

indeed ties of sovereignty. 

* 

* * 

We must, however, realize that these ties, which are of a political 

character, are to be considered as such directly and not in the round

about way adopted in the Advisory Opinion, ~ allegiance to the 

Sultan. 

This follows, on the international level, from international 

instruments - treaties and unilateral declarations of foreign 

governments - and internally, from acts uf Moroccan authority. 

* 

* 

It is first necessary to clear the ground by disposing of the 

thesis according to which Western Sahara was not terra nullius, not 

because it had legal ties with Morocco and Mauritania, but because 

the tribes inhabiting it were pol1 tic ally organized and signed 

agree~~ents with Spain (the 'IJH Agreements). 

I • • • • 
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Je ne m'arr@te pas a la discussion de la valeur juridique de ces 

accords qui ont ete sign€s par des particuliers nan munis, ant€rieurement 

ala signature, de pouvoirs d€livr€s par l'Etat espagpol. 

A les supposer juridiquement valables, an ne pouvait en conclure 

que le Sahara occidental, etant mattre de ses destin€es, n'avait pas 

de liens juridiques avec le Maroc et la Mauritanie. Carla faculte de 

signer des accords n'est pas incompatible avec !'existence d 1une 

autorit€ superposee a l'autorit€ locale. 

En tout cas, si le Sahara occidental s'est trouve coup€ de tout 

pouvoir politique ext€rieur, il semble bien que cela soit 1 1effet de 

la colonisation. 

Telle a ete g€n€ralement la politique du colonialisme : elle a 

laisse d€p€rir les langues, les litteratures et les civilisations 

locales ou regionales, dont la civilisation arabe dans les pays du 

Maghreb~aux sources philosophiques et scientifiques de laquelle a 

pUise 1 1Europe du Moyen Age jusqu 1 aux debuts de L Renaissance. 

Dans une secande Stape, les colanisateurs ant oeuvre en vue de 

gagner les peuples colonises a leur propre civilisation pour se les 

mieux attacher. 

Dans le Sahara occidental, cette politique envahissante n 1a 

cependant pas supprime tous liens avec les autres Arabes. Des rapports 

ant subsiste depuis la conqu@te musulma.ne et sous les dynasties 

maghrebifl€8 SUCC€SSi V€8 jUSQU T a la dynastie ala0111 te resnante. 

31 telle est bien ltexplication de 1 1origine d 1 une certaine vie 

autanome des populations tribales du Sahara occidentalJ on peut penser 

de m@me que les tendances separatistes actuelles que signale le conseil 

de l'Espagne (audience du 22 juillet 1975- matin), a savoir le 

document, ••• 
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I shall not pause to discuss the legal validity of those 

Agreements~ which were signed by private persons who had not been 

invested prior to the act of signature with powers conferred by the 

Spanish state, 

Even supposing them to be legally valid, one could not conclude 

from them that Western Sahara, being the master of its own destiny, 

had no legal ties with Morocco and Mauritania. For the capacity to 

sign agreements is not incompatible with the existence of an authority 

superimposed an the local author! ty. 

In any case, if Western Sahara found itself cut off from any 

external political power, this would certainly seem to be the effect 

of colonization. 

This was generally the policy of colonialism: it let the local 

and regional languages, literature and civilizations fall into decay, 

including the f.rab civilization of the countries of the Maghreb, upon 

whose :_Jhilo.sophical and scient~fic sources Europe drew from the 

Middle Ages up until the beginning of the Rennaisance. 

In u second staee, the colonizers sour,ht to win over the 

colonized peoples to their own civilization, in order to bind them 

more closely to themselves. 

In Western Sahara, this policy of encroachment did not, however, 

suppress all ties with the other Arabs~ Relations· continuod to exist 

from the Muslim conquest onwards and under the successive Maghreb 

dynasties up until the reigning 'Alaweet dynasty. 

If this is indeed the explanation for the origin of a certain 

autonomous way of life on the part of the tribal populations in Western 

Sahara, one can similarly suppose that the present separatist tendencies 

pointod to by counsel for Spain (hearing of 22 July 1975, morning) 1 

namely •••• 
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document envoy~ par la d,)ernaa au chef de 1 'Etat espas;1ol le 23 mars 1973 

et les declarations faites par certains groupes locaux sont~ elles aussi, 

le resultat d, une pr€sence etrangere. Nous verrons au surplus (infra, 

p. 29) pourquoi l'Espagne tient tellement au referendum. 

M. Benjelloun, procureur general de la Cour suprilme du Maroc et 

bien au fait de la geographie et de l 1histoire de son pays, a refute 

ladite these dans un savant expos~; il a fait justice de 1 1argumen-

tatian tendant a nier les rapports naturels et humains et, en 

definitive, les liens juridiques qui font de la partie nord du Sahara 

occidental un teM'1to1ra relevant de 1 'Empire du Maroc, Et le 

procureur general de canclure, a bon escient, que,~~ entre les Sahraouis 

et leurs compatriotes marocains, existe ce qui fait d'eux une ~me 

nation, a savoir : 

11 le passe commun qu'ils ont forge, lea luttes menees de 
concert, le m@me ideal partage, une culture ~tie sur un 
effort conoerte et 1me volonte perma.nente, une determination 
reelle a vivre ensemble" (audience du 3C juin 1975). 

La th€se espagnole serait en somrne contredite, du point de vue 

du Maroc, par un faisceau de preuves base sur des actes diplomatiques, 

des considBratians ethniquesJ des moeurs communes, une m@me vie sociale 

et culturelle, une langue uniqueJ une religion et des pratiques 

religieuses communes, des luttes en communJ la soumission 2 'autorite 

des sultans marocains, enfin et surtout les aspirations communes qui 

ont constitue, en sorrnne, les liens unissant juridiquement les elements 

d 1 une m@'me nation. 

* ~( 

~ .... 
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namely the document sent by the Jum 'a to the Head of the Spanish State 

on 23 March 19733 and the statements made by various local groups, 

are also the result of a foreign presence. We shall see, moreover 

(infra, p. 29), why Spain is so keen on a referendum. 

Mr. Benjelloun, Procureur general of the Supreme Court of 

Morocco, who is well acquainted with the geography and history of his 

country 1 refuted this argument in a learned address· he disposed of 

the argument which denies the natural and human relationships and, in 

fact, the legal ties which make the northern part of Western Sahara a 

territory forming part of the Empire of Morocco. The Procureur 

g6n6ral concluded, very rightly3 that, between the Sahrawi and their 

Moroccan compatriots there existed something which made of them one and 

the same nation, namely: 

" ••• the shared past which they have wrought, the struggles 
carried out side by side, the same shared ideal, a culture 
based on a concerted effort and lasting will, a real 
determination to live together ••• " (hearing of 30 June 1975). 

Thus from the point of view of' t•1orocco, the Spanish argument is 

contradicted by a body of evidence based an diplomatic instruments, 

ethnic considerations, common customs, one and the same social and 

cultural life, a single language, common religion and religious 

practices, struggles carried out side by side, submission to the authority 

of Moroccan Sultans, and finally and above all the common aspirations 

which have ultimately constituted the ties which as a matter of law 

link together the elements of one and the same nation. 

* 

* * 

rt~ •••• 
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f.l. Bayona-ba-t1eya, premier pr6sident de la Cour supr@"me du Za!re, 

et M. Mohammed Bedjaoui, ambassadeur drAlgerie a Paris, repr6sentants 

respectifs de la Republique du Zaire et de la Republique algerienne 

ctemocratique et populaire, ant exprime tous deux, a propos de la notion 

de terra nullius, des vues pCnetrantes qui forcent !'attention. 

Quiconque est familier avec la philosophie de zenon de Sidon ou 

de Citium et de son ecole du Portique ne peut manquer d'gtre frappe 

par la similitude des idees de ce philosophe et des vues de 

M. &~yona-ba-Meya quant aux liens entre l'@tre humain et la nature, 

entre 1 1homme et le cosmos. En out1~~ la spiritualit6 de la pensee 

du representant du Za!re fait echo a la spiri tuali te des Africains 

bantous que nous livre dans sen ouvrage intitule Philosophie bantoue 

le pere Placide Tempels~ franciscain belge. Celui-ci y voit 1..me 

11 analogie saisissante 11 avec 11 cette doctrine spirituelle intense qui 

anime et ali mente les ames au sein de 1 1Eglise catholique'1 • 

M. Bayona-ba-Meya en vient a rejeter la notion materialiste de la 

terra nullius, notion qui a about!, ala suite de la Conference de Berlin 

de 188~, au depe~age de l 1Afrique. M, Bayona-ba-Meya y substitue un 

concept spiritl.J.aliste : le lien ancestral entre la terre, ou la 11 m€re 

nature 11
, et 1 1homme qui en est issu, qui y reste attache, et qui doit 

y retourner 1m jour pour s 1unir a ses ascendants. Ce lien fonde la 

propriete du sol.ou, mieux encore, la souverainete. Ce qui revient a 
nier la notion m@me de terra nullius au sens d 1 une terre susceptible 

d'appropriation par quelqu'un qui n'en est pas issu. C1est la 

c ondanna ti on ...• 
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11Terra nullius" 

Mr. Bayona-Ba-?.IJeya.:r Senior President of the Supreme Court of 

Zuire, and Mr. Mohammed Bedjaoui, Algerian Ambassador in Paris, 

representatives respectively of the Republic of Zaire and the 

Democratic and Popular Rep.Iblic of Algeria, both expressed penetrating 

views which compel our attention with regard to the concept of ~ 

nullius. 

• 

• • 
Anyone familiar with the philosophy of Zeno of Sidon or Citium 

and his Stoic school cannot but be struck by the similarity between 

the ideas of that philosopher and the views of Mr. Bayona-Ba-Meya as 

to the links· between human beings and nature, between man and 

the cosmos. ?u;oth.E.:-r, the spirl tuo.lJ ty of the thi.nk1..nc; of the 

representative of Zaire echoes the spirituality of the Afric~~ Bantu 

revealed to us by Father Placide Tempels, a Belgian Franciscan, in 

his work Philosophie bantoue~ The author seos therein P. 11 stzn....ki.+lg 

analogy11 with 11 that intense spiritual doctrine which quickens and 

nourishes souls within the Catholic Church11
• 

Mr. Bayona-Ba-Meya goes on to dismiss the materialistic concept 

of terra nullius, which led to the dismemberment of ,;rrica following 

the Berl~n conference of 1885. Mr. Bayona-Ba-Meya substitutes for 

this a spiritual notion· the ancestral tie between the land, or 

"mother nature 11
, and the man who was born therefrom, remains 

attached thereto, and must one day return thither to be united with 

his ancestors. This link is the basis of' the ownership of the soil, 

or better, or sovereignty. This amounts to a denial of the very 

concept of terra nullius in the sense of a land which is capable of 

being appropriated by someone who is not born therefrom. It is a 

condemnation •••• 
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condamnatian de la notion rnoderne, d€finie par Pasquale Fiore, 

consid€rant terrae nullius les territoires habit€s par des populations 

dent la civilisation, au sens du droit public de 1 1Europe, e~peu 

avancee et dant l'organisation pblitique n'est pas congue selon les 

normes occidentales, 

On peut aller encore plus loin dans l'analyse de l'expos€ du 

representant za!rois pour dire que celui-ci exclut de la notion de 

terra nUllius tout territoire habite, Il rejoint ainsi Vattel, qui a 

d€fini la terra nullius une terre vide d 1habitants. 

C'est la reponse qu'an peut faire aux congressistes de Berlin 

en 1885 qui ant consid€r€, au cours de la flamb€e colonialiste 

du XIX6 siecle et pour en assurer le succes en eliminant les 

comp€titions, que l 1Afrique sub-saharienne est une immense terra nullius 

qui revient au premier occupant, alors que ce continent est habit6 

depuis les temps pr6historiques, que des royaumes florissants y ant 

€t€ constitu€s - le Ghana, le Mali, le Bournou - dant la civilisation 

a surv€cu jusqu'a l 1 epoque coloniale et n'a succomb4 que sous les 

coups de la colonisation et de la traite (C.I.J. Recueil 1971, p. 86, 

Opinion individuelle). Et c 1est dans la partie meridionale de ce 

continent et au Kenya que les ethnologues ant decouvert les restes 

des premiers hominiens. 

Quant a M. Mohammed Eedjaoui, il distingue, avec une science 

consommee, dans un hardi survol de 1 1 histoire, depuis 1 1Antiquit€ 

jusqu'aux ~ernps modernes, trois grandes Spoques : 

1) L'Antiquite romaine, au est nullius tout territoire qui n'est pas 

remain. 

2) L'epoque •.•• 
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coridemnation of the modern concept~ as defined by Pasquale Fiore, which 

regards as terrae nullius territories inhabited by populations whose 

civilization, in the sense of the public law of Europe, is backward, 

and whose political organization is not conceived according to Western 

norms. 

One might go still fUrther in analysing the statement of the 

representative of Zaire so as to say that he would exclude from the 

concept of terra nullius any inhabited territory. His view thus agrees 

with that of Vattel, who defined terra nullius as a land empty of 

inhabitants. 

This is the reply which may be given to the participants in the 

Berlin Conference of 1885, who, during the fierce blaze of nineteenth

century colonialism, the success of which they sought to ensure by 

eliminating competition, regarded sub-saharan Africa as an immense 

terra nullius available for the first occupier, whereas that continent 

had been inhabited since prehistoric times, and flourishing kingdoms 

had there been established - Ghana, Mali, Bornu - whose civilization 

survived until the colonial period, and only succumbed to the wounds 

inflicted by colonization and the slave trade (I.C.J. Reports 1971, 

p, 86, separate opinion)~ It was in the southern part of this 

continent and in Kenya that the ethnologists discovered the remains 

of the first horninoids. 

•· 

* * 
As for Mr. Mohammed Bedjaoui, in a bold survey of history from 

antiquity up to modern times, he distinguishes, with consummate skill, 

three major epochs: 

( 1) Roman antiquity, when any teM"i tory which was not Roman was nullius. 

(2) The •• •• 
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2) L'9poqu€ des grandes d9couvertes des XVIe et XVIIe siecles, durant 

laquelle est nullius tout territoire qui n'appartient pas a un souverain 

chr€tien. 

3) Le XIXe siEocle, au cours duquel est nulliu~ tout terri toire qui 

n'appartient pas a un Etat dit civilis€. 

On sait qu'au XVIe siecie Frangois de Vittoria s'€tait €leve contre la 

notion de res nullius appliquee aux Indiens de l'Arn€rique pour les 

d€posseder de leurs terres. C'est, en somme, la condamnation de la notion 

de terra nullius dans tousles temps, jusqu'a l 1 oree du xxe siecle, pour 

justifier la conqu@te et la colonisation. 

Cette conception de l 1 4minent juriste et canoniste espagnol, reprise 

par Vat tel au xrxe siecle, n' eut gt.:.ere d' €cho au congrE.>s de Be;rlin en 1885. 

C 'est pourtant celle qui m8ri te ci 1 ~trE~ actuellement retenue. L 1 avis, apr€s 

avoir mentionne la grande diversit€ des opinions des juristes moderncs, 

fait, au paragraphe 80, un grand pas dans la voie trac€e par Vittoria, 

Vattel et MM. Bedjaoui ct Bayona-~-Meya. 

La reconnaissance par la cQmnunaute internationale des liens 
juridiques du Maroc avec le Sahara occidental 

Les trait€s 

Il faut signaler d 1 abord que l'avis n'a pas fait €tat d8 certains 

trait€s pertinents, ou les a interpretes diff€remment de leur sens r€el. 

L'analyse de ces actes denote l'existence d'une autorit€ marocaine 

€tatique ou politique s'€tendant jusqu'au cap Bojador, englobant 

Sakiet El Hamra. 

* * 
1. Il y a d'abord deux trait8s du xvre si€cle, cit€s par 1 1historien 

Romeu (tome I). Ce sont les trait€s d 1Alcagores et de Cintra entre 

1 1 Espagne et le Port'J.gal . 

Le trait€ d'Alcagores fixe~ du cammun accord des deux Puissances, la 

limite du Royaume de Marrakech au sud du cap Bojador. 

Le •••• 
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(2) The epoch of the great discoveries of the sixteenth and 

seventeenth centuries, during which any territory not 

belonging to a Christian sovereign was nullius. 

(3) The rineteenth century, during which any terri tory which did 

not belong to a so-called civilized State was nullius. 

It is well known that in the sixteenth century Francisco de Vittoria 

protested against the application to the American Indians, in order to 

deprive them of their lands, of the concept of res nullius. In short, 

the concept of terra nullius, employed at all periods, to the brink of 

the twentieth century, to justify conquest and colonization, stands 

c onderr.ned. 

This approach by the eminent Spanish jurist and canonist, which 

was adopted by Vattel in the nineteenth century~ was hardly echoed at 

all at the Berlin Conference of 1885. It is however the concept which 

should be adopted today. The Advisory Opinion, aftif.r mentioning the 

great d.iversity of views among modern jurists, t::~kes, in paragraph fO, 

a considerable step along the path marked out by Vittoria, Vattel~ 

Mr. Bedjaoui and Mr. Bayona-ba-Meya. 

Recognition by The International Community of the 
Legal Ties between Morocco and Western Sahara 

The Treaties 

It must first be pointed out that the Advisory Opinion has left 

out of account, or has misinterpreted, certain relevant treaties. 

An analysis of these instruments points to the existence of a 

Moroccan political or State authority extending as far as Cabo Bojador 

and embracing the Sakiet El Hamra. 

* 

* * 
1. To begin with, there are two sixteenth-century treaties, 

quoted by the historian Romeu (Vol. I): the Treaty of Alcaqovas and 

the Treaty of Cintra, between Spain and Portugal. 

The Treaty of hlcagovas fixed, by agreement between the two Powers, 

the limits of the Kingdom of Marrakesh to the south of Cabo Bojador, 

The .... 
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Le trait€ de Cintra en fait de m~e de ce qu'il appelle le 

Royaume de F8s. 

Les deux trait6s, dont la pertinence paratt manifeste, n 1 ont m@me 

pas ete mentionn€s par l'avis. 

Ils ne se bement pas 3 faire €tat d'une all€geance au Sultan, 

mais reconnaissent que 1 1autorit€ du Maroc s'€tendait au-del~ du cap 

Bojador. 

2. Le traite entre le Maroc et l'Espagne du ler mars 1767. 

Ce trait€, qui dispose dans l'article 18 que la souverainet€ 

ch€rifienne s'€tendait au-dela de Wady Noun, c'est-a-dire plus au sud 

dans la r€gion limitrophe de Sakiet El Hamra, a soulev€ une controverse 

entre le Maroc et l'Espagne; il a €t€ rejet€ par l'avis, la Cour 

n'ayant pas cru n€cessaire de trancher cette controverse sous pr€texte 

que l'article 18 aurait ete remplac€ par l'article 38 du trait€ 

hispano-marocain du 20 novembre 1861. C'€tait dire que 1 1 article 18 a 

€t€ abroge. Il ne l 1a pas €t€ c~pendant de fa~on expresse par une 

disposition quelconque du trait€ de 1861. Il ne paratt pas non plus 

avoir €t€ abrog€ tacitement par l'article 38. Cet article est venu 

plut8t le compl€ter et le renforcer. Je reviendrai plus loin sur 

l'analyse de l'article 38. Eh outre, la reconnaissance de !'extension 

du territoire marocain par l 1article 18 €tait acquise et ne saurait 

~tre d€ni€e par la suite. 

Il faut done s'en tenir a l'article 18 du traite de 1767, que 

l'Espagne interprete de fa9on erron€e en opposant le texte espagnol du 

trait e. 

Le Maroc a soutenu, conformement h une jurisprudence constante, 

que, lorsque deux textes d'un m~e trait€ ne concordent pas, c'est le 

texte le plus restrictif qui doit l'emporter, en !'occurrence le texte 

arabe. 
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The Treaty of Cintra does the same thing for what it calls the 

Kingdom of Fez. 

These two treaties, whose relevance appears manifest, are not 

even mentioned in the Advisory Opinion. 

They do not simply record an allegiance to the Sultan, but 

recognize that the authority of Mor0cco extended beyon~ Cabo Bojador. 

2. The treaty between Morocco and Spain of 1 March 1767. 

This treaty, according to Article 18 of which Sherifian sovereignty 

extended beyond the Wad Noun, i.e. further south into the neighbouring 

region of Sakiet El-Hamra, gave rise to a controversy between Morocco 

and Spain; it is rejected by the Advisory Opinion, the Court not 

having found it necessary to resolve the controversy on the ground 

that Article 18 had been superseded by Article 38 of the Hispano

Moroccan Treaty of 20 November 1861: in other words, that it had been 

abrogated. It was not, however, expressly abrogated by any provision 

of the Treaty of 1861, nor does it appear to have been tacitly abrogated 

by Artlcle 38 of that Treaty, the function of which was rather to 

supplement and reinforce it. I shall have more to say about Article 38 

later on. Furthermore~ the recognition of the eXtent of 

Moroccan terri tory in Article 18 was established, and could not 

subsequently be denied. 

Vle must therefore abide by Article :8 of the Treaty of 1767, which 

Spain misinterprets on the basis of the Spanish text of the Treaty. 

Morocco contended, in conformity with settled case-law, that, 

where two texts of a treaty do not agr~e .. it is the more limited text 

that should prevail in the present case, the Arabic text. 

The •••. 
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L'avis a mentionn€ cette affirmation du Maroc mais n'y a pas 

repondu. Il ne pouvait pas la rejeter parce que, comme il a €t€ 

rappele, elle a pour fondcment une jurisprudence constante. Or voioi 

ce que dit le t(;:xte: arabe : 

11 3a Majeste imp€riale met en garde les :b.abitants des Canaries 
contre toute initiative d 1aller pgcher sur les cOtes d 10ued Noun 
et au-delC. Il d€gage toute responsabilit6 de ce qui leur 
arrivera de la part des Arabes du pays au..xquels il. est difficile 
d 1appliquer les decisions, eux qui n 1 ont pas de residence fixe, 
qui se d€placent camme ils veulent et plantent leurs tentes oU 
ils 1 1 entendent ... 11 

L'Espagne conteste le sens de ce texte, pro;hend.ant qu 1 il signifie 

que les ncmades €chappent b. la ,juridiction du Sultan, et non aux 

decisions qui seraient prises a leur encontre par le Sultan. 

La controverse tourne auteur du terme &~kam, traduit par 

d8cisions. 

Un argument p€remptoire en f~veur de la these marocaine est que 

le sens que l'Espagne veut attribuer au mot ru1kam, c'est-a-dire le 

sens de juridiction, est toujours au singulier ~ hokm. Alors qu'il 

est au pluriel :~dans le texte de l'article 18. En frangais an 

dit bien 1a juridiction du Sultan ou de 1'Etat, et non pas les 

juridictions. En arabe, de m"€me, on dit hokm el Sultan ou hokm 

eddaoulo au singulier, et non pas ahkam au pluriel. Ce qui veut bien 

dire que~ dans l'article 18 ne peut avoir que le sens de 

d8cisions au pluriel. 

Un second argument 

On aurait pu h8sit~r sur 18 sens que l 1Espagne et le Maroc 

donnent au terme ~ ind€pendamment de l'argument pr8c8dent, mais 

l 1h8sitation n'aurait ete permise que si l 1 on prcnait le terme en 

dehors de son contexte. 

En effet, dans 1'6nonce de l'article 18, un~ explication est 

donnBe : c'est le namadisme des populations de Wady Noun et au-dela. 

Or .... 
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The Advisory Op.inion rBentions this contention by Morocco but 

does not answer it. It could not reject it becausej as ! have said~ 

it is based on settled case-law. This is what the Arabic text says: 

"His Imperial Majesty warns the inhabitants of the Canaries 
against any fishing expedition to the coasts of Wad Noun and beyond. 
He disclaims any responsibility for the, way they may be treated by 
the Arabs of the country, to whom it is difficult to apply decisions, 
since they have no fixed residence, travel as they wish and pitch 
their tents where they choose •.. " 

Spain disputes the sense of this text, alleging it to mean, not 

that the nomads were beyond the Sultan's power to enforce decisions 

with respect to them, but that they were beyond his jurisdiction. 

The controversy turns on the word ahkam tTo.nslated 

by the word 11 decisions 11
• 

A decisive argument in support of the Moroccan contention is that 

the sense which Spain wishes to give to the plural .e.hkam, that of 

jurisdiction, is one which it can bear only in the singular hukrnJ whereas 

it is in the plural in the text of Article 18. In French one speaks 

of the juridiction of the Sultan or of the State, and not of the 

juridictions. In Arabic, similarly one says hukm as-sultan or 

hukm ad-dawla in the singular, and not ahkam in the plural. This 

signifies that ahkam in the text has the meaning of decis:i.ons in the plural. 

A second argument: 

One might have hesitated about the meaning given by Spain and 

Morocco to the term ahkam independently of the above argument, but such 

hesitation would only have been permissible if the term were taken out of 

its context. 

For Article 18 includes in its terms an explanation: it is the 

nomadic character of the populations of the Wad Noun and the regions beyond. 

Now .... 
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Or,. le noma.disme qui rend ces populations souvent 1nsaisissables -apres 

le fait illicite qui leur est impute, n'exclut pas l'autorite existante 

sur le terri toii:•e qu' elles traversent. Le nomadisme ne peut que rendre 

d1fficiles l'applicatian et l'executi~o des decisions de l'autorite 

gouvemante qui les prononce. 

Le Maroc en d€duit a bon droit !'existence de l'autorit€ 

cherifienne sur Wady Noun et au-del11 dans le Sahara occidental, outre 

1 1all€geance au Sultan. 

3. Au surplus, le trai te du 20 novernbre 1861, bien loin d' affaiblir 

le raisannement du Maroc, est, comme il a ete dit,. de nature a le 

renforcer. Il dispose en effet : 

"Si un navire espagnol naufrageait a l 1 0ued Noun ou en tout 
autre point de cette c8te,. le roi du Maroc emploiera tout san 
pouvoir pour sauver le capitaine et !'equipage jusqu'a ce qu'ils 
retournent dans leur pays, et 11 sera permis au consul general 
d'Espagne.t au consul,. vice-consul,. agent consulaire ou leur 
d€16gue de prendre toutes les informations ou renseignements 
qu'ils voudront ••• 11 

En premier lieu, si le Roi du Maroc est appele a employer son 

pouvoir pour sauver 1 1eqUipage du bateau naufrage, c 1est qu1il dispose 

d'une autorit6 sur les lieux. du naufrage. En outre, si une autorisation 

ou un permis est sollici te pour que le consul, etc., puissent 

recueillir des renseignements, c'est bien parce que le Sultan poss€de 

une autorite avec laquelle les Espagnols doivent traiter. 

4, Plusieurs traites internationaux appuient le traite du 

ler mars 1767, mais ne nous donnent pas plus d 1 informations au sujet 

de la limite a laquelle s'etend l'autorite marocaine au-dela de 

Wady No"tn. Ce sent notarmnent les trai tes entre le Maroc et l'Espagne 

du •... 
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Now the nomadic character of those populations, which often makes 

it impossible to catch them after the illegal act imputed to them, 

does not do away with the authority Nhich exists over the territory 

through which they pass. Their nomadic existence can only render 

difficult the appl:].ca-tion and implementation of the decisions of 

the governing authority that pronounces them. 

Morocco rightly deduces from that the existence, in addition to 

allegiance to the Sultan~ of Sherif ian authority over the Wad Noun 

and the regions beyond in Western Sahara. 

3. Furthermore, the Treaty of 20 November 1861, far from weakening 

the Moroccan argument, is, as has been said, calculated to strengthen it. 

It contains the following provision: 

"If a Spanish vessel be wrecked at Wad Noun or on any other 
part of its coast, the Sultan of Morocco shall make use of his 
authority to save and protect the master and crew until they 
return to their country~ and the Spanish Consul-General, Consul, 
Vice-Consul 1 Consular 1\gent 1 or person appointed by them shall 
be allowed to collect every information they may require 11 

To begin with, if the Sultan of Morocco is called upon to use 

his authority to save the crew of the wrecked vessel, it must mean 

.that he has authority ir. the place where the shipwreck occurred. 

Moreover, if authorization or permission is sought to enable the 

consul, etc,, to collect information, it is clearly because the 

Sultan possesses an authority with which the Spaniards must treat. 

* 

* * 
4. The Treaty of 1 March 1767 is supported by several international 

treaties 1 but-they do not give us any more information about the limit 

to which Moroccan sovereignty extends beyond the Wad Noun. They 

include that between Morocco and Spain of 1 March 1799, Article 22; 

that .... 
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du 1er mars 1799, article 22; entre le Maroc et les Etats-Unis du 

16 septembre 1836, article 10; enfin les deux traitJs.entre le Maroc 

et la Grande-Bretagne, tous deux du 9 decembre 1856, en !'article 33 

du premier et en l'article 12 du second. 

5. Les trait6s susceptibles de nous eclairer sur les limites des 

canfins du Maroc et, partant, de nous perrnettre d'apprecier les liens 

qui ant existe entre ce pays et le Sahara occidental, ne manquent 

cependant pas. 

Tel, pour commencer, !'accord anglo-marocain du 13 mars 1895. 

La clause I de cet accord se lit : 

''Si le gouvernement achete a la compagnie susnornrnee les 
i~neubles, etc., sis au lieu indique, nul ne pourra 6mettre 
de pretention sur les terres comprises entre l 1 oued Draa et 
le cap Bojador, appel8es Tarfaya, comme il est dit plus haut, 
ainsi que celles constituant leur arri8re-pays, car elles 
font toutes parties du terri toire du fo.'Iaroc. 11 

La Grande-Bretagne reconna:Lt ains:t que le terri toire marocain 

s 1 Eitend au cap Bojador, englobant Sa!~iet El Hamra. 

Les representants de 1 1Espagne ant mis en question le sens de ce 

texte. Et la Cour a dit qu 1 il lui semble que, en vertu des dispositions 

de ce trait€, la Grande-Bretagne s'engageait a ne plus s'opposer, a 

l'aven~r, aux pretentions du Sultan sur les terres comprises entre 

le Draa et le cap Bojador, mais sans pour autant recannaitre la 

souverainete marocaine preexistante sur ces terres, 

La Cour n 1affirme pas. Elle dit que cela 11 lui semble" $tre 

ainsiJ pour en arriver a ecarter le traite sur le texte clair duquel 

le Maroc s'appuie. Comment cela lui a-t-11 semble ainsi a cteraut d'une 

premisse qu.elconque ? 

Au •••• 
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that between Morocco and the United States of 16 September 1836, 

Article lOi and, finally, the two treaties between Morocco and 

Great Britain., both of 9 December 1856, Articles 33 and 12 respectively. 

* 

5. Treaties likely to throw light on the limits of the confines 

of Morocco and thereby to enable us to assess the ties that existed 

between that country and Western Sahara are, however, not lacking. 

To begin with, there is the Anglo-Moroccan Agreement of 13 March 1895. 

Clause I of that agreement reads as follows: 

"If this Government buy the building, etc., in the place 
above-named from the above-named r,ompany, no one will have any 
claim to the l3Jlds that are between Wad Dro.n and Cape Bojador, 
and which are called Terfaya above-named, and all the lands behind 
it, because all tb.is belo110s to the territt:"r!"Y of Morocco. 11 

Great Britain thus recognizes that Moroccan territory extends to 

Gabo Bojador~ including Sakiet El-Hamra. 

The representatives of Spain have questioned the meaning of this 

text. The Court has said that the provisions of the treaty appear to 

it to represent an agreement by Great Britain not to question in future 

any pretension of the Sultan to the lands between the Dra'a and 

Cape Bojador, and not a recognition by Great Britain of previously 

existing Moroccan sovereignty over those lands. 

The Court does not say "represent 11 but "appear to represent tt and 

on the ground of this "appearance" which is not asserted as a fact 

proceeds to set aside the treaty on the clear text of wh!ch Morocco relies. 

How~ in the absence of any premise whatever~ was the court able to decide 

what the provisions of the treaty "appeared" to represent? 

Moreover, •••• 
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Au surplus, aux termes d 1une jurisprudence constante, un texte 

clair n 1est pas a interpreter. 

Et 1a oU paratt le cteraut de l'armure, c'est lorsque l'Espagne 

soutient que l'accord ne peut lui ~tre oppose, res inter alios acta; 

comme s'il s 1agissait d 1un simple accor-d bilateral et non d'un des 

e1entents de la reconnaissance par la ccmmunaute internationale des 

frontieres d'un pays. 

Que 1 1 on n'ait pas, d 1 autre part, reconnu dans le texte de 

l'accord le pur style anglais signifiait-11 que dans un accord 

bilateral la collaboration des deux parties 3. la redaction de l'accord 

n'est pas a considerer? 

On voit combien sont inconsistants les arguments auxquels 

l'Espagne a eu recours pour rejeter le texte clair du traite de 1895. 

On est en droit de se demander, en revanche 1 comment un 

gouvernement~ apr€s avoir solennellement reconnu un fait dans un acte 

authentique~ le nie par la voix de ses repr€sentants. Il faut 

rechercher les mobiles dG ce revirement. 

On le trouve daP-s les preoccupations des Puissances au plus fort 

de l'expansion colonialiste. 

Aux termes du trait8 du 8 avril 1904~ la France s 1 engage Q ne pas 

entraver l 1 action de l 1Angleterre en Egypte 1 moyennant quoi l'Angleterre 

s'engagea a ne pas entraver 1 1action de la France au Maroc. Un pacte 

pareil eut lieu entre l'Allemagne et la France 1 qui abandonna le Gabon 

a l'Allemagne pour avoir les mains libres au Maroc. 

Le Maroc s'est 8leve \ juste titre contre le traite 

anglo-frangais du 8 avril 1904 qui avait ete tenu secret. 

Il .... 
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Moreover, according to settled case-law, a clear text is not 

to be interpreted. 

Where the chink in the armour appears is where Spain coutends 

that the agreement cannot be invoked against it, being res inter alios acta 

- as if what was in question was a mere bilateral agreement and not one 

of the elements in the international cammunity 1 s recognition of the 

frontiers of a country. 

Furthermore, did the statement that the text of the agreement did 

not appear to be in a pure English style imply that in a bilateral agreement 

the collaboration of the two parties in its drafting is not to be considered? 

We thus see how inconsistent are the arguments to which Spain has 

resorted in order to reject the clear text of the 1895 Treaty. 

One is entitled to riposte by asking how a Goverrunent, after solemnly 

recognizing a fact in an authentic instrument~ can deny it through the voice 

of its representatives. 

volte-face. 

It is necessary to seek the motives for this 

They are to ~e found in the concerns of the Powers at the time when 

colonialist expansion was at its height. 

Under the Treaty of 8 April 1904~ France undertook not to interfere 

with the action of England in Egypt, in return for which England undertook 

not to interfere with the action of France in Morocco. A similar agreement 

was concluded between Germany and France, which abandoned Gabon to Germany 

in return for freedom of action in Morocco. 

Morocco rightly protcskd <~gd.nst the Anglo-Fronch Tr&.o.ty 

of 8 April 1904, which had been kept secret. 

It .... 
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Il est vrai que le droit colonialiste de !'Europe a cette epoque 

n'interdisait pas les traites sect·etsa Msis la morale internationale 

les a toujours condamnes; et ce sont les prS.ceptes meraux qui ant 

justement regula consecration du droit positif dans ce cas conroe dans 

tant d'autres. 

Le trait€ du 8 avril 1904 etait aussi moralement ccndamnable 

parce qu'il habilitait des Etats tiers 8 disposer, a l 1 insu du Maroc, 

dans le secret des chancelleries~ de .la souverainete marocaine. 

Ce trai te explique le cbangement d 'attitude de 1 'Angle terre 

vis-a-vis du Maroc dont elle se dCsinteresse politiquernent, reserve 

faite de Tanger. Car elle se devait, selon les stipulations du 

troisi8me des articles secrets du traite franco-anglais du 

8 avril 1904, de faciliter l'entente que la France envisageait avec 

l'Espagne pour l'etablissement de zones dtinfluence au Maroc en 

pr€vision de son partC~.ge. La Grande-Bretagne devait lever tout 

obstacle ala conclusion de Ct ·,te entente. Aussi roenon9a-t-elle a 

se prrfvaloir des disposi t1.ons du tr.aite anglo-marocain de 1895. Et 

l'on entendit des respo~sablos britanniques nier la reconnaissance 

off'icielle de la limite du Maroc au cap BoJs.dor. 

L 1avis a ainsi fait etat des d€cJ.dratior.s d'une partie au traite 

pour lUi attribuer une signification a laquelle le texte ne se pr@te 

nullement, faute d'une base intrinsBque d6dUite des termes de la 

convention~ signification qUi semble avoir surgi du n€ant et, pour 

le moins, d'une pure vision de 1 1esprit. Et~ ce qui est plus grave, 

l 1 interpr8tation a ete faite contra legem. Interpretation qui est de 

nature a saper l'assise fondamentale des relations entre Etats, a 

savoir la foi due aux trait8s. 

~;-

L 1Espagne •• ~. 
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It is true that European colonialist law at that time did not 

forbid secret treaties; but international morality has always 

condemned them: and it is the precepts of morality that have justly 

received the consecration of positive law in this case as in su many 

others. 

The Treaty of 8 April 1904 was also morally wrong because it 

empowered third parties to dispose of Moroccan sovereignty by secret 

negotiations, unknown to Morocco. 

This treaty explains the change in the attitude of England to 

Morocco, in which, with the exception of Tangier, it ceased to take 

any political interest. For England was obliged, under the provisions 

of the third of the secret articles of the ,'\P.glo-French Treaty of 

8 April 1904, to facilitate the understanding which France was proposing 

to enter into with Spain for the establishment of spheres of influence 

in Morocco with a view to its partition. Great Britain was obliged to 

remove any obstacle to the cor_:3luslon of that unierstanding. It therefore 

waived its rights under the Ar~~o-Moroccan Treaty of 1895:. and British 

officials were to be heard denying the official recognition of the 

Moroccan boundary at Cape Bojador. 

The Advisor-y Opinion has thus taken account of the statements of 

one party to the treaty in order to attribute to it a meaning to which 

the text in no way lends itse.lf in the absence of any intrinsic basis 

deduced from the terms of the Convention: a meaning which appears to 

have sprung from nowhere and to be 1 to say the least 1 a pure figment of 

the imagination. What is worse, the interpretation has been made 

contra legem. Such an interpretation is calculated to undermine the 

very foundation of relations between States, namely the respect due to 

treaties, 

* 

* * 

Moreover •••• 
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L1Espagne avait d 1ailleurs reconnu elle-m@me cette extension au 

cap Bojador de l'autorite cherifienne dans les deux traites deja 

mentiannes d 1Alca9ores et de Cintra. N9anmoins, dans le trait€ 

franco-espagnol du 3 octobre 1904, egalement secret, les deux 

contractants se concedent mutuellement des zones d'influence au Maroc. 

Ils devaient en garder le secret car, le jour m@me de sa signature, 

ils publiaient une d4claratian dont la teneur, cantraire aux 

dispositions du traite, etait destinee a dissiper les apprehensions 

des Marocains et qui affirmait la d€terminatian, contraire a leurs 

intentions reelles, a garantir 1 1 1nt9grit€ du territoire marocain. 

Ce traite du 3 octobre 1904 encourait, en plus des reproches reiteres 

contre le traite du 8 avril 1904, celui qu'entratne la contrariete, 

cach€e au Maroc, entre le trait€ du 3 octobre et la d9claration du 

mllme jour. 

L'avis a encore ecarte sans justification suffisante un texte 

dans lequel 11 est reconnu que le territoire du Maroc englobait 

Sakiet El ~amra. Il stagit des lettres annexees au traite du 

4 novembre 1911 entre la France et l 'Allemagne. Dans ces lettres il 

est dit ' 

11 L 1 Allemag,ne restera etrangere aux. accords particuliers 
que la France et 1 1Espagne croirant devoir faire entre elles 
au sujet· du Maroc, etant convenu que le Maroc comprend toute 
la partie de l'Afrique duNord s'etendant entre l'Algerie, 
l 1Afrique occidentale frangaise et la colonie espagnole du 
Rio de 0ro .. 11 

C1est en vain que l'Espagne a essaye de pr@ter a 1 1expression 

t
1Rio de Oro" le sens de Sahara occidental. I.e Rio de Oro s 1 arr@te au 

sud de Sakiet El Hamra, qUi est reconnu par les lettres echangees 

fail~ partie du territoire du Maroc. 

Ainsi .... 

• 
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Moreover, Spain itself had recognized that extension of Sherifian 

authori~y to Cape Bojador, in the two treaties of Alca~vas and Cintra 

already mentioned.. Nevertheless, in tbe Franco-Spanish Treaty (also secret) 

of 3 October 1904, the two contracting parties conceded to one another 

spheres of influence in Morocco. They were obliged to keep this 

arrangement secret for, on the very day of its signature, they published 

a declaration whose tenor, contrary to the provisions of the treaty, was 

intended to allay the apprehensions of the Moroccans, and which affirmed 

the determination, contrary to the real intentions, of France and Spain, 

to guarantee the integrity of Moroccan territory. This Treaty of 

3 October 1904 incurred, in addition to a reiteration of the criticisms 

of the Treaty of 8 April 1904, that of duplicity because of tl'le conflict 

hidden from Morocco - between the Treaty of 3 October and the declaration 

issued that same day. 

* 

* * 
The Advisory Opinion also brushes aside withou~ adequate justification 

a text in which it is recognized that the territory of Morocc·o included the 

Sakiet El Hamra. I have in mind the letters annexed to the Treaty of 

4 November 1911 between France and Germany. These letters state: 

11Germany will not intervene in any special agreements which 
France and Spain may think fit to conclude with each other on 
the subject of Morocco, it being understood that Morocco comprises 
all that part of northern Africa which is situated between Algeria, 
French West Africa and the Spanish colony of R:!o de Oro." 

It is in vain that Spain has attempted t·o give to the expression 

"R!o de Oro" the meaning of Western Sahara. The R!o de Oro stops at 

the southern boundary of Sakiet El Hamra 1 which is recognized in the 

exchange of letters as forming part of the territory of Morocco. 

As .... 
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Ainsi qu'h propos du trait€ anglo-marocain de 1895, l'avis fait 

dire, aux lettres franco-allemandr2s, autre chose: que ce qu 1elles 

enoncent clairement. Il leur attribue, par une pure vision de 

l'esprit, le but de reconnaitre simplement des zones d 1 influence sur 

le territoire marocain, alors que ces lettres ne font pas la moindre 

allusion~ cette pratique mort-n€e d 1un colonialisme expirant. 

* 

* * 
Aux trait€~ s'ajoutent des actes internationaux non mains 

probants, Ce sont deux declarations de port€e internationale €manant 

l'une de l'Espagne, l'autre de la France, qui reconnaissent toutes 

deux l'appartenance de Sakiet El Hamra au Maroc. 

Des 1454, en effet, au temps oU le Portugal €tait en comp€tition 

avec l'Espagne, celle-ci affirma que la limite du Royaume du Maroc 

€tait situ€e au cap Blanc, englobant en consequence Sakiet El Hamra. 

L'avis n'a pas 4voqu€ cet~e d€claration. L 1efit-il 6nonc6e, qu'il 

l'aurait probablement attribu6c au d€sir de l 1Espagne de d6tourner les 

vues du Portugal de ce territoire. Elle n'en est pas moins 

d€tenninante. 

Ce point de v~e €tait partage par le Gouvernement frangais : &a 

cffct, d~ lcs Instructions nautigues pub1i€cs en 1849, co dernier 

.intituloit un pora1~aphe ail'l$1 : nsur lcs eStes occidenta.l.es. 

d'Afrique, depuis le cap Spartel jusqu'au cap Bojador (c8tes du Maroc).'' 

La r€f€rence aux cates du Maroc est significative. 

* • 

Les .... 
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As with the Anglo-Moroccan Treaty of 1895, the Advisory Opinion 

makes the Franco-German letters say son~~thing other than what they 

clearly state. It attributes to them, by a pure figment of the 

imagination, the purpose of simply recognizing spheres of influence 

over Moroccan territory, whereas the letters make no allusion whatever 

to this stillborn practice of an expiring colonialism. 

* 

* 
Besides the treattes, there are other international instruments 

that are no less conclusive, T·1.ey consist of two declarations of 

international scope emanating respectively from Spain and from France, 

both of which recognize the Sakiet El Hamra as belonging to Morocco. 

As early as 1454: at the time when Portugal ~as in competition with 

Spain, the latter assey~ed that the limit of the Kingdom of Morocco was 

situated at Cabo Blanco, and therefore included Sakiet El Hamra. 

The Advisory Opinion makes no reference to t'1is declaration. 

Had it done 6'.J" J.t \o.uuld nr:: ctoubt have r_.t t.ributcd 

the declaration to Spain 1 s wish to discourage any Portugese ambitions with 

regard to the terri tory in c:•uestion. 

declaration any less conclusive. 

This does not 1 however, make the 

This point of view was shared by the French Government~ in the 

Instructions nautiq"ues published by that Government in ltl49 there is a 

paragraph headed: "On the west coast of Africa, from Cape Spartel to 

Cape Bojador (coast of Morocco )11
• The reference to t,he coast of Morocco 

is significant. 

* 

* 

Internal •••. 
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Les manifestations de 1 1autorite ma~ocaine, sur le plan interne, avec 
le Sahara occidental 

Apr8s avo:i_r trai te de 1' activi t€ diplomatique appuyant 1' existence 

de liens juridiques entre le Maroc et le Sahara occidental (Sakiet El Hamra), 

je passe h l 1 €tude des manifestations de ces liens par l'exercice des 

pouvoirs l€gislatif, ex€Dutif et spirituel. 

Activit4 l€sislative 

Les Sultans l€gif€raient pour Saldet El Hamra comme pour le territoirc 

national au nord du Draa. Cette l€gislation se manifestait par des 

dahirs sultaniens. 

Elle s'€tendait a l 1activit€ €conornique par le contr8le du commerce 

et de la production et, en particulier,relativement a la p@che, dont 

le monopole etait g€neralement reserve aux nationaux, sauf concession 

speciale a des etrangers; elle s'etendait aussi ~ l'administration 

des ports, pour les ouvrir ou les fermer aux trafiquants etrangers, 

selon les imperatifs de la politique nationale. 

Le pouvoir legislatif du Sultan portait aussi sur les matieres 

premieres et fiscales par la d8termination, l 1 imposition et la perception 

des taxes et revenus. 

Ainsi l'historien espagnol Huici rapportc dans son Histoire politigue 

de l'Empire almohade, (p. 193), que le sultan Abdelmoumen soumit a 

l'impet le Sous el Aksa, ou extr~e Sous, qui chevauche sur la vallee 

Sakiet El Hamra. 

Le .... 
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Internal Manifestations of Moroccan Authority over 
Western Sahara 

Having dealt with the diplomatic activities that support the 

existence of the legal ties between Morocco and Western Sahara 

(Sakiet El Hamra), I now turTI to an examination of the manifestations 

of that sovereignty by the exercise of legislative, executive and 

spiritual authority. 

Legislative Activity 

The Sultans legislated for the Sakiet El Hamra as they did for 

the national territory north of the Dra'a. That legislation took the 

form of dahirs of the Sultan. 

It extended to economic activity through the control of trade and 

production,. in particular as regards fishing, the monopoly of which was 

generally reserved to the Sultan 1 s subjects, except in the case of 

special concessions to foreigners; it also extended to the administration 

of the portS., in order to open and close them to foreign trade, according 

to the requirements of national policy. 

The Sultan's legislative authority also related to raw materials 

and fiscal matters through the assessment~ imposition and collection of 

taxes and dues. 

Thus the Spanish historian Huici says in his poljtical history of 

the Almohad Empire (p, 193) that the Sultan Abdulmoumey levied taxes 

in the Souss al-Aksa, or farthest Souss, which straddles the valley of 

the Sakiet El Hamra. 

The 



- 17 -

Le pouvoir cx€cutif 

Les Sultans l'exergaient, comme en matiere l€gislative, par des 

dabirs. Ils nommaient ainsi et r8vcx:ruaient les ca.t'ds a qui ils 

confiaient des responsabilit€s gouvernementales dans une r€cion, sur 

un littoral, ou sur un ~roupe de tribus. Les cards sont, selon le 

sens €tymolo~ique du terme, des commandants militaires cumulant des 

fonctions rudministratives. 

Le choix du souverain pouvait se porter sur une personnalite en 

raison de son influence locale ou de ses attaches familiales ou 

tribales. ce n'est pas a dire que le titre de ca1•ct etait plut8t 

honorifique comme il a ete pr€tendu. C 1 est une pratique constante 

dans bien des pays que de choisir, en 1 1 absence d'un pouvoir 

centralise, des Gouvernants ayant les aptitudes et les mcyens qui les 

mettent a m€me de s'irnposer et d'accooplir leur mission. 

* 

* * 
Ce sont les dahirs du xrx6 siecle qui nous interessent en premier 

lieu. 

Parmi ces dahirs presentes par le filaroc, cinq visent des r€gions 

du Sahara occidental. f::e sont les dahirs n°5 4, 5 et 8 qui nomment 

des cards ayant autorite sur les tribus des Tidrarine ou ouled Tidrarine 

du Sahara, dont les parcours de nomadisation s 1 €tendent 8. tout le Sahara 

occidental d' apr0s les cartes mauritaniennes n°8 2 et 3, et d€pru:;sent le 

cap Bojador; le dahir n° 4 pr4cit€ norrune €~alernent le cal"d ayant 

autorit€ sur les Tekna du Sahara, dont le parcours de nomadisation 

s 1 €tend a la partie nord du Sahara, ou Sakiet El Hamra, d' apr0s la 

carte l1° 3. 

Puis •••• 
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Executive Power 

The Sultans exercised executive power by means of dahirs, as in 

matters of legislation. That was how they appointed and dismissed 

the caids to whom they entrusted responsibilities of government in a 

region, on a coast, or over a group of tribes. The caids are, according 

to the etymological meaning of the term .. rnili tary commanders who also have 

administrative functions. 

The choice of the sovereign could fall on a personage because of 

his local influence or family or tribal cormections. That does not mean 

that the title of caid tended to be an honorary one.., as has been alleged. 

It is a practice current in quite a number of countries, in the absence 

of a centralized authority, to choose persons to govern who have the 

qualifications which enable them to make their authority felt and carry out 

their task. 

* 

* * 
It is the dahJrs of the nineteenth century which are primarily of 

interest to us. 

Of those dahirs submitted by Morocco, five relate to the regions 

of Western Sahara. It is the dahirs in documents 4, 5 and 8 which appoint 

caids with authority over the Sahara tribes or the Tidrareen and 

Oulad Tidrareen, whose nomadic migration routes extend to the whole of 

Western Sahara according to Mauritania 1 s maps numbers 2 and 3, and go 

beyond Cabo Bojador; the dahir in doctunent 4 also appoints the caid with 

authority over the·Saharan Tekna, whose nomadic migration route extends 

to the northern part of the Sahara, or the Sakiet El Hamra, according to 

map munber 3. 

Then •••• 
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Puis c'est une s6rie de cai"ds, a Sakiet El Hamra, qui ant 9t6 

mentionnes a l'occasion des faits qui leur sont attribu€s dans 

l'histoire du Sahara occidental, soit qu'ils aient €t€ en paste a 

Sakiet El Hamra meme, Soit quI ils 1' aient gouvernee a partir du poste 

qu'ils occupaient a 1'int€rieur. Et cela tout au long des VIIIe, xre, 

xrre et xrve steeles, tel que rapport€ par les historians vernet, 

Domenech, Huici, Seco de Lucena, dont il sera question aux pages 

suivantes. 

* 

* * 

Ies historians 

Cinq_ historians, un Franqais, Vernet et quatre Espagnols, 

Domenech Wuonto, Sooo de ll.loona, Hu1o1 &t Romeu, qui inspiront 

une grande confiance quant aux faits qu'ils rapportent a 1 1 appui de 

la cause marocaine, notannnent en raison de leur nationalit€, relatent 

des evenernents qui remontent, avec Vernet, au VIIe si~cle, concernant 

1e Sahara occidental et ses liens juri diques avec le Maroc. Certains 

d'entre eux ont d€j8. ete mis a contribution, et tous le seront selon 

les sujets tr~tes. 

Il sera egalement fait mention d'un geographe de c~;Hebrit€! 

mond.iale, El IdrissL 

* 

* * 
Vernet relate a la page 36 de son ouvrage Islamisation qu' apr8s 

la conqu€te arabe du Maroc par Okba en 681, Moussa ben Nos£11-r (un 

chef libanais converti a l'Islam et qui fut le compagnon de Tarek ben Ziad 

au passage du detroit et a la conqu&te de 1 'Espac;ne) erwoya zon fils 

Mercuane a 1 1 extr0me Sous. Et l 1 on sait que l'extr&me Sous, ou 

Sous el Ak£ .. '-, se si tue dans le p6rim~tre de Sakiet El Hamra. 

Vernet •••• 
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Then there were a whole series of caids in the Sakiet El Hamra, 

who were mentioned in connection with the deeds attributed to them in 

the history of Western Sahara, whether they held their post in the 

Sakiet El Hamra itself, or governed it from a post which they held 

in the interior. And that was the case throughout the 8th, the 

11th, 12th and 14th centuries, as recounted by the historians Vernet, 

Domenech, Huici and Seco de Ll.~cena, to whom we shall refer in the pages 

which follow. 

* 

* • 
Historians 

Five historians - a Frenchman, Vernet, and four Spaniards,~~ 

Domenech t.afuente, Seco de Luce.na,. Huici .and Romeu - who inspire 

great confiden~e with regard to the facts, supporting the Moroccan case, 

which they relate, particularly in view of their nationality, tell of 

events going back, in the case of Vernet, to the 7th century, concerning 

Western Sahara and its legal ties with Morocco. Recourse has already 

been had to some of them. and will be to all. depending on the subject. 

Mention will also be made of a geographer of worl~-wide renown, 

El Idrissi. 

* 

* * 
Vernet tells on page 36 of his work Islamisation how, after the 

Arab conquest of Morocco by Okba in 681, Moussa ben NosMir (a Lebanese 

chief converted to Islam. who was the companion of Tarek ben Ziad in 

the passage of the Straits of Gibral ta·r and in the conquest of Spain) 

sent his son Merouana to the furthest Souss. We know that the furthest 

Souss, or Sous al-Aksa, is situated \'d thin the boundary of the 

Sakiet El Hamra. Vernet also relates the following facts: in 740, 

the .... 
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vernet rapporte aussi les faits suivants : en 740, le couverneur 

{ou catd) marocain du nom d 1 Isma1•1 'ben Obeidetallah est nonun€ a 

Sakiet E1 Hamra (p. lf8). 

E~ 745, le petit neveu d 10kba arrive jusqu'a Ighli et creuse les 

premiers puits du Sahara (p. 53), marquant par 1a manifestement 

l'occupation de ce territoire. 

Du VIII6 au XIe siGcle, cette occupation a ete renforc€e par la 

construction de routes a travers le Sahara (p. 138). 

En 757, la ville de Si jilrnassa a €t€ fond€e et son r;ouverneur a 

8tendu son autorit8 sur le Sahara ~· 

En 761, le Sahara avait un gouverneur (ou cat.-d)\marocain, du nom 

de Mohamed Sonjar~ qui mena une campagne nu Soudan (p\ 55}. 
\ 

Depuis lors, poursuit Vernet, la dynastic des Idrtssides n'a pas 
\ 
\ 

cesse de couverner le Sahara jusqu'a l 1 avenement de la ~ynastie 

suivante. 

L' historien espagnol Doliie:1ech Lafuente, non wains illustre que 

Vernet, confirme dans son livre Quelgue chose sur le Rio de Oro les 

evenements rapportes par ce dernier et en continue la relation. 

Il mentionne que le sultan P.bdaJ.lah ben Yassine a adrninistre le 

sud jusqu 1 a sa mort en 1040 (p. 19). 

L1 historien espagnol Huici poursult 1 I enumeration des faits 

attestant 1' a'.;torit4 marocaine sur le Sahara occidental. 

C 1 est d' abord l' information figurant dans son Histoire poli tigue 

de l 1empire olmohade selon laquelle la capitale du Sous gouvernait 

tout le sud (p. 65); il mentionne ensuite que des soldats du d€sert 

ont r€pondu a l'appel du sultan Abdelmoumen pour assieger la ville 

d1 Ig1is (p. 68). 

Un •••• 
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the Moroccan governor (or caid) called Isma~l ben Obeidetallah was 

appointed to 8okiet E1 Hamra (p, 48). 

In 745, Okba's great-nephew went as far as 1 Ijil, and dug the 

first wells in the Sahara (p. 53), thus clearly showing occupation 

of the territory, 

From the 8th to the llth centuries, that occupation was reinforced 

by the building of roads across the Sahara (p. 138). 

In 757, the town of Sijilmassa was founded and its governor 

extended his authority over the Sahara (ibid.). 

In 761~ the Sahara had a Moroccan governor (or caid}, called 

Mohamed Sonja1, who conducted a campa~gn in the Sudan (p. 55). 

From that time on, contJnues Vernet, the dynasty of the Idrissids 

did not cease to govern the Sahara, until the aCvent of the following 

dynasty. 

The Spanish historian Domenech Lafuente, no less illustrious than 

Vernet, confirms in his book Q...::.elque chose sur 10 Rio de Oro, the events 

related by the latter, and goes on with the story, 

He mentions that Sultrui Abdullah ben Yasseen administered the south 

until his death in 1040 (p. 19). 

The Spanish historian Huici continues the list of facts which bear 

witness to Moroccan authority over Western Sahara. 

First of all, there is the information appearing in his 

Histoire politique de 1 tempire almohade that the whole of the south was 

governed Qy the capital of the Souss (p. 65); later he mentions that 

desert troops responded to the call of Sultan Abdul No~ and beseiged 

the town of Igll (p. 68). 

Another ··~· 
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Un autre historien espagnol~ Seco de Lucena, dans son ouvrage 

Le Maroc au debut du xrv" siecle (p. 94), raconte que le sultan 

Habib ben Otlunan, qui a regne de 1331 a 1351, a fait de Sigilmassa 

la capitale du territoire du Sahara. 

On ne peut te1~ner cette enumeration des faits rapport€s par 

les historiens attestant sans conteste l'extension de l'autorit€ 

marocaine a Sakiet El Hamra jusqu•au cap Bojador, sans mentionnor 

l'appui d€~isif que leur donne le g4ographe El Idrissi. 

El Idrissi, continuant la lign€e de Marinos de Tyr, le fondateur 

de la ~ographie math€matique basee sur le calcul des longitudes et 

des latitudes, pr€curseur du grand Ptol€rn€e, a ete le ~ographe le 

plus illustre dans le monde arabe et l 1Europe du Moyen Age. Sa 

science €tait le sujet de la plus grande consid€ration des rois 

normands de Sicile, dans le royaume desquels il ecrivit~ en 1154, un 

grand ouvrage dCcri vant la geographie de 1: Afrique du Nord, le 

Nouzha't al Mouchtak. Partant de considerations rigoureuses, il situe 

le Sahara occidental a 1 1 int€rieur des co~£ins du Maroc. 

* 

* * 

Les routes 

L'Espagne a pretendu, pour d€montrer que le Sahara occidental 

se distinguait du Maroc et n 1avait pas de liens avec lui, que cette 

Puissance n'y a laisse aucune construction de type architectural 

marocain. C1est oublier que !'architecture typique marocaine est 

propre aux cites et n 1a nulle part laisse de vestiges dans le desert. 

En •••• 

• 
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Another Spanish historian, Seco de Lucena~ in his work 

• Le Maroc au d~ut du XIV si~cle (p. 94), related that the Sultan 

Habib ben Othman, who reigned from 1331 to 1351, made Sijilmassa 

the capital of the terri tory of Sahara. 

One cannot conclude this ljst of the facts recorded by the 

historians, providing indisputable evidence of the extension of the 

authority of Morocco to the Sakiet El Hamra as far as Cape Bojador, 

without mentioning the decisive support they received from the geographer 

El Idrissi. 

El Idrissi, following in the tradition of Marinos of Tyre, the 

founder of mathematic geography based on the calculation of longitudes 

and latitudes, and precursor of the great Ptolemy, was the mos·t 

illustrious geograpller in the Arab world. and Europe of the Middle Ages. 

His lmowledge was highly esteemed by the Norman kings of Sicily, in 

whose kingdom he wrote, in Jl54, a great work describing the geography 

of northern Africa, Nouzhat al Moucbtak. Taking the facts strictly into 

account, he situates the western Sahara within the confines of Morocco. 

* 

* * 
Roads 

Spain has alleged, in order to sl:low that Western Sahara was distinct 

from Morocco and had no ties with it, that tbe latter Power bad left there 

no building of the Moroccan architectural type. That is to forget that 

typical Moroccan architecture belongs to the cities, and has nowhere left 

traces in the desert. 

On •••• 
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En revanche~ le Maroc a construit au Sahara occidental des routes 

le traversant de part en part~ du nord au sud~ Deux routes principales 

ont ete notamment mentionn€es : la route de Lemtouna et celle de Jouder. 

Pr€tendrait-on qu'elles ont CtG construites par les tribus b€douines? 

A propos de la rou-te Lemtouna.. 11 n 1 y a nul besoin de ci ter les 

historians qui en parlent, car de~1is sa construction il y a neuf cents 

ans, elle est encore praticable. En 1678 le sultan Moulay Rachid 

emprunta cette route dans deux de ses expeditions au-dela du Sahara 

occidental (Domenech, op. cit,J p. 30). 

La route ,rouder a ete construi te plus tard, au temps du 

sultan Ahmed el Mansour, a !'occasion de son expedition au Soudan. 

On peut conclure en d6fin1tive de ce qui precede que les trois 

dynasties des Idrissides_. deEJ Almoravides et des Al.mohades ont etendu 

sans discontinuit8 leur autorit€ sur au moins le nord du Sahara, a 
Sakiet El Hamra, 

.. 
* * 

Les exp€ditions militaires 

L'autorit€ des Sultans sur le Sahara occidental, reconnue par la 

communaut€ internationale des temps passes, ne pouvait manquer de se 

rnanifester par une presence de forces armees. 

Les exp€ditions des Sultans etaient de deux sortes : les unes 

avaient pour objectif le contr8le du Sahara occidental, et plus 

precisement de 1a Sakiet El Hamra. Les expeditions de 1882 et de 1886 

en sont des exemples. Les autres empruntaient le Sahara occidental 

pour se rendre dans les pays du sud~ jusqu'au fleuve Niger et 

Tombouctou. 

nans •••• 
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On the other hand, Morocco built roads in Western Sahara which 

went right across it, from north to south. Two main roads in particular 

have been mentioned: the Lemtouna road and that of Jouder. Could it 

claim that they were built by the Bedouin tribes? As far as the Lemtouna 

road is concerned, there is no need to quote the historians who speak 

of it, for, 900 years after it was built, it can still be used. In 

1678 Sultan Moulay &"!L :wed used that road in two of his expedi tiona 

beyond Western Sahara (Domenech, op, cit., p. 30). 

The Jouder road was built later, in the time of Sultan Ahmad al~Mansour,. 

on the occasion of his expedition to the Soudan. 

One can conclude definitely from the foregoing that three dynasties 

of the Idrissids, the Almoravids and the J~lrnohads have extended their 

authority without a bre&k O'.Jer at any rate the north of the Sahara~ at 

Sakiet El Hamra. 

* 

* * 
The __ Mili tary Expeditions 

The authority of the Sultans over 1Nestem Sahara, recognized by 

the international community of former times, could not fail to make 

itself known through the presence of armed forces. 

The expeditions of the Sultans were of two kinds: some had as 

their purpose control of \<Jestern Sahara, and more particularly the 

Sakiet El Hamra. The cxpedj tions of 1882 and 1886 are examples of 

these. The others went through Western Sahara in order to go to the 

countries in the south, as far as the River Niger and Timbuktu. 

In .... 

• 
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Dans son ouvrage Avec les rois Alaouites (p. 35)., 

Odette de Puigaudeau oonstate que "les interventions cherifiermes 

perdirent leur caract€re de conqu@te pour ne conserver que celui de 

tourn€es d 1 inspection et de prectige". 

C'est le moment consid€re par 1 1 avis cornme etant oelui de la 

colonisation espagnole. 

Les documents du temps d€montrent qu'il y a accord entre 

l'histoire et les rapports des d!plomates. Ainsi le consul de France 

a Mogador, dans son rapport du 7 juin 1886 au ministre de France a 
T a.r:tger, ecri t : 

"L' exp€dition du sultan Mouley Hassan dans le Sous peut ftre 
consideree cornme enti0rernent terroinee. Ce ~'a €t€ qu'une marche 
triomphale. Toutes les tribus se sont soundses et lui ant jur€ 
fid0lit€. Il n 1est pas jusqu'aux nomades du Sahara qui n'aient 
tenu a lui apporter des meharis et lui offrir leur concours pour 
la [';Uerre sainte. 11 (Doc~ presentes par le Royaume du Maroc., 
Livre II, ann, n° 115.) 

Il faut soulisner, a propos de ce rapport, les passages relatifs 

aux serments de fidelite des tribus et le concours que les tribus du 

Sahara ont propose au Sultan en vue de la guerre sainte. J'y 

reviendrai a propos de la solidari te- relie;ieuse entre Sahraouis et 

Marocains. 

A souliBner eGalement que., si les forces du Sultan en 1882 et 1886 

n I ont pas ete jusqu ten plein Sahara, c test parce que Sakiet El Hamra, 

seule, relevait du Maroc et qu 1il s'agissait, cornme il a ete rappel€:, 

de tournees d 1 inspection et de prestice. 

* 

* * 
Les autres exp€iditions empruntaient le territoire saharien comme 

lieu de passage vers le Soudan (au Mali), Tombouctou et le Nicer. 

Ces •••• 
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In her work Avec les rois Alaouites (p. 35), Odette de Puigaudeau 

notes that 11 the Sherifian interventions lost their character of conquest 

and only retained that of tours of inspection and prestige11
• 

This was at the time which is considered in the Opinion to be the 

time of colonization by Spain. 

The documents of the time show that history and tbe reports of 

diplomats agree. For example, the French Consul in Mogador, in his 

report of 7 June 1886 to the French Minister in Tangier, wrote: 

"The expedition of Sultan Moulay Hassan to the Souss can 
be regarded as fully completed. It was a triumphal progress 
all the way. All the tribes made their submission and swore 
allegiance to him. Even the very nomads of the Sahara were 
bent on bringing him fast camels and offering him their help 
in the Holy War." (Documents submitted by the Kingdom of Morocco, 
No. 115.) 

\'Jhat should be noted in this report are the passages concerning 

the oaths of allegiance of the tribes and the help which the tribes 

of the Sahara offered the Sultan in connection with the Holy War. I 

shall revert to the point in relation to the religious solidarity between 

Sahrawi and Moroccans. 

It should also be stressed that the reason why the Sultan's forces 

in 1882 and 1886 did not go right on into the heart of the Sahara was 

that only the Sakiet El Hamra appertained to Morocco, and it was a 

matter, as has been recalled, of tours of inspection and prestige. 

* 

* * 
The other expeditions used the Saharan territory as a way through 

to the Soudan (or Mali), Timbuktu and the Niger. 
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Ces exp€ditions passaient par le Sahara occidental sans encombre, 

les armees qui les entreprenaient etant chez elles~ Parfois des 

€1€ments Sahariens se joignaient a:u.x forces marocaines et, de toute 

faqon, celles-ci trouvaient aupr~s des Sahariens toute l'aide dont 

elles avaient besoin en cours de route. 

Des Sahariens se joic;naient m@me aux tr.::upes du Sultan pour 

combattre avec elles. C'est ainsi que le sultan Abdelmoumen s'est 

fait aider, au si~t!,e d'Iglis_, de troupes originaires du sud de 1 1 Atlas 

et du desert (Huici, p, 68). 

* 

* * 
C'cst dans les ecrits des historians dicnes de confiance qu'il 

faut chercher les renseignements au sujet de ces expeditions. 

On lit dans vernet qu'en 7Cf7 Moussa ben Nosarr, un Libanais 

converti a 1 1 Islam, le compacnon de Tarek ben Ziad au passaGe 

histor:._.::tue du d€troit de Gibra:: tar qui porte J.e r~om de ce dernier, 

ainsi que dans la conqu€te de 1 rEspagnc, envoya son fils Marouanc a 

l' extr!lme .3ous ou Sakiet El Hamrn ( op, cit., p, :;;6). 

En 721, toujours d r art•es vernet, un neveu d rokba, le conquer ant 

du Naroc, poussa jusqurau Soudan (p. 71). 

Il. ajoute que le gouverneur (-.Ju cai"d) maroczJ.n du Sahara~ 

Mohamed Sonja!', ainsi que le ca1"d Moussa ben Ali El Afia, y sont 

all€s, le premier e~ 70:., le second en 10.32, en passant par le 

Sahara (op. cit., p, 55 et 216 a 218), 

Domenech Lrtfuente raconte a son tour qu 1 en 1584 et 1589 

Ahmed El l\'lans01..;r el Assadi entreprit deux exp€ditions au Soudan 

(op, cit., p, 28 et 30). 

En .... 
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Ttose expeditions passed through Western sah~ra without hindrance 

as the armies which undertook them were on home territory. Sometimes 

Saharan contingents joined the Moroccan forces and~ in any case, the 

latter received from the Saharans all the help they needed along the 

way. 

Saharans even joined the Sultan 1 s troops in order to fight at their 

side. For instance, Sultan Abdul Moumen got help, at the siege of Igli, 

from troops who came from south of the Atlas and from the desert 

{Huici, p. 68). 

* 

* * 
It is in the writings of historians worthy of confidence that 

information about those expeditions must be sought. 

One reads in Vernet that in 707 Moussa ben Nosa!r, a Lebanese converted 

to Islam, the companion of Tarek Ben Ziad in the historic passage of the 

Straits of Gibraltar which is named after the latter, and also in the 

conquest of Spain, sent his son Merouan to the furthest Souss to the 

Sakiet El Hamra (op. cit., p. 36). 

In 721, still according to Vernet, a nephew of Okba, the conqueror 

of Morocco, penetrated as far as the Soudan (p. 71). 

He adds that the Moroccan governor (or ~aid) of the Sahara, 

Muhammad Sonja! and also Caid Mussa Ben Ali El Afia, went there, the 

former in 701 and the latter in 1032, passing through the Sahara on 

their way (op. cit., pp. 55 and216ff.). 

Domenech Lafuente, too, relates that in 1584 and 1589 

Ahmad al-Mansour el-Assadi undertook two expeditions to the Soudan 

(op. cit., pp. 28 and 30). 

In •••• 
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En 1618, Moulay Zidane envoya une expeidi tion a travers le Sahara 

atteig~t Tombouctou. 

En 1665, Moulay Racb~d, de la dynastie alaouite regnante, dirigea 

une expedition vers le Soudan (op. cit., p. 33). 

En 1678, il diri0ea deux exp4ditions par la route Lemtouna vers 

le sud~-

Entre 1734 et 1736, Mou1ay Abdallah orGanisa une expedition vers 

1e Soudan (id.). 

En 1730, Moulay Abdallah dirigea une premiere exp4dition vers le 

sen4ijal, qui passa par Massa., Wady Noun et Sakiet El Ha.rnra., et une 

seconde entre 1734 et 1736, au Soudan ~. 

Entre 1802 et 1809, I"ioulay Slimane d€p(tcha deux exp€:di tions vers 

1e sud~. 

* 
* "!::· 

Les Sahraouis, au surplus, sollicitaient eux-merrtes 1 1 assistance 

des sultans pour repousser les e.ttaques des f'orces etra.I"lG.bres_. 

non~ement celles de l'Espacne et de la France. 

Dans son ouvrat;e pr4cit4, p~e 33, Domenech .§crit que les Maures 

se consid,§raient a tel point liEis au Sultan du Maroc q:Je.:~ lorsque les 

troupes frangaises arriv~rent aux limites de la Ii~au.ritanie et du Hodh, 

les troupes menac8es demanderent secours et assistance a Moulay Abdel Aziz, 

le Roi du Maroc, qui a revendique ces regions comme relevant de sa 

souverainete. Le Sultan qui lui succeda a envoye son propre oncle 

Moulay ldriss avec des armes et des munitions pour soutenir la 

guerre sainte centre les Fran9ais qu 11l a assieses a Tidjikja4 

* -);-

res ... ; 
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In 1618, Mou1ay Zidane sent an expedition through the Sahara 

which reached Timbkuktu. 

In 1665, Moulay Rasheed, of the reigning 'Alaweet dynasty, 

commanded an expedition to the Soudan (op. cit., p. 33). 

In 1678,he- commanded two expeditions which followed the Lemtouna 

route to the south (ibid.). 

Between 1734 and 1736, Moulay Abdullah organized an expedition 

to the Soudan (ibid.). 

In 1730, Mou1ay Abdullah commanded a first expedition to the 

Senegal, which went by way of Massa, Wadi Noun and the Sakiet El Hamra, 

and a second between 1734 and 1736, to the Soudan (ibid.). 

Between 1802 and 1809, Moulay Sulcirnan sent two expeditions to 

the south (ibid.). 

* 

* * 
The Sah:rawi, moreover, themselves asked the Sultan for help in 

repelling attacks by foreign forces, namely those of Spain and France. 

Domenech, on page 33 of the work already quoted, writes that the 

Moors considered that their ties with the Sultan of Morocco were so 

close that, when the French troops arrived on the confines of Mauritania 

and the Hodh, the threatened troops requested help and assistance from 

Moulay Abdul- 1Azeez, the King of Morocco, who had claimed those regions 

as coming under his sovereignty. The Sultan who succeeded him sent his 

own uncle, Moulay Idriss, with arms and munitions to support the Holy War 

against the French, whom he beseiged at Tijiqja. 

* 

* * 

Religious •••• 
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Les liens religieux 

Le sentiment religieux n 1 eXclut pas la solidarit€ ethnique ou 

nationale entre Sahraoui et Marocains. Il la consolide plutat. 

Ce lien a ete n8glig6 par l'avis. Pourtant il n'est pas douteux 

que le lien religieux est un des ~nements consti tutifs des liens 

juridiques et de la nationalit€, s 1 ajoutant aux liens ethniques, sociaux, 

culturels, economiques et aux aspirations nationales, pour les cimenter. 

Et cela d 1autant plus que le SUltan cumulait les pouvoirs tempore! et 

spirituel, narnmant les cadis qui appliquent le droit musulman. Les 

exemples modernes attestant la force des liens religieux abondent: l 1 Irlande. 

le Pakistan, le Bangladesh, les Etats dont les cons~itutions determinent la 

religion du chef de 1 'Etat ou instituent une religion d 1Etat. 

Le lien religieux est done un element constitutif du lien juridique. 

Nonobstant les all€gations espagnoles~ la documentation deja 

signalee demontre que le lien religieux entre Sahraoui et Marocains 

s'exprimait jusque par le recours a la guerre sainte. Et cela quoique 

laguerre sainte illustr€e par l 1esprit de croisade puis par la grande 

Eipopee de Saladin, l'un et l'autre ayant en vue les lieux saints de la 

chretiente ou de l'Islam, ait perdu beaucoup de son ardeur et de son 

efficacit€. T€moin 1 'attitude des Puissances tant cbr€tiennes que 

musulmanes rest€es sourdes a l'appel pour la d6livrance des lieux sainte 

de Jerusalem, 

L'esprit de la ~erre sainte s'est n€anmoins mieux conserve au 

Maroc et au Sahara occidental, face aux Puissances colonialistes 

chrEitiennes. Je renvoie a 1 1 historien Domenech (supra, p. 18 et suiv.) et 

au rapport du consul de France a Mogador (supra, p. 22). 

Pour .... 
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Religious Ties 

Religious feeling does not preclude ethnic or national 

solidarity between Sahrawi and Moroccans, 

consolidate it. 

It tends, rather, to 

That tie has been neglected in the Opinion. Yet tl::ere is no 

doubt that the religious tie is one of the constituent elements in 

legal ties and in those of nq~ionality~ being additional to ethnic, 

social, cultural and economic ties and national aspirations, and 

making them more binding: the more so in that the Sultan possessed 

both temporal and spiritual powers, and appointed the caids who applied 

Muslim law, Modern examples showing the strength of religie;.-s ties 

abound: Ireland, Pakistan, Bangladesh and the States with constitutions 

which determine the religion of the Head of State or establish a State 

religion. 

The religious tie is thus a constituent element of the legal tie. 

Notwithstanding the Spanis:1 allegationsJ thE; documentation already 

mentioned shows that the religious ties between the Sahrawi and the 

Moroccans found expression even in recourse to the holy war. That was 

the case even though holy warsj rendered illustrious by the cru--~viing 

spirit and later by the great epic of Saladin~ each concerned with the 

holy places of Christendom or Islam 7 had lost much of their zeal and 

effectiveness - witness the attitude of the Powers 7 both Christian and 

Muslirn7 which remained deaf to the appeal to rescue the holy places of 

Jerusalem. 

The·spirit of a holy war nevertheless remained more alive in Morocco 

and Western Sahara7 confronted with the Christian colonialist powers. 

I would refer again to the hj storian Domenech (supra. p. 18 ff.) and to 

the report from the French consul in Mogador ( supraJ p. 22). 

To .••. 
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Pour attester 1 'existence du lien religieux entre les Sahraou:Ls c.::t 

les r4arocains, il faut ci ter en particulier Paul Cambon, l 1 ambassav..eur 

de France a Madrid, qui rapporte les propos suivants a son ministre 

des affaires etrangeres 

''Il a toujours ete reconnu que la souverainete territoriale 
du Sultan s'etend aussi loin que sa suzerainete religieuse et, 
comme il est hors de doute que les populations du cap Juby lui 
sont soumises au point de vue religieux, nous pourrions consid€rer 
sa souverainete comme indiscutable. 11 (Documents diplomatiques 
franxais, 1871-1914, 1re serie, tome VIII.) 

* 

* * 
Rappelons enfin que l'islamisation des Etats de l 1Afrique occidentale 

(le Mali, le Ghana, le Nigeria, le S€n€gal, etc.) a €te la continuation 

de cette conqu@te arabe dont le point de d€part ou le passage etait 

g€n€ralement la province d€tach€e par la col•nisation sous la 

d€nomination de Sahara espagnol. Les Royaumes du Mali et du Ghana 

en ont ete consclides et ont subsist€ forts et prosperes jusqu'a la 

conqu@te europ€enne, laquelle en a sap€ les fondements par le partage 

de l'Afrique et sa colonisation et par la traite massive vers les deux 

Am€riques, dont l'arnpleur n'eut pas de pr€c€dent depuis l 1 Antiquit€ 

gr€co-rornaine et dont le$ vestiges subsistent dans l'apartheid en 

Afrique rlu Sud et dans la s€gr€gation et la discrimination raciale 1a 
et ailleurs. 

* 

* * 

L'avis traite du droit a l 1autod€termination dans ses 

paragraphes 54 a 59. 

Ce •••• 
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To prove the existence of the religious tie between Sahrawi and 

the Moroccans, one must quote in particular Paul Cambon, the FrenoA 

Ambassador in Madrid, who reported the following observntion in a 

despatch to his Minister of Foreign Affairs: 

"It has always been recognized that the territorial 
sovereignty of the Sultan extends as far as his religious 
suzerainty, and as it is beyond doubt that the peoples of 
Cape Juby are subject to him from the religious point of 
view, we could consider his sovereignty as indisputable." 
(Documents diplomatiques franyais, 1871~1914, first series, 
val. VIII). 

* * 
Finally, let us recall that the Islamisation of the States of 

Western Africa (Mal1 1 Ghana, Nigeria, Senegal, etc. ) was the 

continuation of that Arab conquest which generally set out from or 

through the province detached by colonization under the name of 

Spanish Sahara. The Kingdoms of Mali and of Ghana were thereby 

consolidated and remained strang and prosperous until the European 

conquest, which undermined their foundations by the partitioning of 

Africa and its colonization, and by the massive slave trade to North 

and South America, which was on a scale without precedent since the 

ancient days of Greece and Rome, and of which vestiges remain in 

apartheid in South Africa and in racial discrimination and segregation 

there and elsewhere. 

* 

* * 
The Opinion deals with the right of self-determination in 

paragraphs 52> to 59, 

The •••• 
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Ce dernier paragraphe se termine par l'Snum€ration de certaines 

hypotheses oU la consultation, par application du principe d'auto

d€term1nationJ n 1 a pas Ste exigee par 1' AssemblEie gSner.ale. Ces 

hypotheses sent tres nombreuses. 

Il est certes assez general puisqu' 11 pr€voi t in fine "la 

conviction qu'une consultation eOt ete sans n€cessit€ aucune, en raison 

de circonstances sp9ciales 11
• 

NSanmoins, 11 me semble qu'il y a·une hypothese qui merite d 1 @tre 

mentionn€e sp9c1f1quement : c'est la lutte l€gitime en vue de la 

liberation de la domination etrangere. 

L'Assemblee generale a affirme la legitimite de cette lutte dans 

au moins quatre resolutions qui sont les resolutions 2372 (XXII), 

2403 (XXIII), 2498 et 2517 (XXIV), dont l'ensemble constitue deja 

une coutume. Et le Conseil de securite dans sa resolution 269 (1969) 

l'a affirm€e a son tour. 

Cette reconnaissance par les Nations Unies de la legitimit€ de 

cette lutte rentre dans le cadre de l'evolution du droit affirmee par 

la Cour dans son avis consul tatif sur• la Namibie (C. I. J. Recueil 1971,. 

p. 31). Et la Cour precise que "dans ce domaine,. comme dans les 

autres, le corpus Juris gentium s'est beaucoup enrichi et~ pour pouvoir 

s' acqUi tter fidEdement de ses fonctions, la Cour ne peut 1' ignorer'' 

(ibid.). 

J'a~ soutenu ce point de vue a l'occasion de 1 1avis consultatif 

sur la Namibie e~ 1971, Je n'ai pas €t€ suivi. Je reviens ala charge 

et j'aurais souhaite que la derniere phrase du paragraphe 59 soit 

compl€t€e dans les termes suivants o 11et notamment la lutte l€gitime 

pour la lib€ ration de la domination etrangere". 

* 

* * 

Rien •••• 
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The latter paragraph ends b,y referring to certain instances where 

consultation in application of the principle of self-determination was 

dispensed with by the General Assembly. 

numerous. 

Such instances are very 

The paragraph is certainly in fairly general terms, since it 

mentions in fine "the conviction that a consultation was totally 

unnecessary in view of special circurnstances11 • 

Nevertheless, it seems to me that there is one case which deserves 

to be mentioned specifically: that is the legitimate struggle for 

liberation from foreign domination. 

The General Assembly has affirmed the legitimacy of that struggle 

in at least four resolutions, namely Pecolutions 2372 (XXII), 

2403 (XXIII), 2498 and 2517 (XXIV), which taken together already 

constitute a custom. Furthermore the Security Council too has 

affirmed it in resolution 269 (1969). 

This recognition by the United Nations of the legitimacy of that 

struggle comes 'llithin the framework of the developments in law affirmed 

by the Court in its Advisory npinion on Namibia (I.c.J. Reports 1971, 

p. 31 ). The Court there explained that: '1in this domain as elsewhere 

the corpus juris gentium has been considerably enriched~ and this the 

Court~ if it is faithfully to discharge its functions, may not ignore11 

(~.J. 

I upheld this point of view on the occasion of the Advisory Opinion 

on Namibia in 1971. I was not followed. I return to the charge, and 

I woUld have liked the last sentenc~ of paragraph 59 to be completed as 

follows~ 11and in particular the legitimate struggle for liberation from 

foreign domination". 

* 

* * 

Nothing •••• 
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Rienne saurait manifester davantage la volonte d'€mancipation 

que la lutte entreprise en cornmun avec les risques et les immenses 

sacrifices qu'elle comporte. Cette lutte est plus decisive que le 

referendum, etant absolurnent sincere et authentique. Et nombreux 

sont les peuples qui y ont eu recours pour faire triompher leur droit. 

Et, f.aut-11 le repeter, c I est cette lutte millenaire qui a fond€ le 

droit des peuples a disposer de leur sort et que les legistes, les 

hommes d'Etat, les constitutions et les d€clarations, la Charte des 

Nations Unies, n'ont fait que reconnattre et proclamer solennellement. 

* 

* * 
En t@te de ligne viennent l'Alger1e et le Maroc, 

L'Alg€rie qui, apres avoir h€ro!quernent r€sist€ a la conqu@te 

a ete annex€e purement et simplemen 

l'Alg€rie qui a sacrifi€ un 

million de ses enfants pour reconqu€rir sa libert€, 

Quant au Maroc~ il a combattu pendant des siecles pour maintenir 

son ind€pend8nce et l 1 int€grit€ de son territoire face a une coalition 

des puissants du jour. Et quand l'Etat a dQ c€der a des forces 

superieures~ le peuple~ selon le terme heureux du professeur Dupt:.y~ 

a pris la releve de l'Etat, poursuivant le combat sur tousles fronts 

jusqu'a la victoire finale qui manifesta, mieux que tout r€f9rendum, la 

volant€ irr€sistible de la nation. 

En .••. 



Nothing could show more clearly the will for emancipation than 

the struggle undertaken in ~ommon~ with the risks and immense 

sacrifices 1 t entails. That struggle is more decisive than a 

referendum, being absolutely sincere and authentic. Many are the 

peoples who have had recourse to it to make their right prevail. It 

is, one need hardly repeat~ that thousand-year struggle which haF 

established the right of peoples to dispose of their own fate, a right 

which jurists,. statesmen, constitutions a>1d declarations~ and the 

United Nations Charter, have merely recognized and solemnly proclaimed. 

* 

* 
In the forefront we find Algeria and Morocco. 

A.lgeria, which, after having her. ically resisted the 

was purely and simply annexed 

conquest~ 

Algeria, which sacrificed a million of its children to reconquer its 

freedom,. 

As for Morocco, it fought for centuries to maintain its independence 

and the integrity of its territory in the face of a coalition of the 

mighty ones of the day~ and when the State had to give wa7 to superior 

force, the people 1 in the felicitous phrase of Professor Dupuy~ took 

over from the State, continuing the fight on all fronts until the 

final victory which showed, better than any referendum, the irresistible 

will of the nation. 

Going •••• 
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En remontant l 1 histoire, on peut mentionner la libEration sans 

referendum, par une lutte lEgitime de ncmbreux pays. 

La lutte se poursuit encore inlassablement pour la lib€ration 

des peuples de la Namibie et de la Palestine arabe. 

* 
• * 

Parmi les motifs sur lesquels l 1Espagne se base pour convaincre 

la Cour qu'elle doit refuser de r€pondre ala demande d'avis de 

l'Assernblt?e generale, elle rnenti~nne le fait que l'Assembl€e a dEja 

d€cid€ qu'il soit proct?d€ a un rererendum, et qu'elle ne peut revenir 

sur cette dEcision qui la lie; l 1 avis n'aurait, dans ces circonstances, 

Cet argument a EtC a bon droit rejete par la Cour. 

Mais pourquoi l'Espagne s'est-elle tellement attachEe au 

rEfErendum ? 

On en peut trouver l'explicati!"'ln dans le memorandum du ministre 

des affaires 4trang€res d 1Espagne a l'ambassadeur du Maroc a Madrid 

en date du 5 avril 1957, qui determine les modalit€s devant @tre 

adopt€es pour que l'Espagne €vacue le territoire, et que le memorandum 

€nonce dans les termes suivants 

"4. La reconnaissance en faveur de l'Espagne, en 
consideration de l'oeuvre qu'elle a r€alis€e, et sous une 
forme a convenir, de rrivil€ges sp€ciaux, ainsi que la 
concession d'un droit pr€f€rentiel en relation a d'autres 
pays, en ce qui concerne le d€veloppement Bconomique €t 
!'exploitation en commun dudit territoire. 11 (Audience 
du ler juillet 1975.) 

* 

* * 

On •••• 
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Going back through history, one can mention instances of liberation 

without a referendum through the legitimate struggle of numerous 

countries. 

The struggle is still being untiringly pursued for the liberation 

of the peoples of Namibia and Arab Palestine. 

* 

* * 
Among the groundsput forward by Spain to convince the Court that 

it should refuse to answer the General Assembly's Request for an 

advisory opinion, it mentions the fact that the Assembly has already 

decided that a referendum should be carried out, and that it cannot 

go back on that decision which is binding on it; the Advisory Opinion 

would, it is alleged, in those circumstances only be of academic interest. 

That argument was rightly rejected by the Court, 

But why is Spain so keen on the referendum? 

One can find the explanation in the memorandum from the Spanish 

Minister for Foreign Affairs to Morocco's Ambassador in Madrid dated 

5 April 1957, which lays down tho procedures to be adopted for Spain's 

evacuation of the territory, which the memorandum states in the 

following terms: 

114. The recognition in favour of Spain, in consideration 
of what it has achieved, and in a form to be agreed, of special 
privileges, as well as the grant of a right preferential to that 
of other countries with regard to the economic development and 
joint exploitation of the said territory." (Hearing of 1 July 1.975,) 

* 

* * 

Reference •••• 



- ~ -

Qn.peut revoir ci-haut·les mentfcns qu~ J'ai faites de certaines 

des luttes que les Sahraouis ont ontreprisos on oomgun avoc los ~ooaiDa 

pour repousser les troupes espagnoles et franQaises (supra, p. 24), 

Cette lutte commune demontre leur determination a reintegrer la mere 

patrie (ibid.). 

L'allegeance au Sultan et le dispositif 

Tout en ayant convenu avec la Cour que le Sahara occidental a 

des liens juridiques avec le Royaume du Maroc et l'ensemble mauritanien, 

je conteste que ces liens ne constituaient pour le Maroc rien de plus 

qu'une allegeance entre le sultan du Maroc et certaines des tribus 

nomades vivant sur le territoire du Sahara occidental. 

L'allegeance au SUltan n'est qu'un des €1€ments des liens juridiques. 

Ces liens 6taient ~e caractere €tatique ou politique comme la Cour 

l'a dit. 

En examinant de pres le texte du paragraphe 162 auquel renvoie 

le dispositif, on constate au SUI'plus ce qui suit : 

1. Ce texte ignore totalement la notion de territoire en disant 

que le Maroc avait des liens juridiques avec oataines populations. 

Ces populations ne vivaient pas entre ciel et terre. 

Le territoire de Sakiet El Hamra qu'elles ont toujours habite et 

parcouru en toua sens, exploitant ses ressources agricoles (palmeraies, 

pSturages .••• 
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Reference can be made again to the ment~on I made above of certain 

of the struggles which the Sahrawi undertook in common with the 

Moroccans to repel the Spanish and French troops (supra, p. 24). That 

joint struggle shows their determination to be reintegrated into the 

mother country (1.!&2.· ) • 

Allegiance to the Sultan and the Operative Part 
of the Opinion 

While heving agreed with the Court that Western Sahara hes legal 

ties with the Kingdom of Morocco and the Mauritanian entity, I' do not 

accept that those ties represented for Morocco nothing more than ties of 

allegiance between the Sultan of Morocco and some of the nomadic tribes 

living in the territory of Western Sahara. 

The allegiance to the Sultan is only one of the elements of the 

legal ties. 

Those ties were of a State or political character, as the Court 

has said. 

On close examination of the text of paragraph 162, to which the 

operative part of the Opinion refers, one notes1 further 1 the following: 

l. That text completely disregards the notion of terri tory in 

saying that Morocco bed legal ties with certain peoples. 

Those peoples did not 11 ve suspended between the sky and the ground. 

The territory of the Sakiet El Hamra which they heve always inhabited 

and traversed in all directions, exploiting its agricultural 

resources .... 
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paturages, cultures ssdsanrdCres~ p~ints d'cau, utc.) et sea 

ressources economiques (voies de communication, t~ansit commercial), 

ce territoire n'est-il pas le leur ? 

L'Espagne s'est bien bas€e sur des accords avec des cheiks pour 

etendre son protectorat sur le territoire qu 1ils habitent. 

2. D'autre part, il faut se repo:~er ala question pos€e par l'Assembl€e 

generale pour lui donner la r€ponse ad€quate_. or la qu.estion II est cinfl.i '· 

lib~ll€e 11Quels €taient les liens juridiques de ce territoire avec le 

Royawne du Maroc et l'ensemble mauritanien ? 11 

Les liens que l'Assembl€e g€n€rale dernande de d€terminer sont les liens 

juridiques du territoire, lequel (dans !'intention manifeste de l'Assembl~~ 

g€n€ral~ inclut la population_. et non pas uniquement les liens avec eette 

population. 

3. La r€ponse telle qu'elle est libellee dans le dispositif, avec le 

renvoi aux motifs tels qu 1 ils s'€noncent_. comporte une contradiction interne. 

Car il y est fait mention du territoire du Sahara_. mais tout de suite 

on explique par ledit renvoi que c'est des tribus qu'il s'agit, 

En somme, les d€veloppements que j 1ai exposes tout au long demon 

opinion etablissent qu 1il existe des liens juridiques de caractere politique 

entre le terri t()ire du Sahara occidental et le Royaume du Maroc. Je 

souligne : le territoire avec la population qui s'y trouve, 

De toute fagon, 1 1 all€geance au Sultan €quivalait a l'all€geance a 

l'Etat, comme 11 a ete precedemment expose. 

En ce qui concerne 1' ensemble rna uri tanien, les liens ethniques_. sociaux_. 

culturels_. 9conomiques_. religieux que l'avis a releves constituent les 919ments 

des liens politiques entre le Sahara occidq~tal et !'ensemble mauritanien, 

(Signe) Fouad AMM0UN. 
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resources (palm groves 1 grazing ~rounds~ soasonal orope~ 

water-holes, etc.) and its economic resources (routes of communication 

and commercial transit) - is that territory not theirs? 

After all~ Spain based itself on agreemen~s with sheikhs to 

extend its protectorate over the territory which they inhabited. 

2. Further, one must refer to the question put by the General 

Assembly i.n order to give it an appropriate answer: but Question II 

is worded as follows: 11 What were the legal ties between this territory 

and the Kingdom of Morocco and the Mauritanian entity?" 

The ties which the General Assembly request should be determined 

are the legal ties of the territoryJ which (as obviously intended by 

the General Assembly) includes the population, not solely the ties 

with that population. 

3. The reply, as worded in the operative part, with the reference 

to the grounds as stated, contains an internal contradiction. 

Mention is made there of the territory of t~e Sahara, but it is 

immediately explained, by the cross-reference, that it is the tribes 

that are meant. 

In short, the considerations which I have set forth throughout 

my Opinion establish that there exist legal ties of a political 

character between the territory of Hestem Sahara and the Kingdom of 

Morocco. I would emphasize~ that territory with the population 

living there. 

;\t all events~ allegiance to the Sultan was equivalent to 

allegiance to the State, as has been explained above. 

As regards the Mauritanian entity, the ethnic, social, cultural, 

economic and religious ties indicated in the Opinion constitute the 

elements of the political ties between Western Sahara and the 

Mauritanian entity. 

(Signed) F. AMMOUN. 



OPINION INOIVIDUELLE DE M. FORSTER 

J'ai souscrit a l 1avis consultatif, en date du 16 octobre 1975~ 

de la Cour internationale de Justice, en ce qu'il : 

- dE! clare que 11 le Sahara occidental (Rio de Oro et Sakiet El Hamra} 

n'€tait pas un territoire sans maitre (terra nullius) au moment de la 

colonisation par l 1Espagne 11
; 

- constate que les elements et renseignements partes a la 

connaissance de la Cour : 

!l montrent !'existence, au moment de la colonishtion espagnole, de 

liens juridiques d'all€geance entre le sultan du Maroc et certaines 

des tribus vivant sur le territoire du Sahara occidental; 

£1 montrent €galement l'existence de droits y compris certains droits 

relatifs a la terre, qui constituaient des liens juridiques entre 

!'ensemble mauritanien, au sens ~u la Cour l'entend, et le territoire 

du Sahara occidental. 

Mais 1a s'arr@te mon adhesion a laquelle succede cette expresSe 

reserve : je cesse de partager l'avis consultatif lorsque la Cour 

conclut q~e les elements et renseignements portes a sa connaissance 

n'etablissent l'existence d'aucun lien de souverainete territoriale 

entre le territoire du Sahara occidental d 1une _part, le Royaume du 

Maroc ou l'ensemble mauritanien ct'autre part. 

Je ..•• 



SEPARATE OPINION OF .ruDGE FORSTER 

~Translation _7 

I subscribe to the Advisory Opinion of the International Court of 

Justice of 16 October 1975, inasmuch as it: 

- states! 11 that Western Sahara (Rio de Oro and Sakiet El Hamra) 

at the time of colonization by Spain was not a territory belonging to 

no one (terra nullius)"; 

- finds tha·':. the materials and information presented to the Court: 

,W ~pow tbe exiBtenoe, nt the time of Spanish colonization~_ ct'_..,htp.l. 

ties of allegiance between the Sultan of Morocco and some of the 

tribes living in the territory of Western Sahara; 

ill equally show t.he existence of rights, including some rights relating 

to the land~ which constituted legal ties between the Mauritanian 

entity, as understood by the Court~ and the territory of Western 

Sahara. 

But at this point my adherence to the Opinion is replaced by the 

following express reservation: I cease to agrCe with the Advisory Opinion 

when the Court concludes that the materials and information presented to 

it do not establish any ties of terri to rial sovereignty between the 

territory of Western Sahara and the Kingdom of Morocco and the Mauritanian 

entity. 

Here •••• 
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Je ne suis plus d 1accord, car cette conclusion minimise, a l'exces, 

l'exceptionnelle importance du contexte local, social et temporel du 

probl€me. Il s'agit du Sahara occidental, a l'epoque de la colonisation 

espagnole, c'est-a-dire aux environs de 1884. Il s'agit de l'Afrique 

ancienne, dont on ne saurait exiger, arbitrairementy que ses institutions 

scient un authentique ctecalque des institutions europ€ennes, car, a 

ce compte-la3 le continent africain tout entier (ou presque) devrait 

@tre declare territoire sans maitre. Il s'agit aussi du Maroc et de 

!'ensemble mauritanien, aux structures sp6cifiques et aux syst€mes 

traditionnels. C1est dans cette optique qu'il convient de confronter 

les nliens juridiques 11 reconnus dans l 1avis consultatif avec les notions 

classiques que recouvrent les expressi,...,ns 11 Etat" et "souveraineten. 

Pour ma part j 1 estime que les 11 liens juridiques'', ceux d' alh~geance 

notamment, d€crits dans l'avis consultatif d€notent l'existence d'un 

pouvoir €tatique et l'exercice d'une administration politique analogues 

a un lien de souverainet€ s 1 exerQant. dans un Sahara difficile d'acc€s 

et sur des tribus les unes nomades, les autres sedentaires. 

(Signe) I. FORSTER. 
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Here I can no longer agree, for this conclusion goes too far in 

minimizing the except~onal importance of the geographical, social and 

temporal context of the problem. It is Western Sahara which is in 

question, at the time of Spanish colonization, that is to sa.y around 

1884. It is Africa of former times which is in question, as to which 

it cannot arbitrarily be required that its institutions should be a 

carbon copy of European institutions, for on that basis almost the 

entire African continent would have to be declared terra nullius. It 

is also foJorocco and the Mauritanian entity which are in question, with 

their specific structures and traditional systems. It is from this 

viewpoint that the "legal ties11 recognized in the Opinion should be 

confronted with the classic notions conveyed by the expression 11Statett 

and 11 aovereignty11
• 

I personally consider that the 11 legal ties11
, in particular those 

of allegiance, described in the Advisory Opinion indicate the existence 

of State power and the exercise of political administration analogous 

to a tie of sovereignty exercised in the Sahara, a territory to which 

access was difficult, and over tribes some of which were nomadic and 

others settled. 

(Signed) I. FORSTER. 



OPINION INDIVIDUELIE DE M. FE'JREN 

Eden que j 1 aie trouv€ inutile et par consequent inopportun que la Cour 

r€ponde .a 1a question I, j 1 ai vote sur cette question cornme roes collegues 

puisque I' abstention n 1est pas admise. Quant ala question II, je suis 

d 1 accord avec ce que je considere cornme le contenu essential de la r9ponse 

dannee dans le pr€sent avis consultatif~ tout en ne pouvant aouscrire a 

certaines parties de cette r€ponse. C'est pourquoi j 1 ai pu voter avec la 

majorit€ sur la question II, tout en joignant a 1 1 avis consultatif 

l'opinion individuelle suivante. 

* 
Ainsi qu 1une procedure contentieuse, une procedure consultative peut 

soulever des questio:ns pr€limina1res que la Cour a le devoir de trancher 

avant de se prononcer sur le fond. En ce qui concerne les affaires 

contentieuses, les questions pr€liminaires concernant la competence de la 

Cour ou la recevabili te des requ~es ont fa.i t 1 1 objet d 1 une attention 

particuliere lors de la revision du Reglement adoptee en 1972. Selon 

l'article 67, paracraphe 3, du Reglement revise, une exception a pour 

e:t:fet la suspension de la procedure sur le fond, laq_uelle ne sera reprise 

qu 1 apres que 1a Cour se sera prononcee sur 1 1 exception. I.e , paragraphe 7 du 

m@me article permet cependant que, au lieu de la retenir ou de la rejeter, 

la Cour declare que l'"exo.eption n 1 a pas dans les circonstances de l'esp0ce 

un caractere exclusivement pr€liminaire". Cette derni8re disposition a 

remplace 1 1 an<>ien article 62, pora[l!'aphe 5, qui autorisait la Cour a joindre 

tout simplernent des exceptions pr€liminaires au fond. La Cour a done 

manifeste son intention de ne plus differer le reglement definitif des 

exceptions que dans les cas couverts par la nouvelle formule. 

r.es •••• 



SEPARATE OPJJHCN CP JU!JGE PETREN 

~Translation _7 

Although I found it unne0essary~ hence inapp~opriate, for the 

Court to reply to Question I, I voted on this question like my 

colleagues~ since abstention is not allowed. As for Question II, 

I find myself j.n agreement with what I regard as the essential content 

of the answer given in the Advisory Oplnion~ though unable to subscribe 

to certain parts of tlli~t answer. Accordingly, while I was thus able 

to vote with the majority on Question II, I append this statement of 

my separate opinion to the Court 1 s decision, 

* 
Like contentious proceedings, advisory proceedings may raise 

preliminary questions which it is the duty of the Court to sett,le 

before giving its decision on matters of substance. With re:gard to 

contentious cases~ preliminary questions concerning the Court's 

competence or the admissibility of applications were subjected to 

particular attention at the time of the revision of the Rules effected 

in 1972. Under Article 67, paragraph ), of the revised Rules, the 

effect of an objection is to suspend the proceedings on the merits, 

which are not to continue until after the Court has pronom10ed on the 

objection. However, paragraph 7 of the same Article permits the Court, 

instead of upholding or rejecting the objection, to declare that 11 the 

objection does not possess, in the oircumstances of the case, an 

exclusively preliminary character11 
• This latter provision replaceG 

the former paragraph 5 of Article 62 .. which authorized the Court simply 

to join preliminary objections to the merits. The Court has thus shown 

its intention henceforth not to postpone the definitive settlement of 

objections except in cases covered by the new formula. 
The •••• 
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Les questions pr€liminaires qui peuvent surgir en matiere 

consultative ne sont pas tout a fait de rn&te nature qu 1en matiere 

contentieuse. Certes, des questions concernant la competence de la 

Cour peuvent aussi se poser, puisque l'article 65, paragraphe 1, du 

Statut ne permet a la Cour de donner un avis consultatif que si la 

demande 8mane d'un organe ou d'une institution dQment autoris€ ala 

formuler et porte sur une question juridique. x.ie le Sto.tut n 1impose pas 

A la Cour 1' obligation absolue de dormer un avis dans tous les cas aU 

elle serait competente pour le faire. L' article 65, paragraphe l, lui 

laisse la liberte de s 1 y refuser si elle juge 1nopportun d'agir. La 

question de 1 1 opportunit€ de donner un avis consult at if peut ain.si 

jouer un rSle analogue a celui de la recevabilit€ en matiere 

contentieuse. La procedure consultative connaft enfin dans la 

pratique de la Cour une troisiGme categorie de questions pr6liminaires 

si elle estime que, telle qu 1 elle e3t formuleeJ la question sur 

laquelle son avis est demande ne pr~e pas a r€ponse de sa part, la 

Cour se consid~re comme libre de reformuler cette question& 

Le Reglement est tres sommaire en ce qui concerne la procedure 

consultative~ Les questions preliminaires qui viennent d 1 ~re 

evoquees n 1 y sont pas mentionnees. L1 article S(, parasraphe l, 

contient la disposition suivante : 

11En matiere d 1 avis consultatifs, la Cour applique, en 
dehors des dispositions de 1 1 article 96 de la Charte et du 
chapitre IV du Statut, les articles ci-npres. Elle s'inspire, 
en outreJ des dispositions du present R0Glement relatives a la 
procedure en matiere contentieuse da..'1S la mesure aU elle les 
reccrmatt applicables : 8. cet effet, elle recherche avant 
tout si la demande d 1 avis consultatif a trait ou non a une 
questi~n juridique actuellement pendante entre deux au plusieurs 
Etats. '' 

En •••• 
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The preliminary questions which may arise in advisory proceedings 

are not entirely of the same nature as those in contentious proceedings, 

Of course, questions concerning the competence of the Court may also 

arise~ since Article 65, paragraph l, of the Statute permits the Court 

to give an advisory opinion only if the request emanates from a body 

authorized to make such a request and relates to a legal question. 

The Statute does not however impose on the Court an absolute obligation 

to give an opinion in all cases in which it is competent to do so. 

Article 65, paragraph 1, leaves it free to refuse if it cdnsiders that 

it is not proper to proceed, The question of the propriety of giving 

an advisory opinion may thus play a part analogous to that of admissibility 

in contentious proceedings. Finally, in advisory proceedings the 

practice of the Court recognizes a third category of preliminary 

questions: if it considers that the question on which its opinion is 

asked does not, as formulated, lend itself to being answered by the 

Court, the Court regards itsel? as free to reformulate the question. 

The provisions of the Rules of Court concerning advisory proceedings 

are very summary; the preliminary questions just referred to are not 

mentioned. Article 87J paragraph 1, contains the following provision: 

''In proceedings in regar'd to advisory opinions, the Court 
shallJ in addition to the provisions of Article 96 of the Charter 
and Chapter IV of the Statute, apply the provisions of the Articles 
which follow. It shall also be guided by the provisions of these 
Rules which apply in contentious cases to the extent to which it 
recognizes them to be applicable; for this purpose it shall above 
all consider whether the request for the advisory opinion relates 
to a legal question actually pending between two or more States. 11 

In .... 
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En matibre consultative, il ne par aft pas moins d€sirable qu 1 en 

mati0re contentieuse que les questions pr€liminaires soient tranch€es 

avant toute proc€dure sur le fond. Sinon, la reponse a une question 

pr€11minaire risquerait de renctre vains le temps et 1 1 arr;ent consacres 

a la proc€dure sur le fond. C'est pourquoi 1 1 esprit et la lettre de 

l 1 article 87, par~1rapbe 1, exigent, a rnes yeux, que les dispositions 

du Reg;lement concernant les exceptions pr€liminaires en rnatiC:re 

contentieuse soient aussi appliqu€es dans la mesure du possible en 

matibre consultative. 

En la presente affaire, ont €t€ soulev8es des questions 

pr€lirninaires concernant aussi bien la competence de la Cour que 

l'opportunit0 de son exercice et que la reformulation eventuelle des 

questions soumises a la Cour. 

Avant l 1 ouverture de la procedure orale sur le fond, la Cour a 

indireotemer~ effleure une de ces questions, oelle de sa competence, 

en prenant position, par ordonnance du 22 mai 1975, sur les requ~es 

par lesquelles les Gouvernements marocain et mauritanien avaient 

demand€ a designer des juges ad hoc. En acceptant la demande du 

Gouvernement marocain, la Cour a ainsi motivE! sa d8cision : 

11Consid4r'ant •••• 
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In proc~edings in regard to advi . .sory opinions, 1 t appears no less 

desirable than in contentious proceedings that preliminary questions 

should be settled before any proceedings on the substantive issues. 

There would otherwise be a rir;k that a reply to a preU.minary questinn 

would cause the time and money devoted to the proceedings on the 

substance to be wasted. That is w~y the spiri-t and the letter of 

Article 87, paragraph 1, in my v:i.ew require that the provisi•:).s of the 

Rules concerning preliminary ob;jections in contentious case:!'J should 

also be applied so far as possible in advisory proceedings. 

In the present case, preliminary questions have been raised 

concerning both the Court's competence and the propriety of its 

exercise, and the possible reframing of the questions submitted 

to the court. 

Before the opening of the oral proceedings on the sub.stanti ve 

issues, the Court indirectly touched on one of these questions~ that 

of its competenceJ when by its Order of 22 May 1975 it ruled on the 

applications by the Moroccan and Mauri tan ian Governments for the 

appointment of judges ad hoc, When accepting the Moroccan Government's 

application, the Court gave the following reason for its decision: 

11 Whereas •••• 
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11Consid€!rant que, aux fins de la presente question 
pr€1iminaire qu 1est la composition de la Cour en 1 1 attaire, les 
elements sownis a la Gaur indiquent que, au moment de 1 1 adoption 
de la resolution 3292 (JIXJX), 11 paraissait y avoir un difterend 
juridique relatif au oerritoire du Sahara occidental entre le 
Maroc et l 1Espagne; que les questions posees dans la requ!l'te pour 
avis peuvent l!tre consid€rees conune se r«ttachant a ce differend 
et qu'en consequence, pour l 1 application de 1 1 article 89 du 
Re~lement, l'avis consultatif sollicit€ dans cette resolution 
par aft l!tre demand€ 1 au sujet d 1 une question Juridique 
actuellement pend ante entre deux ou plusieurs Etats 1 ." 

Gomme la competence de la Gaur depend du caractere juridique des 

questions qui lui sont posees, il •rn de soi que la Cour est competente 

pour connattre d 1une requ@te pour avis consultatif au sujet d'une 

question juridique pendante entre deux ou plusieurs Etats. L'ordonnance 

du 22 mai 1975 implique done que la Gour s'est consider'" comme 

cornpBtente, mais seulement a titre provisoire. Elle a declare quel au 

moment de l'adoption de la resolution 3292 (XXIX) de 1 1 Assem~lee 

g€n€ra.le, il paraissait y avoir un diff9rend juridique relatif au 

territoire du Sahara occidental entre l.e Maroc et 1 1Espagne et elle en 

a conclu, avec la m6'tne absence de certitude 1 que l'avis consultatif 

paraissait avoir ete demand€ au sujet d 1 une question juridique 

pendante entre deux Etats. Cela repr€sentait une sorte de fuite en 

avant imposant a la Cour le devoir de prendre position plus tard sur 

une question de nature pr€liminaire. 

L1 ordonnance du 22 mai 1975 souleve une question d 1 interpr€tation 

de 1 1 article £:9 du R8e;lement que 1 1 on ne saurait passer sous silence. 

Cet article prescrit que les dispositions du Statut concernant la 

d€signation de juges ad hoc s 1 appliquent "si 1 1 avis consult at if 

est demand€ au sujet d 1 une question juridique actuellement pendante 

entre deux ou plusieurs Etats 11
• Mais que se passe-t-il si le 

diff€rend envis ag€ dans la requ€te pour avis oonsultatif a cesse 

d'exister •••• 
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11Whereas, for the purpose of the present preliminary issue 
of the composition of the Court in the proceedings, the material 
submitted to the Court indicates that, when resolution 3292 (XXIX) 
was adopted, there appeared to be a legal dispute between Morocco 
and Spa.in regarding the Territory of Western Sahara; that the 
questions contained in the request for an opinion may be considered 
to be connected with that dispute: and tha~ in consequence, for 
purposes of application of Article 89 of the Rules of Court, the 
advisory opinion requested in that resolution appears to be one 
'upon a legal question actually pending between two or rrore States'.'' 

Since the competence of the Court depends on the questions which are 

put to it being legal ones, it goes without saying that the Court is 

competent to entertain a request for advisory opinion on a legal question 

pending between t-..ro or more States. The Order of 22 May 1975 therefore 

implies that the Court regarded itself as competent, but only on a 

provisional basis, It stated that, when General Assembly 

resolution 3292 (XXIX) was adopted, there appeared to be a legal dispute 

between Morocco and Spain regarding the territory of Western Sahara, and 

it concluded, with the same absence of certainty, that the advisory opinion 

appeared to have been requested upon a legal question pending between two 

States. This was thus a sor~ of side-stepping of the point, which 

imposed on the Court the duty to co!IT.lit itseli' or. a pre·liminary question 

The Order of 22 May 1975 raises a question of interpretation of 

Article 89 of the Rules which cannot be passed over. That Article 

provides that the pr·ovisions of the Statute concerning the appointment 

of judges ad hoc apply 11 if the advisory opinion is requested upon a 

legal question actually pending between two or more State.s". But 

what happens !f the dispute contemplated in the request for advisory 

opinion has ceased to exist at the time when the Court takes its decision 

on • , • , 
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d'exister au moment oU la Cour prend position sur la demande de 

designation d'un juc;e ad hoc? L1 ordonnance s'en tient 8. la situation 

qui existait le 13 decembre 1974, au moment de I' adoption par 

l'Assemblee g€n€rale de la resolution demandant 1 1 avis de la Cour. 

L1 ordonnance a ete adoptee, dit son texte, en consid8ration "des 

elements Soumis a la Cour II. Cela comprend les pi~ ces ecri tes deposees 

par l'Espagne, le Haroc et la Mauritanie ainsi que les exposes 

pr€sent€s par les represent ants de ces Etats et de 1 1 Alg6rie au cours 

des au.diences publiques du 12 au 16 mai 1975 consacrees a la 

d€signation evcntuelle de juges ad hoc. De leur ex amen, la Cour a 

seulement conclu qu 1ils indiquaient 11que, au moment de 1 1 adoption de 

la resolution 3292 (XXDC), il paraissai+, y avoir un differend 

juridique relatif au territoire du Sahara occidental entre le Maroc et 

l'Espagne''. Elle n'a pas recherche s 1 il ne ressortcllt pas aussi de 

ces declarations que le differend ayant peut-etre existe 

le 13 decembre 1974 avait disparu. En pareil cas, il --!Tait fallu 

examiner si 1 1 article 89 du R.8glement exigeatt ru3anmoins la 

designation d'un juge ad hoc, ce que pour ma part je ne pense pas. 

En ne consid€rant pas l'evolution eventuelle de la situation entre 

le 13 decembre 1974 et le 22 mal 1975, I' ordonnance presente done une 

lacune. Elle aurait notamment dG examiner s 1il existait vraiment au 

mois de mai 1975 un differend juridique entre le Maroc et 1 'Espagne au 

sujet de la qualification du Sahara occidental conune terra nullius au 

moment de sa colonisation par l'Espagnt~ 

En •••• 



- 5 -

on the request for the appointment of a judge ad hoc? The Order 

is confined to the situation existing on 13 December 1974, when 

the resolution seeking the opinion of the Court was adopted by 

the General Assembly. The Order was adopted, according to its 

text, in view of the "material submitted to the Court". This 

includes the written statements filed by Spain, Morocco and 

Mauritania, and the statements made by the r·epresentatives of 

those States and of Algeria during the public hearings (12 to 16 May 1975) 

devoted to the possible appointment of judges ad hoc. From its 

examination of this material, the Court draw solely the conclusion 

that they indicated ''that, when resolution 3292 (XXIX) was adopted, 

there appeared to be a legal dispute between Morocco and Spain 

regarding the Territory of Western Sahara11
• It did not seek to 

ascertain whether these statements did not also reveal that the dispute 

which had perhaps existed on 13 December 1974 had disappeared. It 

would ..i.n such ease have been ne:cessary to consider• whether Article £-9 

of the Rules nevertheless required the appointment of a judge ad hoc, 

which for my part I do not think it did. By not considering the 

possible development of the situation between 13 December 1974, and 

22 May 1975, the Order therefore contains a lacuna. In particular, 

the question should have been examir,ed whether in _May 1975 there rcr-.lly was 

a legal disPute between Morocco and Spain as to the categorization of 

Western Sahara as terra nullius at the time of its colonization by Spain. 

Further, , ••• 



- 6 -

En outre il faut constater que 1 1 article 89 du RGglement ne 

prescrit 1 1 application de 1 1 article 31 du Statut que si une question 

juridique pendante entre deux ou plusieurs Etats est une r€alite 

actuelle. Il ne parle pas d'un diff€rend para1ssant exister. Il est 

vrai que, dans son avis consultatif sur les Consequences juridiques 

pour les Etats de la presence continue de 1 1Afrigue du Sud en Namibie 

(Sud-Ouest africain) nonobstant la resolution 276 (19JO) du Conseil de 

securite, la Cour a dit que la question des juges ad hOC devait @tre 

reGlee avant tout d8bat sur les exceptions pr€liminaires et que la 

d€icision prise ne prejugeait pas la competence de la Cour au cas oU 

l'on pretendrait, par example, qu'il n'existait pas de differend 

(C.I.J. Recueil 1971, p. 25 et 26). Je ne suis pas pre't il. suivre ce 

raisonnement. Une designation de juge ad hoc est dCfinitive et vaut 

pour toute la procedure. Accepter pareille designation en supposant 

qurun d.iff8rend existe, mais laisser en suspens toute prise de 

position definitive quant a 1 1existence de ce differend, comporte des 

risques graves. Tout d 1 abord~ Si cette prise de position est 

finalement negative et va a l'encontre de l 1 appreciation provisoire de 

la Cour, cela impliquera qu 1il n 1 aurait pas dU' y avoir de juge ad hoc. 

De surcrof't le juge ad hoc sera admis a participer au vote final sur 

la question dont la Cour a fait d.§pendre la 1Cgalit8 de sa presence 

sur le siGge; il se peut m~ que sa propre voix soit d8cisive a cet 

egard. 

A man avis, le moment est venu pour la Cour d 1 abandonner une 

pratique susceptible de donner lieu a de telles anomalies proc8durales. 

Elle aurait d 1 autant plus de raisons dele faire que l'un des buts 

principaux de la revision du R~g1ement adoptee en 1972 a ete d'8viter 

que •••• 
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Further, it should be observed that Article 89 of the Rules only 

calls for application of Article 31 of the Statute if a legal question 

pending between two or more states is a matter of current reality. 

It does not refer to a dispute which appears to exist. The Court did 

of course say, in its Advisory Opinion on the Legal consequences for 

States of the Continued Presence of south Africa in Namibia 

(South-West Africa) notwithstanding security Council Resolution 276 ( 1970), 

that the question of judges ad hoc had to be settled before any argument 

on the preliminary objections, and that the decision taken did not 

prejudge the competence of the court if it were claimed, for example, 

that there was no dispute (I.G.J. Reports 1971, pp. 25 f.). I am 

not prepared to follow this reasoning. The appointment of a judge ad hoc 

is definitive~ and operates for the whole of the proceedings. To 

accept such an appointment on the supposition that a dispute exists, 

but to leave in suspense any definitive decision as to the existence of 

that dispute, involves serious risks. First of all, if the ultimate 

decision is negative_, and contrary to the provisional assessment made 

by the Court, this will imply that there should not have been any 

judge ~· In addition, the judge ad hoc will be permitted to take 

part in the final vote on tbe question upon which the court has made 

the legality of his presence on the Bench depend; it could even happen 

that his own vote tipped the scale on the point. 

In my opinion, the time has come for the Court to abandon a 

practice which is capable of giving rise to such procedural 

anomalies. It would have all the more reason to do so inasmuch 

as one of the principal objects of the revision of the Rules adopted 

in ...• 
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que les r€ponses a des questions pr€liminaires soient repartees a la 

fin de la procedure. Lars des audiences du mois de mai 1975, la Cour 

avait devant elle les repr€sentants du Maroc et de la Mauritanie ainsi 

que de l 1Espagne et elle 8tait en possession non seulement des 

ppoc8s-verbaux de 1 1Assembl€e Gen8rale concernant la question de la 

d€colonisation du Sahara occidental mais encore des pi.Jces £crites de 

la pr€sente procedure, avec leurs annexes. Je me permets de penser 

que, dans des conditions si favorables, elle aurait pu, moyennant des 

questians ad€quates pos8es aux repr€sentants des trois Etats concern8s, 

obtenir taus les renseignements n€cessaires pour verifier s 1il 

existait entre eux un ou plusieurs diff€rends juridiques au sujet du 

Sahara occidental. Elle n' aura1t alors pa.s eu t:esoin de diff8rer sa 

reponse a cette question jusqu'a la fin de la procedure sur le fond~ 

En outre je suis d'avis que la Cour aurait d~ definir l 1 objet des 

questions pos€es par 1 1 Assembl€e s€n€rale d0s le mois de mai 1975, 

€poque a laq_uelle leS mernbres de la Cour avaient eu le temps de se 

familiariser avec le contenu des proc::::s-verbaux de 1' Assembl€e 

g€n€rale~ A quelle source meilleure la Cour aurait-elle pu avoir 

recours pour se rendre compte du sens des questio~ ? La d€finition 

de leur objet aurait permis d'exarniner leur caractere juridique ou non, 

ainsi que 1 1 opportunit8 de les reformuler. Ainsi taus les points 

pr€limina:i.res auraient pu Btre tranchBs avant 1 1 ouverture de la 

procedure orale sur le fond, ce qui aurait permis d'orienter celle-ci 

sur des sujets pr€cis et soigneusement circonscrits. La dur8e de la 

procedure s'en serait trouvee raccourcie. LaCour ayant choisi une 

autre methode de proc€der, ce n 1est que maintenant, au stade ultime 

de l 1 affaire, que les questior~ pr€liminaires sont r4gl€es. 

Ce ... ~~ 
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Another Spanish historian, Seco de Lucena, in his work 

Le Maroc au d~but du XIVe si~cle (p, 94), related that the Sultan 

Habib ben Othman, who reigned from 1331 to 1351, made Sijilmassa 

the capital of the territory of Sahara. 

One cannot conclude this ljst of the facts recorded by the 

historians~ providing indisputable evidence of the extension of the 

authority of Morocco to the Sakiet El Hamra as far as Cape Bojador, 

without mentioning the decisive support they received from the geographer 

El Idrissi, 

El Idrissi, following in the tradition of Marinos of Tyre, the 

founder of mathematic geography based on the calculation of longitudes 

and latitudes, and precursor of the great Ptolemy, was tbe most 

illustrious geograpber in the Arab world. and Europe of the Middle Ages. 

His knowledge was highly esteemed by the Norman kings of Sicily, in 

whose kingdom be wrote, in 1154, a great work describing the geography 

of northern Africa, Nouzbat al Mouchtak. Taking the facts strictly into 

account, he situates the western Sahara within the confines of Moroccc. 

* 

* * 

~ 

Spain has alleged, in order to show that Western Sahara was distinct 

from Morocco and had no ties with it, that the latter Power had left there 

no building of the Moroccan archi tec·tural type. That is to ;forget that 

typical Moroccan architecture belongs to the cities, and has nowhere left 

traces in the desert. 

On •••• 
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En revanche~ le Maroc a construit au Sahara occidental des routes 

le traversant de part en partJ du nord au sud. Deux routes principales 

ont ete notamrnent mentionn€es : la route de Lemtouna et celle de Jouder. 

Pr€tendrait-on qu'elles ont ete construites par les tribus b€douines ? 

A propos de la route Lemtouna~ il n'y a nul besoin de citer les 

historiens qui en parlent, car depuis sa construction il y a neuf cents 

ans, elle est encore praticable. En 1678 le sultan Moulay Rachid 

emprunta cette route dans deux de ses expeditions au-dela du Sahara 

occidental (Domenech, op. cit., p. 30). 

La route Jouder a ete construite plus tard, au temps du 

sultan Ahmed el Mansour 3 a l 1 occasion de son exp€dition au Soudan. 

On peut conclure en dCfinitive de ce qui precede que les trois 

dynasties des Idrissides~ des Almoravides et des Almohades ont 4tendu 

sans discontinuite leur autorite sur au moins le nord du Sahara, a 

Sakiet El Hamra. 

* 

* * 

Les expeditions militaires 

L'autorite des Sultans sur le Sahara occidental, reconnue par la 

communaute internationale des temps passes, ne pouvait manquer de se 

manifester par une presence de forces armees. 

Les expeditions des Sultans Btaient de deux sortes : les unes 

avaient pour objectif le contr6le du Sahara occidental, et plus 

pr€cisement de la Sakiet El Hamra. Les expeditions de 1882 et de 1886 

en sont des exemples. Les autres empruntaient le Sahara occidental 

pour se rendre dans les pays du sudy jusqu'au fleuve Niger et 

Tombouctou. 

bans •.•• 
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On the other hand~ Morocco built roads in Western Sahara which 

went right across it, from north to south. Two main roads in particular 

have teen mentioned: the I~mtouna road and that of Jouder. Could it 

claim that they were built by the Bedouin tribes? As far as the Lemtouna 

road is concerned, there is no need to quote the historians who speak 

of 1 t.- for, 900 years after it was built, it can still be used. In 

1678 Sultan Moulayfu.L~leed used that road in two of his expeditions 

beyond Western Sahara (Domenech, op. cit., p. 30). 

The Jouder road was built later, in the time of Sultan Ahmad al-Mansour, 

on the occasion of his expedition to the Soudan. 

One can conclude definitely from the foregoing that three dynasties 

of the Idrissids_. tbe Almoruvids and the Almohads have extended their 

authority without a brec.k over at any rate the north of the Sahara~ at 

Sakiet El Hamra. 

* 

* * 
The -~ili tary ExpeC.i tions 

The authority of tlw Sultans over western Sahara, recognized by 

the international community of fo~mer times, could not fail to make 

itself known through the presence of armed forces. 

The expeditions of the Sultans were of two kinds: some had as 

their purpose control of Western Sahara, and more particularly the 

Sakiet El Hamra. The ~xpeditions of 1882 and 1886 are examples of 

these, The others went through Western Sahara in order to go to the 

countries in the south, as far as the River Niger and Timbu~tu. 

In .... 
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Dans son ouvrage Avec les rois Alaouites (p. 35), 

Odette de Puigaudeau constate que 11les interventions ch€rifiennes 

perdirent leur caractere de conqu@te pour ne conserver que celui de 

tournees d' inspection et de prestige". 

C 1 est le moment consider€ par 1 1 avis comme etant celui de la 

colonisation espaanole. 

I£s documents du temps d8montrent qu 1 il y a accord entre 

l 1histoire et les rapports des d!plomates. Ainsi le consul de France 

a Mogador, dans son rapport du 7 juin 1886 au ministre de France a 

Tanger, ecri t : 

ttL' expedition du sultan Mouley Hassan dans le Sous peut ftre 
considCree comme entiBrement termin€e. Ce ~'a ete qu 1une marche 
triomphale. Toutes les tribus se sent soumises et lui ont jur€ 
fid€lit€. Il n'est pas jusqu1 aux nomades du Sahara qui n'aient 
tenu a lui apporter des m€haris et lui offrir leur concours pour 
la r;uerre sainte. 11 (Doc. presentes par le Royaume du Maroc,. 
Livre II, ann. n' 115.) 

Il faut souligner,. a propos de ce rapport, les passages relatifs 

aux serments de fidelit4 des tribus et le concours que les tribus du 

Sahara ont propos€ au Sultan en vue de la suerre sainte. J 1 y 

reviendrai a propo..::; de la solidari te· re1ie;ieuse entre Sahraouis et 

Marocains. 

A souligner eGalement que, si les forces du Sultan en 1882 et 1886 

n 1 ont pas €te jusqu 1 en plein Sahara,. c 1est parce que Sakiet El Hamra, 

seu1e, relevait du Maroc et qu'i1 s'a.gissait, comme il a ete rappel€, 

de tournees d 1 inspection et de prestice. 

* 

* * 
Les autres expeditions empruntaient le territoire saharien comme 

lieu de passage vers le Soudan (ou Mali), Tombouctou et le Nicer. 

Ces •••• 
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In her work Avec les rois Alaouites (p. 35), ruette de Pui.gaudeau 

notes that "the Sherifian interventions lost their character of conquest 

and only retained that of tours of inspection and prestige". 

This was at the time which is considered in the Opinion to be the 

time of colonization by Spain. 

The documents of the time show that history and tbe reports of 

diplomats agree. For example, the French Consul in Mogador, in his 

report of 7 June 1886 to the French Minister in Tangier, wrote: 

"The expedition of Sultan Moulay Hassan to the Souss can 
be regarded as fully completed. It was a triumphal progress 
all the way, All the tribes made their submission and swore 
allegiance to him. Even the very nomads of the Sahara were 
bent on bringing him fast camels and offering him their help 
in the Holy War." (Documents submitted by the Kingdom of Morocco, 
No. 115.) 

\'/hat should be noted in this report are the passages concerning 

the oaths of allegiance of the tribes and the help which the tribes 

of the Sahara offered the Sultan in connection with the Holy War. I 

shall revert to the point in relation to the religious solidarity between 

Sahrawi and Moroccans. 

It should also be stressed that the reason why the Sultan 1 s forces 

in 1882 and 1886 did not go right on into the heart of the Sahara was 

that only the Sakiet El Hamra appertained to f\'Jorocco, and it was a 

matter, as has been recalled, of tours of inspection and prestige. 

* 

* * 
The other expeditions used the Saharan territory as a way through 

to the Soudan (or Mali), Timbuktu and the Niger. 
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Ces exp€ditions passaient par le Sahara occidental sans encombre, 

les arm€es qui les entreprenaient €tant chez elles. Parfois des 

elements sahariens se joignaient aux forces marocaines et, de toute 

fac;on, celles-ci trouvaient aupr.:Os des Sahariens toute 1 1 aide dont 

elles avaient besoin en cours de route. 

Des Sahariens se joic;naient r.1€rne aux tr;:upes du Sultan pour 

combattre avec elles. C1est ainsi que le sultan Abdelmoumen srest 

fait aider, au si~Ge d'Iglis, de troupes orieinaires du sud de 1 1 Atlas 

et du desert (Huici, p. 68). 

* 

* ' 
C1est dans les ecrits des historians diGnes de confiance qu'il 

faut chercher les renseignements au suJet de ces exp€ditions. 

On lit dans vernet qu 1 en 7CJ7 Moussa ben Nosal'r, un Libanais 

converti a 1 1 Islam, le compat.;non de Tarek ben Ziad au passage 

hlstor:...~ue du d€troit de Gibr<L tar qui porte le rcom de ce dertti.er, 

ainsi que dans la. conqu€te de 1 'Espagne, envoya son fils Marouanc a 

l'extrAme Sous ou Sakiet El Hamra (op. cit., p. ;;6). 

En 721, toujours d 1 ,':lrt·~s Vernet, un neveu d 1 0kba, le conqu€rant 

du Maroc .. poussa jusqu 1 au Soudan (p. 71). 

Il. ajoute que le gouverneur ( ou cai'd) marocain du Sahara, 

Mohamed Sonja1', ainsi que le cal'd Moussa ben Ali El Afia, y sont 

alles, le premier en 70~., le second en 10)2, en passant par le 

Sahara (op. cit., P. 55 et 216 a 218). 

Domenech Lcluente raconte a son tour qu 1 en 1584 et 1589 

Ahmed El Hansot<r el Assadi entreprit deux expeditions au Soudan 

(op. cit., p. 28 et 30). 

En •••• 
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Tt.ose expeditions passed through Western SahJra without hindrance 

as the armies which undertook them were on home territory. Sometimes 

Saharan contingents joined the Moroccan forces and~ in any case, the 

latter received from the Saharans all the help they needed along the 

way. 

Saharans even joined the Sultan 1 s troops in order to fight at their 

side. For instance., Sultan Abdul Moumen got help_, at the siege of Igli, 

from troops who came from south of the Atlas and from the desert 

(Huici, p. 68). 

* 
* * 

It is in the writings of historians worthy of confidence that 

information about those expeditions must be sought. 

One reads in Vernet that in 707 Moussa ben Nosa!r, a Lebanese converted 

to Islam, the companion of Tarek Ben Ziad in the historic passage of the 

Straits of Gibraltkr which is named after the latter, and also in the 

conquest of Spain, sent his son Merouan to the furthest Souss to the 

Sakiet El Hamra (op. cit., p. 36). 

In 721, still according to vernet, a nephew of Okba, the conqueror 

of Morocco, penetrated as far as the Soudan (p. 71). 

He adds that the Moroccan governor (or ~aid) of the Sahara, 

Muhammad Sonja! and also Caid Mussa Ben Ali El Afia, went there 1 the 

former in 701 and the latter in 10)21 passing through the Sahara on 

their way (op. cit., pp, 55 and 216 ff.). 

Domenech Lafuente, too~ relates that in 1584 and 158-9 

Ahmad al-Mansour el-Assadi undertook two expeditions to the Soudan 

(op, cit., pp. 28 and 30). 

In ..... 
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En 1618, Moulay Zidane envoya une exp€d1 tion a travers le Sahara 

atteigaant Tombouctou. 

En 1665, Mvulay Rachid, de la dynastie alaouite regnante, dirieea 

une expedition vers le Soudan (op. cit., p. 33). 

En 1678, il diricea deux expeditions par la route Lemtouna vers 

1e sud Q1..1. 

Entre 1734 et 1736, Mou1ay Abdallah orcanisa une expedition vers 

1e Soudan (id,). 

En 1730, Moulay Abdallah dirigea une premiere expedition vers le 

sene~al, qui passa par Massa, Wady Noun et Sak:iet El Hamra~ et une 

seconde entre 1734 et 1736, au Soudan Q1..1. 

Entre 1802 et 1809, Moulay Slimane ctep~cha deux expeditions vers 

1e sud Q1..1. 

* 
* 7(-

Les Sahraouis, au surplus, sollicita.ient eux-m&les 1 1 assistaJ.1ce 

des sultans pour repousser les attaques des forces etrang&res, 

non~ement celles de l'Espe~ne et de la France. 

Dans son ouvra~_;e precite, p~e 33, Domenech ecrit que les f\1aures 

se consid€raient a tel point li€s au Sultan du Maroc que, lorsque les 

troupes frangaises arriv0rent aux limites de la f'.1auritanie et du Hodh, 

les troupes menac€es dernanderent secours et assistance a Moulay Abdel Aziz, 

le Roi du Maroc, qui a revendiqu€ ces r€cions comme relevant de sa 

souverainete. Le Sultan qui lui succ€da a envoy€ son propre onole 

Moulay Idriss avec des arrnes et des munitions pour soutenir la 

guerre sainte centre les FranQaiS qu til a assi€g€s a Tidjikja. 

~ ... ; 
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In 1618~ Moulay Zidane sent an expedition through the Sahara 

which reached Timbkuktu. 

In 1665, Moulay Rasheed, of the reigning 1Alaweet dynasty, 

commanded an expeditioq to the Soudan (op. cit., p. 33). 

In 1678,he cammandedt~o expeditions which followed the Lemtouna 

route to the south (ibid.). 

Between 1734 and 1736, Moulay Abdullah organized an expedition 

to the Soudan (ibid.). 

In 1730, Moulay Abdullah commanded a first expedition to the 

Senegal, which went by way of Massa, Wadi Noun and the Sakiet El Hamra, 

and a second between 1734 and 1736, to the Soudan (ibid.). 

Between 1802 and 1809, Moulay Suloiman sent two expeditions to 

the south (ibid.). 

* 

* * 
The Sahrawi, moreover, themselves asked the Sultan for help in 

repelling attacks by foreign forces, namely those of Spain and France. 

Domenech, on page 33 of the work already quoted, writes that the 

Moors considered that their ties with the Sultan of Morocco were so 

close that, when the French troops arrived on the confines of Mauritania 

and the Hodh, the threatened troops requested help and assistance from 

Moulay Abdul-'Azeez, the King of Morocco, who had claimed those regions 

as coming under his sovereignty. The Sultan who succeeded him sent his 

own uncleJ Moulay Idriss, with arms and munitions to support the Holy war 

against the French 1 whom he beseiged at Tijiqja. 

* 

* * 

Religious •••• 
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Les liens religieux 

Le sentiment religieux n'eXclut pas la solidarit€ ethnique ou 

nationale entre Sahraoui et Marocains. Il la consolide plut6t. 

Ce lien a ete n€glig€ par l'avis. Pourtant il n'est pas douteux 

que le lien religieux est un des €18ments consti tutifs des liens 

juridiques et de la nationalit8~ s'ajoutant aux liens ethniques, sociaux, 

culturels, economiques et aux aspirations nationales, pour les cimenter. 

Et cela d'autant plus que le Sultan cumulait les pouvoirs temporel et 

spirituel, n~~t les cadis qui appliquent le droit musulman. Les 

exemples modernes attestant la force des liens religieux abondent: 1 1 Irlande, 

le Pakistan, le Bangladesh, les Etats dont les cons~itutions d€terrninent la 

religion du chef de 1 'Etat ou insti tuent nne religion d'Etat. 

Le lien religieux est done un element constitutif du lien juridique. 

Nonobstant les all€gations espagpoles, la documentation d€ja 

signalee d€montre que le lien religieux entre Sahraoui et Marocains 

s'exprimait jusque par le recours a la guerre sainte. Et cela quoique 

laguerre sainte illustr€e par l 1esprit de croisade puis par la grande 

epopee de Saladin, l'un et l'autre ayant en vue les lieux saints de la 

chretiente ou de l'Islam, ait perdu beaucoup de son ardeur et de son 

efficacite. T€moin l'attitude des Puissances tant chretiennes que 

musulmanes restees sourdes a l'appel pour la d€livrance des lieux saints 

de Jt5rusalem. 

L'esprit de la guerra sainte s'est n€anmoins mieux conserve au 

Maroc et au Sahara occidental, face aux Puissances colonialistes 

chretiennes. Je renvoie a 1 rhistorien ]}omenech (supra, p, 18 et suiv.) et 

au rapport du consul de France a Mogador (supra, p. 22). 

Pour •..• 
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Religious Ties 

Religious feeling does not preclude ethnic or national 

solidarity between Sah:r:·awi and Moroccans. 

consolidate it. 

It tends, rather, to 

That tie has been neglected in tl1e Opinion~ Yet tl:ere is no 

doubt that the religious tie is one of the constituent elements in 

legal ties and in those of nq~ionality, being additional to ethnic, 

social, cultural and economic ties and national aspirations, and 

making them more binding: the more so in that the Sultan possessed 

both temporal and spiritual powers, and appointed the caids who applied 

Muslim law. Modern examples showing the strength of religiO!·s ties 

abound: Ireland, Pakistan, Bangladesh and the States with constitutions 

which determine the religion of the Head of State or establish a State 

religion, 

The religious tie is thus a constituent element of the legal tie. 

Notwithstanding the Spanis~l allegations, thE.- documentation already 

mentioned shows that the religious ties between the Sahrawi and the 

Moroccans fotu1d expression even in recourse to the holy war. That was 

the case even though holy wars, rendered illustrious by the cru ..... ading 

spirit and later by the great epic of Saladin, each concerned with the 

holy places of Christendom or Islam, had lost much of their zeal and 

effectiveness - witness the attitude of the Powers, both Christian and 

Muslim, which remained deaf to the appeal to rescue the holy places of 

Jerusalem, 

The·spirit of a holy war nevertheless remained more alive in Morocco 

and Western Sahara, confronted with the Christian colonialist powers. 

I would refer again to the hj storian Domenech (supra, p. 18 ff.) and to 

the report from the French consul in Mogador (supra, p. 22). 

To , , •• 
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Pour attester 1 1 existence du lien religieux entre les Sahraouis ""Jt 

les r1arocains, 11 faut ci ter en parti culier Paul Cam bon, 1 1 ambassao.eur 

de France a Madrid, qui rapporte les propos suivants a son ministre 

des affaires etrangeres 

11 Il a toujours ete reconnu que la souverainete terri toriale 
du Sultan s'€tend aussi loin que sa suzerainete religieuse et, 
comme 11 est hors de doute que les populations du cap Juby lui 
sont soumises au point de vue religieux, nous pourrions consid€rer 
sa souverainete conune indiscutable." (Documents diplomatiques 
fransais, l871-1914s lre s€rie, tome VIII.) 

* 

* * 
Rappelons enfin que l'islamisation des Etats de l 1Afrique occidentale 

(le Mali, le Ghana, le Nig€ria, le senegal, etc,) a €t€ la continuation 

de cette conqu@te arabe dont le point de d€part ou le passage €tait 

generalement la province d€tachee par la col•nisation sous la 

denomination de Sahara espagnol. Les Royaumes du Mali et du Ghana 

en ont ete consclid€s et ont subsiste forts et prosperes jusqu'a la 

conqu@te europeenne, laquelle en a sap£ les fondements par le partage 

de l'Afrique et sa colonisation et par la traite massive vers les deux 

Am€riques, dont l'ampleur n'eut pas de precedent depuis l'Antiquite 

gr€co-roma1ne et dont les vestiges subsistent dans l'apartheid en 

Afrique nu Sud et dans la segregation et la discrimination raciale 1a 
et ailleurs. 

* 
* * 

L'avis traite du droit a l'autod€termination dans ses 

paragraphes 54 a 59. 

ee •... 
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To prove the existence of the religious tie between Sahrawi and 

the Moroccans, one must quote in particular Paul Camban, the FrencA 

Ambassador in Madrid, who reported the following ohservation -in a 

despatch to his Minister of Foreign Affairs! 

"It has always been recognized that the territorial 
sovereignty of the Sultan extends as far as his religious 
suzerainty, and as it is beyond doubt that the peoples of 
Cape Juby are subject to him from the religious point of 
view, we could consider his sovereignty as indisputablee n 
(Documents diplomatiques franqais, 1871-1914, first series, 
vol. VIII). 

* 
Finally, let us recall that the Islamisation of the States of 

Western Africa (Mali, Ghana, Nigeria, Senegal, etc.) was the 

continuation of that Arab conquest which generally set out from or 

through the province detached by colonization under the name of 

Spanish Sahara. The Kingdoms of Mnli and of Ghana were thereby 

consolidated and remained strong and prosperous until the European 

conquest, which undermined their foundations by the partitioning of 

Africa and its colonization, and by the massive slave trade to North 

and South America, which was on a scale without precedent since the 

ancient days of Greece and Rome, and of which vestiges remain in 

apartheid in South Africa and in racial discrimination and segregation 

there and elsewhere. 

* * 
The Opinion deals with the right of self-determination in 

paragraphs 52> to 59. 

The •••• 
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Ce dernier paragraphe se terrnine par l 1 6num€ration de certaines 

hypotheses aUla consultation, par application du principe d 1auto

d€termination, n 1 a pas €tC exig€e par 1 1Assembl€e g€n€rale. Ces 

hypotheses sent tres nornbreuses. 

Il est certes assez general puisqu'il prevoit in fine 11la 

conviction qu'une consultation efit ete sans n€cessit€ aucune, en raison 

de circonstances sp€ciales 11
• 

N€anmo1ns, 11 me semble qu 1 1l y a une hypoth€se qui merite d'@tre 

mentionn€e sp€cifiquement : c'est la lutte l€gitime en vue de la 

lib€ration de la domination etrang€re. 

L'Assembl€e g€n€rale a affirm€ la l€gitimit€ de cette lutte dans 

au mains quatre resolutions qui sont les r€solutinns 2372 (XXII), 

2403 (XXIII), 2498 et 2517 (XXIV), dont l'ensemble constitue deja 

une coutume. Et le Conseil de securite dans sa resolution 269 (1969) 

l'a affirmee a son tour. 

Cette reconnaissance par les Nations Unies de la 18gitimit€ de 

cette lutte rentre dans le cadre de l 1 8volution du droit affirm€e par 

la Cour dans son avis consultatif sur la Namibie (C.I.J. Recueil 1971, 

p. 31). Et la Cour precise que 11dans ce domaine, comme dans les 

autres, le corpus juris gentium s'est beaucoup enrichi et, pour pouvoir 

s 1 acqui tter fidelement de ses fcnctions, la Cour ne peut 1' ignorer'' 

(ibid.). 

J'al soutenu ce point de vue a l'occasion de l'avis consultatif 

sur la Namibie e~ 1971. Je n'ai pas ete suivi. Je reviens ala charge 

et j'aurais souhait€ que la derniere phrase du paragraphe 59 soit 

completee dans les termes sui vants : 11et notamment la lutte lt:~gi time 

pour la lib€ration de la domination etrang€rett. 

* 

* * 

Rien •... 



- 27 -

The latter paragraph ends by referring to certain instances where 

consultation in application of the principle of self-determination was 

dispensed with by the General Assembly. Such instances ~re very 

numerous. 

The paragraph is certainly in fairly general terms, since it 

mentions in fine "the conviction that a consultation was totally 

urmecessary in view of special circumstances". 

Nevertheless~ it seems to me that there is one case which deserves 

to be mentioned specifically: that is the legitimate struggle for 

liberation from foreign domination. 

The General Assembly has affirmed the legitimacy of that struggle 

in at least four resolutions, namely reDolutions 2372 (XXII)J 

2403 (XXIII), 2498 and 2517 (XXIV), which taken together already 

constitute a custom. Furthermore the Security Council too has 

affirmed it in resolution 269 (1969). 

This recognition by the United Nations of the legitimacy of that 

struggle comes within the framework of the developments in law affirmed 

by the Court in its Advisory /"'pinion on Namibia (I.C~J. Reports 1971, 

p. 31). The Court there explained that: 11 in this domain as elsewhere 

the corpus juris gentium has been considerably enriched~ and this the 

Court, if it is faithfully to discharge its functions~ may not ignoren 

(~). 

I upheld this point of view on the occasion of the Advisory Opinion 

on Namibia in 1971. I was not followed. I return to the charge, and 

I would have liked the last sentence of pc.ragraph 59 to be completed as 

follows: 11and in particular ths legitimate struggle for liberation from 

foreign domination11
• 

* 

* * 

Nothing •••• 
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Rienne saurait manifester davantage la volontE! d'€mancipation 

que la lutte entreprise en commun avec les risques et les immenses 

sacrifices qu'elle comporte. cette lutte est plus decisive que le 

r€f€rendum~ etant absolument sincere et authentique. Et nornbreux 

sent les peuples qui y ont eu recours pour faire triompher leur droit. 

Et, faut-11 le r4pE:ter, c'est cette lutte millE!naire qui a fonde le 

droit des peuples a disposer de leur sort et que les l€gistes, les 

hommes d'Etat, les constitutions et les dE!clarations, la Charte des 

Nations Unies, n'ont fait que reconna1tre et proclamer·solennellement. 

* 

* * 
En t3te de ligna viennent l'Algerie et le Maroc. 

L'Algerie qui, apres avoir hE!rotquernent rE!sistE ala conqu@te 

a ete annexee purement et simplemen 

l 1 Algerie qui a sacrifie un 

million de ses enfants pour reconqu8rir sa liberte, 

Quant au Maroc, il a combattu pendant des siecles pour maintenir 

son independance et l 1 int€grite de sen territoire face a une coalition 

des puissants du jour. Et quand l 1Etat a dQ ceder a des forces 

sup€rieures, le peuple, selon le terme heureux du professeur Dup~y~ 

a pris la rel€ve de l 1Etat, poursuivant le combat sur taus les fronts 

jusqura la victoire finale qui manifesta, mieux que tout ref~rendurn, la 

volonte irresistible de la nation. 

En .... 
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Nothing could show more clearly the will for emancipation than 

the struggle undertaken in common1 with the risks and immense 

sacrifices it entails. That struggle is more decisive than a 

referendum~ being absolutely sincere and authentic. Many are the 

peoples who have had recourse to it to make their right prevail. It 

is, one need hardly repeat, that thousand-year struggle which haF 

established the right of peoples to dispose of their own fate, a right 

which jurists .. statesmen, constitutions a'ld declarations, and the 

United Nations Charter, have merely recognized and solemnly proclaimed. 

* 

* * 
In the forefront we find Algeria and Morocco. 

Algeria, which, after having her• ically resisted the 

was purely and simply annexed 

conquest~ 

Algeria, which sacrificed a million of its children to reconquer its 

freedom~ 

As for Morocco, it fought for centuries to maintain its independence 

and the integrity of its territory in the face of a coalition of the 

mighty ones of the day; and when the State had to give wa7 to superior 

force, the people~ in the felicitous phrase of Professor Dupuy, took 

over from the State, continuing ~he fight on all fronts until the 

final victory which showed~ better than any referendum, the irresistible 

will of the nation. 

Going •••• 
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En rernontant l'histoire, on peut mentionner la lib€ration sans 

referendum, par une lutte legitime de ncmbreux pays. 

La lutte se poursuit encore inlassablement pour la lib€ration 

des peuples de la Namibie et de la Palestine arabe. 

• * 

Parmi les motifs sur lesquels l 1Espagne se base pour convaincre 

la Cour qu'elle doit refuser de r8pondre a la demande d'avis de 

d€cid€ qu 1il soit precede a un referendum, et qu 1elle ne peut revenir 

sur cette d8cision qui la lie; l'avis n'a~ait, dans ces circonstances, 

qu'une port€e acad8mique. 

Cet argument a €t€ a bon droit rejet€ par la Cour. 

Mais pourquoi l'Espagne s'est-elle tellement attach€e au 

r€f€rendum ? 

On en peut trouver 1 1 explicatinn dans le memorandum du ministre 

des affaires 8trang8res d 1Espagne a l'ambassadeur du Maroc a Madrid 

en date du 5 avril 1957, qui determine les modalit€s devant @tre 

adopt~es pour que l'Espagne evacue le territoire, et que le memorandum 

enonce dans les termes suivants 

11 4. La reconnaissance en faveur de l'Espagne, en 
consideration de l 1 oeuvre qu'elle a r€al1see, et sous une 
forme a convenir, de rrivileges speciaux, ainsi que la 
concession d 1un droit pr4f€rentiel en relation a d'autres 
pays, en ce qui concerne le cteveloppement economique ·et 
l'exploitation en coiTDTiun dudit territo1re. 11 (Audience 
du ler juillet 1975.) 

* 

* * 

On •... 
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Going back through history~ one can mention instances of liberation 

without a referendum through the legitimate struggle of numerous 

countries. 

The struggle is still being untiringly pursued for the liberation 

of the peoples of Namibia and Arab Palestine. 

* 

* * 
Among the groundsput forward by Spain to convince the Court that 

it should refuse to answer the General Assembly1 s Request for an 

advisory opinion, it mentions the fact that the Assembly has already 

decided that a referendum should be carried out., and that it cannot 

go back on that decision which is binding on it; the Advisory Opinion 

would, 1 t is alleged .. in those circumstances only be of academic interest. 

Tha.t argument ,>as rightly rejected by the Court. 

But why is Spain so keen on the referendum? 

~e can find the explanation in the memorandum from the Spanish 

Minister for Foreign Affairs to Morocco's Ambassador in Madrid dated 

5 April 1957, which lays down the procedures to be adopted for Spain's 

evacuation of the territory, which the memorandum states in the 

following terms: 

u4. The recognition in favour of Spain, in consideration 
of what it has achieved, and in a form to be agreed, of special 
privileges, as well as the grant of a right preferential to that 
of other countries with regard to the economic development and 
joint exploitation of the said territory." (Hearing of 1 July :1975.) 

* 

* * 

Reference •·•~ 
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Qn.peut revoir ci-haut·les mentfons qu~ j 1ai faites de certaines 

des luttes que les Sahraouis ont ontreprisos en oommun avec los ~~ 

pour repousser les troupes espagnoles et franQaises (supra, p. 24). 

Cette lutte commune demontre leur determination a reintegrer la mere 

patrie (ibid.). 

L'allegeance au Sultan et le dispositif 

Tout en ayant convenu avec la Cour que le Sahara occidental a 

des liens juridiques avec le Royaume du Maroc et l'ensemble mauritanien, 

je conteste que ces liens ne constituaient pour le Maroc rien de plus 

qu'une allegeance entre le sultan du Maroc et certaines des tribus 

nomades vivant sur le territoire du Sahara occidental. 

L'allegeance au Sultan n'est qu'un des €1€rnents des liens juridiques. 

Ces liens €talent de caractere etatique ou politique comme la Cour 

l'a dit. 

En examinant de pres le texte du paragraphe 162 auquel renvoie 

le dispositif, on constate au surplus ce qui suit : 

1. Ce texte ignore totalement la notion de territoire en disant 

que le Maroc avait des liens juridiques avec oataines populations. 

Ces populations ne vivaient pas entre ciel et terre, 

Le terr1to1re de Sak1et El Hamra qu'elles ont toujours habite et 

parcouru en tous sens, exploitant ses ressources agricoles (palmeraies, 

piturages ••.. 
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Reference can be made again to the ment~on I made above of certain 

of the struggles which the Sahrawi undertook in common with the 

Moroccans to repel the Spanish and French troops (supra, p. 24). That 

joint struggle shows their determination to be reintegrated into the 

mother country (lli,!!. ) • 

Allegiance to the SUltan and the Operative Part 
of the Opinion 

While having agreed with the Court that Westem Sahara has legal 

ties with the Kingdom of Morocco and the Mauritanian entity, I" do not 

accept that those ties represented for Morocco nothing more than ties of 

allegiance between the Sultan of Morocco and some of the nomadic tribes 

living in the territory of Westem Sahara. 

The allegiance to the Sultan is only one of the elements of the 

legal ties. 

Those ties were of a &tate or political character, as the Court 

has said. 

Ck1 close examination of the text of paragreph 162, to which the 

operative part of the Opinion refers, one notes, further, the following: 

1. That text completely disregards the notion of territory in 

saying that Morocco bad legal ties with certain peoples. 

Those peoples did not live suspended between the sky and the ground. 

The territory of the Sakiet El Hamre which they have always inhabited 

and traversed in all directions, exploiting its agricultural 

resources a a a • 
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paturages, cultures saisolllllGrcs, p~in±z d 1 cau, utc.) ct so~ 

ressources economiques (voies de communication, t~ansit commercial), 

ce territoire n'est-11 pas le leur ? 

L1Espagne s 1est bien basee sur des accords avec des cheiks pour 

€tendre son protectorat sur le territoire qu 1ils habitent. 

2. D 1 autre part, il faut se rep.o:.:-ter a la question pos4e par l 1 Assemblee 

g€n€rale pour lui donner la r€ponse ad8quate, or la qt<estion II est nir~;:;.i' 

lib~llEie 11Quels etaient les liens Juridiques de ce territoire avec le 

Royaume du Maroc et l 1 ensemble mauritanien ? 11 

Les liens que l'Assembl€e g€n€rale demande de d8terminer sont les liens 

juridiques du territoire, lequel (dans l'intention manifeste de l'Assembl~d 

generale) inclut la population, et non pas uniquernent les liens avec cette 

population, 

3. La r€ponse telle qu 1elle est libellee dans le dispositif, avec le 

renvoi aux motifs tels qu 1 ils s'enoncent, cornporte une contradiction interne. 

Car il y est fait mention du territoire du Sahara~ rnais tout de suite 

on explique par ledit renvoi que c'est des tribus qu 1il s'agit. 

En sornrne, les d€veloppernents que j 1ai exposes tout au long de men 

opinion €tablissent qu'il existe des liens juridiques de caract€re politique 

entre le t.erri t0ire du Sahara occidental et le Royaurne du Maroc. Je 

souligne : le territoire avec la population qui s'y trouve, 

De toute fagon, l'all€geance au Sultan €quivalait a l 1 all€geance a 

l'Etat, cornme 11 a ete pr€c8dernment expose, 

En ce qui concerne !'ensemble mauritanien~ les liens ethniques, sociau.x, 

culturels, economiques, religieux que 1 1avis a releves constituent les €1€ments 

des liens politiques entre le Sahara occidqntal et l'ensemble mauritanien, 

( Signe) Fouad AMM0UN. 
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resources (palm groves, gra21ng ~rounds~ sa~onal orope~ 

water-holes~ etc.) and its economic resources (routes of communication 

and commercial transit) - is that territory not theirs? 

After all, Spain based itself on agreemen~s with sheikhs to 

extend its protectorate over the territory which they inhabited. 

2. Further, one must refer to the question put by the General 

Assembly :!n order to give it ar:. appropriate answer: but Question II 

is worded as follows: 11What were the legal ties between this terri tory 

and the Kingdom of Morocco and the Mauritanian entity?" 

The ties which the General Assembly request should be determined 

are the legal ties of the territory, which (as obviously intended by 

the General J\ssembly) includes the population, not solely the ties 

with that population, 

3. The reply, as worded in the operative part, with the reference 

to the grounds as stated, contains an internal contradiction. 

:rv1ention is made there of the terri tory of the Sahara, but it is 

immediately explained, by the cross-reference, that it is the tribes 

that are meant. 

In short, the considerations which I have set forth throughout 

my Opinion establish that there exist legal ties of a political 

character between the territory of Hestem Sahara and the Kingdom of 

Morocco. I would emphasize~ that territory with the population 

living there. 

At all events, allegiance to tbe Sultan was equivalent to 

allegiance to the State, as has been explained above, 

As regards the Mauritanian entity, the ethnic, social, cultural, 

economic and religiouc ties indicated in the Opinion constitute the 

elements of the political ties between V.Jestern Sahara and the 

Mauritanian entity. 

(Signed) F, AJif.10UN. 



OPINION INDIVIDUELLE DE M. FORSTER 

J'ai souscrit a l'avis consultatif, en date du 16 octobre 1975, 

de la Cour internationale de Justice, en ce qu'il : 

- dEiclare que ule Sahara occidental (Rio de Oro et Sakiet El Hamra) 

n'ftait pas un territoire sans maitre (terra nullius) au moment de la 

colonisation par l'Espagne''; 

- constate que les elements et renseignements partes a la 

connaissance de la Cour : 

!} montrent !'existence, au moment de la colonis~tion espagnole, de 

liens juridiques d'allegeance entre le sultan du Maroc et certaines 

des tribus vivant sur le territoire du Sahara occidental; 

£l montrent egalement l'existence de droits y compris certains droits 

relatifs a la terre~ qui constituaient des liens juridiques entre 

l'ensernble mauritanien; au sens ~u la Cour l'entend, et le territoire 

du Sahara occidental. 

Mais la s'arr@te mon adh€sion a laquelle succede cette expresse 

reserve ; je cesse de partager l 1 av1s consultatif lorsque la Cour 

conclut q~e les elements et renseignements portes a sa connaissance 

n'4tablissent l'existence d'aucun lien de souverainete territoriale 

entre le territoire du Sahara occidental d 1une .Part, le Royaume du 

Maroc ou l'ensemble mauritanien d'autre part. 

Je •• •• 



SEPARATE OPJNION OF JUDGE FORSTER 

~Translation _7 

I subscribe to the Advisory Opinion of the~nternational Court of 

Justice of 16 October 1975.:t inasmuch as it: 

- states; "that Western Sahara (Rio de Oro and Sakiet El Hamra) 

at the time of colonization by Spain was not a territory belonging to 

no one (terra nullius)"; 

- finds tha·~ the materials and informati.on presented to the Court: 

.W .&jlow the e:d.etvt:~.o.e • flt the time of Spo.nish colonization," o:f_~p.l. 

ties of allegiance between the Sultan of Morocco and some of the 

tribes living in the territory of Western Sahara; 

ill equally show the existence of rights.:t including some rights relating 

to the land, which constituted legal ties between the Mauritanian 

entity, as understood by the Court, and the territory of Western 

Sahara. 

But at this point my adherence to the Opinion is replaced by the 

following express reservation: I cease to agree with the Advisory Opinion 

when the Court concludes that the materials and information presented to 

it do not establish any ties of territoriaJ sovereignty between the 

territory of Western Sahara and the Kingdom of Morocco and the Mauritanian 

entity. 

Here •••• 
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Je ne suis plus d'accord, car cette conclusion minimise, a l'exces, 

l'exceptionnelle importance du contexte local, social et temporel du 

probl€me. Il s'agit du sahara occinental, a l'epoque de la colonisation 

espagnole, c'est-8.-dire aux environs de 1884. Il s'agit de l'Afrique 

ancienne, dont on ne saurait exiger, arbitrairement, que ses institutions 

scient un authentique ctecalque des institutions europeennes, car, a 

ce compte-la~ le continent africain tout entier (ou presque) devrait 

@tre cteclar€ territoire sans maitre. Il s'agit aussi du Maroc et de 

l'ensemble mauritanien, aux structures spCcifiques et aux syst€mes 

traditionnels. C'est dans cette optique qu'il convient de confronter 

les ''liens juridiques" reconnus dans l 1 avis consultatif avec les notions 

classiques que recouvrent les expressi<"~ns uEtatu et 11 souverainet€n. 

Pour rna part j 1 estirne que les 11 liens juridiques 11
, ceux d'all€geance 

notamment, d€crits dans l 1 avis consultatif ctenotent l'existence d'un 

pouvoir €tatique et l'exercice d'une administration politique analogues 

a un lien de souverainete s 1exergant. dans un Sah~ra difficile d 1 acces 

et sur des tribus les unes nomades~ les autres sedentaires. 

(Signe) I. FORSTER. 
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Here I can no longer agree, for this conclusion goes too far in 

minimizing the except~onal importance of the geographical, social and 

temporal context of the problema It is Western Sahara which is in 

question, at the time of Spanish colonization, that is to say around 

1884. It is Africa of former times which is in question, as to which 

it cannot arbitrarily be required that its institutions should be a 

carbon copy of European institutions, for on that basis almost the 

entire African continent would have to be declared terra nullius. It 

is also ['.1orocco and the Mauritanian entity which are in question, with 

their specific structures and traditional systems. It is from this 

viewpoint that the 11 legal ties11 recognized in the Opinion should be 

confronted with the classic notions conveyed by the expression "State" 

and 11 sovereignty". 

I personally consider that the '1legal tiestt ~ in particular those 

of allegiance, described in the Advisory Opinion indicate the existence 

of State power and the exercise of political administration analogous 

to a tie of sovereignty exercised in the Sahara, a territory to which 

access was difficult, and over tribes some of which were nomadic and 

others settled. 

(Signed) I. FORSTER. 



OPINION IWIVIDUEIJ:E DE M. J'E'.ffiEN 

Bien que j 1 a1e trouve inutile et par consequent inopportun que la Cour 

reponde .ala question 11 j 1 a1 vote sur cette question comme roes collerrues 

puisque l'a.bstention n 1est pas adnd.se. Q.uant ala question II, je suis 

d'acoard avec ce que je constdere cornrne le contenu essential de la r€ponse 

donnee dans le present avis consultatif,. tout en ns pouvant souscrire a 
certaines parties de cette rfipon.se. c'est pourquoi j 1 ai pu voter avec la 

majorite sur la question II, tout en joignant a l 1 avis consultatif 

l'opinion individuelle suivante. 

* 
Ainsi qu 1une procedure contentieuse, une procedure coniultative peut 

soulever des questions pr€Umina1res que la Cour a le devoir de trancher 

avant de se prononcer sur le fond. En ce qui concerne les affaires 

contentieuses, les questions pr€liminaires concernant la competence de la 

Cour ou la recevabilite des requ~es ont fait l'objet d'une attention 

part1cul1ere lors de larevision du Re5lement adoptee en 1972. Selon 

l'article 67 1 paragraphe 3~ du Reglement revis~, une exception a pour 

effet la suspension de la procedure sur le fond~ laquelle ne sera reprise 

qu t aprSs que la Cour se sera prononcee sur 1 1 exceptiono I.e , paragraphe 7 du 

m@me article permet cependant que, au lieu de la retenir au de la rejeter, 

la Cour declare que 1 1 11exception n 1 a pas dans les circcnstances de 1 1 esp0ce 

un caractere e.xolusivernent preliminaire 11
4 Cette derni,bre disposition a 

remplace 1 1 ancien article 62, paragraphe 5, qui autorisait la Cour a joindre 

tout simplement des exceptions preliminaires au fond4 La Cour a done 

manifeste son intention de ne plus differer le reglement definitif des 

exceptions que dana les cas couverts par la nouvelle formule. 

r.es •••• 



SEPARATE OP IN ICN OF JUDGE PETREN 

~Translation _7 

Although I found it unnenessary, hence inappropriate, for the 

Court to reply to Question I~ I voted on this question like my 

colleagues, since abstention is not allowed. As for Question II, 

I find myself in agreement with what I regard as the essential content 

of the answer given in the Advisory Opinion, though unable to subscribe 

to certain parts of that answer. Accordingly~ while I was thus able 

to vote with the majority on Question II, I append this statement of 

my separate opinion to the Cou~t's decision, 

* 
Like contentious proceedings, advisory proceedings may raise 

preliminary questions which it is the duty of the Court to settle 

before giving its decision on matters of substance. With regard to 

contentious cases, preliminary questions concerning the Courtts 

competence or the admissibility of applications were subjected to 

particular attention at the time of the revis.ton of the Rules effected 

in 1972. Under Article 67, paragraph 3, of the revised Rules, the 

effect of an objection is to suspend the proceedings on the merits, 

which are not to continue until after the Court r~s pronounced on the 

objection. However, paragraph 7 of the same Article permits the Court, 

instead of upholding or rejecting the objection, to declare that "the 

objection does not possess, in the circumstances of the case, an 

exclusively preliminary character". This latter provision replace3 

the former paragraph 5 of Article 62, which uuthorized the Court simply 

to join preliminary objections to the merits. The Court has thus shown 

its intention henceforth not to postpone the definitive settlement or 

objections except in cases covered by the new formula. 
The •••• 
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Les questions pr€ilimlnaires qui peuvent surgir en matiBre 

consultative ne sont pas tout a fait de m€tne nature qu'en matiBre 

contentieuse. Certes, des questions concernant la competence de la 

Cour peuvent aussi se poser, puisque 1 1 article 65, paragraphe 1, du 

Statut ne permet 8. la Cour de donner un avis consultatif que si la 

demande emane d'un organe ou d'une institution dQrnent autoris€ ala 

formuler et porte sur une question juridique. Jolaie le Ste.tut n 1impose pas 

a la Cour 1 1 obligation absolue de donner un avis dans taus les cas aU 

elle serai t comp€tente pour le faire. L' article 65, paragraphe 1, lui 

laisse la liberte de s 1y refuser si elle juge inopportun dt~ir. La 

question de l'opportunite de donner un avis consultatif peut ainsi 

jouer un r6'le analogue a celui de la recevabilite en matiere 

contentieuse. La procedure consultative connaft enfin dans 1a 

pratique de la Cour une troisiCme cat€gorie de questions preliminaires 

si elle estime que, telle qu 1 elle est formul€e, la question sur 

laquelle son avis est demand€ ne pr&\.;e pas a r€ponse de sa part, la 

Cour se considere comme libre de reformuler cette question. 

Le Reglement est tr0s sommaire en ce qui concerne la procedure 

consultative. Les questions preliminaires qui viennent d'&tre 

evoqu€es nt y sont pas mentionn€:es, L1 article ff{, paraeraphe 1, 

contient la disposition suivante : 

11En matiere d 1 avis consultatifs, la Cour applique, en 
dehors des dispositions de 1 1 article 96 de la Charte et du 
chapitre IV du Statut, les articles ci-apres. Elle sf inspire, 
en outre, des dispositions du present R.9e;lement relatives a la 
procedure en matiere contentieuse da.'1S la mesure aU elle les 
reccnnai't applicables : a cet effet, elle recherche avant 
tout si la demnnde d 1 avis consult at if a trait ou non a une 
question juridique actuellement pendante entre deux ou plusieurs 
Etats. 11 

En •••• 
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The preliminary questions which may arise in advisory proceedings 

are not entirely of the same nature as those in contentious proceedings. 

Of course~ questions concerning the competence of the Court may also 

arise7 since Article 65, paragraph 1, of the Statute permits the Court 

to give an advisory opinion only if the request emanates from a body 

authorized to make such a request and relates to a legal question. 

The Statute does not however impose on the Court an absolute obligation 

to give an opinion in all cases in which it is competent to do so. 

Article 657 paragraph 1, leaves it free to refuse if it cOnsiders that 

it is not proper to proceed, The question of the propriety of giving 

an advisory opinion may thus play a part analogous to that of admissibility 

in contentious proceedings. Finally, in advisory proceedings the 

practice of the Court recognizes a third category of preliminary 

questions: if it considers that the question on which its opinion is 

asked does not, as formulated, lend itself to being answered by the 

Court, the Court regards itself as free to reformulate the question. 

The provisions of the Rules of court concerning advisory proceedings 

are very summary; the preliminary questions just referred to are not 

mentioned. Article 87, paragraph l, contains the following provision: 

11 In proceedings in regard to advisory opinions, the Court 
shall, in addition to the provisiolls of Article 96 of the Charter 
and Chapter IV of the Statute~ apply the provisions of the Articles 
which follow. It shall also be guided by the provisions of these 
Rules which apply in contentious cases to the extent to which it 
recognizes them to be applicable; for this purpose it shall above 
all consider whether the request for the advisory opinion relates 
to a legal question actually pending between two or more States.'' 

In .••• 
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En matiere consultative, 11 ne paraft pas mains d8sirable qu 1 en 

mati0re contentieuse que les questions pr8liminaires scient tranch8es 

avant toute procedure sur le fond. Sinon, la r€:ponse a une question 

pr€:liminaire risquerai.t de rendre vai.ns le temps et 1 1 arr;ent cons acres 

a la proc8dure Sur le fond. C I €St pOUI'QUOi 1 1 €Spri t et la lettre de 

l'article 873 par~~apbe l, exigent, a roes yeux~ que les dispositions 

du R813lement concernant les exceptions pr€liminaires en matiere 

contentieuse scient aussi appliqu€es dans la mesure du possible en 

mati8re consultative. 

En la prBsente affaire, ont ete soulev€es des questions 

pr.§liminaires concernant aussi bien la competence de la Cour que 

l' opportunit€ de son exercice et que la reformulation eventuelle des 

questions soumises a la Cour. 

Avant 1 1 ouverture de la procedure orale sur le fond, la Cour a 

indirectement effleure une de ces questions, celle de sa competence, 

en prenant position, par ordonn~ce du 22 mai 1975, sur les requ€tes 

par lesquelles les Gouvernernents marocain et mauritanien avaient 

demand€ a d€signer des juges ad hoc. En acce~tant la demande du 

Gouvernement marocain, la Cour a ainsi rnotiv€ sa decision : 

11Consid&-ant •••• 
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In proceedings in regard to advisory op1nions, it appears no less 

desirable than in contentious proceedings that preliminary questio~s 

should be settled before any proceedings on the substantive issues. 

There would othert,.ise be a risk that a reply to a preU.minary question 

would cause the time and money devoted to the proceedings on the 

substance to be wasted. That is H.l:J.y the spirit anct the letter of 

Article 87~ paragraph 1, in my view require that the provisio':ls of the 

Rules concerning preliminary objections in contentious case:o:; should 

also be applied so far as possible in advisory proceedings. 

In the present case, pr•eliminary questions have been raised 

concerning both the Court 1 s compet,ence and the propriety of its 

exercise, and the possible reframing of the questions submit.ted 

to the Court. 

Before the opening of the oral proceedings on the substantive 

issues, the Court indirectly touched on one of these questions, that 

of its competence, when by its Order of 22 May 1975 it ruled on the 

applications by the Moroccan and Mauritanian Governments for the 

appointment of judges ad }loc. When accepting the Moroccan Government's 

application, the Court ga'Je the following reason for its decision: 

n Whereas •••• 
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11Consid€rant que, aux fins de la pr€sente question 
preliminaire qu'est la composition de la Cour en 1 1 affaire, les 
elements soumis ala Cour indiquent que, au moment de 1 1 adoption 
de la resolution 3292 (XX:IX), il paraiBBa.i t y avoir un differend 
juridique relatif au territoire du Sahara occidentaJ. entre le 
Maroc et l 'Espagne; que les questions posees dans la requete pour 
avis peuvent .@'tre considerees comme se rattachant a ce differend 
et qu'en con~6quence, pour !'application de l'article 8g du 
Rer,lement, l 1 avis consultatif sollicite dans cette resolution 
par aft mre demand€ I au SUj6t d I une queStiCn juridique 
actuellement pendante entre deux ou plusieurs Etats'." 

Cornme la competence de la Cour d€pend du caractere juridique des 

questions qui lui sont posees, il •ra de soi que la Cour est competente 

pour connattre d 1une requ~e pour avis consultatif au sujet d'une 

question juridique pendante entre deux ou plusieurs Etats. L'ordonnance 

du 22 mai 1975 implique done que la Cour s 1est consider&. comma 

comp€tente_, mais seu .. lement S. titre provisoire. Elle a d€clar€ que~ au 

moment de l'adoption de la resolution 3292 (XXIX) de 1 1 Asse~lee 

generale, il paraissait y avoir un differend juridique relatif au 

territoire du Sahara occidental entre le Maroc et 1 1Espagne et elle en 

a conclu, avec la ml§me absence de certitude, que 1' avis consultatif 

paraissait avoir ete demand€ au sujet d 1une question juridique 

pendante entre deux Etats. Cela repr€senta1t une sorte de fuite en 

avant impos ant a la Cour le devoir de prendre pOSition plUS tard sur 

une question de nature pr€liminaire. 

L'ordonnance du 22 mai 1975 soulBve une question d'interpretation 

de l'article 89 du Reglement que l'on ne saurait passer sous silence. 

Cet article prescrit que les dispositions du Statut concernant la 

d€signation de juges ad hoc s 1 applj.q'..lent 11si l 1 avis consultatif 

est demand€ au sujet d 1une question juridique actuellement pendante 

entre deux ou plusieurs Etats 11
• Mais que se passe-t-il si le 

diffet>end envisage dans la requ€te pour avis consultatif a cesse 

d 1exister •••• 
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"Whereas, for the purpose of the present preliminary issue 
of the composition of the Court in the proceedings, the material 
submitted to the Court indicates that, when resolution 3292 (XXIX) 
was adopted, there appeared to be a legal dispute between Morocco 
and Spain regarding the Terri tory of \!/estern Sahara; that the 
questions contained in the request for an opinion may be considered 
to be connected with that dispute; and that, in consequence., for 
purposes of application of Article 89 of the Rules of Court, the 
advisory opinion requested in that resolution appears to be one 
1 upon a legal question actually pending between two or rrore States 1 • •t 

Since the competence of the Court depends on the questions which are 

put to it being legal ones, it goes without saying that the Court is 

competent to entertain a request for advisory opinion on a legal question 

pending between two or more States. The Order of 22 May 1975 therefore 

implies that the Court regarded itself as competent, but only on a 

provisional basis. It stated that, when General Assembly 

resolution 3292 (XXIX) was adopted, there appeared to be a legal dispute 

between Morocco and Spain regarding the territory of Western Sahara~ and 

it concluded, with the same absence of certainty~ that the advisory opinion 

appeared to have been requested upon a legal question pending between two 

States. This was thus a sort of side-stepping of the Point, which 

imposed on the Court the duty to cotr.r:lit itself' on a pre-liminary question 

The Order of 22 May 1975 raises a question of interpretation of 

Article 89 of the Rules which cannot be passed over. That Article 

provides that the provisions of the Statute concerning the appointment 

of judges ad hoc apply 11 if the advisory opinion is requested upon a 

legal question actually pending between two or more States11
, But 

what happens_:.f the dispute contemplated in the request for advisory 

opinion has ceased to exist at the time when the Court takes its decision 

on • • •, 
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d 1 exister au moment oU la Cour prend position sur la demande de 

d€signation d'un ju~e ad hoc ? L'ordonnance s'en tient ala situation 

qui e.xistait le 13 d€cembre 1974, au moment de I' adoption par 

l 1 Assernblee g€n€rale de la resolution demandant l 1 avis de la Cour. 

L' ordonnance a €t€ adoptee, dit son texte, en consideration 11des 

€1€ments Soumis 3. la Cour 11 • Cela comprend les pi;;ces 8crites d€pos€es 

par l'Espaene, le Maroc et la Mauritanie ainsi que les exposes 

pr€sent€s par les represent ants de ces Etats et de 1' Alg8rie au cours 

des au.diences publiques du J2 au 16 mai 1975 conaacr€es a la 

d€signation Wentuelle de juges ad hoc. De leur examen, la Cour a 

seulement conclu qu 1 ils indiquaient "que, au moment de !'adoption de 

la resolution 3292 (XXIX), 1l paraissai+, y avoir un differend 

juridique relatif au territoire du Sahara occidental entre le Maroc et 

1 'Espagne',. Elle n' a pas recherche s 1 il ne ressortait pas aussi de 

ces declarations qu~ le diff€rend ayant peut-etre existe 

1e 13 decembre 1974 avait disparu. En pareil cas, 11 c·wait fal1u 

examiner si l' article 89 du Reglement exigeai t neanmoins la 

d6signation d'un jugc ad hoc, ce que pour rna part je ne pense pas. 

En ne consider ant pas l T evolution eventuelle de la situation entre 

1e 13 decembre 1974 et 1e 22 ma1 1975, l' ordonnance presente done une 

lacune. Elle aurait notamnent dd' examiner s'il ex.istait vraiment au 

mois de ma1 1975 un differend juridique entre 1e Maroc et 1 'Espagne au 

aujet de la qualification du Sahara occidental comme terra nullius au 

moment de sa colonisation par l 'Espagnt. .. 

En •••• 
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on the request for the appointment of a judge ad hoc? The Order 

is confined to the situation existing on 13 December 1974, when 

the resolution seeking the opinion of the Court was adopted by 

the General Assembly. The Order was adopted, according to its 

text, in view of the "material submitted to the Court 11
• This 

includes the written statements filed by Spain, Morocco and 

Mauritania, and the statements made by the r~presentatives of 

those States and of Algeria during the public hearings (12 to 16 May 1975) 

devoted to the possible appointment of judges ad hoc. From its 

examination of this material, the Court draw solely the conclusion 

that they indicated "that, when resolution 3292 (XXIX} was adoptedJI 

there appeared to be a legal dispute between Morocco and Spain 

regarding the Territory of Western Sahara11
• It did not seek to 

ascertain whether these statements did not also reveal that the dispute 

which had perhaps existed on 13 December 197lt had disappeared. It 

would ;n such case have been necessary to consider whether Article C9 

of the Rules nevertheless required the appointment of a judge ad hoc, 

which for my part I do not think it dl.d, By not considering the 

possible development of the situation between 13 December 1974~ and 

22 May 1975, the Order therefore contains a lacuna. In particular, 

the question should have been examined whether in _May 1975 there r0~\ll.y was 

a legal dispute between Morocco and Spain as to the categorization of 

Western Sahara as terra nullius at the time of its colonization by Spain. 

Further, •••• 
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En outre il faut constater que 1 1 article 89 du RGglement ne 

prescrit l 1 application de l 1 article 31 du Statut que si une question 

juridique pendante entre deux ou plusieurs Etats est une r€alit€ 

actuelle. I1 ne parle pas d'un diff€rend paraissant exister. Il est 

vrai que, dans son avis consultatif sur les Consequences .]uri diques 

pour les Etats de la erese:oce continue de 1 1 Afrique du Sud en Namibie 

(Sud-Ouest africain) nonobstant la resolution 276 (1970) du Conseil de 

s€curite, la Cour a dit que la question des juges ad hoc devait @tre 

re~:;l€e avant tout d€bat sur les exceptions prE§liminaJ..res et que la 

d€cision prise ne prefjugeait pas la competence de la Cour au cas oU 

l'on pr€tendrait, par exemple, qu 1il n'existait pas de differend 

(C.I.J. Recueil 1971, p. 25 et 26). Je ne suis pas pre't a suivre ce 

raisonnement. Une d8signation de juge ad hoc est definitive et vaut 

pour toute la procedure. Accepter pareille designation en supposant 

qu 1 un diff8rend existe, mais laisser en suspens toute prise de 

position definitive quant a l 1existence de ce diff€rend, comporte des 

risques graves. Tout d 1 abord, si cette prise de position est 

finalement negative et va a l 'encontre de 1 1 appreciation provisoire de 

la Cour~ cela impliquera qu 1il n 1 aurait pas dU' y avoir de juge ad hoc. 

De surcro!t le juge ad hoc sera admis a participer au vote final sur 

la question dont la Cour a fait d€pendre la l€e;alit8 de sa pr€sence 

sur le si~ge; il se peut m€me que sa propre voix soit d€cisive a cet 

8gard. 

A mon avis, le moment est venu pour la Cour d 1 abandonner une 

pratique susceptible de donner lieu a de telles anomalies proc€durales. 

Elle aurait d 1autant plus de raisons de le faire que l 1un des buts 

principaux de la revision du R~glement adopt€e en 1972 a 8t€ d 1 €viter 

que •••• 
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Further, 1 t should be observed that Artic.le 89 of the Rules only 

calls for application of Article 31 of the Statute if a legal question 

pending between two or more States is a matter of current reality, 

It does not refer to a dispute which appears to exist. The Court did 

of course say, in its Advisory Opinion on the Legal Consequences for 

states of the Continued Presence of South Africa in Namibia 

(South-West Africa) notwithstanding Security Council Resolution 276 (1970), 

that the question of judges ad hoc had to be settled before any argument 

on the preliminary objections, and that the decision taken did not 

prejudge the competence of the Court if it were claimed, for example, 

that there was no dispute (I.C.J. Reports 1971, pp. 25 f.). I am 

not prepared to follo\\' t,his reasoning. The appointment of a judge ad hoc 

is definitive, and operates for the whole of the proceedings. To 

accept such an appointment on the supposition that a dispute exists, 

but to leave in suspense any definitive decision as to the existence of 

that dispute, involves serious risks. First of all, if the ultimate 

decision is negative.. and contrary to the provisional assessment made 

by the Court, this will imply that there should not have been any 

judge~· In additionJ the judge ad hoc will be permitted to take 

part in the final vote on the question upon which the Court has made 

the legality of his presence on the Bench depend; it could even happen 

that his own vote tipped the scale on the point. 

In my opinion, the time has come for the Court to abandon a 

practice which is capable of giving rise to such procedural 

anomalies. It would have all the more reason to do so inasmuch 

as one of the principal objects of the revision of the Rules adopted 

in •... 
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que les r€ponses a des questior~ preliminaires soient repartees a la 

fin de la procedure. Lors des audiences du mois de mai 1975, la. Cour 

avait dev.:.:1.nt elle les repr€sentants du Maroc et de la IVlauritanie ainsi 

que de l 1Espagne et elle 8tait en possession non seulement des 

pPoces-verbaux de l'Assemblee s€n€rale concernant la question de la 

d€colordsation du Sahara occidental mais encore des pieces 8crites de 

la pr8sente procedure, avec leurs annexes. Je me permets de penser 

que, dans des conditions si favorables, elle aurait pu, moyennant des 

questions adE§quates pos€es aux repr€sentants des trois Etats concernes, 

obtenir taus les renseignements necessaires pour verifier s 1il 

existait entre eux un ou plusieurs diff8rends juridiques au sujet du 

Sahara occidental. Elle n 1 aurait alors pas eu besoin de differer sa 

reponse a cette question jUSqU I a la fin de la procedure SUr le fond. 

En outre je suis d 1 avis que la Cour aurait dfr d€finir l 1 objet des 

questions pos€es par l'Assembl€e gen€rale d0s le mois de mai 1975~ 

Bpcque a laquelle leS membres de la Cour avaient eu le temps de se 

familiariser avec le contenu des proc0s-verbaux de l 1Assembl€e 

g€n€rale. A quelle source meilleure la Covr aurait-elle pu avoir 

recours pour se rendre compte du sens des questioas ? La d€finition 

de leur objet aurait permis d 1examiner leur caract0re juridique ou non, 

ainsi que l 1 opportunit€ de les reformuler. Ainsi taus les points 

preliminaires au.raient pu e'tre tranch€s avant 1 1 ouverture de la 

proc€dure orale sur le fond, ce qui aurait permis d 1 orienter celle-ci 

sur des sujets pr€cis et soigneusement circonsorits. La dur€e de la 

procedure s'en serait trouvee raccol..li'cie. LaCour ayant choisi une 

autre methode de proc€der, ce n 1est que maintenant~ au stade ultime 

de 1 1 affa1re~ que les questior~ pr€liminaires sont r€gl€es. 

* 

Ce •••• 
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in 1972 was to avoid the replies to preliminary questions being 

postponed to the end of the proceedings. At the hearings of May 1975 

the Court had before it the repre.sentatives of Maurita..-lia and Morocco, 

as also of Spain, and was in possession not onlY of the records of the 

General Assembly concerning the question of the decolonization of 

W~stern Sahara but also of the written statements in the proceedings 

together with their annexes, I venture to believe that, in such 

favourable circumstances, the Court, by putting the appropriate questions 

to the representatives of the three states concerned, could have 

obtained all the j_nfo:>mation necessary to ascertain whether there 

existed any legal dispute or disputes between them concerning 

Western Sahara. It would not then have needed to postpone its reply 

to this question until the end of the proceedings on the issues of 

substance. 

rt is furthermore rny Opinion that the Court should have defined 

the su:".ject of the questions p• .. 1t by the General Assembly in May 1975, 

when the Members cf the Court had already bBd time to familiarize 

themselves with tne contents of the General Assembly records. To what 

better source could ·the Court have turned in order to appreciate the 

meaning of the questions? To have defined their subject-matter would 

have enabled the court to consider whether they were of a legal nature 

or not., and whether there was any occasion to reframe them. Thus aJ.l 

the preliminary issues could have been disposed of before the opening 

of the oral proceedings on matters of substance, which would have· made 

it possible to focus those hearings on precise and carefully limited 

subjects. This would have resulted in shorter proceedings. The 

Court having chosen another course, it is only now, at the final stage 

of the case, that the preliminary questions have been decided. 

* 

The .... 
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Ce qui caract€rise avant tout les questions sur lesquelles 

1 1Assemblee Generale des Nations Unies a demand€ l 1 avis consultatif 

de la Cour, c 1 est qu 1 elles portent sur la qualification juridique de 

situations appartenant a un passe d€ja lointain. 

Cela soul0ve la question de savoir si la requ€te de l'Assembl8e 

g8n€r:ale satisfait aux exigences de 1 1 article 65, para..::,--rraphe l, du 

Statut selon lequel la Cour ~ dormer des avis consultatifs sur des 

questions juridiques. Cela veut-11 dire que m6me des questions 

port ant sur 1 1 appr8ciation juridique de situations qui ont cess€ 

d'exister peuvent lui @tre soumises? Que-telle soit 1 1 opinion de la 

Cour, cela semble ressortir des termes dans lesquels elle s'exprime 

dans le present avis consultatif, notamment au par~raphe 19. 
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The most salient characteristic of the questions upon which the 

United Nations General Assembly has sought the advisory opinion of the 

Court is that they concern the legal categorization of situations which 

belong to a time now long past. 

This raises the question whether the General Assembly's request 

meets the requirements of Article 65~ paragraph 1, of the Statute, 

according to which the Court may give advisory opinions on legal 

questions. Does this mean that even questions concerning the legal 

assessment of situations which have ceased to exist may be submitted 

to it? It seems clear from the terms of the present Advisory Opinion, in 

particular from paragraph 19 thereof, that that is the view of the court • 

• 

I .... 
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Je ne saura.is pour rna part y souscrire. La Cour est 1 r organe 

judiciaire principal des Nations Unies. Elle n'est pas un institut de 

recherches historiques. Il est de nombreux problemes d'histoire du 

droit auxquels on n'a pas encore donne de r€ponse d€finitive. Personne 

n 1 aurait cependant l'id€e de soumettre a 1a Cour, par exemple, la 

question de 11 authent1c1te du testament de l 1empereur Trajan ou celle 

de la justification de 1 1 invasion de 1 1 Angleterre par Guillaume 

le Conqu€rant. Pour forces qu 1ils scient, ces exemples montrent 

11 imposs1b1lite d'une interpretation de l'article 65 du Statut selon 

laquelle 11 ne faudrait pas exiger que les questions adl;essees a la 

Cour demandent des r€ponses de nature a contribuer a la clarification 

de probl~mes juridiques actuels. Autrernent, la Cour ne seralt pas 

invitee a remplir une fonction judiciaire~ ce a quoi doivent avssi 

servir ses avis consultatifs. 

A mes yeux, une requ~e pour avis consultatif ne sa.urait 8tre 

consideree conm1e recevable que si la question qu 1 elle adresse a la 

Cour porte Soit sur !'existence ou le contenu de droits ou obligations 

de droit international, soit sur les conditions dont la realisation 

donnerait lieu a la naissance, a la modification ou a l 1 extinction de 

tels droits ou obligations. Cela est-il le cas de la pr0sente 

requ8te pour avis consultatif ? 

Le neuvieme alinea du preambule de la resolution 3292 (XXIX) 

adoptee par l'Assemblee generale le 13 decembre 1974, tel que le 

Secretalre .general do !'organisation des Nations Unies l'a communique 

a ~a Cour dans une version correcte au mois d 1 aoftt 1975, le ferai t 

penser. Il y est constate qu'une controverse juridique a surgi au 

cours des debats sur le statut du territoire du Saharn occidental 

ar~ •••• 
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I leySCli' am Wlable to subscribe to this view, The Court is the primipal 

judicial organ_ of the Uni t.ed N'l.t-:_ons: 1 t :!s rtot an historical 

research institute. Tlwrr1. are numerous problems of the history 

of law to wh:!_ch no tlefjnitive answer bas 3ret been given. Yet 

no one would think of subtnitl:.:ir,g t.o the C·)Urt the question, for 

eXI.lmple, of the t..Lutht:~trt,ici ty of t.be will of the Emperor Trajar1, 

or whether the invasion of lll:'it.ain J<y William the ConQUeror waa 

Justified. These examples~ extreme as they are 1 indicate the 

impossibility of interprdir.g Article 65 of the Statute to meM 

that there· j_s no need tu require that the questions submitted to 

the Court call for ·answers which are such as ,'1111 contribute to the 

clarificatiOn of preSent-day lP-gal prot·lems. The Court woulC: not 

otherwise be called upon to fulfJ J. a jUdlciA.l funCtion, a function 

which should also be furthered by its advisory opinions. 

rn my View, a reque3t fo:r: rm advisory op:i.nion cannot be regarded 

as a&nisslble unless thB qt~~stJon .wh:tch it subm:i.ts to the Court relates 

either tv the existence or• 't;he ':"!dnt.ont. ot' rights o_ obligations of 

i.nterna.tional law, or to t.he conditions whicb, if fulfilled~ would 

result in the comir:.g int.o e.kisten;~e~ the modif:Lcati.on o:r the ter.nina.tion 

of such a right or obligation. 

request for ·an ndvisol~y opin:!..on? 

Is th!'\t so wtt.h regard to the present 

The ninth parngro.ph of· the pr·eamblc of reoolution 3292 (XXIX) 

adopted by the General Assembly on 13 December 1974 J as communicated to 

the Court by the Sec'retnrY-GenePal of the United Nations in a correct 

version in .O.ugust 1975, W<:::'Uld suggest that this was so. It is· there 

stated th~t a legal controversy a:roae during the djscussion on the 

status of the territory of Western Snhnrn nt th.e time of its colonization 

by Spain. Thus it is suggested that it is 1.1p0n that controversy thnt 

the ...... 
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au moment de sa colonisation par l'Espagne. Ce serait done a propos de 

cette controverse que l 1 avis de la Cour aurait ete demand€. Mais 

quelles seraient les parties a la controverse et sur quai porterait-elle 

exactement 1 C'est une r€ponse a cette question que la Ccur a amorc€e 

en rendant son ord•nnance du 22 rnai 1975 par laquelle elle a accord€ 

au Maroc, mais refuse ala ~auritanie, la d8signation d 1 un juge ad hoc. 

Comme je l'ai rappel€ plus haut, la Cour a €none€ dans cette ordonnance 

qu'il paraissait avoir exist€ le 13 decernbre 1974 entre le Maroc et 

l'Espagne, mais non entre la Mauritanie et l'Espagne, un d1ff€rend 

juridique relatif au territoire du Sahara occidental et que les 

questions posees dans la requ€te pour avis consultatif pouvaient @tre 

consid€r€es comme se rattachant a ce diff€rend. La controverse 

juridique a laquelle la r€solut1on 3292 (XXIX} de l'Assembl€e g€nerale 

a fait allusion serait done un diff€rend juridique entre le Maroc et 

l'Espagne relatif au territoire du Sahara occidental. 

Les termes dans lesquels la Cour s'est exprim€e dans l 1 ordonnance 

sent de nature a faire croire qu'elle a suppose que la pr€sente 

affaire avait trait a une revendication de caractere territorial 

formul€e par le Maroc a l'encontre de l'Espagne et contestee par 

celle-ci. C'est au paragraphe 34 de l'avis consultatif qu'on retrouve 

des traces du diff€rend present€ dans l'ordonnance comme paraissant 

avoir exist€ le 13 d€cembre 1974. Sans faire aucune r€f€rence a 

l'ordonnance, le paragraphe 34 de l'avis consultatif €nonce qu'il 

existe dans la pr€sente affaire une controverse juridique, mais une 

controverse qui a surgi lors des d€bats de l'Assemblee g€nerale 

et au sujet de problemes trait€s par celle-ci. Le differend juridique 

entre le Maroc et l'Espagne dont l 1 urdonnance de mal 1975 a suppose 

1 1 existence •••. 
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th~ opinion of the Court has been sought. But who then are 

parties to this controvers~r, a::1d to what precisely is it said to 

relate'? The reply to this question was hinted at b,y the Court 

when it made its Order of 22 May 1975~ by which it granted to Morocco, 

but refused to Mauritania~ the. appointment of a judge ad hoc. As I 

have mentioned above, the Court stated in that Qrder that th~re appeared 

to have existed on 13 December 1974 between Morocco and Spain, but not 

between Mauritania and Spain, a legal dispute regarding the territory 

of Western Sahara, and that the questions contained in the request for 

advisory opinion migilt be consider>ed to be connected with that dispute. 

The legal controversy alluded to in General Assembly resolution 3292 (XXIX) 

is thus, it is suggested, a legal dispute betNeen Morocco and Spain 

regarding the territory of Western Sahara. 

The tems in w!>.i.cll the Court expressed itself in the Order are 

such as to suggest that it supposed that the present case related to 

a territorial claim formulated by Morocco against Spain, and disputed 

by the latter~ In paragraph 31t of the Advisory Opinion one finds 

traces of the dispute which is presented in the Order as appearing to 

have existed on 13 December 1974. Paragraph 34 of the Advisory 

Opinion states, without making any reference to the order, that there 

is in this case a legal controversy~ but one ~mich arose during the 

proceedings of the General Assembly and in relation to matters with 

which it was dealing. The legal dispute between Morocco and Spain 

which was taken by the Order of May J 975 to have existed 

on •••• 
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l'existence au 13 ctecembre precedent se trouve done, dans le present 

avis consultatif~ transform€ en une controverse juridique existant 

encore en octobre 1975 rnais d€finie par une reference a des d8bats de 

l 1Assembl€e g€n€rale, La suite du paragraphe 34 de l'avis consultatif, 

ainsi que les paragraphes 35 et 36, sont consacr€s a la d€finition 

plus d€taill€e de cette controverse. Elle remonte a l'ann€e 1958 

et a pour origine une revendication du Sahara occidental par le 

Maroc ccmme faisant partie int€grante de son territoire national, 

revendication a laquelle l'Espagne s'est oppos€e, Selon le paragraphe 36, 

la controverse ainsi surgie a l'Assembl€e g€n€rale au sujet du Sahara 

occidental a persist€, 

Quoi qu'il ait pu en @tre au stade des d€bats a l'Assembl€e 

g€n€rale, les declarations faites par le ~~roc et par l'Espagne d8s 

le d€but de la procedure devant la Cour cnt rendu clair qu'en la 

pr€aente affaire il n'existe aucune question juridique pendante entre 

ces deux Etats quant au Sahara occidental, Le Maroc ne conteste pas 

la souverainet€ actuelle de l'Espagne sur ce territoire; aussi bien 

le Maroc que l'Espagne acceptent, pour sa d€colonisation, 1 1 application 

des resolutions de l'Assembl€e g€n€rale. En d'autres termes~ la Cour 

ne se trouve pas devant une revendication de droit formul€e par le 

Maroc a l'encontre de l'Espagne et ccntest€e par celle-ci- ce qui 

aurait en effet constitue un differend juridique entre les deux Etats. 

ce en quo+ leurs opinions different depuis les d€bats de 1 1 Assembl€e 

generale, ce sont les modalit€s qu'il reste encore a arr@ter pour la 

realisation de la d€colonisation. Que des Etats participant aux 

ctebats de l'Assembl6e g€n€rale manifestent des divergences de vues 

au ••• , 
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on 13 December 1974 is thus tru~sformed, in the Advisory Opinion, 

into a legal controversy still existir~ in October 1975 but defined 

by reference to the proceedings of the Gen8ral Assembly. . The rest 

of paragraph )4 of the Advisory Opinion, and paragraphs 35 and 36 .. are 

devoted to a more detailed definition of this controversy. It goes 

back to 1958 1 and originated from a claim by Morocco to Western Sahara 

as being an integral part of its national territory, a claim opposed 

by Spain. According to paragraph 36, the contro,rersy which thus 

arose 1n the General Assembly w:i th regard to Western Sahara continued 

to subsist. 

Whatever may have been the _position at the time of the discussions 

in the General Assembly, the statements made by Morocco and Spain from 

the very outset of the proceedings before the Court have made it clear 

that in the present case there is no legal question pending between 

these tHo States with regard to Western Sahara~ Morocco does not 

dispute the present sovereignty of Spain over the territory~ and both 

Morocco and Spain accept, for its decolonization, the application of 

the resolutions of 'the General Assembly~ In other lo'Tords, the Court 

is not faced with a legal claim of right made by Morocco against Spain, 

and disputed by Spain 1 which would have constituted a legal dispute 

between the two States~ 'Ihe point on which their opinions have 

differed since the discussiuns in the General Assembly is that of the 

procedures still to be decided for the implementation of the 

decolonization. For States takir.tg part in discussions in the 

General Assembly to express divergent views on tho questions under 

discussion •••• 
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au sujet des questions debattues ne saurait @tre considere comme 

constituant un differend juridique entre eux. A mes yeux, la 

designation, en la presente affaire, d'un j~ ad hoc par le Maroc 

en vertu de l'article 89 du Reglement a manque de fondement. Si 

j 1avais appr€cie la situation autrement, J'aurais ete d'avis ,ue 

la Mauritanie, elle aussi, avait droit a la designation d'un juge ad hoc. 

Pour ces raisons, j'a1 vote contre !'ordonnance du 22 mai 1975 dans 

son ensemble. 

Cependant •..• 
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discussion cannot be regarded as constituting legal disputes between 

them. In my opinion, the appointment in the present case of a judge 

~ by Morocco by virtue of Article 89 of the Rules was not warranted, 

Had I taken a different view of the situation, I would have been of the 

opinion that Mauritania also was entitled to choose a judge ad hoc. 

For those reasons, I voted against the Order of 22 May 1975 as a whole. 

However •••• 
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Cependant le caractere juridique que 1 1article 65, paragraphe 1, 

du Statut exige d'une question, pour qu 1elle puisse fairc l 1 objet d 1 un 

avis ~onsultatif, ne d€pend pas de !'existence d'un differend juridique 

entre deux au plusieurs Etats. Il me faut done poursuivre l'examen 

du caractere juridique des questions posees a la Cour par la preeente 

requ@te pour avis consultatif. 

Le contexte dans lequel ces questions ont ete formulees est celui 

de la d€colonisation du Sahara occidental sous administration espagnole. 

Point n'est besoin de rappeler la place qu'occupe, sous l'€gide de 

!'Organisation des Nations Unies, la decolonisation dans !'evolution 

actuelle du droit international. Sous l 1 1nspiration d'une s€rie de 

resolutions de l'Assemblee generale, notamment la resolution 1514 (XV), 

un veritable droit d€ la d€colonisation est en train de prendre forme. 

Il precede essentiellement du droit des peuples a disposer d'eux-m@mes 

proclame par la Charte des Nations Unies et confirm€ par un grand 

nombre d"".::: r€solutiop...s de l 1 Assembl€e g€nerale. Mais, dans certains 

cas d'espece, on doit €galement tenir compte du principe de 1 1 unit€ 

et de l'int€grit€ nationales des Etats, principe qui a fait, lui aussi, 

1 1 objet de r€soluticns de 1 1Assembl€e g€n€rale. c'est done par la 

combinaison d'elements differents du droit international evoluant scus 

1 1 inspiration de l'Organisation des Nations Unies que le processus de 

decolonisation se poursuit, La decolonisation d'un territoire peut 

soulever la question de l 1 Aquil1bre n€cessaire entre le droit de sa 

population a l 1 autodetermination et 1 1 integrite territoriale d 1un ou 

m3me de plusieurs Etats. On peut se demander, par exemples si le fait 

que le territbire appartenait, au moment de sa colonisation, a un Etat 

qui existe encore aujourd'hui justifje que cet Etat le revendique au nom 

de •••• 
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However~ the legal character which Article 65, paragraoh 1~ 

of the Statute requires of a question, if it is to be the subject 

of an advisory opinion, does not depend on the existence of a 

legal dispute between two or more States. I must thus pursue my 

examination of the legal character of the questions put to the 

Court in the present request for an advisory opinion. 

The context in which those questions have been formulated 

is that of the decolonization of Western Sahara under Spanish 

administration. There is no need to recall the place of 

decolonizat1on,und0r the aegis of the United Nations, in the 

present evolution c,f international law. Inspired by a series of 

resolutions of the General Assembly, in particular resolution 1514 (XV), 

a veritable law of decolonization is in the course of taking shape. It 

derives essentially from the principle of self-determination of peoples 

proclaimed in the Charter of the United Nations and confirmed by a large 

number of resolutions of the General Assembly. But, in certain specific 

cases, one must equally take into account the principle of the national 

unity and integrity of States 1 a principle which has also been the 

subject of resolutions of the General Assembly. It is thus by a 

combination of different elements of international law evolving under 

the inspiration of the United Nations that the process of decolonization 

is being pursued. Tbe decolonization of a territory may raise the 

question of the balance which bas to be struck between the right of 

its population to self-determination and the territorial integrity 

of one or even of several States. The question may be raised1 for 

example, whether the fact that the territory belonged, at the time of 

its colonization 1 to a State which still exists today justifies that 

State in claiming it on the basis of its territorial integrity. That 

argument •••• 



de son int€grite territoriale., Cette these a ete avancee et conteBt6e. 

La question de sa validi te en general et la question de son applioabilite 

au Sahara occidental sont d.1un caract ere juridique indeniable. 

Il semble pourtant que ce ~nre de questions ne scient pas encore 

consid€r€es comme mOres pour @tre d€f€r€es a la Cour. La raison en 

est sans doute que la grande vari€t€ ~e donnees g€ographiques ou autres 

dont 11 faut tenir compte en mati€re de aecolonisation n'a pas encore 

permis de constituer un corps de regles et une pratique suffisamment 

€labor€s pour couvrir toutes les situatioris pouvant poser des problemes. 

En d'autres termes, bien que ses principes directeurs scient d€gag€s, le 

droit de la d€colonisation ne constitue pas encore un corps de doctrine 

et de pratique acheve. Il est done naturel que les forces politiques 

scient toujours a l 1 oeuvre pour pr€ciser et completer le contenu de 

ce droit dans des cas d'esp€ce comme celui du Sahara occidental. Ainsi 

l'Assemblee generale s'est-elle r€serv€e la tache de determiner les 

modalit€s de la ~€colonisation du territoire en conforrnit€ avec les 

pr~ncipes de la resolution 1514 (XV). Mais, avant de s'en acquitter, 

elle a eprouve le besoin d'obtenir un avis consultatif de la Cour sur 

deux questions consid€r€es comrne pr€alables aux d€cisions a prendre. 

Les questions sur lesquelles un avis consultatif de la Cour est 

demande visent le statut qu'avait le Sahara occidental a une €poque 

r€volue, d€finie comme le moment de sa col•nisation par l'Espagne. 

La Cour est invitee a r€pondre d'abord a la question de savoir si, 

a ce moment, le Sahara occidental €tait un territoire sans maitre 

(terra nullius). Au cas oU sa r€ponse a cette premiere question serait 

negative, il lui est demand€ de r€pondre a une deuxierne question, celle 

de •..• 
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argument has been put forward, and has bean contested. The question 

of its validity in general and the question of its applicability to 

Western Sahara are undeniably of a legal character. 

It seems however that questions of this kind are not yet 

considered ripe for· submission to the Court. The reason is doubtless 

the fact that the wide var•iety of geographical and other data which 

must be takPn into account in questions of decolonization have not 

yet allowed of the estatlishment of a sufficiently developed body of 

rules and practice to cover all the situations which may give rise to 

problems. In other words, although its guiding principles have emerged, 

the law of decolonization does not yet constitute a complete body of 

doctrine and practice. It is thus natural that political forces should 

l-e constantly at work rendering more precise and complete the content of 

that law in specific cases like that of Western Sahara. Thus the General 

Assembly has reserved to itself the task of determing the methods tc be 

adopted for the decolonization of the territory in accordance with the 

principles of resolution 1514 (XV). But~ before discharging that task, 

it felt the need to obtain an advisory opinion of the Court on two questions 

which were regarded as preliminary to the decisions to he taken. 

The questions on which an advisory opinion of the Court is requested 

relate to the status of western Sahara at a period in the past, defined 

as the time of its colonization by Spain. The Court is asked to answer 

first the question whether~ at that time, Western Sahara was a territory 

belonging to no one (terra nullius). In the event of its answer to 

that first question being in the negative, it is asked to anewer a 

second question, namely what the legal ties were between the said territory 

and •••• 
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de savoir quels €talent les liens juridiques dudit territoire avec le 

Royaume du Maroc et avec l'ensemble mauritanien. Ales prendre ala 

lettre~ ces deux questions ne demandent a la Cour que de d€finir quel 

etait le r€gime juridique du Sahara occidental dans un passe d€ja 

lointain, La Cour n'est pas appel€e a lever le regard vers le present 

et encore moins vers l'avenir, Elle n'est pas invit€e a ·tirer de ses 

recherches historiques une conclusion juridique visant le Bahara 

occidental d'aujourd 1hui ou de demain. 

Il ressort de ce que j'ai dit plus haut que, si tel Btait le sens 

des questions posees a la Cour, je ne leur verrais pas le caract€re 

juridique exig€ par l'article 65, paragraphe 1, du Statut, car elles 

n 1 appelleraient aucune r€ponse portant sur la solution d'un probleme 

juridique actuel. Or, dans le pr€sent avis consultatif, la Cour d€finit 

les deux questions de maniere a cr€er un tel lien avec l'actualit€. Cela 

est €nonce notamment aux paragraphes 85 et 161 de l'avis consultatif. La 

Coury expose qu'en r€pondant ala requ&te de l'Assembl€e g€n€rale elle 

dolt indiquer si, au moment de sa colonisation, le Sahara occidental avait, 

avec le Maroc et l'ensemble mauritanien, des liens juridiques qui pourraient 

influer sur la politique a suivre pour sa d€colonisation, Puis la Cour 

s'acquitte de cette tache, non pas dans le dispositif, mais au 

paragraphe 162 auquel le dispositif renvoie express€ment. La cour y €nonce 

qu'elle n'a pas constat€ !'existence de liens juridiques de nature a 

influer sur l'application de la resolution 1514 (XV) de 1 1 Assembl€e g4n€rale 

quant a la d€colonisation du Sahara occidental et en particulier sur 

l'application du principe d 1 autod€termination grace a l'expression libre 

et authentique de la volonte des populations du territoire. c'est cette 

orientation du present avis consultatif qui lui confere a mes yeux le 

caractere de reponse a une question jur1dique au sens de l'article 65, 

paragraphe ~ du Statut. Mais est-ce vraiment conforme a la requ@te de 

l'Assembl6e generale? 

Nous •••• 
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and the Kingdom of Morocco and the Mauritani entity, Taken 

literally, those two questions define the 

legal status of Western Sahara in an already istant past. The Court 

is not called upon to lift its eyes to the ent, still less to the 

future. It is not asked to draw from its his orical research any 

legal conclusion relating to the Western Sahar of today or of 

tomorrow. 

It follows from what I have said above th t, if such were the 

meaning of the questions -put to the Court, T w uld not find they had 

the legal character required by Article 65, pa agraph 1, of the 

Statute, for they would not call for any answe bear'ing on the solution 

of a legal problem of the present time. In t e present Advisory 

Opinion, however, the Cour~ defines the two qu stions in such a way 

as to create such a link with the present time. This is to be found 

in inter alia parngraphs 8') and 161 of the Advisory Opinion. The 

Court explai~c there tl1at in answering the request of the 

General Assembly it m~st indicate whether at the time of its 

colonization, Western Sahara had, with the Ki!1Gdom of rllorocco and 

the Mauritanian entity~ such legal ties as may affect the policy to 

be followed in its decolonization. Then the Court fulfils that task, 

not in the operative part of its ll.dvisory Opinion, but in 

paragraph 162, to which the operative part expressly refers. There 

the Court states that it has not found legal ties of such a nature as 

might affect the appli~ation of General Assembly resolution 1514 (XV) 

in the decolonizati0n of Weste~ Sahara and,in particular, of the 

principle of self-determination through the free and genuine 

expression of the will of the peoples of the Territory. It is that 

approach in the present Advisory Opinion which confers on it in my 

view the character of an answer to a legal question within the 

meaning of !-l.rticle 65, paragraph 1, of the Statute. But is this 

really in harmony with the request of the General Assembly? 
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Nous venons de dire qu'a la lettre les questions formulE?es ne 

demandent pas a la Cour de d€finir une situation juridique Rctuelle. 

Tout au lnng de la procedure, le Maroc et la Mauritanie ont fait 

valoir que la Cour n'etait pas invitee a se prononcer sur l'effet de 

ses c'onstatations quant aux mcdalites de la d€colonisation du Sahara 

occidental. Selon ces deux Etats, qui ont joue un r6le important 

pour la formulation et l'adopticn de la resolution 3292 (XXIX), 

1 1 incidence qu 1 auraient €ventuellement les conclusions de la Cour sur 

la definition des mcdalites de la c~l~nisation du Sahara occidentaJ 

releverait entierement des decisions de nature politique que l'Assernbl€e 

g€n€rale s'est reservee de prendre. •ans ces conditions~ on ~eut se 

demander si 1'1nterpr€tation que la Cour a d€cid€ de donner aux questions 

pos€es correspond bien aux intentions de l'Assembl€e g€n8rale ou si elle 

ne repr€sente pas plut5t une nouvelle formulation de ces questions. 

Quri qu 1 11 en soit, je pense que cette orientation de l'avis 

consultatit aurait dO faire l 1 objet d'un d8lib€r€ et d 1une d€cision 

au d€but et non a l 1 extr€me fin de la procedure. J'y vois un autre 

exemple de question pr€liminaire pouvant surgir dans une affaire 

consultative et devant, a roes yeux, ~tre trait€e co~me telle et 

tranch€e avant l'ouverture d€finitive de toute proc€dure sur le fond. 

Il me semble qu'en la,pr€sente affaire une telle organisation de la 

proc€dure aurait €t€ ,particuli€rement indiqu€e par 8gard pour les Etats 

represent's devant la Cour, lesquels n'0nt cess€ de r€p€ter que 

l'Assembl€e g€n€rale n'avait nullement invit€ la Cour a se prononcer 

sur 1 1effet 8ventuel de ses constatations quant au processus de decolonisation, 

En ne d8voilant pas qu'elle envisageait de le f'aire, la Cour n'a pas fait 

comprendre awe Etats dont il s 1 ag:tt 1'1nt8r@t qu' ils avaient a exposer 

leurs vues eur ce sujet. 

Le ••.• 
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I have just observed that 1 taken literally, the qu.es~ions 

asked do not call_on the Court to ctefinc a cun·ent legal situation. 

Throughout ~e pl~oceed1fl$S 1 Morocc,o oi,U1d Mauritania have asserted 

that the Court wa~. not asked .to pronounce on the effe.ct it$ findings 

might h~vo .on the proc~du>-.ce for the ,decoloni~ation of Western S!lhara, 

According to those two States, which played nn important part in the 

formulation and adoption of resolution 3292 (JQ(IX), the effect which 

the Court 1 s conclusions might possibly havQ as regards determination 

of the procedures .for the deoolonization of Weste~ sahara is entirely 

a matter for the de<.;isions of a political nature which the Gener·a.l 

.Assembly has reserved fot· 1 tself. That being so, one may wonder 

whether the interpretation which the Cou>·t has decided to give to the 

questions put is in fact 1~ accordan~e with the intentions of the 

General Assembly., and whether l.t doeR not., rather., represent a new 

formulation of those questions. 

However that may be, 1 thin}. t~at th~s approach by the Advisory 

Opinion should have been the subj~_ct of a d~lit.et·ation and a decision 

at the beginning_ and not right at the end of the_proceedings. To me 

1 t is a fulrt.he-r example of a preliminary quest..i.on which may arise in 

advisor·y proceedings and which should., in my v1.e;.,.., be treated as Sttch 

and dealt wi tb befo~~e the d~fini t.i ve opening of any proceedings on the 

merits. It seems to me that ~n the present case to have organized the 

proceedings in tl'lt'.t way would have been particularly advisable out of 

consideration for the States represented before the Court., which have 

unceas~ngly l>epeated .that the General Assembly had by no means asked 

~he Court to state i;ts v:l.ew cono~rn.,ing the possible effect its findings 

might have on the decolonjzatio~ procedure. In pot revealing that it 

contemplated doing so, the Court failed to convey to the States ooncernecl 

the importance for them or stating their views on the subject. 

The •••• 
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Le point de savoir dans quelles conditions et dans quelle mesure 

des liens juridiques passes peuvent influetlcer la d€colonisation d'un 

territoire me semble relever d 1 un domaine encore mal explore du droit 

international contemporain. C'est pourquoi je trouve que la Cour 

n'aurait pas dU aborder ces questions sans proc€der a un examen de 

leurs aspects th€oriques aussi bien que pratiques. Force m'est de 

constater que le paragraphe 162 de l'avis consultatif ne porte pas 

la marque d'une telle analyse. 

* 
La participation des Etats interesses a conf€r€ a la presente 

procedure un caractere tout a fait inaccoutume tendant a obscurcir 

la difference de principe entre le contentieux et le consultatif. 

Alors qu'en matiere contentieuse la Cour a devant elle des ~arties 

qui plaident leur cause et doivent apporter, le cas echCant~ des preuves 

~ l'appui de leurs theses, la procedure consultative suppose que la 

Cour se procure elle-m~e les renseignements dont elle a besoin, dans 

la mesure oU les Etats ne les lui fournissent pas. Dans une procedure 

contentieuse, si une partie n 1arrive pas a justifier une demand~, 

la Cour n'a qu'a la rejeter, tandis qu'en mati'erc consultative la tftche 

de la Cour ne se limite ~as Q evaluer la force probante des renseignements 

apport€s par des Etats, mais consiste a essayer de se former une opinion 

a l'aide de tuus les €1€ments d 1 information n sa portee. 

En la presente affaire, l 1Assembl€e g€n€rale, en formulruit sa 

requ~te pour avis consultatif, a demand€ express€ment U 1 1Espagne, 

au Maroc et a la Mauritanie de soumettre a la Cour tous renseignements 

ou documents pouvant servir Q €lucider les questions pos€es. Repondant 

a cette invitation, ces trois Etats, auxquels s 1est jointe 1 1Alg€rie, ont 

cQntinu€ ..•• 
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The question of the extent to which, and tmder what conditione. 

past legal ties may influence ·the decolonization of a tex•ri tory seems 

to me to fall within an as yet inadequately explored area of contemporary 

international law. That is >~hY I find that the Court should not have 

approached those questions without first examining both their theoretical 

and their practical n$pe~ts. I am bound to say that paragraph 162 of 

the Advison> Opinioo bsars no signs of any such analysis. 

* 

The participation of the interested States has conferred On 

the present proceedings a wholly unusual oha.racter tellll1n& to 

obscure the difference :en principle between contentious 'md advisory 

proceedings. Whereas in .contentious prooeedings the court has before 

it parties whCJ plead their cause and must ... where ·necessary, produce 

ev-idenoe in support o"Z their contentions_.. in advisory proceedings it 

is ac •l!l1ed tmt the Court wil itself obte~. tlr information it ne<>ds, 

should the Sta·tes not have supplied t t. In contentious proceedings, 

if a party does not suc·ceed in producing good gt'OU."'lds for a claim, the 

Court has only to dismiss it, whereas in advisor~' proceedings the Court's 

task is not confined to a.ssesair.g the probative .force of the information 

supplied by States, but q.onsists in trying to arrive at an opil:::l1on with 

the help of .au the clements of informat:too available to it. 

In the present crse, the oeneral.Assembly, in formulating its 

request for an advisory opinion, expressly called upon Spain, Morocco 

and Mauritania to submit to the Cou~t all ~"ch information and documents 

as might be needed to clarify the questions posed. In- response to that 

call, those three States, wbo were joined by Algeria, continued before 

the .... 
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continue devant la Cour le d€bat sur le Sahara occidental qu'ils 

avaient entam€ a l 1Assembl€e g€n€rale, L'effet en a €t€ que la 

proc€dure a pris une allure beaucoup plus contentieuse que consultative~ 

Ainsi le~ trois Etats ont-ils pr€sente a la Cour une abondante documen

tati•n historique et cartographique dont la signification a fait l'objet 

de nombreuses contestations. Les m@mes evenements, les m@mes trait€s, 

les m@mes actes l€gislatifs et administratifs, les m@mes phQnem€nes 

religieux, culturels et linguistiques ~nt ete pr€sent€s et interpretes 

de manieres diff€rentes, souvent contradictoires. Sur rnaints points, 

la Cour a €t€ invit€e a faire un choix entre des theses diff€rentes. 

Bien que ces divergences de vues entre les Etats int€ress€s n'aient 

pas about! a des revendications de droits, la procedure a' est d€roul€e 

comme s'il en avait ete ainsi. L'a~tivite de la Cour en vue de se 

procurer d 1autres elements d 1 informatirn que ceux qui avaient ete mis 

a sa disposition par les Etats interess€s s 1 en est trouv€e r€duite. 

Elle n'a pas Bprouv€ le besoin de rechercher d'autres renseignements 

que ceux qui lui Btaient fournis par les Etats 1nt€ress€s. Elle ne 

s'est pas adjoint d 1 assesseurs experts en droit islamique ou en 

histoire de l 1 Afrique,cornme son Statut le lui aurait permis. Il est 

notoire que sa pratique interne ne pr€voit pas la dBsignation de ~ 

rapporteurs. Certes chaque j~ a dfi - dans les limites de ses 

connaissances linguistiques- se frayer un chemin a travers !'immense 

litt€rature qui existe sur les questions d 1histoire africaine €voqu€es 

et 11 a pu faire part a ses collegues des fruits de ses lectures. Il 

est neanmoins frappant que l'avis consultatif soit fond€ presque 

exclusivement sur des documents et arguments presentes par les Etats 

interess€s, lesquels sent retenus ou rejetes en fonction d 1 un examen 

des ..•• 
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the Court the discussion over Wes'bem Sahara on which they had 

embarked·in ~he General Assembly~ RS a result-the proceedings 

assumed an aspect which .was mu.ch more. :·contentious than advisory. 

Thus we hl'd the three States sul:mJ tting to til<! court abundant 

historical and cartograph1ca1 documentation the significance of 

WhiCh was -the subject of much dispute. Tbe same events, the 

same treaties, the same legislative and administrative acts. and 

the same religious, cultural and l:i.nguistic phenomena were represented 

and interpreted in a variety of wa'.fS, which were often contradictory. 

<A1 many a point the Court was ·invited to choose bet.ween differing 

contentions. 

Although those differences of view between the interested States 

did not-culminate in the claiming of rights. the proceedings developed 

as thougt. that had been so. Action by the Court to obt~in other 

elements of information than those made available to it by the interested 

States were thereby diminished. The Court did not feel the need to seek 

othor information thm1 that submitted to it by the interested States. 

It did not arrange for experts in Islamic lllw or in the history of 

northern Afr·ica to sit -with it ~s assessors, "' its Statute ·would -have 

allowed. It is common knowledge that its -internal practice does no.t 

provide for the appeintr.Jent of ·Julu-rapporteurs. It- is true that e;ach 

Judge bas bed to struggle - as far as hfs knowledge of languages would 

allow - through the immense literature existing on tlle questions of 

African hi.story to- which reference was made,, a:nd has been a.ble to ·inform 

h::.s colleagues of· the fruit of his reading* It is nevertheless str1}:;1ng 

that the Advisory Opipion should be based almost exclusively on the 

documents and arguments submitted by the interested States~ which are 

accepted -•·• .... 
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des preuves offertes. On ne trouve pas ici la zone d 1 incertitude dans 

laquelle un avis consultatif devrait laisser les faits qui ne sont pas 

etablis mais dont le contraire n'est pas preuve non plus. 

* 
Ce qui vient d 1 @tre developpe n' affecte pas la competence de la 

Cour pour donner un avis consultatif sur des questions qu'elle d€finit 

comme elle l'a fait de celles qui lui ont ete posees par l 1Assembl6e 

~neral~. Reste a examiner l'opportunite pour la Cour d'y repondre. 

Un vel examen s'impose, ames yeux, avec une acuit€ particuliere en 

·ce qui concerne la premiere des deux questions adress€es ala Cour, 

celle de savoir si le Sahara occidental etait, au moment de sa 

colonisation par l'Espagne, un territoire sans maitre (terra nullius). 

Cette question est nee d'un debat au commencement duquel on a 

contest€ la validite des titres de l'Espagne sur les differentes parties 

du Sahara occidental. Que l'expression terra nullius ait pu faire son 

apparition dans ce d€bat s 1 explique, puiaque ce terme technique a servi, 

dans la doctrine, a d€finir la 1€galit€ de certains modes d'acquisition 

de territoire par des Puissances coloniales. Mais ce stade du d€bat 

sur le Sahara occidental est main tenant de pass€. La requ@te pour 

avis consultatif n'invite pas la Cour a se prononcer sur la l€git1mit€ 

de l'acqUisition par l'Espagne de la souverainet€ sur le Sahara occidental. 

La question de savoir si ce territoire etait terra nullius au moment de 

sa colonisation manque done d 1 objet dans le contexte de la pr€sente affaire. 

Ce sur quai l 1 Assembl€e gBnerale a €preuve le besoin d'@tre renseign€e 

par la Cour, c'est le bien-fond€ des pr€tentions du Maroc et de la 

Mauritanie dont l'un a fait valoir que la souverainet€ sur le Sahara 

occidental au moment de sa colonisation lui revenait, tandis que l'autre 

a •... 
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C.CC<..!pt."~ or disrrls:_;.;l_: in the ]j ;ht. of '•_n.<:L:"~:.i.nt~t.' on of thG evit~concc adduced. 

(A)e does not find here the. marg.i.n of unccr-cainty in which an 

advisory opinJon ought ·to leave U~e f'.1.cts W!1jch have neither been 

proved nor dispro\·~d. 

• 

Whfl.t has .Just. bec;n ~x.rounded does. rwt affeet ·the comj::>etence of the 

Court to g1v:e an advisory opin,ion on questions defined by it in the 

way in which it ba-s d(·f:tned. those put to it by the General Assembly. 

There remains the question of the propriety of the court's answe~ing 

them. Tho need t.~ gr.) inl:.o thc.t question is~ in my vieN, pnrticulnrly 

acute as regards the f:Lrst of the two questj.one put to the courtJ 

namely ~:hether West-ern Sahat'a. Wa:.io_.. at the Ume -of' colonization by 

SpainJ a ~erri tory be1ongir1g to no- one l.l!..rr& nu~.liW;.)_~ .. 

·This que,stion originated in n debate at the -beginning of which 

the v-a.J. {.d.!.ty of- Spain I Ei ti tleE: 1-,n ';2.r::.v.lS parts· of west em SAhara 

had been ~ontested. It is tm'Jet·r:;tandable that t.he term terra nt~ 

ahou'ld have made its a.p~&rance in that debate, sinc:E; that tGehnica.l 

term has been \.J.Sed by legal wr:tt.}t·s. to define t.he legality of certain 

ways in which colorie.l Powers acquired --t.etT1tor:r·.- But that phase of 

the -debate on Western sahara is now -Over.· The t\equest for an advisory 

op1nlon cloes not· ask the Court to state its- view as to the lawfulness· 

of the acquisition by Spain o:t:' sovereignty ever WS.stern Sahara~ The 

question 'Of whethet tl~e terri tory wns.' terra nulli-us at ·the time of 

colon1zat1ori iS thuD wlthout object in the ccnt~xt ·Of the present case. 

What the General Assembly f'e1 t the need to be info-rmed about by th~ Co;lrl 

was the valicUty ot the claimE of Mor()cco and ~ilc.'luritania, of which one 

claimed that it had sovereignty over· Western Saha~a at tbc tjme of 

colonizatlon~ whereai3 the other asserted that at that time the territory 

belonged •••• 



- 20-

a avanc€ qu'au mgme moment ce territoire appartenait en co-souverainete 

a une pluralit€ ct'emirats et d~ conf€d€rations tribales d€nommee l'ensemble 

mauritanien. Dans .sa r€ponse h la premiere des questions pos€es par 

l'Assernblee generale, l'avis consultatif passe~ cate de cet objet 

de la requ~te. C'est en €ludant la question de la souvarainet€ que 

les paragraphes 81 et 82 de l'avis enoncent que le Sahara occidental 

n'Btait pas terra nullius puisqu'il y avait dans ce territoire des 

tribus nomades ayant une organisation sociale et politique. Ce dernier 

fait n'a jamais eve contest€ par 1 1Espagne et ne doit guere ~tr~ nouveau 

pour l'Assembl€c g€n€ral8. 

Vu ce qui precede, je trouve inutile et en cons€quence inopportun 

pour la Cour de r4pondre a la premiere des deux questions posees. 

En ce qui concerne la seconde question, les circanstances sont 

diff€rentes. Portant sur les liens juridiques ayant eventuellement 

existe entre le Sahara occidental et le Maroc ou 1 1 ensemble mauritanien, 

elle couvre le probleme de la souveraincte. Ames yeux, c'est 

essentiellement sur ce point que l'Assemblee generale a besoin d 1 ~tre 

renseignec. C1est pourquoi je trouve opportun de repondre ala seconde 

question. 

La r€ponse de la Cour Ct cette question est donn€e au paragraphe 162 

de l'avis consultatif. La partie essentielle de ce paragraphe est 

la conclusion de la Cour selon laquelle les Eil9ments et renseignements 

partes a sa connaissance n'etablissent l 1 existence d 1 aucun lien de 

souverainet€ territoriale entre le territoire du Sahara occidental 

d'une part et le Royawne du Maroc et l'ensernble mauritanien d 1 autre 

part. Je ne crois pas possible d 1arriver h une autre conclusion sur 

la base des €16rnents dont dispose la Cour. Je suis done d'accord 

egalement •... 
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belonged in co-sovereignty to an .::J.ssemblage of emirates and tribal 

confederations call ad the Mauri tvnian e:1ti ty, In its answer to the 

first of the questio11s put by the General Assembly, the Advisory 

Opinion sidesteps that object of the request, Paragraphs 81 and 82 

of the Opinion evade the question of sovereignty when they state that 

Western Sahara was not terra nullius since there were in that territory 

nomadic tribes having a social and poll tical organization, This 

latter fact has never been disputed by Spain and will hardly be news 

to the General Assembly~ 

In vi~w of the foregoing, I find it pointless and consequently 

inappropriate for the Court ~o answer the first of the two questions 

put. 

As regards the second question, the circumstances are different. 

Relating as it does to tt~ legal ties which may have existed between 

Western Sahara a.11d JVlorocco or the r-Jauri·t,anian entity, it covers the 

preble~ of sovereignty. In ll'7 vlew, it 13 essentially on that point 

that the General Assembly needs enlie;htenment. 

it proper to answer the second question. 

That is why I find 

The answer of the Court to that question is given in paragraph 162 

of the Advisory Opinton. The essential part of that paragraph is the 

Court 1s conclusion that the materials and information presented to it 

do not establish any tie of territorial sovereignty between the 

territory of Western Sahara and the Kir~dom of Morocco and the 

Mauritanian entity. I do not beliew~ 1 t possible to arrive at any 

other conclusion on the basis of the information available to the 

Court. I am therefore also in agreement lr'Tith the last sentence 

of •••• 
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egalement avec la derniere phrase du paragraphe 162, selon laquelle 

la Cour n'a pas constate l'existence de liens juridiques de nature a 

influer sur l'application de la resolution 1514 (XV) quanta la 

d€coloni.sation du Sahara occidental et en particulier sur 1 1application 

ciu principe d 1 autodetermination gr&.ce a l 1 expression libre et authentique 

de la volonte des populations du territoire. Je urois utile de signaler 

que cette phrase n'indique pas quel effet aurait eu sur la dEicolonisation 

du Sahara occidental un prononce d~ la Cour constatant 1 ~existence 

d'anciens liens de souverainete entre ce territoire et le Maroc ou 

l'ensemble mauritanien. 

A mes yeux, les constatations faites dans les deux derni€res 

phrases du paragraphe 162 suffisent pour repondre a la question de 

l'Assemblee g€n€rale, qui ne vise que l 1 existence de liens juridiqu~s 

passes mais pouvant permettre aujourd 1hui au Maroc ou ala Mauritanie 

de formuler des demandes concernant la decolonisation du Sehara occidental. 

Le d9but du paragraphe 162 contient c!2!pendant deux dG:clarations auxquelles 

je ne saurais souscrire car, a mes yeux, elles sont superflues et 

dG:passent l 1ob,jectif de la requ~te pour avis consultatif. LaCour 

€nonce que les 914ments et renseignements partes a sa connaissance 

montrent 1 1 existence de liens juriiiques d 1 all€geance entre le sultan 

du Maroc et certaines des tribus vivant sur le territoire du Sahara 

occidental, ainst que l'existence de droits, y compris certains droits 

relatifs n la terre, qui constituaient des liens juridiques entre 

1 1 ensemble mauritanien, au sens oU la Cour l 1entend, et le territoire 

du Sahara occidental. Pour rna part, je doute que les elements dont 

dispose la Cour lui permettent de se prononcer aussi cat€goriquement. 

La portee de la premi€re declaration depend en tout cas d'une analyse 

de .... 
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of paragraph 162, accordir~ to which the Court has not found legal 

ties of such a nature as might affect the application of 

resolution 1514 (XV) in the decolonj_zation of Western Sahara and_, 

in particular, of the principle of self-determination through the 

free and genuine expreGsion of the will of the peoples of the territory. 

I feel it is as well to point out that this sentence does not indicate 

what would have been the effect on the decolonization of Western 

Sahara of a pronouncement by tl~ Court establishing the existence of 

former ties of sovereignty between thct territory and Morocco or the 

Mauritanian entity. 

In my view, the firKlings stated in the last two sentences of 

paragraph 162 suffice to answ~r the General Assembly's question, 

which only relates to the existence of legal ties which belong to 

the past but which are such as to allow Morocco or Mauritania now 

to make claims concerning the decolonization of Western Sahara. The 

beginning of paragraph 162,. h~&evGr, contains two statements to which 

I cannot subscribe, for in my view they are superfluous and go beyond 

the purpose of the request for an advisory opinion. The Court states 

that the materials and information presented to it show the existence 

of legal ties of allegiance between the Sultan of Morocco and some 

of the nomadic tribes found in the terri tory of Western Sahara, 

together with the existence of rights,. including certain ric;hts 

relating to the land, which constitute legal ties between the 

Mauritanian entity, as understood by the Court, and the territory of 

Western Sahara. For my part, I doubt whether the information 

available to the Court allows 1 t ·to make such a categorical assertion. 

The effect of the first statement depends in any case on an analysis 

of the real significance of the allegiance mentioned, and on an exact 

identification •••• 
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de la signification reelle de l 1all€geance invoquee et d 1une identification 

exacte des tribus qui la reconnaissaient et des parties du Sahara 

occidental oU elles se trouvent. L'une et l'autre sont absentes du 

pr€sent avis consultatif. 

D'autre part les liens ayant existe entre le territoire du Sahara 

occidental et !'ensemble mauritanien sont certainement nombreux et 

importants, mais on ne saurait les consid€rer comme des liens juridiques 

entre eux. C'est surtout la contribution de la Mauritanie 3 la procedure 

qui a d6nontre !'existence, ~ l'epoque vis€e par la requ~te pour avis 

consultatif, d'rm genre de vie et d 1
l..ll1 riche hBritage culture! communs 

~ une pluralite de tribus nomadisant dans de vastes territoires de 

!'Afrique du Nord-Ouest compri.s aujourd 1hui ·ctan.s le Sahara occidental 

et dans les Etats voisins, notamment la Mauritanie. Que des tribus 

distinctes aient la m~me religion, la m~me langue, ln m~me structure 

sociale et politique, le m~e mode de vie et les m~es traditions 

litt€raires, musicales et artistiques ne signifie pas qu'elles scient 

sou.ctees en lille entit€ €tatique. Certes, ce genre de liens non juridiques 

pourraient donner lieu 3 1 1 €tablissement de liens juridiques representant 

la creation d 1une telle entit€, mais pareille evolution ne s'est pas 

produite en ce qui conceme le Bilad Chinguiti, d€nomination traditionnelle 

des territoires oU se retrouvent les tribus pr€cit€es. Cela n'emp~che 

pas que 1 1Assembl€e g€n€rale puisse trouver appropri€ de tenir compte 

des facteurs non juridiques ci-dessus €voqu€s, lorsqu'elle ct€terminera 

les modalit€s de la d€colonisation du Sahara occidental, mais ses 

d€cisions ..•. 
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identification of the tribes acknowlede1ne it and of the parts of 

Western Sahara inhabited by them. No such analysis or 

identification are to be found in the i;dvisor~r Opinion. 

Furthermore, the ties which existed between the terri tory of 

Western Sahara and the Mauritanian entity were certairiLy numerous and 

important, but one could not regard them as legal ties between them. 

Mauritania's contribution to the proceeding~~ in particular, showed 

the existence, at the period referred to by the request for an 

advisory opinion, of a way of life and 8. rich cultural heritage 

common to a large number of tribes leading a nomadic existence in 

vast territories of north-west Africa included today in 

'vlestern Sahara and in the neighbouring States~ Mauritania in particular. 

The fact that distinct tribes have the sawE religion, the same 

language, the same social and political structure, the same mode of 

life and the same literary, musical and artistic traditions does not 

mean t!:.at they are welded together in a State entity. It is true 

that non-legal ties of that kind could eive rise to the establishment 

of legal ties amounting to the creation of such an entity, but no 

such development took place with regard to the Bilad Shinguitti, the 

traditional appellation of the territories where the said tribes 

were to be found. That does not mean that the General Assembly 

may not find it appropriate to take into account the non-leg&l 

factors mentioned above when it is determining the procedures to be 

followed •••• 
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d€cisions 3. cet egard auront un caractere purement politique. Il 

ne revient done pas a la Cour de se prononcer a ce sujet. 

C'est pourquoi je trouve qUe la premiere partie du paragraphe 162 

de l'avis consultatif n'aurait pas dfi y figurer, d'autant mains que 

la requ~te pour avis consultatif nc saurait -etre interpr€tee comme 

ay~1t invit€ la Cour n constater l'existence de liens entre le territoire 

du Sahara occidental et le Maroc ou !'ensemble mauritanien autres 

que les liens juridiques qui pourraient influer sur !'application 

de la resolution 1514 (XV) 2>. la d€colonisation de ce terri to ire. 

(Signe) S. PErREN. 
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followed in the decolonization of Western Sahara, but its decision 

in that connection will be of a purely political character. It is 

thus not for the Court to pronounce thereon. 

That is why I find that the first part of paragraph 162 of the 

Advisory Opinion should not have been included~ particularly as the 

request for an advisory opinion did not ask the Court for any finding 

on the existence of ties between the territory of western Sahara and 

MOrocco or the Mauritanian entity other than such legal ties as 

might affect the future application of resolution 1514 (XV) in the 

decolonization of the territory. 

(Signed) s. PETREN, 



SEPARATE OPTIUON OF JUDGE DILIARD 

While I am in agreanent with the Opinion and the approach taken 

by the Court, my reasons do not altogether coincide with those set 

out in the Opinion. Furthermore it seems to erne desirable to make a 

few comments touching the operative clauses of the Opinion and 

especially the significance which~ in my view, attaches to the response 

to Question II. This furnishes my excuse for appending a separate 

opinion .. 

* * * 
At the very threshold of our enquiry doubts assailed me as to 

both the existence and relevance of any legal question. Unless the 

Court were seised of a legal question it would not be competent to 

respond to the Request in light of Article 96 ( 1) of the Oharter of the 

United Nations. On the other hand, even if a legal question were 

present, its lack of apparent relevance to any contemporary problem might 

well induce the Court to invoke, however, reluctantly, its discretionary 

power of refusal conferred upon it by Article 65 (1) of its Statute. 

These doubts were prompted by two significant facts. First it 

was imnediately apparent that the two questions were exclusively conf'ined 

to an historical period and second they raised no issue whatever as to 

the legitimacy of Spaints original occupation of the territory or its 

present authority over it. It appeared, therefore, that the two questions 

invited an enquiry which, while no doubt historically fascinating, was 

far ranoved from any contemporary problan whateverl. 

~ore •••• 

1 Readers of Judge Petren 1 s separate oo>1nioo will observe that he 
entertained similar doubts, 



OPINION INDIVIT;UELIE DE M. DILLARD 

/fraducti<J.n/ 

Je snuscris a l'avis eta la conception d'ensemble qui a guid€ la 

Cour, mais pour des motifs qui ne co!ncicent pas entierement avec les 

siens. En outre, 11 me parait utile de presenter quelques observations 

a a sujet du disposi tif et surtout de la portee qui, a man sens, doi t 

@tre at·torr·~uee 8. la repon.ss ala questi'm IL C'est ce qui m'incite 

a joindre a 1 'avis Ul1~ opinion individuelle, 

* * * 
Au d€but de nos travaUA 11 m'avait paru douteux que la cour eUt 

ete saisie d'une question juridique pertin~nte. Faute d'@tre saisie 

d 1 une question juridique, la Ccur ne serait pas comp€tente pour donner 

suite 8. la requ€te, vu l'article 96~ paragraphe 1, de la Charte des 

Nations Unies. ~ ' 1 un au·i:.~ce cOt~, ur.e questi"Jn juridique qui semblerai t 

ne mettr8 en jeu aucun p:;,.'obl€me actuel pourrait .tort bien inciter la 

Cour a invoquer, ~6me a regret, le p0UVOir discr€tionna1re de refuser 

de r€pondre que lui recr)nna'tt 1 1 article 65, paragraphe 1, du Statut. 

Mes rioutcs tenaient 8. deux faits importants. Tout d'abord il 

apparaissait d'emblee que les deux questions portaient exclusivement 

sur une periode historique; ensuite elles ne mettaient aucunement en 

cause la l€gitimit€ de l 1 occupat1on originelle du territoire par 

l'Espagne,ni son autorit8 presente sur celui-ci. Il semblait done 

que les deux questions invltaient la cour a faire des recherches, 

sans doute passionnantes sur le plan hist:riqu~, mais fort €loign€es 

de tout pr~bl€me contempora1n1• 

En •••• 

l 
Les lecteurs de l'opinion indjviduelle de M. Petren noteront 

qUI il €prOiJ.Vai t des dOUtes 8Lc;.logued, 
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Furthermore, it was urged upon the Court that it should confine 

itself to a strict and literal reading of the questions for fear 

otherwise that it might trespass- _on the prerogatives of the General 

Assembly. This view was fortified by the argument that during the 

debates in the Fourth Committee, Spain and a number of other delegates 

among the forty-three who had abstained in the voting, objected -to the 

manner in which the questions had been framed. Nevertheless, despite 

these objections, they emerged and were voted on in the historically 

confined manner referred to above. 

Spain strenuously urged upon the Court the view that the 

questions were merely nacademicn or nhistoricalt'. Its argument was 

based on the premise that the General Assembly had already decided 

on both the principles and methods to be applied to the decolonization 

process and furthermore the decision carried the concurrence of both 

the Kingdom of Morocco and the Islamic• Republic of Mauritania, The 

reply to the two questions would thus be devoid of object or purpose. 

The Opinion has dealt with this argument in great detail in 

paragraphs 48~74 and no repetition is called for in this separate 

opinion. 

The doubts which assailed me were not grounded on the same 

premise as that advanced by Spain and analysed in the Opinion. They 

cen'tred on the proper scope of the Court 1 s powers of interpretation 

in light of the contention that the ~,.J.estions were clear, precise, 

legal and relevant, This string of assertions left open the natural 

enquiry "releVant to what", an enquiry which also bore upon the legal 

character of the questions as well. 

The notion that a legal question is simply one that invites an 

answer nbased on law" appears to be question-begging and it derives 

no added authority by virtue of being frequently repeated. Nor is 

1 t •••• 
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En outre, on a plaid€ que la Cour devrait s'en tenir au sens 

l1tteral des questions pour ne pas r1squer d'empieter sur les 

prerogatives de l'Assemblee generale. Cette these a trouve un appui 

dans !'argument selon lequel, au cours des d€bats de la Quatrieme 

Commission, l'Espagne et uncertain nombre d'autres d€1€gations, 

parmi les quarante-trois qui devaient s'abstenir lors du vote final, 

avaient contest€ le libell€ des questions pos€es. Malgr€ ces objections 

cependant, les questions, limit€es comme 11 a ete indiqu€ ci-dessus 

a une p€riode de l 1 hist•ire, ont pris corps et ont ete soumises au 

scrutin. 

L'Espagne a soutenu avec insistance devant la Cour que les questions 

€taient purement '1academ1ques 11 
()U 

11 h1storiquesrt, La prt3misse dont 

partait cette these etait que 1 1Assembl€e g€nerale avait d€ja arr@te 

les principes et les methodes qui devaient r6gir le processus de 

decolonisation, et qu'en outre le Royaume du Maroc et la R8publique 

islamique de Mauritanie y avaient tous deux acqui.esce. Une reponse 

aux deux questions n'aurait done aucun but et aucun objet. L'avis 

traite longuement de cet argument dans les paragraphes 48 a 74 et 

11 est inutile d'y revenir dans la presente opinion 1nd1viduelle, 

Les d~utes que j 1 8prouvais ne reposaient pas' sur la prSmisse ainsi 

avancee par l'Espagne, qui est examinee dans l'avis. Ils concernaient 

essentiellement l'€tendue veritable des pouvoirs d 1 interpr€tation 

de la Cour, dans un cas oU l'on affirmait que las questions etaient 

claires, pr8cises, juridiques et pertinentes. cette s€rie d'affirmations 

amenait tout naturellement a se de"mander : "pertinentes par rapport a 
quoi", ce qui interesse egalement la nature juridique des questions. 

L'idee qu'est juridique toute question 3ppelant une reponse 

11fond8e en droit" para!t @tre une p8ti tion de principe qui ne devi~u't 

pas plus convaincante pour @tre fr€quemment repetee. Il ne semble pas 

non •••• 
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it apparent that an exclusively historical question could be 

automatically converted into a legal one merely because of the use 

of a legal term such as terra nullius or because the question itself 

baptized the term 11 ties11 with a legal label by referring to them as 

11legal ties'' a device which also appeared to be question-begging. 

More important, it seemed difficult to discern any contemporary legal 

relevance to any answer the Court might give if it were confined to 

the status of a territory some 90 years ago the title to which was not 

in dispute then or now. 

Finally it did not appear to me sufficient to say that the 

questions would be rendered legally relevant on the mere assumption t 

that the answers would tend to enlighten the General Assembly in the 

exercise of its political functions. Absent from this assumption was 

the notion of contemporary legal relevance1• 

* .. * 
It is ~ediately apparent that these doubts were based on the 

assumption that the Court was strictly confined to a literal reading 

of the two questions. Wisely, however, the Court 1 as revealed in 

paragraph 50, did not so confine itself but instead located the two 

questions in the total context of the contemporary decolonization 

process. An analysis of the genesis and terms of resolution 3292 (XXIX) 

which the Court has undertaken in paragraphs 66-69 clearly justifies 

this approach. Furthermore it is fully justified by the jurisprudence 

of •••• 

1 
Although made in connection with a contentious case, a dictum in the 

Northern Cameroons case bears en the observation above. In the course 
of its !'easoning the Court stated 11 ••• it is not the function of a 
court merely to provide a basis for political action if no question 
of actual legal rights is involved" (r.c.J. Reports 1963, p. 37}, 
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non plus qu'il suffise, pour transformer automatiquement une question 

exclusivement historique en une question juridique, de se servir d'une 

expression jurid!que comme terra nullius, ou de caller au terme "liens'' 

une etiquette juridique en parlant de 11 11ens juridiques", ce qui a 

toute l'apparence d'une nouvelle pE!tition de principe. Chose plus 

importante, on a du mal 8. discerner quelle pertinence juriC.igue 

pourrait avcir de nos jours une rBponse de la Cour qui se borncrait 

a d8finir le statut d'un territoire ~1 y a quelque quatre-vingt-dix ans, 

alors que i.e titre sur ce ter:..·i toire n 1 a pas ete mis en doute a 

1 1 E!poque et ne l'est pas aujourd 1hui. 

Entin, 11 ne me paraissait pas suffisant de dire que les questions 

deviennent juridiquement pertinentes si l 1 on admet que les r€ponses 

contribueront a eclairer l 1Assemblee g€n€rale dans 1 1 exercice de ses 

fonctions politiques. Cela ne r€soud pas en effet le probl€me de leur 

pertinence Juridique actuellel. 

* * * 
On voit que ces doutes proc€daient de l 1 id€e que la Cour devrait 

s'en tenir au sens litteral des deux questions. Tres sagement, cependant, 

la Cour, comme le montre le paragraphe 52 de son avis, n'a pas procecte 

ainsi; elle a au contraire replace les deux questions dans le contexte 

global de la C€colonisation actuelle, Une analyse de la ge~ese et des 

terrnes de la resolution 3292 (XXIX), que l'on trouve aux paragraphes 66 

a 69 de 1 1avis, justifie en termes clairs cette methode, comme le fait 

aussi pleinement la jurisprudence de la Cour. Ainsi que la Cour l'a 

dit .... 

1 Bien qu'elle ait ete faite dans une affaire contentieuse, une 
conclusion figurant dans 1 1arr€t sur le Cameroun septentrional m€rite 
d '@tre rappel€e ici. La Cour a dit~ dans les motifs de cet arr@t : 11 un 
tribunal n'a pas simplement pour fonctiryn de fournir une base d'action 
politique alors qu 1 aucune question juridique concernant des droits 
effectifs n'est en jeu" (C.I.J. Recueil 1963, p. 37). 
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of the Court. As stated in the Certain Expenses of the United Nations 

case it cannot be assumed that the General Assembly seeks: 

rt ••• to fetter or hamper the Court in the discharge of its 
judicial functions; the Court must have full liberty to consider 
all relevant data available to it in forming an opinion on a 
question posed to it for an advisory opinion11 (I.C.J. Reports 1962~ 
p, 157 ). 

While stated in general terms and in a different context this 

well known dictum appears relevant. Perhaps even more relevant is the 

equally well known pronouncement of Judge Lauterpacht in the case 

concerning Voting Procedure in Questions relating to Reports and 

Petitions concerning the Terri tory of South West Africa. He was 

concerned with a question incidental to the one asked and its relation 

to the role of the Court. His statement deserves the respect it has 

generated. 

11 I cannot disregard that aspect of the matter on the 
alleged ground that the Court cannot answer this - or any other 
legal question - incidental to the Opinion, seeing that the 
General Assembly has not specifically asked for an answer to 
these questions. 'rhe General Assembly has asked only one 
substantive question; thac issue 1 and that issue only, is 
answered in the operative part of the unanimous Opinion of 
the Court. Clearly, in order to reply to that question, the 
Court is bound in the course of its reasoning to consider and 
to answer a variety of legal questions. Thi~ is of the very 
essence of its judicial function which makes it possible for 
it to render Judgments and Opinions which carry conviction 
and clarify the law," (I.C,J, Reports 1955, pp. 92-93.) 

Statements of similar import could be culled from many other 

cases, it results from the above that there is nothing in the 

jurisprudence of the Court which can support the proposition that 

it would be presumptuous on its part to so interpret the questions 

as •••• 
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dit dans 1 1affaire de Certaines rl8penses des Nations Unies, on ne 

saurait supposer que l 1Assembl8e c:;8n8rale cherche a 

nlier ou g@ner la Cour dans l'exercice de ses fonctions 
judiciaires; la Cour doit avoir la pleine liberte 
d'examiner tous les €18ments pertinents dont elle dispose 
pour se faire une opinion sur une question qui lui est 
posee en vue d'un avis consultat1f11 (C.I.J. Recueil 1962, 
p. 157). 

Bien qu'elle soit formul€e en termes g8n€raux et s'applique a un 

contexte different, cette d€claration bien connue para!t ici pertinente. 

Mais la d€claration non mains c8l€bre de M. Lauterpacht dans !'affaire 

concernant la Procedure de vote applicable aux questions touchant les 

rapports et p€titions relatifs au territoire du Sud-Ouest africain 

l'est peut-~tre plus encore. cette declaration~ concernant une question 

en marge de celle posee a la Cour ainsi que ses rapports avec le r8le 

de Celle-ci, rneri te tcut lU r" ' ~ U I ..:llo a iD.Jpire,. 

''Je ne puis negliger cet aspect de 1 1 affaire sous pr€texte 
que la Co:·:r ne peut r8pondre 8. cette question - ou 8. toute autre 
question juridique - se rattachant a l'avis, attendu que 
l'Assembl€e g8nerale n'a nas specifiquement demande de reponse 
a ces question~. L'Assemnlee generale n'a ~ose qu'une question 
de fond et cette question. cette seule question, trouve sa reponse 
dans le dispositif de l'avis unanime d.e la Cour. Evidemment, pour 
repondre 8. cette question, la Cour est tenue, dans son raisonnement, 
d' examiner un certain nomb::-e de questions ,juridiques variees et 
d'y r€pondre. c'est la l 1 essence m&me de sa fonction judiciaire 
qui lui permet de rendre des arr@ts ct d'emettre des avis qui 
ernportent conviction et eclaircissent le droit. II (C. I. J. Recue1l 1955J 
p. 92 a. 93. l 

On pourrait trouver des enonc€s d!une teneur semblable dans bien 

d'autres affaires. Il en ressort que rien, dans la jurisprudence de 

la Cour, ne saurait justifier l 1 idee qu'il serait pr€somptueux de sa 

part d 1 interpr€ter les questions de mani€re a leur donner un sens 

juridique,.,. 



- 5 -

as to give them a contemporary legal significance by invoking the 

larger context in which they are framed. By so locating the 

questions in the contemporary setting of the dccoloniza tion process 

the Court has thus, in my opinion, countered the view that the 

question invited an answer of a purely "academic'' or "historicaltt 

character .. 

In addition to providing a contemporary setting for t:1e questions 

it has also emphasized the importance of resolution 1514 (XV) in so 

far as it applies to .the Western Sahara as well as other resolutions 

dealing with the decolonization of that territory. This in turn has 

a distinct bearing on ~n important aspect of one of the operative 

clauses and especially the response to Question II. 

* * * 
Turning specifically to Question II in the operative clauses 

it will be observed that the specific reference to paragraph 162 

incorporates that paragraph into the operative part of the Oplnion. 

Otherwise the reply would not be responsive to the ·question since 

obviously the question did not ask the Court merely to confirm the 

existence of legal ties but to determine their nature. Furthermore 

paragraph 162 is not, properly speaking, part of the reasoning of 

the Court but a statement of conclusions drawn from its reasoning. 

An understanding of the thrust and si~1ificance of the answer to 

Question II thus focusses on that paragraph. 

It •••• 
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juridique contemporain en se reportant au cadre plus vaste dans lequel 

elles se situent. En replagant les questions dans le cadre c~ntemporain 

de la ctecolonisation, la Cour a refute d 1 apr€s moi la th€se selon 

laquelle les questions appelaient une reponse purement 11 acad€mique'' ou 

"historique". 

La Cour n'a pas seulement donne un cadre contemporain aux questions; 

elle a soulign€ l'importance de la resolution 1514 (XV) dan~ la mesure 

aU celle-ci s'applique au Sahara occidental, ainsi que celle d'autres 

resolutions relatives ala d€colonisation de ce territoire. Cela n'est 

pas sans influer sur un aspect important de l'une des clauses du 

dispositif et notamment sur la r€ponse ala question II. 

* * * 
Pour en venir pr€cis€ment a la question II, on constatera que le 

paragraphs 162 do l'avis fait p~ti~ du d1epos1tif dana ~a mesuro oU il Y 

o~~ spoo:J.alemant v1oe.. S' 1l en avait &te aub'ement l' avis n' Ol.ll'"ai t pas 

r€pond~ R la question puisque~ de toute €vidence, la Cour n 1etait p~ s 

simplement pri€e de confirmer l'existence de liens juridiques mais aussi 

d'en d€terminer la nature. En outre, le paragraphe 162 ne fait pas a 

proprement parler partie du raisonnement de la Cour, 11 €nonce les 

conclusions qui d€coulent de son raisonnement. Toute la force et tout 

le sens de la r€ponse a la question II sont done concentres dans ce 

paragraphe. 

On •••• 
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It will be observed that paragraph 162 breaks down into three 

parts. The first~ dealing with legal ties~ proclaims the existence 

of "legal ties of allegiance" between the Sultan of Morocco and 

11eome of the tribes formd in Western Sahara" and also the existence 

of "rights11 including some that relate to the land which constituted 

legal ties betv1een the Mauritanian entity and Western Sahara. 

In the second part, dealing with territorial sovereignty~ the 

Court concludes, however, that the materials and information presented 

to it "do not establish any tie of territorial sovereignty between 

the territory of Western Sahara and the Kingdom of Morocco and the 

Mauritanian entity". 

Finally in the third part, dealing with self-determination, the 

Court_asserts that no ties-were of such a nature as to affect the 

application of resolution 1514 (XV) in the decolonization of Western 

Sahara and in particular no ties which might affec·t the 11 principle of 

self-determination through the free and genuine expression of the will 

of the peoples of the terri tory11 • 

Whether the first conclusion is sufficiently supported by the 

evidence is~ in my view, questionable. The matter is largely one 

of interpreting many complex sets of disputed historical facts and 

intangible relations in order to determine their significance in light 

of the 11 principles and procedures to be applied in the decolonization 

of Western Saharan. The debates in the Fourth Committee provided no 

specific clue as to the meaning to be attached to the term 11 legal 

ties" and the Opinion in paragraph 85 merely locates the meaning in 

the context of the decolonization process, 11 
••• in conformity with 

resolution 1514 (XV) of 14 December 1960". 

However •••• 
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On remarquera que le paragraphe 162 se subdivise en trois parties. 

La premiere,relative aux liens juridiques,proclame l'existenc~ de 

,liens juridiques d' allEigeance 11 entre le Sultan du Maroc et 11 certaines 

des tribus vivant sur lo torritoiro du P.D.h.E!l'a occidontcl"_. 

ainsi que l'existence de ndroits 11
, y compris certains droits relatifs 

ala terre, qui constituaient des liens juridiques entre !'ensemble 

mauritanien et le Sahara occidental, 

Dans la deuxieme partie, concernant la souverainete territoriale, 

la Gaur conclut toutef0is que les 8lernents et renseignements port4s a 
sa connaissance 11 n 18tablissrnt !'existence d'aucun lien de souverainete 

territoriale entre le territoire du Sahara occidental d'une part, le 

Royaume du Mar(lc ou l'ensemble mauritanien d'autre part". 

Enfin, dans la troisieme partie, qui traite de 1 1 autod€te~ination, 

la Cour affirme qu'il n 1existait aucun lien de nature a modifier 

l'application de la resolution 1514 (XV) quant a la decolonisation du 

Sahara occidental et en particulier ancun qui pu.::.sse modifier 

"l'application du principe d 1 auto«€termination gr§.ce a l'expression 

libre et authentique de la volnnt€ des populations du territoire 11
• 

A mon sens on peut se demander si la premiere conclusion repose 

sur des preuves suffisantes. Il s'agit surtout en effet d 1 interpr€ter 

une masse de faits historiques contestee et de rapports intangibles 

et d'en apprecier la portee par rapport aux. "principes et procedures 

a appliquer dans la ctecolonisation du Sahara occidentaltt. Les d€bats 

de la Quatrieme Commission n'apportent rien de pr€cis au sujet du sens 

a donner aux termes 11 liens juridiques 11 et le paragraphs 85 de l'avis 

ne fait que les rattacher au contexte de la ctecolonisation "en 

conformi te avec la resolution 1514 (XV) du 14 decembre 1960". 

Cependant,,,, 
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However, no oatter what may be said about it, the firat oanoluaion 

seems to me to be of minor importance when consideration is given 

to the relationship between all three conclusions and the overriding 

significance of the second and third. 

The second conclusion1 which carries my OOQplete concurrence~ 

thet no tie of territorial sovereignty existed between the Western 

Sahara and the Kingdom of Morocco and the Mauritanian entity ia, 

of course, critically significant and especially so in light of the 

debates in the Fourth Cor.nni ttee and the legal controversy whicn 

prompted the Request for the present Advisory Opinion. The matter 

has been tharoughly analysed in the Opinion and repetition would be 

superfluous. It may be helpful1 however, to emphasi~e at least 

three implications which, in my view, flow from this conclusion. 

First, it negates the notion advanced by the two interested 

States that the territory was, legally speaking, an integral part 

of a 11 parent11 Rtate (the Kingd ... m of Morocco) or t..18.t it was 11 1ncluded" 

within the confines of what has now llrnergad as the Islamic Republic 

of Mauritania. It follows that the image of a kind of colonial 

amputation ·biesimias .in 1884 of a J)l'e-exist11!g territorial un1 ty 

ie distorted, 

Second, it implies that any· claim to Whet has been called 

automatic retrocession is not applicable to the Western sahara and 

therefore it was unnecessary for the Court to pronounce upon the 

principle •••• 
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Cependarrt; et quoj qu 'on pu:'"~sse: <:.,n dire, C('tt.e premiere conclusion 

me parntt jvucr 't.l11 r<Hc as:::c~~ ,,, ·:_n· uf' s 'l 1 on ti t;:nt, (:ompte;: d(~S rapports 

entre les troi r; (~Ont!ll:,~:,J.ons ct ·-~ '-' 1 1 --~.!rJpc>rta...rtce primordialc· que 

J 1 approuvr:; entH:t'GfTit:nt la cleLtxiemc conclnr:>ion selon laquelle il 

n' e.xi.stai t au elm J. :1.~n ,jurid::..<rt..te de .S(/...J.',r(;.•Tainc;:tC t.er·r! r:.oriale t~ntrE' 1~ 

Sahara occidl::ntal d 1mlf: pnrt t. t J.e.:.: Royart.::'!E- d.u .Haroe ou 1 t ensemble 

rna uri tanien d 1 autre part_, CHr e-11(' I'l.'VCt l.<r!t! impcr•tanoe capi ta1C1 tout 

_particuliE~re:nent '- la lumlC:r·e df~s debats de: la. O.uatrJB.f!le Cornrnission et 

de la controvers~ jurid:tque qui f.:St. 8. 1' origine de la prf5st.~tc demande 

d 'avis conS'Jltatif. La. question a ete analystft- .~ fond dans 1 1avis et 

toute r€:pi!Stition serait supcrf.luc, Il pout toutc-fois ~tre utile. de 

.souligner au n.oins trois des consequences qui d€coulent selon moi de 

cette conclusion. 

PrerniE~rement, ellc apporte W1 14rnent.i a 1\ idt::ie inise en avant par 

les de ·x Eta ts interesse!s selc""'. l6.quclle lc- terri toire faisaj_t, 

juridiquement parlant. .• partie .tnt.4grante d.'un Etat 11 parent11 (le 

Royaume lt:J. l4aroe) ou etait '':molus" danz l(.:;s lim:tes de ce qui 

consti tue aujcur\l !hai la R\;)publi que islamic;ue de Mauritanie. Il 

s 1 ensui t que lc tableau cl.c l, amputatj_on coloniah: d 1 unc uni t6 

te.rri tori alB pr€·<.o:Y.is ta.I1tc.:- ~ partir de J.8f.~4 est un t.ableau 

cteforrne. 

DeuxJem(-:rlientJ cctte conclusion tmpliq_ue que to1..:-te prC-tcntior. a ce 

que 1 1 on a apfK~lC ur.r=; r·6t.coccr~s:l oP autuma t:..r que: nc saurai t s 'app1iqw;r 

au Sahar-a occid;::m.tal c:t qu 1 il Ctai t .;_bnc super flu dE: se prcmoncc~r sur 

lo .... 
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principle of territorial integrity embedded in paragraph 6 of 

resolution 1514 (xv)1 • 

Third, while it may not have resolved every legal aspect of 

the problems debated in the Fourth Committee it has certainly done so 

with respect to the principal controversy which stimulated the 

adoption of resolution 3292 (XXIX). 

The implications above appear to me to be warranted even if it is 

conceded with respect to Morocco that the legal ties noted in the 

restrained conclusion in paragraph 129 of the Opinion can be said 

to have been established. The implications also hold for the 

Islamic Republic of Mauritania even if full weight is given to the 

nature of the legal ties summarized in paragraph 152 of the Opinion. 

The relative lack of importance of these ties is, in my view, 

further fortified when consideration is paid to the third point 

stressed in paragraph 162 dealing with the potential application of 

resolution 1514 (XV) and the principle of self-determination. 

* * * 

It •••• 

1 
This controversial matter is alluded to in the Opinion in 

connection with the arguments of the ttm interested States. It 
is also alluded to in paragraphs 55, 56 and 57. The Court might 
have felt called upon to consider the·mqtter more fully had it 
decided that the Moroccan claim to immemorial possession had been 
established. 

My" personal view is that both the genesis and language of 
paragraph 6 of resolution 1514 (XV), especially when read in light 
of principles VII and IX of resolution 1541 (XV). make it unlikely 
that paragraph 6 could justifiably be applied to the decolonization of 
the Western Sahara as a principle of territorial integrity over
riding the right of the people to self-determination which has 
been so firmly announced in all the resolutions dealing with that 
particular area. 
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le principe de l 1 int€grit€ territoriale proclamQ au paragraphe 6 de la 

resolution 1514 (xv)1 . 

Troisiemement, bien que cettc: conclusion n' ait peut-@tr~ pas 

r€solu taus les aspects juridiques des probl€mes d€battus a la Quatri€me 

Commission, elle a c(Ortaint.ment eu cet effet pour ce qui est de la 

controverse principale h l 1 originr.:::· dC:- 1 1 adoption de la r€:solution 3292 (XXIX). 

Les consid€rations ci-dessus me paraissent justifi€es m'fflne: si 

l'on admet, en ce qui conccrne 18 Maroc, que les liens juridiques 

mentionn€s dans la br€ve conclusion figurant au paragraphe 129 de 

1 1 avis ont €t€ €tablis. Ces consid€rations valent aussi pour la R€publique 

islamique de Mauritanie, m'i?.me si l'on n...:: sous-ostimc pas la nat-ure 

des liens juridiques indiqu€s sammairement au paragraphe 1520 

Le manque rc1atif d 1 importanc8 de cE::s liens est encore plus €vident 

Q. mon avis si J.'on tient compte du troisieme point soulign€ au 

paragraphe 162~ qui a trait~ l'application Bventuelle de la 

r€solution 1514 (XV) et au principe de l 1 autod€termination. 

* * 

On •• ,. 

l L' avis mentionne ccttf: question con trover see \ propos des arguments 
pr€sent€s par les deux Etats int€rcss€s. Il y est aussi fait allusion aux 
Pora .. _?"nphcs 57~ 58 et 59 •. LaCour a:urnit pu so c:r'"OirG obligCe dt.·exruJinvr 
la question plus .?:>. fond si clle avai t d6cid€ que.: la pretention du 
Maroc ~l la possession imm€moriale avai t €t€ €tablico. 

Personnellement, je consictere queJ vu 1a genese et la formulation 
du paragraphP- 6 de la resolution 1514 (XV), particulierement si on 
le rapproche des principes VII et IX de la resolution 1541 (XV), il 
est peu probable qu'on soit justifi€ :t l'appliquer ~ la d€colonisation 
du Sahara occidental en tant qut:: principe d'integrite territoriale 
l'emportant sur le droit des peuples ~disposer d'eux-m&mes~ qui est 
si fermement enonce dans toutes les resolutions concernant la r€gion. 
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It will be recalled that paragraph 162 reaffirms the continuing 

applicability of resolution 1514 (XV). It asserts that no legal ties 

~ this conclusion and it plaees renewed emphasis on the 

principle of self-determination \;.hrough the free and genuine 

expression of the will of the peoples of the territor:~/1 • 

This part of the operative clause invites comment of three kinds. 

At the broadest level there is the problem of determining whether the 

right of self~determination in the context of non-self~overning 

territories can qualify as a norm of contemporary international law; 

second there is the more limited level concerned with the impact of 

the right in possibly rendering without object the historically 

oriented questions posed in resolution :3292 (XXIX) and finally there 

is the delicate problem of dete:nnining the extent if any ty which 

the "right" limits the possible policies open to the General Assembly 

in the decolonization process of the Western Sahar~. I shall deal 

with each briefly. 

As is well known the first problem has elicited conflicting 

views which, in terms of opposing poles, may be described as follows. 

At one extreme is the contention that even if a particular resolution 

of the General Assembly is not binding, the cumulative impact of 

many resolutions when similar in content 1 voted for by overwhelming 

majorities and frequently repeated ov~r a period of time may give 

rise to a general ooinio juris and thus constitute a norm of customary 

intei'national lo.w. According to this view, this is the precise 

situation manifested by the long list of resolutions which,~~ following 

in the wake of FeSolution 1514 (XV), have proclaimed the principle of 

self-determination to be an op:erative right in the decolonization of 

non-self-governing territories. 

At • • •,. 
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On se rappell~ra qu 1 il est ro6affi nne au paragraphe 162 de 1 1 avis 

que la resolution 1514 (XV) de:n<mre· applicable. L.'l Cour d€clare en 

effet qu' aucun lien juridiguc ne r.1odific ct:ttu conclusion ct cllo wet de 

nouveau 1 1 a.ccont sur lc principo l.lc l t uutodC.tcrt:lin<:J.tion 11 (;r~ce a l' ~_xpression 

libra 1 ot authentiquc do la volontU d(.)S populc.tions du terri toire 11 ~ 

Cette partie du dispositif de l 1avis appell~ tro~s observations 

distinctes. Sur lE: plan le plus general, la question se pose de savoir 

si le droit 3. l 1autod8termination ct'un territoire non autonom~ peut 

@tre consid€r€ corru!le unc norme du droit international contemporain; 

ensui teJ sur un plan plus limite~ on peut se demander dans quvlle 

mesure ce d.r'oi t peut rcndre sans objet les quE:stions de nature historique 

que pose la resolution 3292 (XXIX); enfin~ il y a le problEmle ctelicat 

qui consiste ~ E-tablir si et dans quelle mesure ce 11 droit 11 

limite l0s options poli tiques ouvertes ~ 1' Assemblee g€nerale dans 

la d€colonisation du Sahara oceidental 

chacun de ces problemes. 

Je: vais examiner bri€vc."!llent 

Chacun sait que le premier a susc:it€ des opinions divergentes 

qui, si l'on en prend lts deux manifestations extr"Cmes, peuvent se 

d€crire comme suit. D'un c6t€, on pr2-tE:nd que mElme si une resolution 

isol€e de 1 1Assemblee g€n8rale n'a pas force obligatoire, 1 1 effet 

cumulatif de ncmbreuses resolutions d 'un contcmu semblablf;;, vot€es 

1ar une forte majorit6 et fr€quemment r15it€r€es pendant un certain 

laps de temps, peut devenir l 1 Eoxprtssion d 1nne opinio Juris et constituer 

ainsi une normc de droit coutumiEor internationalo Selon cett~ these, 

C
1est pr€cisement .l-: cas pour la longue liste de resolutions qui, 

b. la suite de la resolution 1514 (XV), ont proclam.? que le principe 

de l'autod€termination etait illl droit applicable\ la ct€colonisation 

des territoires non autonomes. 

A •••• 
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At the opposite pole are those who, resisting generally the law 

creating powers of the General Assembly, deny that the principle has 

developed into a 'trighttl with correspOndirtg obligations or that the 

practise of decolonization. has been more than an example of a usage 

dictated by political expediency or convenJ.ence and one which, in 

addition, has been neither constant nor uniform • 
• 

I need not dwell on the theoretical aspects of this broad 

problem which, as everyone knows, commands an immense literature1 • 

Suffice it to call attention to the fact that the present Opinion is 

forthright in proclaiming the existence of the 11 r1ght" in so far as 

the present proceedings are concerned. 

This is made explicit in paragraph 56 and is fortified by 

calling into play two dicta in the Namibia ca~e (I.C~~o Reports 1971, 

p. 31) to which are added an analysis of the numerous resolutions of 

the General Assembly dealing in general with 1 ts decoloniza tion policy 

and in particular w1 th those resolutions centering on the Western Sahara 

(Opinion, paragraphs 60-65). 

The pronouncements of the Court thus indicate~ in my view, that 

a norm of international law has emerged app~icable to the decolonization 

of those non-self-governing territories which are under the aegis of 

the United Nations. 

It should be added that the force of these pronouncements is in 

no way diminished by virtue of the theoretically non-binding character 

of' an advisory opinion. It is a misconception~ no less real for 

being widely held, that in this respect an advisory opinion 

differs markedly from a judgment in a contentious case. 'Ibis follows 

1 
My statement 

(Emerson, Self 
opposing views 
summarized. 

because ..... 

of the contrasting 11polesu draws on an article 
Determination, 65 AJIL (1971) 459) in which some of the 
of Dr. Ros?tlyn H1ggins and Fr·of'PRS0l' Lev UJ.·rt!'H=! are crisply 
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A l'a.t-~~rr::; cxtr~ruts on trouvc ('·;ux qui" gGr..(:!ra~f.:fll""O.t oppoEH~S au.x 

pouvoirs de: cr6er le droit de l 1Ar,:somb1€:o g&n6rale; refusent 

d 1 admettre qut lo princip~o so-t t devt;:n.u un 11droi t 11 assorti d 1 obligationE> 

t~orrespondfllltes OU que la prat:~que dE il<. d6co1.orJ.isation ai t ete autre 

chose qu 1 un usa.g(; r:l:l.ct£ par 1t:s cor,sid6:catj_on:::; d 1 opportuni te ou de 

cort1Tlodit6 politique~ Gt qu5. d 'ailleurs n 'a Cte n1 constant ni unifonne. 

Je nrai pas lt-m'e.ttarder sur les aspects theoriques de ce vaste 

probleme qui> comm-e c!J.B.cun sai.ts a in&p:i.r·e toute une 11 tt~ratu:rel. Il 

suffit de relever·que le present avis affirme nottement l'existence de 

ce "droit" dans 1 1 opt1qu~: dt la presE-..>nte:: affaire. 

Ce-tte affimation ~:-;st fal te explieltem!;;nt au paragraphe 56 et 

renforcE!e par dP-UX eltations tir6es de l 1affaire de la Namibic 

(C.I.J. Recueil 1971, p. ?l),auxqudles s'ajout& une analyse des 

nanbreUS(;:S resolutions dEns l~sqW-!lles 1! Assembl6c generale traite 

d'une ma.nii::rE- e6nera1e de sa polJtique de ctecolonisation, ct en 

particulie .. ' des resolutions portan _. specialement sur le Sahara 

occidental (avis, pai'. 6o-65). 

Les priseS de position dE:: la Cour indiquent done Ct mon avis 

l 1 apparit1on d 1une norme de droit tntemattonal applicable 3. la 

decolonisation dGS terr'i to ires non aUtOnCilleS places SOUS 1 1 egide deS 

1-la'tions Unies. 

Il convient d 1ajouter que ces prises de position ne sont pas 

affaiblies par le fait qu' t..'ll :t~6ot:'ie un avis c:onsultatif n 1 est pas 

obligatoire. Une idee tres repandue, mais qui n 'en est pas moina 

erron€e pour autant, voudrai t q,u '8. cet egard un avis consultatif 

dl_ffere profon.dl'ment d 'un arr(h rendu au contentir~ux. Or, de m"&ne que 

<ians .... 

1 Mon expos4 des deux "c:x.trtmes" s'inspire d 1
W1 article (Emerson, 

Self Dotef'llination, 65 AJIL (1971) 1>:;9) ou certaines des theses opposees 
de Mne Higgins et de f.f, Leo Gross sont adroi tement resumees. 
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beoauae, ..a )'1 th a deolara 1:Gir'.Y .1Udllllent azul alact -. 

Judsnent in a contentioUB oase, it is in its statement of the law 

along with its assessment of facts that the Court fulfills its 

principal function. 

In its Opinion, the Court deals extensively with the second 

problem noted above. Indeed 1 ts discussion of the numerous resolutions 

including resolution j292 (XXIX) is primarily directed toward 

countering ths Spanish contention that.the principle of self

determination has the effect of rendering entirely without object or 

purpose the historically oriented questio~referred to the Court. 

on this point I have little to add except to reinforce the conclusion 

of the Court by one observation. The Spanish argument, as previously 

noted, is rested on ths premise that the General Assembly had already 

foreclosed itself by its former resolutions or that a kind of estoppel 

was operative against the claims of the Kingdom of Morocco end the 

Islamic Republic of Mauritania by virtue of thsir approval of them. 

But this contention attempts to prove too much since clearly the 

General Assembly has not forfeited its paramount supervisory power 

over any future decoloni:tatiCim process including :the Western Sahara. 

on the othero hand the right of self-determination may bear upon the 

character and scope of that power. 'lhis brill(;S ma to the third 

problem referred to earlier. To what extent, if any, does ths right 

of self-determination limit the possible policy choices open to the 

General Assembly? 

The c~urt has treatod this delicate question with great 

~MU!lli 1n l>!l,..,......)lbll 7l. a1!4 'f8 '1/t 11M l)pf:li-., Ill tha f-er 

it states that tho right of self-determination "leaves the General 

Assembly •••• 
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dans un jugement dCclaratoire ou un arrB't oontentieux 1 c'est en disant 

le droit en m@me te'!lps qu' elle appr8cie les faits que la Cour exerce. 

sa principale fonction4 

Dans son avis, l.;;J, Cour s '€tend longuement sur le deuxi0me 

probH~me mentionne plus haut. Son analyse des nombreuses resolutions, 

y compris la resolution 3292 (XXDC), vise avant tout 8. r€futer la 

thi:ose esp8.1Jnole selou laquelle le principEl de 1 1 autodE!termination a 

pour effet de rendre entiBrement sans objet et sans but les questions 

de caract.bre historique soumises ala Cour •. '3ur ce point, je n'ai pas 

grand-chose a ajouter a l' avis~ mais je renf'orcerai la conclusion de 

la Cour par une observation. La tfk::se espB.(--;nole, comrne il a ete 

soulign€ plus haut, repose sur la premisse que l'Assemblee g€n€rale 

est liCe par ses resolutions ant€rieures ou qu 1 il existe une sorte 

d 1 estoppel applicable aux revendications du Royawne du Maroc et de la 

Rfipublique islamique de Mauritanie du fait qu 1ils avatent acquiesce 8. 

~es r€s:)lutions .. Hais c'eet lb. vouloir trap prom,.er car il est 

€vident que l 1Assembl€e g€n€rale n'a peB renonc€ a son pouvoir 

primordial de surveillance des d.€colonisations futures} y compris 

celle du Sahara. occidental. I..e droit a 1 1 autodeterrnination peut 

~ependant influencer la nature et lu portee de ce pouvoir. 

Cela m' am8ne au troisH~me problOme dont j 1 ai parl€. Dans quelle 

mesure le droit a 1 r autod€termination pm.l.rrai t-il limiter~ le cas 

€ch8ant, les options poll tiques qui s 'ouvrent a 1 1 Assembl€e c;Cn8ra.le ? 

LaCour a trmte de cette question d€licate avec une grande prudence 

aux. paragraphes 71 et 72 de 1' avis. Ds.ns le premier de ces 

paragraphes, elle declare que ltAssembl8e cen€rale conserve une 

"certaine ••.• 
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Assembly a measure of discretion with .respect t~ the forms and 

procedures by ld!1ch that rigt>t ie to be realized" (emphasis added). 

In the latter it calls attention to "II'IU':tous p<iss1b111ties'' ld!icn 

exist for tha fUture action of the General Assembly as "for instance 

with regat'd.to consuitations between the interested States, an4 tlaa 

prooedureo and guarantees required for en3uring a free and genuine 

expression of the will of the people", 

It seemed hardly necessary to make more explioi t the cardinal 

restraint ld!1ch the legal rigt>t of self-determination imposes. 

That restraint may be captured in a single sentence, It is for 

the people to determine the destiny of the terri tory and not the 

territory the destiny of the people. Viewed in this perspective it 

becomes-almost self-evident that the existence of ancient ~legal tiesfl 

of the kind described in the Opinion, WDile they may l.nfluence some 

of the proJected procedures for. decolonization can have only a 

tangential effect in the ultimate choices available to the people• 

This in turn fortifies the view, expressed earlier, that the first 

conclusion in paragraph 162 of the Opinion is of limited significance, 

At one point 3pain asserted, princ1pal1v 1n its written statemen~ 

that in the free. exercise of the population'S right to self .. detennination 

allowance·~ be made for the independence of the territory as a legal 

possibility. She drew this conclusion from an analysis of 

resolution 1541 (XV) and the broader options designated in 

resolution 2625 (XXV). She also intimated that the General Assembly 

had Oo!ri1D1tted itself to holding a referendum. I can find nothing in 

these· resolutions; ·however., or 1n the legal aspects of the ''right11 

itself which compels such conclusions. On the contra~J it may be 

suggested ., •• 
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''certaine latitude quant aux fo~ et aux proc€des selon lesqw::ls ce 

droit doit &tre mis en oeuvre 11 (c:est moi qui souligne). Dans le 

deuxi~me, elle appelle 1 1 attention sur les 11diverses possibili t8s 11 

d I action qui s 'offrent a 1 1 Assembl8e c8nE!rale comme 11 par exemple les 

consultations entre les Etats interesses -=-t les procedures et 

c;aranties necessaires pour assurer l'expression libre et authentique 

de la volont& des populations 11
• 

Il n'€tait cu0re besoin d'~re plus explicite au sujet de la 

limitation essentielle imposee par le droit a 

l'autod8termination. Cette limitation peut s'exprimer en une phrase 

c'est la population qui d8termine le destin du territoire et non 

1 1 inverse. Dans cette perspective.,. c 1 est presque ur:. truisme que de 

dire que 1 1 existence de 11 liens jut'idiques 11 anciens du type d&cri t dans 

l 1 avis peut i nflue~1cer certaines des m8thodes envis ag8es pour la. 

d€colonisat1_on, mais ne saurait avoir. qu 1 un effet marcinal sur les 

choix . fferts en d8fi~·'tive au.. habitants. Cela renforce d' ailleurs 

1 1 id€e, que j'ai dCJa e.xprim8e, de la portee limit8e a attribuer ala 

premiBre conclusion du par~-~aphe 162 de 1 1 avis. 

A uncertain moment. l'Esp~ne a affirmC, dans son expos€ €crit 

principalement 1 que dar~ le libre exercice du droit des 

populntior:"l ~- :. I,,. cto~·~::c::-r.; tn8..tion, ~.~~~ t;rOvoir lo. poeaibil1 t~ 

juridigue de 1 1 ind€pend~ce du_territoire. Cette conclusion 

s'appuyait sur une analyse de la resolution 1514 (XV) et sur les 

options plus lar~es envisa~_;ees dan.s la resolution 2625 (XXV). 

L 1Espagne maintenait aussi que l'J~.ssemblee gEin&rale avait pris parti 

pour la tenue d 1 un referendum. Je ne vois cependant rien dans les 

resolutions de 1 1 Assemblee ni dans les aspects juridiques du 11droi t 11 

lui-m@me qui impose de telles conclusions. Au contraire on peut dire 

que •••• 
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suggested that self-determination is satisfied by a free choice 

not by a particular consequ~nce of that choice or a particular 

method of exercising it. 

* * * 

The many votes cast on specific questions in the operative 

clauses, coupled with the elaborate reasoning of the Court, tendedJI 

in my view, to put into too dispersed a focus what were the two 

centrally significant, aspects of the Court's Opinion. This has 

been my excuse for emphasizing Question II. 

I now turn briefly to Question I. Not without some misgivings 

I voted with the majority in favour of responding to this Question. 

Having done so I concurred without any misgivings in the conclusion 

that the terri tory, at the time of colonization .. was not terra nullius. 

My misgivings were prompted by the seeming irrelevance of the 

Question even when viewed in the context of the contemporary 

decolonL~ation process. 

The concept of terra nullius has meaning with reference and only 

with reference to the well-established principle of international law 

that title to territory may be acquired through "effective occupation11
• 

A condition to the legitimacy of this method of acquiring original 

title is that the territory be sans mattre, Le • ., terra nullius. 

Furthermore the problem becomes legally important only when the 

legitimacy of the occupation either as originally manifested or as 

geographically extended is challenged by a third State as was true 

in many cases of Nhich the Legal status of Eastern Greenland 

(P.C.I.J., Series ~/B, No. 53), the Island of Palmas (UNRIAA, 

Vol. II, p. 829), and the Clipperton Island (~., p. 1105) cases 

furnish familiar examples. 

In •••• 
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que l'autodetennination se caract€rise par un libre choix et non pas 

par une consequence particulierl~ dE:: ce choix ou par 1..ll1 mode particulier 

de l'exercice du choix lui-m~e. 

Les votes successifs sur des questions pr€cises figurant dans le 

dispositif, venant aprGs des motifs tres fouilles, tendont selon moi a 

rendre quelque peu diffus les aspects essentiels de l 1avis de la Cour. 

C'est la raison pour laquelle je me suis attard€ sur la question II. 

J 1en Viens maintenant brievement ala question I. Non sans 

quelque hesitation, je me suis joint a 14 majorit8 qui s'est prononc€e 

en faveur d'une r€ponse ~ cette question. L'ayant fait, j 1ai souscrit 

sans h€sitation cette fois ;\ la conclusion que le territoire n 'etait 

pas terra nullius au moment de la colonisation. 

Mon h€sitation etait due au fait que la question paraissait 

ctepourvue de pertinence m'eme quand on la resituait dans le cadre de la 

dEk:olcnisation contemporaine. 

La notion de terra nullius n 1 a de sens qu 1 en rapport avec le 

principe bien etabli de droit. international suivant lequel un 

territoire peut ~tre acquis par 11 l 1 occup~tion effective 11 . Cette fa<;on 

d'obtenir un titre originaire est subordonnee a la conditlon que le 

terri to ire so it sans rnattre, c' est--b.-dire qu 1 il soi t terra nullius. 

De plus, le probleme ne rev~t une importance juridique que quand la 

lE:~gi timi te de 1 1 OCCUpa ~,ion telle qUI ell€ S I est reali see a 1 1 Origine OU 

telle qu'elle s'est etendue g€ographiquement par la suite est 

contestee par un Etat tiers, comme on l'a vU dans de nanbreuses 

affaires, dont celles du Gro~land oriental (C.P.J.I. s€ries A/B no 53), 

de l 1Ile de Palmas (Nations Unies, Recueil des sentences arbitrales, 

vol .. rr, p. 829) et de l'Ile Clipperton (ibid., p. 1105) fournissent 

des exemples bien connus. 

En ...• 
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In the present Request no issue whatever was posed concerning 

the legitimacy of Spain 1 s original exercise of authority over the 

territory. Furthermore, no State appearing before the Court, 

including Spain, asserted that the territory was terra nullius. 

How then could it be deemed relevant? 

The answer, tn my vieN, is quite subtle. As the questions 

were presented in resolution 3292 (XXIX) the Court could not, 

a priori, dismiss Question I because had the Court come to the 

conclusion that the territory was sans maitre it would have 

automatically eliminated the principal contentions of both the 

Kingdom of Morocco and the Islamic Republic of Mauritania that the 

territory at the time of colonization belonged to the former or was 

included as an integral part of the domain of the latter. The 

question therefore appeared to have a certain remote legal relevance. 

This seemed to justify responding to the question. It helped to 

clear the decks for Question II. 

At i ne same time it was arguable that the two questions were so 

linked that to avoid circular reasoning the second had to be 

consid•ared before the first could be analysed. On the other hand it 

\"Tas possible to respond to the second question without reference to 

the first. 

This seeming difficulty was compounded by another. The manner 

in which the two questions were framed and linked together appeared 

to confront the Court with what~ in logical discourse~ is known as 

a loaded question. Thus a literal reading of the two questions 

appeared to compel the conclusion that if the answer to the first 

question was that \·!estern Sahara was not terra nullius then by 

necessary ..... 
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En l 1 esp€ce_ personne n'a conteste qu 18. l 1 origine l Espagne 

ai t pu 1eg1 tirnement exercer son autor·i te sur le terri to ire. En outre. 

aucun des Etats qui se sont pr€sentes devant la Cour y compris 

1 'Espagne n a affirme que le terri toire eta it terra nullius. Comment 

cette question peut-elle alors @tre consid€:ree comme pertinente ? 

A mon avis la r€ponse a cela est assez subtile, De la mani€re 

dont les questions etaient prCsentCes dans la resolution 3292 (XXIXL 

la Cour ne pouvai t €carter a priori la question L puree que si elle 

€tai t parvenue a ln ~0nclusion que le terri to ire €tai t sans maitre-' 

cela au.rai t an€ anti ipso,_ facto les th€ses principales pr€sent€es aussi 

bien par le Royaume du Mm.•oc que par la R€publique islamique de 

Mauritanie~ sui vant lesqut..Lles au moment de la colonisation le 

territoire appartenait au premier ou ftait L~ da~s la seconde 

comme partie int€grunte de son domaine. La question paraissait done 

poss€der une certaine pertinence juridique encore qui assez lointaine. 

Il par-aissai t alors justifie d 1 y repondre. Cela_ contribuai t a d€bl~yer 

le terrain pour la question II. 

On pouvait en m€me temps soutenir que les deux questions €taient 

tellement li€es que pour €viter de tourner en rand dans le raisonnement 

il fallait examiner la seconde avant de pouvoir analyser la premiere. 

En revanche 11 etait possible de r€pondre a la seconde en faisant 

abstractien de la premiere. 

Cette difficult€ apparente €tait aggravee par une autre. La 

mani€re dont les «eux questions etaient pcsees et li€es 1 1une a 1 1 autre 

paraissait placer la Cour devant ce qu 1 on appelle en logique une question 

tendancieuse. Interpr€t€es litt€ralement, les deux questions semblaient 

devoir forcer a conclure que si l 1 on r&pondait ala premiere que le 

Sahara occidental n 1 €tait pas terra nullius, alors, par une consequence 

ne!cessaire ••.• 
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nec.:essary ;l.mplication there muat have been legal ties between the 

territory and that of the two interested States. But this was 

the subJect of the second question and remained to be determined. 

'lhese difficulties were not, however, insurmountable and were 

easily overcome. llie conclusion that the territory was ~ 

sans mattre did not imply that it was under the sovereignty of 

either of the interested States because of tho presence in the area 

of independent tribes with a degree of political and social 

organi:>.:ation~ 

The conclusion that the Western sahara was not sans ma!tre 

has been analysed in the Opinion and I am disposed merely to add 

a few words. Despite &1ll&all\ll'e at dootrillal <Usoord .,.. the aubJeot 

of sparsely inhabited lands a controlling factor in the present o3se 

oentcred on the nature oi' the Spanish occupation. ~ot merely was it 

effected through numerous treaties with independent tribes, the 

treaties themselves were of a special character. This is important 

because the treaties, of which the Bonelli Treaty of 1884 was a 

prototype, 4i•t not provide for m<>re t~n a relationship ot' protection, 

As was cryptically put. in the proceedings: y'ou do not protect a 

terra· nullius, on this point there is Uttle disagreement. 

* * * 

Having disposed of my views on both Questions I and II it 

remains for me only to offer certain comments on the gerieral 

posture of the case. 

In paragraphs 87 and 88 of' the 0p1nion the Court makes clear 

that it was net insensitive to the particular characteristics and 

circumstances •••• 
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necessaire, il £~:E.!.~. y avo:il' cu <tcs l:Lens ,)ur1diques en-tre cc 

territoire ct les ~~erP:ltc..drc:·-o des deux Ftatr; int(:..·e~ti(;,;. Or c'etf'lit 

Hl l'ob.)ct de lFl drJu.xF:r:"Je questi·Jr; SUI' L!3:que-U.c il rc:;tnit a se 

prononcer, Lcs difficultC~ n 1 Ct.F~icmt cepDncl.ant pas insurmontablcs et 

11 Ct.:lit facilr~ "l 1 y o1)Vicr •. LJ conclusior. que lc territ.oirc n 1 6tait .E.f!~ 

sans mattre ne .uienifia:~ t. pn:::. qu 1 U { t_.aj_ t .sous ln .souvE-·rainet€ de 1 'un 

ott 1' autre des F.l:.at.s intCre,ss5:;_, Ptan 1_:: donn{ lJ;~. prC:snnce d.nns ln. rGgion 

de tribus indE:pendPlntC?s d1spcs:::mt. d :un·:· cert~ine org'2nisatlon soci.91e 

et polit.iqlle. 

La conclusi 0.:1 (lU< Lc ;-~.--lhJ.Pr:t O(·c·:_c1··:n t:-1 :: .. n' tft:~_;_ 1~ DRS SI'HlS rr-1.tt~·e 

f:St ona.l.ysC~ 6-,ns l 1
o.\•);; {;l, je n;e contents,rn:: d 1 ;::t .. iotr:.fn: quelque-s mots 

* * 

Ayant expri1110 mcs vue:o sur· l.L'S questions I et. JL il m~· me re:ste 

pln.s qu 1 8. fcrmuler certn.inc..:; Ob:':ien.nJtions s;J.r .h~~~ ;.:;:::::pect::; 1.·:f~nCraux de 

1 1 off.:J::l.re. 

ll.ux pr;~.c·ngl·aph!C!~; 8'( et. 83 de 1 (ovi.s .• la Cour montre qu 1elle a 

ete sensible aux car·acteristlques et coru!iti·orn particulH,res de 

la .... 
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circumstances· which dominated life in the vast Sahat"e.n area. 

Furthernio're lt tnok these- chalf'acteristics and circumstances into 

consideration in its analysis of' the questions addressed to it. 

In this separate Opinion i have felt it incumbent upon me 

to emphasi~'1. J;he ·contemporary l~gal significance of mat, ln. my 

view, the Court has decided. In doing so I have downgraded th~ 

impot'tance of legal ties. At the same time I wish· to t~~~oot'd that 

I was not unaware of the need to consider the facts in light. of 

the c1rcumstar .. ces of timo and place. 

In 4oi~ sp I shall venture, even at the ~1sk of appearing 

pedagogical, to 'indicate two distinct 1lpproaches Nhich could be 

taken ·in analysing thlo fascinating prol:>lem of determining .the nature 

of legal ties 1n a time long past and in an area with its own 

peCuliar attributes •• Orie approach is bi.ghly analytical; tho other 

is more broadly oriented and in effect challangeo the premise on 

which the first ia rested •. I turn first to the anall"tioal approach. 

Under thio approach it would seem obvious that the meaning of "lesal t1ea• 

6an onl:y ~- 1lnd.eratoQ4•Ju t.sor1~ to tbe tam· "<~tee" a epeo.tal 

characte~i~tic which differentiates it from other kinds of ties, 

namely the·charactor1stio of"being 11 lega111 
.. Admittedly this raises 

a difficult point since it appears to invite a prelllninary analysis 

of what is meant by 11 law11 which, like the ooncep·t of 11 sovereignty11
, 

Jurists, philosophers and political theorists have debated for some 

two thousand years. 

Neverth6less if intellectual confusion is to bn avoided the 

effort must be made to provide a specific criterion by which to 

differentiate one kind of tie from another. Applied to the 

Western •••• 
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la vie dans la vast.e t'(~gion s:O!harienne. Elle a prj_s en outre ces 

rA:racteristiques et ces condition.s en (;OllBid8ration dans son analyse 

d~s questions qui lui ant •H~e :1dre::.st'fes. 

Dans la presente opinion indi viduelle, J 1 ai cru devoir> souligner 

la portee jur:idique actuelle de. ce que, pt:-ur moi, la Cour a dCcidP.. 

Ce faisant j 1 a1 quelque peu minimise 1 1 import.:.nce de:3 liens juridiques. 

Je tiens cependant ft. bien marquer que j~Ct'iiS tout 8. t'nit conscient de 

la necessittG de considerer les fnits en fonct...ion des circonstances 

de temps et de lieu. 

A cet egard j(.> me permettrai, au risque de para'itre ·professoral, 

d 'indiquer deux methodes distlnctes susceptibles d '~tre appliquees 

pour analyser le problf>rne capt! vant qui consiste a dCterminer la nature 

des liens juridique.s a une epoque dep-.lls lac.gtsmps revol;.le et dans une 

NSgion presentant des traits singulie't'S. I.' une d 1 Hlle est hautement 

analytique; 1 'autre suit unc d8marche plus e1r:ple et contredi t en fait 

le postulat sur lequel repose la p~0m1ere. Je prendr:'i d 1abord la 

methode analylique. 

Dans cette mbthode 11 purvit ~.~vident quS: le G£•L5 de l' E~xpressi on 

Hliens juridiquestt ne pcut Eltre compris que s.i 1' on r>Econnr1ft aux 

ttliens 11 une caract8ristiqu~ sptcda.ie qui ler; diff{rencie d 1 autres types 

d~ J..iensy cette car·act€r1Gtique (hant qu' ils sont 11 JUridiques". Bien stlr, 

on S€' heurte a une diffic:ul t4, dans la me sure oU cola p<1ra!t exiger unt 

analyse pr6alable de ce qu 1 or.. en tend par le "droi t'r ~ concept que les 

juristes. les ph:J.losophes et lt:s sp6ciw.listes des seiences politiques 

discutent depuis quelque deux mille ans~ cte :n@me que celui de 

''souveroineten. 

N€anmoins, si 1 1 on veut 6vi ter toute confusi·on intellectuelle~ il 

oonvient de s'efforcer de choisir un cr·itere precis permettant de 

diff6rencier un type de lien dtun autre. Dans le cas du &1hara 

occidental .... 
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Western Sah~ra a tie, say between the Sultan and Ma ul- 1Aineen or 

the Emir of the Adrar and the chiefs of nomadic tribes can be 

obaracterized as a legal one only if it expresses a relationship in 

which there is a sense of obligation of a special kind, Put 

more concretely the evidence must support the view that the inhabitants 

of the territory had a sense that the wishes of the Sultan or the 

Emir (however expressed and by whatever investiture of authority) not 

o11~y nshould11 be obeyed out of a feeling of religious affiliation or 

courtesy, but 11mustn be obeyed out of a sense of deferential obligation. 

This sense of obligation need not be inspired by the fear of sanctions 

nevertheless it must exist in the sense of being pervasively felt as 

part of the way of life of the people. The point is that it is this 

quality which, at least intellectually, differentiates a tie based on 

religious, cultural, ethnic, linguistic or other factors from one that 

is legal. 

The broader approach which, in view of the posture of the caseJ 

is applicable more particularly to the Islamic Republic of Mauritania 

asserts that a concept of law and hence of nlegal 11 ties is misconceived 

if patterned on the kind of sense of obligation which now prevails in 

post-Reformation western oriented societies. In these societies, ever 

since the Reformation, the sense of obligation to the sovereign has 

been sharply focused on his secular authority which is not only 

paramount but permits a dissociation between obligations owed to the 

State and those owed to religious authority. 

C~ncepts of this kind are not applicable to a society, such as 

prevailed in the Sahara, in which a distinction between modes 

of authority are not sharply delineated and are not part of the 

consciousness •••• 
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occidenta_ un lien existtfnt, disc. s entre ·1e Sultan ~t Ma el A!nin ou 

l'€mir de l~Adrar et les chefs de tribus nom~des, ne peut @tre qualifie 

d.e juridique que s 111 tradu.i t une relation -qui ·se .'Juracterise par un 

sentiment d'obligation d'une~nature particuli€re. Plus concretement~ 

les preuves dont on dispose doivent montrer que les babitanta.du 

teJTitoire €taient anim€s par la conviction que les desirs d~ Sultan 

ou de l'emir (de quelque faQon qu'ils s'exprirnent et par quelque 

au tori te qUe ce soi t) ne devaient pas seulement @tre accomplis_ pour 

des considerations d 1obedience religieuse .ou de courtoisie mais qu'il 

falla1t qu' ils le soient dans un esprit d' obligation deterente.. Ce 

sentiment d 1 obliliation n 1 a pas h @tre !nspire pa_r la crainte de 

sanctions~ m8is 11 doit penetrer tout le mode de v.ie Cte la population. 

C1est ·ae·t Aspect qualitatif qu1 1 sur le plan intellectuel au moins.t 

difffirencie un lien fond0 sur la religion, la culture·, la rac_e_. la langue 

ou d 1 autres fi=Jcteurs d'un lien qui est juridique .. 

k methode plus ample, qu; s 'applique plus ;oar<iculierernent a la R~publ1que 

ialarnique de Mauritanie dana 1 1 affa1re actuelle, repose sur le principe qu 1un 

oonoept "juridique" et done de liens "Juridiques·" est 1nappl1oable s '1l repose 

sur la notion d 1 obligation aujourd 1hu1 repandue dans les societes du 

type o·acidentel d 1 aprl!s la REforme. Dans ces- socirhes, depuis la 

R~forme ~ le ··sentiment d 1 obligation au souvera.~n est oantonne au domattlff 

de son etutori te secul1€re, ce quj eat non seulement fonda.rxlental, mais 

permet·de diff6rencier les obligations a l'egard de l'Etat de celles qui 

sont dues aux autorit€s J'elir:).euses. 

Des n~:rU ons semblables ne s 1 appliquent pas a un(• sociCt€ comme celle 

qui existai t au Sahara oU 1 1 on ne dlstinguai t pas net tement e;n.tre divers 

~ d'autorit€ et oU la cunscienee populaire restait fe-rm€e aces 

distinctions •.•• 
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consciousnet;s of people. It is artificial, therer'orc, to say that 

a tie is not 11 legal11 merely because it fail::; to qualif'y as one in 

which a sense of obligation is cwed vertically to the· secular· power 

of some one with authority. The manifestation of ;>ower is neither 

secular nor religious since the distinction, itself, has little 

meaning. 

Frorn all this 1 t follows that the relation bett,:eon those in 

power in the fo'lauritania.n entity on the one h&nd and the wandering 

tribes, on the other hand, is of secondary importance. The important 

thing is that the tribes q~iss.-cr9ssi:nr; in the .we~;tern Sahara felt 

themselves to be a part of a lar11er whole, whlle also claiming rights 

in the territory focused on the 1ntern1:ttent posse:Jsion of water--holes, 

burial grounds and grazing pastureS. All this should r;uffice to 

characterize ties as being legal onCe we ri~ ourselves of the 

preconeeptions which identify "legal" with deference to 

mere seoular authority. Such an identification, applied to the 

Western Sahara 1 would be re<::ponsive neither to reality nor to any 

potion of law then prevalent in time and space. 

While 1 in my viow-1 ·the evidence failed to iJupport any claim to 

territorial sovereignty and \•lhile r thoue;ht the 0vidence of $Ufficient 

allegiance to the SUltan of Morocco was questionable, yet 

considerations of the kind noted above made r.¥1 reluctnot to vote 

,oga;Lnst the ·existence of any legal ties whatever; At the .salltlf time it se.,... 

to be abundantly clear that attributing the quality of being "legal" 

to the ties which existed in 1881; hao c•nly limited sigpificance in 

the contemporary setting of the decolordz..-~tion process. The legal 

component •••• 
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distinctionr Il est. done artifj_cir-~_ de d:Lre qu\m lj"'n n 1cst pas 

11 jurid1que1
-
1 simplement po.rc;e qu' on ne peut decouvrir aucun ·senti:nent 

d' obligation allant .. vert.icalement,_ e:u ~ouv;Ji~~ s6cu1j_er ou a une 

personne reV@tue de 1 r au tori te. Lcs manif~·st.::: tions du pouvoir ne 

sont ni la!q·ues ni religleuaes, lEt djst:Lncti0n elle-r.1~me n 1 aycnt 

gue re de sens . 

Il en- re~ulte que la :relt.tion entre les dCtenteurs·du pouvoir 

dans !'ensemble mauritanien drune p~r·t ·et les trihus errantes de 1 1 autre 

ne presente qu'uri.e importance secondaire. Ce qu:t compte c'est que 

les tribus qui sill.onnaient e!J. tow~ sens le S'l.ha.ra occidental estimaient 

faire partie de quelqu~ chose de pl.us vaste,. tout en .e.!~firmant avoir 

dans le terrl.toire des droi·ts concernant- lJ:~ possession interrd tt..ente 

de puit.e, de cimetih·•es et de p8tura:ger;. Get e1em~nt devrait. suffire 

a caractertser les lien::; comme des liens juridlques~ une fots que nous 

nous dfbarrassons des idees preocnques qui assimilent les liens 

ttjurid!ques· 8. la dCf{:!'Emce 8. Une Sl,nple aut-oritci latq .. e. ;31 on 

1' applique ·au .Sahara occidental .• \)ette ansimilation ne correspond nl 

aux reali tes ni a une notion de droit qui aurai. t alors pr6valu dan..s 

le temps et dRns l'espace, 

Si, a men avjl?· les Clements du dQS$ier ne vicnncnt pas a l'appui 

d I Ulle !Jretention qUelconque $. la ~0UV€!.I"'Bil1E:te terri tori ale, et Si l&S 

preuves d'une ~tll€geance suffisante au sultan du Maroc m'ont paru peu 

convaincantes, des constd€rations comme celles que Je viens d 'exposer 

m 1 ont retenu de me prononcer ~ont.re 1' existencr; de liens juri diques 

quels qu' ils soient. :n me semble n~anmo1ns tout a i'ai t clair 

qu 'attribuer la· qual1.t.-5 d~ juridique aux 1i~m; qui exlstaient en .1884 

n'a qu'un inter@t l.imitf~ dans le cad!'e con\..emporain d.c la d6colonisation. 
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component only appears as a kind of gloss on the bigger reality. The 

bigger reality lies in the possible sense of unity and belonging which 

the people themselves feel with respect to their own or neighbouring 

territories. This can only be adequately determined by consulting them 

one way or another. '!here is nothing to preclude them from expressing 

that feeling in accordance with whatever procedures the General Assembly 

may see fit to adopt including the choices indicated in resolutions 1541 (XV) 

and 2625 (XXV ) • 

(Signed) Hardy c. DlLIARD. 
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L'element juridique n1est plus alors qu'une sorte de vernis masquant 

des realites plus larges. Ces reslites plus larges sont le sentiment 

d 1un1te et'de solidarite que les habitants eux-m@rnes peuvent eprouver 

par rapport B. leur territoire ou a des territoires voisins. Ce 

sentiment ne peut se manifester de fa.<;on adequate que si les 

populations sont consult9es d' une fa.<; on ou d 'une autre. Rien .:l9 lea 

emptche de l'exprirner suivant lea modalites, quelles qu'elles soient1 

que 1 1Assemblee generale jugera utile d'adopter, et englobant les 

options indiquees dans les resolutions 1514 (XV) et 2625 (XXV). 

(Si0ne) Hardy C. DILLARD. 



OPINION INDIVIDUELLE DE M. DE CAS'!RO 

J'ai vote pour l'avis consultatif parce qu'il declare qu 1il n'y a 

pas de liens de souverainete entre d 1une pa~t le territoir~ du Sahara 

oc.cidental et d 1 autru part le Royaume du Maroc et 1 1 ensf:.-mble mauritanien et 

qu'il y a lieu d 1appliquer audit territoi~e le prL~cipe de l'autodBtermination, 

donnant a1ns1 une reponee Juste, claire et concluante aux vraies questions 

posees a la Cour En rev~~tche J8 ne puis suivre l'avis consultntif ni dans 

sa d4claration sur 1 1 existence d 1 e.utres liens juridiques du terri toire e.vec 1€; 

Royaume du Maroc et l'ensemble mauritanien, ni dans tous ses raisonnements. 

Pour justifier man vote, je me sens oblig€ d' exposer ci-aprf;s mon opinion 

individuelle. 

IN'!RODUCTION 

~. Origine de l 1affaire 

Pour la olarte de 1 1 expose et po'UI' 4vi ter des redi tes, il me .seJ;U.ble · 

utile ct'etablir les antecedents les plus significatifs de 1 1affaire 

portee devant la Cour, 

A l'origine lointaine de la resoluti0n 3292 (XXIX) de l 1Assemblee 

generale des Nations Unies~ se trouve l'activite passionnee d'une 

personnalite extraordinaire~ Si Alle.l El Fassi, C 1est B. lui que le Maroc 

doit .... 



SEPARATE OPINION OF JUDGE DE CASTRO 

.{"Translation J 
I have voted in favour of the .A.dvisory Opinion because it states 

that there are no ties of sovereignty between the territory of 

Western Sahara and the Kingdom of Morocco and the Mauritanian entity, 

and that the principle of self-determination should be applied to the 

said territory, thereby giving a correct~ clear and conclusive reply 

to the real questions PJ.t to the Court. On the other hand, I 

cannot go along with the Advisory Opinion either in 1 ts statement 

regarding the existence of other legal ties between the territory and 

the KL-;.gdom o·f Morocco and the Mauritanian enti t··, nor in all 1 ts 

reasoning. In order to justify my vote, I feel obliged to set out 

my separate opinion below. 

INTRODUCTION 

1. Origins of the Case 

For the sake of clarity and to avoid repetitions, I think it 

as well to refer to the more i·.nportant features of the background 

to the case before the Court. 

The ultimate origins of resolution 3292 (XXIX) of the 

United Nations General Assembly can be traced back to the determined 

activity of a most extraordinary personality 1 Si Alall El Fassi, 

to whom must be attributed Morocco's interest in the expansion of 

its •••• 
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encore que., vet'S 1956~ les !Vlarocains croyaier:.t fet'mement que 

l'Etat chE!rifier. ne: depassa:!.t pets le t":c::ou:r•s de l'oued Draa. Des 

ministres dt... gouvernement 1gnoraient ;-:J@'me 1 1 existence de la zooe 

rOOridianale du protectora't- espagnol1 . Au contraire, d€s avant 

l 1 inctependance du I,'laroc, El Fnssi pr@ch.ai t la reoonst1 tution du 

Grand I-19.r0t'~_. en revendiquant la r•1aur"i tan:te, le Rio de Oro, la. 

:Jakiet El Hamra, une partie de 1 'Algerie - Tindouf et Colomb-Bechard -

et une partie du Malt, sur la base des dro1ts historiques du Maroc. 

11 a pu se glorifier de son oeuvre en disant : 11J'ai d'abord ete le 

seul a appeler a la liberation du Sahara et l 1 on a accueilli cet 

appel avec des rires?. 11 Estimant les droits du r"laroc sur ces 

territoires plus forts que la .volant€ du peu.ple autochtCtle1 11 

affirme : 

II I C -~ la Mni.U'i tn.n.i.(~ r.. a LJ·'a.E le dr''1 t df"! s~ sepat'P.r du reste 
du rl!aroc. IF: H_r_.j_ et le pe~itle auraient. ev~ntt18llernent le 
devoir - ce qu'a Dieu nc plaise -~ d~ contrfii.n<.lre par la force 
les ;·-'Ia. uri tanierw 8.. ~auvcgarde1· 1 r uni tt 1Jc ld. Patrie3, 11 

Les th£:set: d 1El Passi <'lPriwmt :::-.u nivea~J. ir.tE:!r:nat1.onal lors du 

dJbat rH lo. Q..uatrJ(:;me Commission (:On~ernant. les :renseigr:lcment.::;; a donner 

sur l€s terr1tolrcs non A.utonvmeE,. lm'•sque le reprCsentW1t du Maroc 

pro·tt;!ste centre 1 1 :Inscription de la VeuT1tan.J,e, du Sahara e~pagnol et 

de 1 1 enclave d: I Cni parmi les terrj:toires non aut..onomt!s. Ce sont., 

d:!..t-il, des pi'lrti(~S :~ntBgrantes r'i.u t,E·rrttc-ire !1ltlrocain (14 octobre 1957, 

A/C.4/SR.670). 

-~·e.:t .•.• 

1 HUEson, l.a mm.:tion drts fr·onti.f:res terrestres du Marocj. 1960,. 
p. 4.1+' Cela s I e.xplique parer:.:- que Tarfaya 01.1 la r~gion des Telma eta! t 
a 1 1 '3xtrE!m:l.t~~ du bled siba pacifif!. par les armtes frt.uli;aises et espagnoles. 

2 En s I aJrt::.::s~m1: :,l. 1a tr i1Y..I rJes Ber:.i~·~·l::,,~t.'"li'a le 1.6 oc.:tOi:"Jre 1957, 
Hu..:.'iCWJ~ ,;·-~. t.Jlt~., f"· 48 . 

• 
~· Cr1. t1q .. ::t'~ de.-: pr~;p08 l~U prhl...:!e h0r•itler, l/ :;;•.:ptcmbt•t;: 1958~ 

Hur~~;On 1 Q.D.:._ •""!:!.t..J p. ?2. 
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1 ts frontiers. It would seem that, around 1956, Moroccans firmly 

believed that the Sherifian .Kingdom did not extend beyond the 

Wad Dra 'a. Government ministers \·;·ere unaware even of thG existence 

of the southern region of the Spanish Protectorate1 . El Fassi, on 

the other hand, even before Morocco's independence., was advocating the 

reconstitution of Greater Morocco, by claiming, on the ba~is of 

~1orocco 's historic rights, Mauritania, Rio de Oro, the Sakiet El Hamra.~ 

part of Algeria - Tindouf and Colomb-Bechar - and part of Mali. 

Speaking of what he had done, he boasted: ,Originally, I was the only 

person to call for the liberation of the Sahara and I was greeted with 

laughte~. 11 He considered those rights of' Morocco over those 

territories as stronger than the will of the indigenous people, and 

stated: 

11 J'olauri tani~~ has nc right t.o separate itself from the rest of 
Morocco. In such an event - 'i'Thich God forbid - the King and the 
pe~ple would have a duty to constrain7.the Mauritanians by force 
to preserve the unity of the homeland..). 11 

The theories propounded Dy El Fassi rGached the international 

level in the Fourth Committee's debate on information to be given on 

non-self-governing territories, when the representative of Morocco 

protested against the inclusion of Mauritania, Spanish Sahara and the 

Ifni enclave among non-self-governing territories. They were, he 

said, integral parts of Moroccan territory (14 nctober 1957, 

A/C. 4/SR. 670) • 

It ..•. 

1 
Husson_. La questiotl des frontH~res tel"restres du Maroc, 1960. p. lt4. 

The explanation lies in the fact that Tarfaya_. or the area of the Tekna, 
was at the extreme edge of the Bled Siba, which had been pacified by 
the French and Spanish armies. 

2 
Speaking to the Beni-Mestara trib~ on 16 October 1957; Husson, 

loc. cit., p. 48. 

3 
Criticism of the proposals made by the Crown Prince, 17 September 1958, 

Husson, loc. cit., p. 72. 
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c'est sur la base de ces pr€tendus droits historiques - et des 

arguments analogues seront employes plus tard a propos du Sahara 

occidental- que le Maroc s'oppose a 1 1 0NU ala declaration de 

l 11nd€pendance de la Mauritanie1 , A l 1Assembl€e g€n€rale, quelques 

pays sont en faveur des revendications du Maroc, d'autres pensent 

ala primaute de l'autod€termination des peuples. A cette occasion 

le representant du senegal fait observer qu 1 il serait contradictoire 

que l 1 0NU donne satisfaction aux revendications du Maroc a un moment 

oU l'on €labore un projet de resolution tendant ace que soit 

proclam€e l'ind€pendance de tousles peuples sous administration 

co1onia1e (16 novembre 1960, A/4445). 

Le projet mentionn€ par le representant du S€n€gal devient la 

resolution 1514 (XV) du 14 decembre 1960. La Mauritanie sera 

finalement reconnue comme Etat independant et admise comme Membre 

de l'ONU. 

I.a force naissante du principe de 1 'autodetermination aura son 

effet sur le statut du Sa~mra occidental, L1Espagne et 1 1 0NU se 

mettent d'accord pour considerer ce territoire comme 11 territoire non 

autonorne11
, done sownis a la ctecolonisation laquelle, depuis la 

resolution 2229 (XXI) du 20 decembre 1966, doit s'effectuer par le 

moyen d'un r~ferendum en consultation entre la Puissance adrninistrante, 

les Gouvernernents marocain et mauritanien et toute autre partie 

interessee. 

De •••• 

1 A voir dans le Livre Blanc sur la Mauritanie, Rabat, 1966, 
surtout p. 9-11. 
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It was on the basis of such alleged historic rights, - and similar 

arguments were to be used subsequently with respect to Western Sahara -

that Morocco opposed in the Pni ted Nations the declaration of the 

1 
independence of Mauritania • In the General Assembly, some States 

were in favour of Moroccors claims; others thought that the principle 

of self-determination of peoples was paramount. On that occasion, 

the representative of Senegal pointed out that it would be contradictory 

for the United Nations to satisfy Morocco 1 s claims at a time when a 

draft resolution proclaiming the independence of all countries under 

colonial administration ~as being prepared (16 November 1960, A/4445). 

The draft referred to by the representative of Senegal became 

General Assembly resolution 1514 (XV) of 14 December 1960; Mauritania 

was ultimately to be recognized as an independent State and admitted 

as a MeniDer of the United Nations. 

The growing strength of the principle of self-determination duly 

had 1 ts effect upon the status Jf l,Vestern Sahara. Spain and the 

United Nations agreed to consider the territory as 11 non-self-goveming11 

and thus subject to decolonization, which in pursuance of 

General Assembly resolution 2229 (XXI) of 20 December 1966 was to be 

by means of a referendum carried out on the basis of consultations 

between the administering Power, the Governments of Morocco and 

Mauritania and any other interested party. 

From •••• 

1 See White Paper on Mauritania, Rabat 1960, especially pp. 9-ll. 
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De son c8te, le ~Iaroe manifesto depUis 1966 son des1r de vo:i.r les 

regions Sahariennes acceder a l' independancel, DeS lOt'S la poli tique 

du Maroc est d 1 1nsister at'in que la Putssance .;~dmintstrante donne 

l'independance au Sahara occidental et Jl vote lea resoluticas de 

l'Assemlilee generalc a cet effet (citees dans la resolution 3292 (XXIX) ). 

M. Lazrak, professeur A. 1 1Universit4 de Rabat, falt observer dans 

sen livre publie en 1974 (ri>ent1onne <!srlll la note l) 

"le changetnent de l 1atiitude marc•~Jaine , . con.:n;itU'-" un evcfu1,-~ment 
important de la. d.iplomatie marocaine ct rn&le dans le processus 
general de la decolonisatian en ce sens que l'nutodetermination 
prenee par le Maroc va devenir 1::>. doctrine cles Nations Unies et 
par consequent la seu.le ~olution r•etenue au problemo du Saharan 
(p. 365). 

Dans ce m@me livre, M. Lazral', note l'existcnce des ''donnees 

nouvelles du problCme du Sahara 11 d 1 ordre eoonomiquo (gisement de 

Bou Craa) et politique (relationo du 1'"'-roc avec la ~uritanie et 

l'Algerie) (p. 355 et sUiv. ), 

plaint de la "nouvelle politique au Sahara" rte J'Espagne (A/9654). 

la politique annonoee par le ministre des affa.ires etrangere3 

d 1Espa8f1e - poli tique concr€tis€e phJ.S ta.rd par une cor.1 .. -;runication au 

Seoretaire general de 1' ONU - est qu 1 il a ete d<ccide d' organiser un 

referendum pour la d€colonisation du Suhara, sous les auspices et la 

garantle de l 1 0rganisation des Nations Unies, au cours du premier 

somestre de 1975, a une date a fixer suffisamment a l'avanoe (A/9714, 

21 aoO.t 1974). 

La .... 

1 Declaratior::> du ministre des affaires e:trangE!res en octolrre 1966 
et du ministre de l 1 jnten.~u!· en daw au'( :n..9.i 1967. \foj.r sur la reunion 
tenue a A.ddis Abeba le 7 juin 1966, l,..l.zrak, LB ccntentieU.."i: t,err-i tor1al 
entre le Maroc et l'Espasne, 1974, p. ~;64-?;:5"5 ______ _ 
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From 1966~ Morocco~ too, expressed the wish that the Saharan 

regions should accede to independence1• From then on1 the policy of 

Morocco was to insist that the administering Power should grant 

independence to Western Sahara~ and it voted for the General Assembly 

resolutions to that effect (those cited in General Assembly 

resolution 3292 (XXIX)). 

In his book on the subject published in 1974 (see footnote l below), 

Professor Lazrak of the University of Rabat comments that: 

u .... the change in the Moroccan attitude * •• was an important 
event in Moroccan diplomacy and, indeed, in the general process 
of decolonization, since the principle or self-determination, as 
advocated by Morocco, wes to become the United Nations doctrine 
on the subject and, consequentlys the only solution adopted for 
the problem of the Sahara" (p. 365). 

In the same book, Professor Lazrak had noted the existence of 

11 new aspects to the problem of the Sahara" - economic aspects (the 

Bu Craa deposit) and political aspects (l>1orocco 1s relations with 

Mauritania and Algeria) (p. 355 et. seq.). 

But there wa.CJ a further change. In his message to the Head of the 

Spanish State~ His Majesty King Hassan II complained about Spain's 

"new policy in the Sahara" (A/ 9654) < The policy announced by the 

Spanish Minister for Foreign Affairs - which was subsequently embodied 

in a .'· cormnunication to the Secretary-General of the United Nations -

was that a dec·ision had been taken to hold a referendum for the 

decolonization of the ·Sahara; the referendum was to be under the 

auspices of and supervised by the United Nations~ and would be held 

during the first six months of 1975 on a date to be fixgd sufficiently 

long in advance (A/9714, 21 August 1974). 

The •••• 

1 Statements by the Minister for Foreign Affairs in October 1966 
and by the Minister of the Interior dated 7 May 1967. On the 
meeting held in Addis Ababa on 7 June 1966~ see Lazrak, 
Ie contentieux territorial entre le i\'l&roc et l'Espagne, 1974~ pp. 364-365. 
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La r~action du Roi prend forme dans la lettre du 23 septembre 1974 

adressee au ministre des affaires €trangeres d 1Espagpe par le ministre 

des affaires etrangeres du Maroc. La lettre reprodui t les termes 

d'une d€claration du Roi a la presse : 

"Vous pr€-tendez, Gouvernement espagnol, que le Sahara €tait 
:res nullius; vous pr€:tenQ.e~ que c 1€tait une terre ou un bien qui 
6tait tomtee en d€sh8rence; vous pr8tendez qu'il n 1 y avait aucun 
pouvoir ni aucune administration €tablis sur le Sahara; le tvf.aroc 
pretend le contraire. Alors dema.ndons 1 'arbitrage de la Cour 
internationale de Justice... Elle dira le droit sur ti tres et 
elle pourra ace moment-la 8clairer !'Organisation des Nations 
nies pour recommander au Maroc et a 1 'Espagne la voie a suivre. 11 

En cansequ~nce le Gouv~rn~ent marocain propose forrnell~ent au 

Gouvernement espagn.ol 

11de soumettre conjoint..:.'m~nt cett<.: question ~ l'arbitra,;._ de la Cour 
interna.tionale dt: Justict-, confonn6n..:.-nt ~~ l'~sprit t:t ala l8ttrE: du 
chapi tre VI dt la Chnrt~ dE::s lJntions Unies trai tant du r€:giement 
pacifique dc:s· differc:ncis" (;./9Tfl, '24 septembre 1974) 

Le Gouvernement espagnol ne repond paS • J I en ignore la raiSOI'l. 

Le 30 septembre 1974 M. I.araki, representant du Maroc, declare 

devant 1 'Assemblee g€n€rale qu 1 -:-:n matiE~re de d€colonisation le princ.:.pe 

de 1 1 autocletermination n 1 est pas touj ours applicable : 11 pour le Maroc.~ 

la decolonisation des deux provinces sahariennes impliquait leur 

r€integration au sein de l'Etat marocain 11 (A/PV.224-9). 

Selon M. Laraki, il existe un contentieux qui oppose le f>'laroc 8. 

l'Espagne depuis 1956. Pour le r€soudre, il propose a nouveau de 

soumettre a la Cour les questions suivantes : 

''Les deux terri toires sahariens en question etaient-ils 
a l'origine, comrne le pretend le Gouvernement espagnol, des 
res nullius, des territoires sans mattre ouverts a toute 
occupation 1 Ou relevaient-ils, au moment de leur occupation, 
de la souverainete et de 1' administration de l 1Etat marocain ?u 
(Ibid. ) 

Si ••.. 
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The reaction of the King took the form of a letter., dated 

23 September 1974, from the Minister for Foreign Affairs of P1orocco 

to the Minister for Foreign Affairs of Spain. The letter reproduced 

the text of a statement made by the King to the Press~ 

11 You, the SpD.n.ish Go•Jcrnmcnt, claim that the Sahara was 
res nullius; you claj.m that it was a territory or property 
left uninheri ted; you claim that no Power and no administration 
had been established over the Sahara; r1Iorocco claims the 
contrary. Let us then request the arbitration of the 
International court of Justice ••• it will state the law of title 
and will then be able to enlighten the United Nations, enabling 
it to recommend to Morocco and Spain the course that they should 
follow. 11 

The Moroccan Government accordingly presented to the Spanish Government 

a formal proposal: 

11 
••• to submit this question jointly to the arbitration of 

the International Court of Justice, in accordance with the spirit 
and the letter of Chapter VI of the United Nations Charter 
relating to the peaceful settl.erncnt of differences 11 

(A/9771, 24 September 1974), 

The Spanish Government did not reply; I do not know for what 

reason. 

On 30 September 1971+, r-1r. Laraki"" the representative of Morocco, 

in a statement to the General Assembly, said that the principle of 

self-determination was not always applicable in matters of decolonization; 

11 for Morocco.- the decolonization of the two Saharan provinces implied 

their reintegration into the l\1oroccan State11 (A/PV .2249). 

In Mr. Laraki 1s view, a dispute had existed between Morocco 

and Spain since 1956, To resolve it, he again proposed to submit to 

the Court the following questions: 

11 
••• were t."1e two Territories of the Sahara in question 

originally !I as the Spanish Government claims, tres nullius 1 

or Territories without a master, and open to occupation? Or 
were they at the moment of occupation under the sovereignty 
and administration of the tJioroccan State? 11 (Ibid.) 

If .... 
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Si cette vole directe n'est pas suivie 1 ajoute-t-il, il reste la voie 

de la demande d'un avis consultatif ala Cour par l 1P!.ssembl8egfu8ra. .. , et 

f'l. l.araki de commenter : 11 L 1 avis emis par la haute juridiction inter-

nationale sur un point de droit pourrait avoir une portee aussi 

consid6rable que la O.€cision d 1 arbitrage." (Ibid. ) 

J\tl. Laraki, suivant les directives du Roi formulees dans la lettre 

du 23 septembre et s'appuyant sur les raisannemeds exposes a 

l 1 Assembl6e, revendique le territoire du Sahara occidental en vertu 

des titres ou liens historiques du Maroc. En consequence il n'est 

plus question des 11 autres parties interess€es 11 et on m€corma1"t le 

droit a l'autodetermination de la population autochtone qui semblait 

assure par les resolutions de l 1Assembl8e. 

L'entente politique du groupe africain fait que la reaction 

centre les demandes marocaines est mod4ree, mais ellc sB.manifest~ tout 

de m@me, et avec force, en faveur du principe de l'autodeterminatian. 

Devant 1 1Assemblee genP.rale, la t1a.uritanie_. tout en faisant eftat 

de sa revendication du Sahara occidental comme partie int6grante de 

la Republique islamique de Mauritanie, tient a dire qu~ quel que soit 

l'avis de la Coun 11 le droit a l 1autodetermination de la population du 

·Sahara ne saurait faire l 1 objet d 1 une entrave quelconque 11 (A/PV.2251). 

D~ son c8te 1' Algerie affirme "que 1 1 opinion de la population 

directement interessee consti tuera toujours 1 1 element prirr.ordial et 

determinant de tout reglement" {A/PV.2265). Les representants de la 

Puissance administrante s'expriment dans le m@me sens {A/PV 2253 et 2257) 

Il est interessant de rappeler les antecedents de la 

resolution 3292 (XXIX). En pres,_;ntn.nt lE.: projLt dt; resolution ~ 1.:::. 

Qu<::.tri?:-moo: Commissivn, lt.... rt-pr0s~ntnnt dt...· lo. Ha.ut~-Vol tn di t c1u 1 il t::St 

"le ••.• 
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If that direct method were not adoptcd 1 he added, there would remain 

the rnetr_::xi of o.. request to the Court by the General Assembly for an 

advisory opinion. He commented: n'I'he opinion given by the supreme 

international judicial body on a point of law could have just as co 

considerable an effect as its arbitration. 11 (Ibid. ) 

Mr. Laraki, followine the lines laid down by the King, as 

formulated in the letter of 23 Septe~ber 1974 and relying on the 

arguments put forward in the General Assembly, claimed the territory 

of Western Sahara on the grounds of Morocco's historic titles or ties. 

Thus no more was heard of the nother interested parties11
, and the 

right to self-determination of the indigenous population, which had 

appeared to be guaranteed by the Assembly's resolutions, wns ignored. 

The political understanding within the African group moderated 

the reaction against the rl!oroccan demands_, but there was nevertheless 

a reaction - and a strong one - in favour of the principle of self

determination. 

In the General Assembly Mauritania~ while referring to its claim 

to Western Sahara as an integral part of the Islamic Republic of 

Mauritania, nevertheless emphasized that, whatever the opinion of 

the court might be_, uthe right of self-determlnation of the people 

of the Sahara cannot be subject to any impediment 11 (A/PV.2251). 

Algeria stated that 'tthe opinion of the population directly concerned 

will always be the most important element and the decisive factor in 

any settlement'' (rl/PV.2265). The rt;presentatives of the 

administering Power expressed the same view (A/PV.2253 and A/PV.2257). 

The background to General Assembly resolution 3292 (XXIX) is 

also worth bearing in mind~ Introducing the draft resolution in 

the Fourth Corrmittee 1 the representative of Upper Volta said th.ot 

t_li.t •••• 
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11 le fruit de longues n€gociations entre les d€1€gations interess€es, 

en particulier celles de la ~-'1aurita.nie, du i\'laroc et de 1 1Algerie 11 

(A/C. 4/SR. 21)0). Le representant du Senegal - un des pays du groupe 

des trente-cinq qui pr€se~te le projet- explique que 1 1 objet de la 

resolution proposee devrait @tre de pouvoir 

11 aider les pays africains int€ress4s a trouver une solution, 
m@me d'attente, qui respecte ala fois les dispositions de 
la d3claration sur l'octroi de 1 1 ind€pendance et le droit 
eventual que tel ou tel pays pourrait avoir sur un territoire 
so us domination etrangere 11 (A/C .lVSR. 2124). 

Selan le representant de la C8te d'Ivoire, €galeroent du groupe 

africain, le projet est r€dig€ 11 dans un esprit de cornpromis'' et : 

11 on a introdui t dans le texte initial un certain nombre 
d'elements qui permettent a 1 1Assemblee de rester cons€quente 
avec elle-rn€"me, a sa voir, premi~rement, 1 1 affirmation, dans 
le pr8ambule, du droit a l 1 autod€termination du peuple du 
Sahara espagnol" (A/C. 4/SR. 21)1) . 

Ia matiere du compromis ci-dessus mentianne peut aussi se d€duire 

du rapport du secretaire general administratif de l 1 0rmanisation de 

1 1 TJnite africaine. Selon :'.,;.1, lors de la pr€sent.:'ltion au groupe 

africain du projet marocain de demande d'avis consultatif ala Cour, 

plusieurs delegations (many dans le tcxte anglais original) se sont 

pr€occupees de ce que le texte ne tenajt aucun compte du droit de la 

population du Sahara a l'autodeterminatiah et elles ont estime que 

ce pourrait ~tre un precedent dangereux pour les pays africains ayant 

lutt€ pour le principe de l'autod€termination depuis leur independance 

(expose ecri t espagnol, par 250) 

De cette mani€re, sans que soit rejet€e la proposition marocaine 

tendant a ce que la Cour examine la valeur des titres ou liens 

juridiqueF sur le territoire du Sahara occidental au moment de la 

colonisation espagnole, le principe de l'autodetermination est 

reaffirme. 0 •• 
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11 it was the fruit of long ner;otiations among the delegations concernedJI 

particularly those of Mauritania.,. no rocco and Alger1a11 (A/C .4/SR.2130) • 

The representative of Senegal - one of the countries of the group of 

thirty-five which sponsored the draft - explained that the purpose of 

the proposed resolution should be to: 

11 
••• assist the African countries concerned in finding a solution, 

even one of waiting~ which would respect both the provisions of 
the Declaration on the G11 anting of Independence and the possible 
rights which a given country might have over a territory under 
foreign domination" (A/C. 4/SR.2124). 

The representative of the Ivory Coast, also a member of the 

African group, said that the draft had been prepared 11 in a spirit of 

compromise 11 and that: 

11 
••• elements had been introduced into the orirrinal text which 

would enable the General :1ssembly to be consistenL Those 
elements were~ firstly, the r8affirmation, in the pre~~ble, of 
the right to self -determination of the people of Spanish Sa.hara11 

(A/C. 4/SR.213l). 

The nature of the compromi..:.ie referred to abo- e can also be infe::-·red 

from the report submitted by the administrative Secretary-General of 

the Organization of African Ur:i ty. According to him, when the 

Moroccan draft of the request to the Court for an advisory opinion was 

submitted to the Afrinan Group, "many11 delegations had expressed 

concern over the fact that the resolution totally disregarded the 

right of the people of the Sahara to self-determination and had felt 

that this could constitute a dangerous precedent for African countries 

wPdch had fought for the principle of self-determination since their 

independence (Spanish \'lri tten statement., para. 250). 

Thus, al thoue;h there was no re<~ection of the Moroccan proposal 

that the Court should consider the validity of the legal titles to 

or legal ties with the territory of Western Sahara at the time of 

colonization by Spain~ the principle of self-determination was 

reaffirmed ~ ••• 
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reaffirme dans le texte de la resolution. ~ais, comme le reconna~t 

le representant de la cete drivoir'e, i1 s'ae,it dfune "resolution 

inbabituelle lquiJ ne donne, peut-@tre, pas entierement satisfaction11 

(A/C.4/SR.2131). Pour cette raison, plusi~ur·s membres de la Quatrieme 

Commission craignent que la resolution compurte toujours une menace 

au principe de 1 1 autodetermination. Ea cons€quence, en votant ou en 

s'abstenant de voter le pr0jet, l~s Etats tiennent a faire consigner 

qu 1ils sont en faveur du principe de l 1autod4termination. En plus de 

l'Algerie (A/C.4/SR.2125), on peut citer la Republique-Unie du Cameroun 

et la Republique arabe syrienne (A/C.4/SH.2130), Cuba, Grenade 

la Guin€e €quatoriale~ la Colombj.e, !e Costa Rica, la Malaisie, le 

venezuela., le Portugal, la Repu.blique a::"abe libyenne et l'Equateur 

(A/C.4/SR.2131). Le Yerr.en Msocr~tic''l0, cc.2,,;: l'un des auteurs du ;>rojet, 

n
1c. p.::.S .3_ 12XpliqU<:.:r SC:1 Vc.>tC: rr.::.:.:: il_ ~;~:,;;t '-_-~~ire QUt.: 

11
,_";

1
t..·St ~..:XCLlSiv..__-:.;ent [J_ 

la population du territoir8 elle-~Gme qu'il app~rtient de decider de 

la nature et de la forme de son avenj_r'' (A/C.l+/SR.213l). Le Kenya, 

qui est centre la demande d'avis, s'£;cl_'j_e : 11 0::1 demande en fait a l'ONU 

de trai ter ces gens lles autochtone.:} cm.une des biens et non cornme des 

personnes" (ibid.). 

La Quatri&me Commission procede enfin au vote du projet de 

resolution et il est adopt€ par 81 voix centre 0 avec 43 abstentions. 

A 1 'AssemblE~e g4n€rale, il est adopte par 87 voix centre 0 avec 

43 abstentions (resolut.ion 3292 (=X) ) . 

En consequence !'affaire arrive deva;.1t la Cour. Il est a relever que,. 

dans les exposes ecrits du Maroc et de la r•Iauritanie, chacun de ces dt:UX 

Etats revendique la t.otalite du terri"So:Lre du sa~1ara occidental. Au cours 

des exposes oraux prononces devant la Cour, le caractere contradictoire 

des pretentious du Maroc et de la [Vla'J.I"i tanie vient a disparai'tre, chacun 

se limi tant a une partie - respecti vemen.t l e no~ et le sud - du Sahara 

occidental. Ce changement de J?OBitior. s 1 opere sans qu' on en explique a 

la Cour les raisons, ni la portee quant a la. valeur des renseignements et 

documents four.nis dans les exposes p~ecedents qui revendiquaient la 

totalite du territoire. 
2. Interpretation ...• 
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reaffirmed in the text of the resolution. But as the representative 

of the Ivory Coast recognized,. "it was an unusual draft resolution that 

might perhaps not be entirely satisfactory" (A/C .4/SR.213l). For that 

reason, several members of the Fourth Cornrni ttee were afraid that the 

resolution still entailed a threat to the principle of self-determination. 

Consequently, when voting for or abstaining from voting on the draft, 

States made a point of putting on record the fact that they were in 

favour of tha principle of self-determination. In addition to 

Algeria (A/C.4/SR.2125), those adopting this course included tha 

United Rep.tblic of Cameroon and the Syrian Arab Republic (A/C.4/SR.2130), 

Cuba., Grenada, Equatorial Guinea, Colombia, Coeta Rica, Mal.e.ysia, Venezuela, 

Portugal, Libyan Arab Rep.tblic and Ecuador (A/C.4/SR.2131). The 

representative of Democratic Yemen, as a sponsor of the draft, did 

not have to explain his vote, but he stressed that, 11 only the people 

of tha Territory themselves were entitled to decide the nature and 

form of thair future life" (A/C.4/SR.2131). The representative of Kenya 

was against the request for an advisory opinion; he complained that 

"the United Nations was being asked to treat them L'the indigenous 

peopleij as chattels and not as people" (ibid.). 

The Fourth Committee finally proceeded to vote on the draft 

resolution., which was adopted by 81 votes to none, with 43 abstentions. 

In the General Assembly, it was adopted by 87 xotes to none, with 

43 abstentions (resolution 3292 (XXIX)). 

In consequence, the matter came before the Court. It is 

noteworthy that~ in the written statements of Morace~ and Mauritania, 

each of those two States claimed the whole of the territory of 

Western Sahara. In the course of the oral statements before the 

Court~ the contradictory character of the claims of Morocco and 

Mauritania disappeared, each State limiting ~ts claim to a part -

respectively the north and the south - of Western Sahara. This 

change of policy occurred w~thout any explanation being g~ven to the 

Court of the reasons prompting it, or of 1 ts bearing on the value of 

the information and documents supplied in the earlier statements 

claiming the whole of the territory. 
2. Interpretation •••• 
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2 Interpretation des termes de la demande d'avis consultatif 

Les deux questions pos€es a la Cour sent en apparence simples et 

claires Leur exanen ~ontre qu'elles soulevent de d€licats proble~es 

d' interpretation. 

a) M6thode d 11nterpr€tation 

Avant tout, se pose la question pr€liminaire de la m€thode 

d'interpr€tation U suivre. Doit-on isoler les questions pos€es Q la 

Cour du reste de la r€soluti.on oU elles sont incluses ou faut-il au 

contraire les consid€rer dans le contexte de la resolution~ en tenant 

compte aussi de l 1bistoire et des ant€c9dents de celle-ci '? 

Il semble €vident que, pour interpreter une resolution de 

l'Assembl€e g€n€rale des Nations Unies, oomme une loi et comme toute 

d€claration unilat€ralo cr1 3en€ral, il faut r~ch0rcher son but et sa 

raison d 1 ~tre1 ~ Il n'est done pas perQis d'isoler les questions 

posees de 1 1 ensemble de la resolution dans laquelle elles sont 

ins8r8es. C'est la resolution dans se totalite qui exprime les 

raisons de la deoande d'avis consultatif et explique l'anploi a faire 

de cet avis par 1 'h.ssembl€-e gtfuerale2 

Les antecedents de la resolution montrent que~ bien que les deux 

questions posees b la Cour scient les m~es que celles qu'avait 

propos8es S .M le roi Hassan IL elles ont chang€ de but et de sens 

lorsqu'elles ont ete inserees dans le projet des trente-cinq Etats 

Ces questions n'ont plus pour objet d'obtcnir une d€claration sur les 

ti tres du I·laroc h. la revendication du Sahara occidental .. mais d' aider 

l'A.sse:.tbl8e g€'m?rale a se prononcer ''sur la politique n. suivrc pour 

accelerer le processus de d€colonisation du territoir~, conformement a 

la .... 

l Cowme le disai t Balde:. '!Ratio in lege sicut ani.rna et spiritus, ' 
e,j us aute:n verba sunt corpus". 

aius 

2 "Inci vile e:st nisi tota loge perspecta, -:.1:-::-: •. Uiqw.. particula 
proposita ,iudic.are, vel rcspondere11 , C~lru;.:>,D 1, 3, 24 
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The two quastions put to the Court are apparently simple and 

clear. An examination of them r£;veals that they raise delicate 

problems of iHterpretation. 

(a) Method of Interpretation 

First of all} thGre is the preliminary question ')f the method 

uf interpretation to be folloo~~ed. Ar·e the questions put to the 

Court to be isolated from tbe rest of the resolution in which they 

are included; or are they, on the contrary, to be considered in the 

context of the resolution and in the light of its history and 

background? 

It seems clear that, in order to interpret a resolution of the 

United Nations General .A-ssembly, as when interpre-ting a law or with 

any unilateral declaracion in gener'al, it is necessary to enquire 

into its purpose and the reason for its existence
1

. It is not 

therefore permissible to isolate the questions asked from the body 

of the resolution in which they are inserted. It is the resolution 

as a whole which ex~resses the reasons for the request for an advisory 

opinion and explains the use to which that opinion is to be put by the 

2 
General Assembly • 

The background of the resolution shows thatJ although the two 

questions put to the Court were the same as those that had been proposed 

by H.M. King Hassan IIJ their purpose and sense changed when they were 

inserted in the draft of the thirty-five States. Their object is no 

longer to obtain a G.eclaration on Morccco' s title to claim ~!estern 

SaharaJ but to assist the General Assembly in deciding "on the policy 

to be followed in order to accelerate the decolonization process in 

the territoryJ in accordance with resolution 1514 (XV) 11
• This object 

1 As .O.....ldus saidJ "Ratio in le,_.;e sicut anima et piritus, eius 
autem verba supt corpusfl. 

is •••• 

2 ''Incivile est nisi tota lege perswctaJ una aliqua particula eius 
proposita judicare~ vel_respondere1', CelsusJ D.lJ 3J 24. 
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la resolution 1514 (XV)" . Ce but est e:xprime d 'une mani~re· 111 claire 

par 1 'Assemblee general<> qu' 11 ne saurait @tre ignore au moment 

d'interpreter lea questions soumises ala Cour pour avis oansultatif. 

b) Caractere complementaire des deux questions posees 

Lorsque sont posees deux questions ~ la Cour, 11 semble naturel 

d'attribuer a chacune un sene propre et diff6rent. S'il s 1 agit de la 

m~e question# n quoi bon la repeter avec d 1autres mots ? Mais# pour 

juste que soit cette observation, il ne faut pas ignorer que les 

promoteurs de la demande d'avis consultatif et les parties concernees 

ont donne aux deux questions un sens cornplEmentaire et que cette 

signification a ete connue et acceptee de l 1Assembl6e g6n6rale en 

votant la resolution 

L'Assembl6e generale n 1a pas pose la question de savoir si le 

terri toire ~h.ai t sans maitre ou s·' 11 etai t en la possession de tribus 

independantes; son int9r@t s'est limite a la question de savoir si le 

territoire etait sans maitre parce qu 111 n'avait pas de liens avec le 

Maroc ou la Mauritanie 

La connexi t9 des deux questions semble naturellc jans le contexte 

de la resolution et elle a ete admise a plusieurs reprises par les 

parties interess9es 

Etant donne son origine et son but~ la premiere question ne doit 

pas ~tre s9par9e de la seconde; c'est la m~e question~ quoique r6digee 

a.utremE:nt Le t~rritoir~ doit ~tre· consid9rb comrne terro nullius s 1il 

n'9tait Soumis par des liens juridiques h aucun Etat au organisation 

juridique au moment de la colonisation espagnole; 11 n'aurait pas ete 
terra nullius si~ a ce mament-la, il avait ete soumis par des liens 

juridiques au royaurne du Maroc ou a 1 1 ensemble mauritanien. 

C'est ... 
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is so clearly expressed by the General Assembly that it cannot 

be ignored when interpretlng the questions submitted to the 

Court for an advisory opinion. 

(b) Complementary Character of the IJ\..;o Questions /-1sked 

When two questions are put to the Court it seems natural to 

ascribe to each of them a distinct and separate meaning of its own. 

If one and the same question were bei.Ilg asked, what would be the point 

of repeating it in different words? Hmi'ever, notwithstanding tbe 

accuracy of this observation, one must not ignore the fact that the 

promoters of the request for an adviso1s opinion, and the parties 

concerned, gave the two questions a complementary sense which the 

General Assembly was aware of and accepted when it voted in favour 

of the resolution, 

The General Assembly did not a::::k whether the territory bad belonged 

to no-one or whether it had been in the possession of independent tribes; 

its interest was confined to the question whether the territory had 

belonged to no-one because it had no ties with Mor(.CCO or Mauritania. 

The interconnection of the two questions appears natural in the 

context of the resoJ.uti~">n <:illcl has been admitted on a number of occasions 

by the interested parties. 

In view of its origin and purpose, the first question must not be 

separated from the second; it is the same question, albeit differently 

drafted, The territory must be considered nullius if it was not 

subjected by legal ties to any State or juridical organization at the 

time of colonization by Spain; it would not have been terra nullius if, 

at that time, it had been subjected by legal ties to the Kingdom of 

Morocco or the Mauritanian entity. 

It .... 
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C
1
est sur l 1 1nit1a.tivE.· du_ Naroe, paz·unc: d..::·..:lc.r;;.tion deS !'<1 le roi 

Hassan 1:r on date du 1"( septembr( 1971~,. puis sur 1 1 ~ntervention de 

M Laraki b. 1 1 Assemt•14~ gt~~nerale le 30 scptet1bre 19?4, que les deux 

questions ont ete pos€ies sl:1parlrn.;;;nt, sBparo.tion qui S€: retrouve dans 

la resolution 3292 (XXIX)l /l.pi'Cc lcs dE: bats de 1 1 Assembl6f;;! et le 

vote de la demand~ d 1 avis consultatlf~ la nature compl8rnentaire des 

deux questions est c.onsid6rE!o commc Cv!drn1te 

Le m'&!e Oouvemt:.ment marocain fait observer dans le prearnbule de 

son expose ecrit 

"Aussi bie;1, les deu.x quer;tlon.s pos6es 0. la Cour sont 
intimE111ent liE:es, POur le ·G.3yaume du Maroc er. effct, 1a 
denonstration du fa:: t que le Sahara occidental n 1 Eitai t pas une 
terre sans ma1tre aux divers moments qui marqut;.--nt les 6tapes du· 
proc.:essus de la colonisation espagnole r·Csul te du fc..1 t que ce 
territoire etai t pJ.&.cU depuis une epvque tres ancienne (Xf e si€cle), 
qui se confon(1 avec la constitu·tion du roymune lui-m:e:nf.;,, ·sous 1.D1e 
au tori t€ effective et que cell e-el E:tai t la souvcrainetC 
marocaine Il est impossible dr; dlssocie!' les deux d6nonstrat1ons, 
s ~ agissant des ac tr:O's de ::>ouvel'•.dnctG d. 1 un Etat qui, pour ~tre 
sensit.lemcnt diff(.~:t•ent darw sa strtwture des Etats europ6.ens., 
n 'en 6tai t po.s moins recon:1u commc Et.e;t. souverain par ces 
l~ ... rniers ·et qui n I a c::e::.;sC de r6sister a 1 1 irr!plantation espagnole 
au Sa.tJ.Bra occide:nthl " 

Dans son expc•se 8r::r•i t, la R6publique islamique de 1>1aur1 tanie 

s'exprimR ainsi : 

II Si 1 e probl~r:w pos0 J. la Cour se rn.ppol•tai t a la lee;i timi te 
de l.a posncsci.on f::Spagnole ou aux liml. tes t.erri toriales de cette 
pt;r>Bsession. 1 la conception r6a.liste ou conccpt"l.on-fiction du 
territoirc nul~~_! us trouverait ccrtaincment .\ s 1 a.ppliquer 

On ••. 

1 Lo. raison de cette initiative semble avoir 6te de preoenter 
leo revendicati<ns du Maroc sous la for1110 d'un diff~rend 
avec l 1Espa[4le quar~t ~1 la valeur des titrt=s respoctifs sur le Sahara 
occidental Il est suppor::ci que 1 1 Espagne fonde son titre sur la 
condition Je terl~a nullius du terri toir€! ,'hl cils aU la Cour 
r€ipond:ratt que lc t~rri to.ir-e n 1 6ta:i t; pas sans ma.J:tr•e au moment de la 
colonisation~ ce SC:!rai·t qU 111 ava:!.t un maitrt;: ct ce mattre, J?ense-t-on 
pouvoir concluPc, n~,, Jh.l\I"Vait 0trc: qut: ·h: N:""LrO.c, sGul 
Etat voisin et mUS'....:lma.n Cctt0 mani~re de poser la question change, 
dOs lc· pl"ojet de r·CsoluU on des trente-clnq, par J., importance donnee 
au principc de 1 1 autodetermJnr..r.tion Dans lc m~n1e st:ns jouc 1' inter@t 
du Maroc d'eviter de: post:r· lo. question df.> la legttimite de la 
c.olonisat:i..on espagnole, cc qui :J.ura:i t m1.n t·r-~ c~u r .!.1 s 1 a(!;l~3:3a.t t d 'untJ 
question proprc h. la jurl.dictioc, contcntiouse et non d 'un avis 
consu ... tatl.!' 
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It was on the initiative of Morocco, by a decl~rntio~ of 

H.M. King Hassan II dated 17 September iY74, and thon by the statement 

made by Mr. Laraki to the General Assembly on 30 September 1974, 

that the two questions were put separately - a separation that 

l 
recurs in General Assembly resolution 3292 (XXIX) • Following 

the debate in the General Assembly and the voting of the request 

for an advisory opinion, the complementary nature of the two 

questions I:U!.y be rcg-~rdod as evident~ 

The Moroccan Government itself observes, in the introduction 

to its written statement: 

"clearly~ the two questions put to the Court are closely 
connected. For the Kingdom of Morocco, the prO{)t that western 
Sahara was not, at the various times marking the stages of the 
process of Spanish colonization, a territory belonging to no-one, 
follows from the fact that, since ver·y ancient times (the 
llth centu17), contemporary with the constitution of the Kingdom 
itself, this territory was under an effective authority, and that 
such authority was that of f'iloroccan sovereignty. It is impossible 
to separate the demonstrat_on of these two p .ints, since they ar·e 
concerned with acts of sovereignty of a State which, although 
appreciably different in structure from European States, was none 
the less recognized as a sovereign State by them, and has never 
ceased its resistance to Spanish implantation in \:Jest em Sahara. 11 

The written statement by the Islamic Republic of Mauritania has 

this to say: 

"If the problem submitted to the Court concerned the 
legitimacy of Spanish possession or the territorial limits of 
that possession, there would certainly be some call to apply the 
realistic concept or fiction-concept of terri tori urn nullius, 

But •••• 

1 Th~ purpose of this initiative see:!:B to have been to 
present the Moroccan claims in the form of a dispute with Spain 
regarding the weight of the two countries' respective titles to 
Western Sahara. The suppcsition is that Spain bases its title on 
the territory 1 s having been terra nullius. Should the Court reply 
that the territory was not one belonging to n~-one at the time of 
colonization, this v10uld mean that it han an Ol>m.er, and that owner -
or so the conclusion would appear to be - could only have been 
Morocco, the sole neighbouring Muslim State, This method of posing 
the que;.;tion changes with the i.1troduction of the draft resolution 
of the group of thirty-five, because of the emphasis placed on the 
principle of self-determination. For similar reasons it was in 
Morocco 1 s interest to avoid raising thE: question of the, legality of 
colonization by Spain, for to do so would have shown that the issue 
was one proper to the Court 1 s contentious rather than its advisory 
jurisdiction. 
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On voit mal comment elle s'inscrit dans les preoccupations 
de 1 1Assembl6e g9n9rale qui sont lea suivantes ; comment 
d6coloniser le territoire du Sahara espagnol ? Doit-on 
consid9rer que ce territoire, au moment de la colonisatiOn, 
n'appartenait a personne, auquel cas toute creation faite sur le 
territoire est espagnole et susceptible d 1un avenir entierement 
1nd9pendant et autonom~, ou faut-11 consid9rer que ce territoire 
etait habit9 par des tribus qui elles-m~es faisaient partie d'un 
ensemble plus vaste, marocain ou mauritanien ? n 

Selon le compte rendu du dtfbat de la Quatrieme Commission, le 

representant espagnol dit que l'Espa.gne 11n 'a jamais affirm9 que le 

Sahara tftait un territoire sans maitre (terra nullius). M, de Pinies 

repete que le Sahara est peupl!! de Saharoua" (f,jc 4/SR.2130). Lorsque 

les porte-parole du Gouvernenent e.spagnol par lent de la condition 

nullius du Sahara occidental, c'est pour nier 1 1 existence des liens 

juridiques de ce territoire avec le Royaume du Maroc et aVec 

l'ensemble mauritanien. 

Ces declarations et les tlebats devant la Courl mantrent que les 

parties concernees s'accordent a interpreter la premiere question 

ccmme .• -

1 Ainsi le conseil du Maroc a di t : 11Telle a ete la detnarche qu 1 a 
suivie l 1 expose ecrit du Gouvernement du Maroc, se fondant sur la 
liaison entre la notion de terra nullius et celle de l'absence de 
souverainete etatique" (audience du 3 juillet) .. ce qui est considere 
comme pertinent "a 1 'egard q,u Maroc, Etat souverain" ~ibid); et de 
conclure : 11En ef'fet,. la preuve de la non-existence d une terra 
nullius au Sahara resulte necessairement de la preuve de 1 1exercice de 
la souverainete marocaine au Sahara occidental a l'epoque de la 
colonisation" (audience du 25 juillet) 

Le conseil de la rl]auri tanie a tenu S. dire : 11 Le prublE~me qui se 
pose n'est pas de savoir si l'Espagne pouvait ou non occuper le 
territoire en le qualifiant

1
de res nullius~ mais bien de situer ce 

territoire par rapport a son environnement mauritanien et marocain en 
vue de sa decolonisation" (audience dulO juillet) et, en concluant son 
expose, il a prie la Cour de dirG 11que le &:LharD. 
occidental n'etait~ au moment de la colonisation~ en aucune de ses 
parties une terre sans ma!tre (terra nullius) car il se camposait d~ 
terres mauritaniennes et marocaines et relevait par consequent~ a 
l 1exception d 1une zone limitee de chevauchement, dans sa partie sud de 
1 'ensemble mauritanien et dans sa partie nord du royaume du Maroon 
(audience du 28 juillet) 
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L-t it is difficult to see how it fits in with the 
preoccupations of the General Assembly, which are as follows: 
how to decolonize the territory of Spanish Sahara? Should this 
territory be considered, at the time of its colonization, to have 
belonged to no-one, in which case anything created on it is 
Spanish and might qualify for a wholly independent and self
governing future, i'l' should it be considered to have been 
inhabited by tribes which themselves formed part of a larger 
Moroccan or fo<tauritanian whole? 11 

According to the record of the debate in the Fourth Committee, 

the representative of Spain stated that Spain 11 had never said that 

t:.he Sahara was res nullius 11
, and 11he repeated that the Sahara was 

populated by Saharans" (A/C.4/SR.2l)0), vlhen the spokesmen for the 

Spanish Government speak of the Western Sahara as being nullius~ 

they do so to deny the existence of legal ties between that territory 

and the Kingdom of Morocco or the Mauritanian entity. 

l 
Those statements, and the argument addressed to the Court , show 

that the parties concerned agree in interpreting the first question 

put to the Court as not being the question whether the territory was 

terra nullius 

1 Thus,. counsel for Morocco said: "This was the approach followed 
in the written statement of the Government pf Morocco~ based on the 
connection between the notion of terra nullius and that of the absence 
of State sovereignty" (hearing of 3 July) which is considered 
11 

••• relevant as regards Morocco, a sovereign State" (ibid.); and he 
concluded: "Proof of the non-existence of a terra nullius in the 
Sahara necessarily follows from proof of the exercise of Moroccan 
sovereignty in t1estern Sahara at the time of colonization" (hearing of 
25 July). 

Counsel for Mauritania stated: 11 The·pr·oblem is not whether Spain 
could or could not occupy this territoty by considering it as res nullius 
but to define the situation of this territory in relation to its 
Mauritanian and Moroccan surroundings with a view to its decolonization 11 

(hearing of 10 July) and, at the conclusion of his ada.ress, he asked the 
Court to find 11 

••• that Western Sahara, at the time of colonization, 
was not in any part a territory without an owner (terra nullius), 
because it was made up of Mauritanian and Moroccan territories, and 
consequently, with the exception of a limited overlap area, appertained 
in its southern part to the MauritD.Dian entity and in its northern part 
to the Kingdom of Moroccon (hearing of 28 July). 
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OOOJme fl I etant pC.S dt: St',!.VOil'" 3i lio: terri to .ire 6ta.i t 

terra n~ en ce sens qu' il aural t pu ~trc colonis4 selon le droit 

en vigueur a l'epoque; elles sont aussi d 1 accord pour penser qu~ la 

question posee est de s~voir si le territoire du Sahara occidental 

etait ou n'etait pac terra nullius au moment de la colonisation 

esp&,;nole en ce sens qu 111 .n 1 aural t pas eu ou qu 'il aural t .eu des 

liens juridiques avec le Royaume du Maroc ou avec l'erisemble 

mauritanion 

Il semble: done que la Cour a competence pour rep·ond.re h la 

premiere question pos€:e si clle a cmnp€tence pour rEipondre a la 

question de savoir qucls etaient les liens juridiques du terri toire 

avec lc Royaum<o:· du "-1a.roc et l 1 ensemble mauritanien. 

c) Liens juridigues avec le territoire 

Les termes liens Juridiques sont d 1 lZle amp leur extraordinairet 

soit que l 1 on consid€re toutes les categories possibles de liens~ 

sci t que 11 or: considere tout ce qui peut donner a des liens un 

caractCre Juridique. Des liens peuvent na!tre du voisinage~ d 1 un 

tra.i te ou de la guerre ou ils peuvent d€ri ver d. 1 un fait :illicite 

(responsabili te). Il y a des liens terri toriaux1 personnels, de 

souvera1nete, de servitude, de suzerainete~ de mouvance, de vassal! te, 

sans compter tous autres liens de nature reodale. Selon leur source 

juridique, ils peuvent @tre internatianaux, de droit public ou prive, 

de droit etatique, de droit canonique, de droit musulman (fonde sur 

le chraa). 

Il est done necessaire de rechercber le sens dans lequel ces 

termes sont employes dans la r€solut!m1, ce qui est possible en tenant 

compte de la redaction de lel. seconde question et de sa relation avec 

la premiere . 

Les •••• 
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terra nullius in the sense of having been capable of being colonized 

under the law in force at the time, and they also agree in considering 

that the question put to the Court is ·whether the territory of VJestern 

Sahara, at the time of colonization by Spain, was or was not ~ 

nullius in the sense of not having, or of having~ local ties with the 

Kingdom of Morocco or with the ['!Jauritanian entity. 

It therefore seems that the Court is competent to reply to the 

first question if it is competent to reply to the question regarding 

the nature of the legal ties between the territory and the Kingdom of 

Morocco or the Mauritanian entity. 

(c) Legal ties with the territory 

The term legal ties is extraordinarily wide~ whether one considers 

all the possible categories of ties, or all the factors that could give 

those ties a legal character~ Ties can arise from proximity, from a 

treaty or from war, or they can flow from an unlawful act (responsibility). 

There ~re territorial ties, pe1sonal ties, ties c: sovereignty, of 

servitude, of suzerainty, of fealty, of vassalage, to say nothing cf 

all the other tics of a feudal character. According to their legal 

source they can be international, ties of public or private law, of 

State law, of canon law, or of Muslim law (based on the shari' a). 

It is therefore necessary to enquire into the sense in which the 

term is used in the resolution, which is possible having regard to the 

formulation of the second question and to its relation with the first. 

The •••• 
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Les mots 11 les liens juridiques de ce terri toire avec le 

Royaume du M9.roc 11 mont rent la categorie de liens vises. Il s 1 agi t 

d'un ·vinculum ,juris entre un territoire (qui est l'objet desdits liens) 

et une personne publique (qui est un Etat) 1 . Il s'agit done de liens 

etatiques coocernant deux zones detarminees (le Rio de Oro et la 

Sakiet El Hamra). Leur nature juridique est precisee par 1a relaticn 

existant entre les deux questions. Par la premiere, il eat demande 

a la Cour si le terri toire etai t ou ncn sans ma1'tre, s '11 n' appartenai t 

B. personne (belonp¢ng to no one). La seconde question - en la 

completant - revient a demander si le territoire n'etait pas sans 

maitre, quel en etait le maS:tre au moment de la colonisation espagnole ? 

Etai t-ee le Mal-oc ? Etait-ce 1 1 ~n.st:::rnble mauri tanien2 ? 

L'expression liens .luridigues doit s'entendre de liens etatiques 

concernant le territoire et pouvant avoir la valeur d 1 un titre juridique 

pour revendiquer le territoire, c'est-a-dire un droit de souverainete 

sur le terri toire. 

Le Maroc a ainsi pose h:. question : les deux terri toires saharieins 

(Rio de Oro et Sakiet El Hamra) "relevaient-1ls, au moment de leur 

occupation, de la souverainete et de l 1adm1nistratian de 1 1Etat 

marocain ?" (A/PV.2249.) Cela correspond aux affirmaticns selon 

lesquelles les ndeu.x provinces 11 du Sahara occidental relevent 11 de notre 

souverainete . ..... 

1 L1ensemble mauritanien souleve la question de son existence et 
de san s1;atut juridique. 

2 L'Assemblee generale laisse de oete la question des liens du 
tarritoire avec les tribus indepandantes qui 1 'habitaient. Cela est 
sans pertinence pour se pronancer sur le processus de decolanisation. 
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The words "the legal ties between this territory and the Kingdom 

of Morocco" indicate the category of ties envisaged: a vinculum juris 

between a territory {which is the object of the ties in question) and 

a body public (which is a State)l. What is involved is thus State 

ties relating to two specific areas (the Rfo de Oro and the 

Sokiet El Hamra). Their legal nature is made plain by the relation 

existing between the two questions. In the first question, the Court 

was asked whether or not the territory had been a territory belonging 

to no one (sans mattre in the French text). The second question, 

supplementing the first~ amounted to asking who, if the territory was 

not without a master {.mattre _7, had been its master /Qr owner J at 

the time of colonization by Spain. Was it the Kingdom of Morocco? 

Was it the Mauritanian entity
2

? The expression legal ties must be 

understood to mean State ties relating to the territory and capable 

of having the value of a legal title to lay claim to the territory, 

that is to say, a right of sovereignty over the territory. 

Morocco put the question thus.~ were the two territories of the 

Sahara (.Rto de Oro and Sakiet El Hamra) nat the moment of' occupation 

under the sovereignty and administration of the Moroccan State?11 

That corresponds to its assertions that the 11 two 

provinces" of Western Sahara fall "rmder our sovereignty" (ibid~l and 

that •••• 

l 
The Mauritanian entity raises the question of its existence and 

its legal status. 

2 
The General Assembly ignored the question of the territory1 s ties 

with the independent tribes inhabiting it, as being irrelevant for 
the purposes of its decision on the decolonization process. 
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espagnole, la souverainete marocaine s 1 est exercee sur ces terri tc·.._ :s 

dans les conditions requises par le droit international public 11 

(A/C. 4/SR. 2117). 

Dans le projet de resolution et au cours du d8bat au sein de la 

Quatrieme Commission~ la question conserve le sens que lui a donne 

le lfaroc. D'oU la controverse ayant pour origine la menace au 

principe de l 1 autod6terminatian que plusieurs pays voient dans la 

demande d 1avis consultatifl. 

Dans le preambule de son expose ecrit~ le Maroc soutient que le 

Sahara occidental €itai t des le XI8 siE-cle 11 sous une autori te effective 

et que celle-ci etait la souverainet8 marocaine11
• Dans ses exposes 

oraux, il di t que 11 la seule question qui se pose conce:rne, de notre 

pci~t de vue, le point de savoir si le Maroc ... €tait souverain au 

Sahara occidentn.l au moment de la colonisation espagnole 11 (audi.ence 

du 26 Juin) et que~ 11 au morr.ent de la colunisat.tc;:-1 espagnole, lc 

Royaume du Maroc exerqait sa souverainete au Sahara occidental11 

(audience du 25 juillet), etant 11 consid8re convne le possesseur 

imm€morial 11 du territoire (audience du 3 juillet). 

La Mauritanie soutient, de sen cete, que le Sahara sous 

administration espagnole est partie int8grante de l 1 ensemble mauritanien. 

Dans son expose ecri t 1 elle di t que ''la relation juridique entre les deux 

est une simple relation d 1 inclusion11
• ~ans ses exposes oraux, elle parle 

d'une nco-souverainete des €18ments du pays chinguittien11 (audience 

du 10 juillet). 

Dans ••.• 

1 Le groupe africain qui r8dige le projet prend soin de se rererer 
quatre fois ala resolution 1514 (XV), de mentianner les huit resolutions 
sur la d€co1:onisation du Sahara occidental et de r4o.ffirmcr lE: d::.'oit h. 
1 1 autodo2terminati•on du Sahara (lCCidental 
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that "prior to Spanish colonization, Morocco had exercised sovereignty 

over those territories in accordance with the conditions laid down 

by public international law" (A.c.4/sR.2ll'l). 

In the draft resolution and during the debate in the Fourth 

Committee, the question retained the sense given to it by Morocco. 

Hence the controversy originating in the threat to tl1.e principle of 

self-determination that a number of countries saw in the request for 

an advisory opinion1 • 

In the introduction to its written statement, Morocco maintained 

that since the eleventh century Western Sahara had been "under an 

effective authority, and that such authority was that of Moroccan 

sovereignty". In its oral statements :tt said that 11 the only 

question which has arisen, from our point of view, is whether Morocco 

was sovereign in Western Sahara at the time of Spanish colonisation" 

(h:earing of 26 Jl.llle) and that, 11 at t..."le time of colonization by Spain, 

the Kir3dom of Morocco was exercising its sovere:i~ty in Western Sah:'lra'' 

(h.earing of 25 July) .. being "considered to be the immemorial possessor" 

of the territory (hearing of 3 July). 

Mauritania maintained_, for its part, that the Sahara under Spanish 

administration was an integral part of the Mauritanian entity~ D1 its 

written statement it said, 11 the legal relation between the two is a 

simple one of inclusiod'. In its oral statements, it spoke of a 

"co-sovereignty of the different constituents of the Shinguitti country" 

(h.earing of 10 July). 

In ...... 

1 
The African group that prepared the draft was at pains to refer four 

tim63 to resolution 1514 (XV}, to m~ntion the eight resolutions on the 
decolonization of Western Sahara and to reaffirm the right of Western 
Sahara to self-determination. 
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Dans les exposes oraux du Maroc, on trouve l 1 affirmation que 

11 1 'Etat marocain rE!pond a la conception tradi tionnelle monarchique 

de l 1 allegeance personnelle" (audience du 2 juillet). On ne voit pas 

clairement quelle est la portee de cette d€claration. La vieille 

all8geance personnelle au riJaroc dbrmai t des droi ts sur des per.sonnes 

et non sur des territoires. Le territoire du vassal n 1est pas soumis 

directement au seigneur; il ne lui est sol.lr.lis qu,indirectement pendant 

le temps de 1 1 all8geance et cette all8geance prend fin- et doit @tre 

renouve18e -ala mort du seigneur ou du vassa11 . Dans la p8riode de 

la colonisation espagnole, les Sultans sor.t mai'tres du territoire qui 

releve de facto de leur souverainete et t~chent de devenir maitres 

des territoires qu 1ils croient leur appartenir de ,jure dans le 

bled siba. En tout cas une revendication territoriale comrne celle du 

terri toire du Sahara occidental par le [~roc ne saurai t @tre fondee sur 

une all€geance personnelle. 

Apr€s l'entente entre la Mauritanie et le ~hroc~ il est fait 

mention dans les exposes oraux de la Mauritanie de ''tribus de mouvance 

marcu:::aine'1 (audience du 9 juillet). Mais l 1ampleur de cette 11 mouvance 11 

suppos8e est bien limi tee. Selon le temoignage de riJ. Vincent Monteil 

present€ ..•. 

1 Les reclamations de la Turquie contre la France en 1881 au 
sujet de Tunis montrent bien le peu de force des vieux liens de 
vasselage dans la pratif!ue internationale moderne (Hertslt:t,The [~p 
of Africa by Treaty (Protest of the ?orte a ainst the French Treat 
reprint of the third cdi tior:, Londres, 1 97, p 11 
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In the oral stater.~ents of Morocco, we find the assertion that 

"the Moroccan State ••• conforms to the traditional monarchical 

idea of personal a.llegianccrr ( :r.earing of 2 July). The bearing of 

this statement is not clear. The personal allegiance traditional 

in Morocco conferred rights over persons not territories. The 

territory of the vassal is not directly subject to the overlord; it 

is subject to him only indirectly during the period of allegiance and 

that allegiance ends - and must be renewed - at the death of the lord 

l 
or the vassal • In the period of colonization by Spain, the Sultans 

are masters Lmaitres _7 of the terri tory which falls de facto under 

their sovereignty and seek to become masters of the ~erritories which 

they regard as belonging to them de jure in the Bled Siba~ In any 

case a territorial claim such as Morocco 1 s claim to the territory of 

Western Sahara cQnnot be founded on a. personal allegiance. 

Following the understanding between Mauritanian and Morocco, 

reference was r:1ade in the oral 3tatements of Mauritania to 11 tribes of 

Moroccan fet~lty" (hearing of 9 July). But the extent of this alleged 

rrfealty11 is very limited. According to the testimony of 

JvJr. Vincent fvtonteil presented by Mauritania, the Vladi Sakiet El Hamra 

must •••• 

1 
The claims of Turkey against France in 1881 on the subject of Tunis 

show clearly how little force the ancient ti8S of vassalage retained 
in modern international practice (Eertslet, ·The Map of Africa by Treaty 
:t-rotest of the Porte against the French Treaty), reprint of the third 

edp, London ll9'l, p. 11 
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pr8sente par la Maurit&~ie, on doit s'en tenir a l 1 oued Sa£iet El Hamra 

comme ligne de dGmarcation entre la 11 mouvance marocaine 11 et 1 1 ensemble 

mauritanien (audience du 8 juillet)1 • 

d) f1oment de la colonisation par 1 1Espagp.e 

Il importe de snvoir comment se determine le moment de la 

colonisation par 1 1Espagne. Il ne s' agi t pas d I etablir la 11 date 

critique 11 d 'un diffe'rend,, la Cour n 'a pas a juger d 'une affaire 

contentieuse, On ne saurait s 1 en tenir au sens 8troit des mots. Il 

n'est pas question d'un temps fort bref. carla colonisation 

espagnole du Sahara occidental a 8t8 un processus etal€ sur plusieurs 

ann8es. En ce sens, on peut parler d 1 une p€riode de colonisation ou 

d 1 une 11 p8riode critique'' et il faut prendre en consid8ration non 

seulement le commencement de la colonisation, soit en fait, soit en 

droit, mais aussi le moment de sa consolidation par 1 1 occupation ou 

la pacification, 

La p8riode de colooisation doit s 1entendre de chacun des~ 

territoires consideres par la resolution~ le Rio de Oro et la 

Sakiet El Hamra. Chacun a eu sa propre histoire et sa propre periode 

de colonisation2 . La color.isation du nio de Oro a ete proclamee par 

l' ordonnance .... 

1 Ni les lien;:; dlall6gcance personnelle ou de 11 mouvance 11 entre 
tribus (chevauchements de pare ours) n 1 ant ete ou ne nouvaient @tre 
l' ._.tj,_ t. J..u diff~rGn:l \.n tr(:: :'_E: ~-1r.roc 1.. t 1 1 Esp·:'-CD<:.- qui 1'pe:.ro.issQi t 11 

exister selon l' ordonne.nce de 1,;;. Cour du 22 mai 1975. 

2 En sugg6rant 8. 1 1 Assemblee generale les questions 8. poser 8. 
la Cour, tv!. I.araki parle des 11 deux territoires sahariens 11 (A/PV.2249). 
Cette distinctj_on entre les deux territoires du Sahara occidental se 
reflE~te dans la resolution 3292 (XXIX) contenu.nt la demande d 1 avis 
consul tatif. La premiere question :2ommence pG.r ces mots : 11 Le Sar...a.ra 
occidental (Rio de Oro et Sakiet El Hamra). n 
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must be taken as the demar1:ation :::..in•J betv:e<m ttH::J 11!·1oroccan fe.!llty*' ar..d. 

and the i>laur ':.ani<=~~ entity (h:;srlng . f ::~ July)
1 

(d) Time of toloni.zntion 'by Spa:tn 

determined. I 1.. {c.; not <'.:~. quest,.on of f2Stablish1nr; the "ci'1 tical date11 

of a dispute; the Court :18 not judr;ic.g a co:Jtcntious issue. Ht. 

cannot oonfine om··se l ve~.:; to tho nm:•1•ow se:1.-Je Jf the words. We are 

ooncerned with more than a very br1ef period,. for the 3peni.ah colonization 

of Western Sahara was a process zp!•ead over a uu.o:!bcd·· of yeats. In this 

sense, one cau spe-al-:. uf a perh>d or· coloni?.a.tion or a 11 eritical periodu 1 

and tt is nect:ssary tc; take into eon.r.:idcrai~ion not cnl~· the beginning 

of the colonization ... whethPr de fac·t'l. or 2!:...~uxe,. but also the time 

of its consolldat.lon by occ.<:tpaticr.: or lJ''K.if1cnt:J.on. 

The pcrl-:x.i Or col.onh:atior. IliUSt l..e 'Jl1dE.t'td .. ood a~ referring to 

Rio de Oro and tl:H:: .-·.:.ah:ict .F.l Rl':lmr_(~. 

its own pJJriou of oolut:d utt:torf .. 

'I'h.1t of the 

3akict E1 Hamra .••• 

~Nr:ither the t.iu: of ll( . .r"rCL.,1 .--;_:._rd ':JlCc; [J._',i" t.b-~:~c ... ·f 11 f~.:.;~.ty 11 bot·wo;:;~n 
t.r:-l.ber, (ov(:r:i::.:.p_:::Jmgs ~~f rcml•:.:t~ ). ~ ;c. i).r" ~vc;::ld n;,'.'(~ h .F the Sllbjt,ct of 
tb,; disput..(~ bct-wE.·.:...L l'·:.:Jr'~le-:!c.:· -'!nd Sp-.0!1 ·,,td.dl 11 ~-f •. v.r '.1 11 t,.,; tJxist, .:~ccording 
to t.hf; Ord(;r ,J.f th,:o Com't. cf 22 K-.:r ~-97r.;, 

~en sugge~.,ting to. th.~;l l1er:J;r.'ll. k! g;~r.bl_y the qUt;3ti PnC. that s~Y)uld 
be put to thu Cmn"i:.. Mr. 1<1rr;k.1 ;;:poke of the ~'t ... ·o T~·,l'J'itc•ril';S of the 
.Su.hm·u 11 (;\/J>V.2d49)'4 Thi..~~ d_:t.t-inct..ion b~;tw,_Jcn the t,-,,.;o territories 
o! \•/(;St\0:.1"!1 f,ah -.ra Ls r~,flecU:~·; ir~ ·r-··~t.·,)lutl..-ir~ ·::·292 (Y..J"';IX) cont.:;ming 
the !'equ0.~t. i'or nn r~.d:vi;30l'Y or;:Ln:i_(JlJ.~ Tht' flrJt qu,;:; ~-ion begins 

" with tlm V.'DI'dS: 11 ,·;'~,-~) W€:stcrn So.f,2r(,\_ ( n:to dto; Ore. <J.rld St~.ki·:~, KL Harrrrn.) . . . . 
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1 1 ordonnance royale du 26 d8cembre 1884. Celle de la Sakiet El Hamra 

a eu comme point de d€part le traite entre la France et l'Espagne du 

27 mars 1912. La pacification totale des deux territoires s 1est 

accomplie vers l'annee 1934. 

Il est a noter aussi que~ dans la langue de l'€poque 1 les mots 

colonie, protectorat, zone d 1 influence, intervention, pacit'ication 

sont employes indifferemment. Ainsi~ lorsqu'on parle d 1 exercer un 

protectorat sur des tribus ou sur des indigenes, il s'agit d'une 

colonisation et non d'un protectorat au sens technique comme celui 

qui a ete exerc~ sur le riJaroc. 

Les terme; 11aa moment de la colonisation par 1 'Espagne'' imposent 

des limites ala recherche des liens juridiques avec le territoire. 

En fondant sa revendication de souverainete sur la possession 

imm€moriale, le TvJaroc oblige 8. consid€rer les faits d 1 rne €poque tt-es 

lointaine, mais cela ~e doit pas faire oublier que c 1est au moment de 

la colonisation espa~ole qu 1il faut voir si ladite possession par 

le Maroc etait en exercice. 

* 

PREMIERE •••• 
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Sakiet El Hamra had as its starting point the treaty between France 

and Spain of 27 March 1912. The total pacification of the two 

territories was accomplished in about 193l~. 

It should also be noted that, in the l~nguage of the period, the 

words colony, protectorate, sphere of influence, intervention, 

pacification, are used indiscriminately. Thus, when there is a 

reference to the exercise of a protectorate over tribes or indigenous 

populations, what is meant is a colonization,and not a protectorate 

in the technical sense like the prot~ctorate which was exercised over 

Morocco. 

The words "at the time of colonization by Spain" impose limits 

on the investigation of the legal ties with the territory. By basing 

its claim of sovereignty on immemorial possession, Morocco made it 

necessary to consider the events of a very distant period, but that 

should not make us forget that what matters is whether the said 

possession by Morocco was exercised at the time of· colonization by 

Spain. 

* 

PART I ••u 
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PREl'I[[ERE PARTIE 

I. Comp€tence de la Cour 

1 Question juridigue et questions de fait 

L 1ordonnance de la Cour du 22 mai 1g(5 considere que les 

conclusions par elle €noncees ne prejugent en rien la question de la 

competence de la Cour Au present stade de la procedure, la Cour doit 

d6cider de sa propre comp€te1ce 

La Cour peut dormfor rm avis consultatif 11 sur toute question 

juridique11 a la demande de tout organe ou institution autorise (Statut, 

art. 65). Selon la Cour, elle 11ne peut donner un avis consultatif que 

sur une question juridique Si une question n'est pas juridique, la 

Cour n 1 a pas de pouvoir' discretionnaire en la matiere : elle doi t 

refuser de donner 1 1 a vi::: qui lui est demand€: 11 (C I .J, Recueil 1962, 

p 155 .. ) Ce dictu.'D de la Cour dans 1 r ai'fail'e rt:lati ve il Certaines 

d€penses des Nations Unies a pu "etrc considere comme une interpretation 

reposant sur lrargument a contrario En v€ritB elle est obligatoire 

parce qu'elle dE!coule de la nature de la proc€dure consultative, bien 

differente de celle de la proc€dure cont~ntieuse, 

Dans un proces, les parties restent nattresses des preuves Le 

juge a un rOle passif Selon l 1 a.xiome traditiormel en proc€dure 1 le 

juge dit a la partie : Da mihi factum, dabo tibi Jus Les parties 

font valoir des faits et apportent les preuves qu'elles croient 

favorables a leurs pretentions et le juge en tient compte pour d€cider 

{seCillldum allegata et probata) Cela est logique, parce que l'arr~t a 

pour but de trancher entre les parties et 11n' est obligatoire que pour 

les parties en litige et dans le cas qui a Bt€ d€cid€ 11 (Statut, 

art. 59). 

La ..• 
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Df,RT I 

I. Competence of the Court 

1. Legal Question and QuestioiP of F.:-:ct 

In its Order of 22 ~,1ay 1975, the Court considers that the 

conclusions -stated in no way prejudge the question of the Court 1s 

competence. At the present stage of the procedure, the Court has to 

decide on its own competence. 

The Court may give an advisory opinion "on any legal question1
' at 

the request of whatever body may be authorized to make such a request 

(Statute, Art, 65). According to the Court, it "can give an advisory 

opinion only on a legal question. Tf a question is not a legal one, 

the Court has no discretion in the matter; it must decline to give 

the opini.on requested 11 (I.C .. J. Reports 1962, p. 155). This dictum 

of the Court in the case concerning Certain Expenses of the 

United Nations may have been regarded as an interpretation based on 

ar~ment a contrario. In fact, it is binding, because it flows from 

the nature of the advisory proceedings, which is very different from 

that of contentious proceedings. 

In litigation, the parties are masters of the evidence: the 

court has a passive role. In the words of the traditional axiom of 

procedure, the court says to the party" da mihi factum, dabo tibi jus. 

The parties put forward facts and submit the evidence that they 

consider favourab·le to their claims, and the court takes them into 

consideration when making its decision (secundum allegata et probata). 

That is perfectly logical, because the purpose of the Judgment is to 

decide as between the parties, and it 11 h:.s no binding force except betv.reen 

the parties and in respect of that particular case'' (statute, Art~ 59). 

The .... 
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La fonction de la Cour a l 1 €gard des questions dG fait en matier~ 

consultative a ete consid€r€:e par la Cour permanente : 

"La Cour ne saurai t aller jusqu 1 
.:L dire qu' en rBgle g4n9rale 

une requ~te pour avis consultatif ne puisse impliquer une 
verification de faits; mais, dans des circonstances ordinaires, 
il serait certainement utile que les faits sur lesquels l'avis de 
la Gaur est da'!land€: f'ussent constants. 11 (C. P .J ·-I, serie B no 5, 
p 28.) 

Propos tim ides que 1 1 on peut e>...-pliquer~ peut-1hre1 par la vieille 

pratique des Etats de sou~ettre U la Cour leurs diff€:rends par la voie 

d 'une demande d' avis consultatiL Aujourd 1hu1 il semble certain que, 

lorsque le fait sur !'existence duquel un avis est demand€: n'est pas 

constant au est controvers€, la Cour n'a pas comp€tence pour d€cider 

de son existence. La raison en est que la Cour ne peut pas se 

satisfaire des preuves, peut-~tre biais€es, des Etats int€ress8s ou 

concern€s; l'effet d'un avis consultatif n 1 est pas limit€ aux parties 

comme s'il s'agissait d 1un arr~t; l'avis a une autorit€ n l'8gard de 

taus et ne se restreint pas aux Etats ou organisations qui presentent 

des exposes €cri ts ou oraux et soumettent h la Cour' des renseignements 

ou documents LaCour nc saurait collaborcr avec l'organe qui demande 

un avis consul tat if ni presenter 1 1 existence d 1 un fait coJnmE! une 

constatation tant qu 1 elle n 1 a pas elle-m0me v€rifi€ son exactitude. 

En face d 1une demande d 1avis consultatif, c'est la Cour qui ala 

responsabilite de verifier les donnees de fait sur lesquelles elle 

fonde sa r€ponse. Comment proceder dans une affaire oU la quaestio 

facti est a la base m~~e de toute r€ponse possible ? La procedure de 

la Cour n 1 offre pas de moyens de faire des recherches ~me en 

donnant une interpretation large de l 1article 68 du Statut, il no 

semble pas permis a la Cour de prendre en matiere consultative les 

mesures que comporte l 1administration des preuves (Statut, art 48) ou 

de oonfier une enqu~te ou une expertise a qui que ce soit (Statut, 

art 50). 
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The function of the Court with regard to questions of fact in 

advisory proceedings was considered by the Permanent Court: 

"The Court does not say that there is an absolute rule that 
the request for an advisory opinion may not involve some enquiry 
as to facts, but~ under ordinary circumstances, it is certainly 
expedient that the facts upon which the opinion of the Court is 
desired should not be in controversy, 11 

( P .C .. I . . J ., Series B1 No. 51 
p. 28.) 

This cautious approach may perhaps be explained by the old practice of 

States of submittins their disputes to the Court by means of a request 

for an advisory opinion, Today, it would seem certain that, when the 

fact on the existence of which an advisory opinion is requested is 

disputed or in controversy, the court has no competence to decide upon 

its existence. The reason is that the Court cannot content itself 

with the evidence, which may be biased, supplied by the States 

interested or concerned; the effect of an advisory opinion is not 

confined to the parties as thoueh it were a matter of a judgment; the 

opinion is authoritative erga o~~es,and is not restricted to the States 

or organizations that make written or oral statements or submit 

information or documents to the Court. The Court cannot collaborate 

with the body that requ~sts an advisory opinion or state the 

existence of a fact by way of a finding, unless it has itself verified 

its accuracy. 

When faced with a request for an advisory opinion, the Court 

itself bears the responsibility for verifying the factual data on 

which it bases its reply. How is it to proceed in a case in which 

the quaestio facti is fundamental to any possible reply? The 

Court's procedure does not provide the means of conducting 

investigations. Even if Article 68 of the Statute is interpreted 

in the broadest manner, it would not seem that in advisory 

proceedings the Court is entitled to make arrangements connected 

with the taking of evidence (Statute, Art. 48) or to entrust anyone 

with the task of carrying out an enquiry or giving an expert opinion 

{Statute, Art. 50). 
The •••• 
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L'existence d'un fait juridique uu d'un acte juridiqu~ est aussi 

une question de fait ct non de droit C'est cc qu'a exprL~e la Cour 

permanente dans 1 1 af'fairE- du Statut de la car6lie orientale lorsqu'elle 

a dit que le point de savoir si la Finlande et la Russie avaient passe 

nn contrat Eitait en r6alit6 un poillt do::: fait (C P.J ,I s€riE• B n° 5.? 

p 26) Il en irait autrement si la question 8tait d'8tablir les 

conditions juridiques de !'existence d'un contrat ou de connal:tre ses 

COUSEiqU€DCCS juridiQUCS danS le tempS OU danS 1 I €Space, m'?P.JC S 1il 

s 1 agi t d 1
U.'1 contrat dont l 1 existence e;st bypoth8tique 

Il est possible que la dE:!mande d'avis consultatif portt ou SEmble 

porter sur une question mixte ou complex~ de fait et de droit, Dans 

ce cas, la Cour devra, en ·1ertu de ses pouvoirs, interpreter la 

demande d' avis o2t voir si,d 1 ,;;.pri:.:s les antecedents et le but, elle peut 

ecarter la question En tant qu' organe de 1 1 or·ru, elle se doi t de 

collaborer avec 1 'crgane qui denande 1 1 avis t:t de rt;cht::rchf~r si elle 

peut aider h resoudre les di!'ficul tE:s qui sont h 1 'origine de la 

demande. 

2 La question de l 1 Gxistence de liens au moment de la 
colonisation espaenole est-elle une question de droit ? 

On doit noter que, dans les renseignements fournis et dans les 

exposes oraux sur le fond pres2nt6s par l~s parties concern€es, les 

efforts ont ete centres sur la preuve des faits. Lc Maroc et la 

Hauritanie ant t§:ch€ de d€montrer 1 1 exist<.:.'llCE: de Jiens entre le 

territoire et leur propre pays; l 1Espagne a fait son possible pour 

d6montrer le contraire De 13. une polemique €:rudi te et acharnee sur 

des faits et des questions touchunt la g€:ographle, l'ethnographie, la 

linguistique et surtout l 1histoire, 

Le .... 
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The existence of a legal fact or of an act in the law is alsO a 

question of fact rather than of law. That was confirmed by the 

Permanent Court in the case of the Status of Eastern Carelia when it 

ruled that the question whether Finlo.nd nnd Russia had entered into 

a contract was a question of fact ~P.C~L~T., Series B, No.5, p. 26). 

It would be another matter if the question v1ere one of establishing 

the legal conditions for the existence of a contract, or ascertaining 

its legal consequences in time or in space -even in the case of a 

contract the existence of which is hypothetical. 

It is possible that the request for an advisory opinion may 

relate or seem to relate to a mixed or complex question of fact and 

law. In that case, the Court will have to interpret, by virtue of 

its powers, the request for an opinion and see whether, taking 

account of the background and the purpose~ it can set aside the 

question. As an organ of the United Nations~ it has a duty to 

collaborate with the organ whi~h requests an opinion~ and to consider 

whether it can assist in resolving the difficulties that have given 

rise to the request. 

2. Is the ·:"_uestion of the Existence of Ties at the Time of 
Colonization by Spain a (':uest.ion of La\'1? 

In the information given and the oral statements made by the 

parties concerned on the substantive issues~ it should be noted that 

efforts have been concentrated on proving the facts. Morocco and 

Mauritania have endeavoured to prove the existence of ties between 

the territory of \'l'estern Sahara and their own countries; Spain 

has done everything in its power to prove the contrary. As a 

result, there was an erudite and fiercely-contested polemic on 

facts and questions concerning geography, ethnography, 

linguistics and, above all~ history. 

Morocco •••• 
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Le Maroc s 1 emploie a fairE.o '\me esquisse rap ide des faits 

historiques 11 dr2s l'an 681 (audience du 30 juin) Le r<ne de la Cour-

est de se upcncher sur d 1 arides probH'!mes de gEfographit: ou d 'histoire" 

(audience du 24 juillet) et celui du Maroc est de 11 rassembler un 

faisceau d 1arguments historiques confirmant !'existence de liens 

juridiques11 (audienc€: du 25 juillet); il sera 11 tenu a prouver les 

liens qui, ~travers l'histoire,unissaient le Maroc au Sahara 

occidental Pour ce faire, nous nous semmes notamment fonde!s sur des 

travaux d 1 historiens reconnus camme telst sp€cialistes de ces €poques 

anciennes 11 (audience du 25 juillet) et on assure la Cour que l'expos€ 

est fait "avec le maximum d 1 obj ecti vi t€ historique 11 (audience 

du 21 juillet) La l\1auri tarlie promet de faire 11 un bref exarnen 

contradictoire des faits historiques 11 (audience du 9 juillet) 

L'Espagne apporte un volumineux dossier de documents et s'€vertue a 

contredire les ·areu:nents du Maroc et de la Mauritanie En.fin ces deux 

pays~ rnalgr€ leur entente, ont des points de vue contraires sur des 

faits importaD.ts 

L1Alg8rie manifeste son impatience a 1'8gard de cette maniBre 

d'envisager l 1affaire: 

''Col.lpte tenu de la nature historique des questions pos€es, 
il ne faudrait pourtant pas r€duir~ l'objet de la requ~te a un 
simple d€bat historique Carla Cour a mieux a faire qu'h 
8clairer, pour la seule satisfaction des specialistes~ une 
controverse historique n (Audience du 15 juillet ) 

Elle propose a la Cour de ne pas r€pondre 11 par simple satisfaction 

acad€mique h une question historique" et, au contra.ire, 

d 1 envisager la demande d 1avis consultatif d 1une maniere utile, 

propre a €clairc1r un probleme actuel (ibid ) 

Les 
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Morocco proceeded to 11 draw 3.11 outline of the historical fo.cts 11 

from the year 681 (hearinc; of 30 June). The role of the Court is 

11 to go into arid problems of geography or history 11 (hearing of 24 July) 

and that of Horocco is 11 to put toe:;ether a bundle of historical areuments 

which confirm the existence of legal ties 11 (hearing of 25 July); it 

will be 11 sOUGht to prove the ties which throuchout history united 

l\1orocco to Western Sa.'"lara. In order to do so !'le based ourselves in 

particular on the work of recognized historians, specialists in those 

ancient periods'' (hearing of 25 ,July) nnd the Court is assured that 

the statement has been prepared 11 Wi th the crcat&st possible 

historical objecti vi ty11 (hearing of 21 Jul~/). Mauritania promis~s 

to make 11 a brief contradictory cx'-'Lmination of the histDric facts'' 

(hearing of 9 July). Spain has filed n voluminous dossier of 

documents and has endeavoured to contra.dict the argu_ments of Morocco 

and Mauritania. l~~:)reover, the latter two countries, despite their 

understandinc, have opposinr; points of view on important facts. 

Algcri3. expressed ir.1paticnce with this view of the case: 

" •.. While taking account of ·the historicJ.l nature of the 
questions submitted, the subject of the request must nonetheless 
not be reduced to a mere historical discussion; the Court has 
better things to do than clear up a historical controversy 
merely for the satisfaction of the specialists .•• 11 

(hearing of 15 July). 

Algerie. proposed that the Court should not answer n a historical 

question simply to satisfy academic curiosity11 ~ and proposed, on 

the contrary, that the request for an advisory opinion should be 

regarded as ·a request for use~~l enlightenment on a contemporary 

problem (ibid.). 

The •••• 
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Les part:L<::s cm._ccrnee:s ont interpr0t6 ]_;_,_ dtl:land~ d 'avis 

consult.atil' comme posant une •J.ue.stlon fri storiqm: (:t t...t"i.lD.nt ~_: n~in~ 

verifier l 
1 t;?XiS"tence de fa:i ts dr.D)S le pass6, _ruCme 1(.; plus recul€, pour 

€tablir l 1 existcncr:_: d • .::s _lj ems jurid.lques ( t:L i..r\~S d.~ souvera.incte) 

•.:mtl'•' d 'une p."lrt lt: t~-·rr·t tni r0 du Sa.lJ.Il!''tt ~-1cc~.dcn to.l ~~i., d' autr~ pnJ:•t 

lt; ~1.,4'~.,'<-: ct l' enGUllblL r:n.'J.ri tn.nic:1 (audience ct.u 1.2 mal). 

Cette optiqu~::- d~~s parth~s C01ll!U1nE!c:3 oblig~~ ,\ s 'lntcrrogu• su:r la 

competence de la Com·. On a cl t.e lG. d6fin1ti.Jn de :~£1 que-stion 

juridiquc due h Charles De Vissche;r, f".t:lon lequel tt 11 s 1 agi t de toute 

question susc<;~ptibh~ d~S.> r('ct!voir unc r€ponst: fond6e ~n droit n; 

celui--ci ajoutc que la Cour s 1abst1endra de r6pon1rc -1. une questi.on 

qui 11 dt&pendrait de cortsiderat1or;s 0trang?~res au droit 11 (Th€orh"s ct 

realit€s en ctr·oit lntemational public, Paris 1 1970 1 p 401). 

En appliquant cct.t~ d!Sfi.ni tion 2\ lu pr8ser.·te affaj rc, on voit. que 

la question de 1 r r~xi :.nl."!ncu de 1 ien.s au mor:1c::-rl clc la colonlsaLion 

esp&Vl .... le nc r- -. ..~.v.-t'l. t pas. rece· J:ir· unto. r·CporHH.:: 1:.:- .dBe f!n droit, 

qu 1 ellc d(ovai t sc fortdc;r s~n' la preuve dt:•B fa l tn histod que5 C1 est 

C<:] qu 1ont f.:tl.t lcs pt.trt.t(·;s Colv;~:::rrd·u:; en Ct.u.l:i-:tnt ct <d"i. d:\.scutant 1 par 

exompleJ ]e::; E;ff'~~tS hist.oriqUE:S de l 1ep(1pt.i::..: aJ.:·•orCJ.Vid•':!, Ja realit6 

geot-;raphique <::t l'Jistu.c.iqtw du terrJ t.oi..rtO:: ;:1pp:;:;l6 Houn, la port6e des 

cxpCditions dr, iU r· .. :arnC1Ul"; cr. d8 :·1mllay Hi"l.SS<.t.Ti..r h.i f:d.J?r;ir.ie:ation ClC la 

vie f~t des cxplo:L ts de M01 r:J .. f,!nin et 1 1 r~xl::rtencc d.' nr: group(_: ou de 

deux t:;roup(:;:; jc tri~J-•lS '!'el'2'1a. 

Il ~st. \"t'ai que l 1ru1cienm·: Cot.:r n 1a pas craiat d 16t.urJ.ier des 

drojt.s histor·.Lrtuc:s, t'fm10ntr::.nt m',:::;,,\; i\ l 'an 900 (C P ,J I. s6rie ;JB n" 5), 

1933), .:t que- la Com· aetl..l.ellc.: a ex\:.Un:i.nB des t.Ltr·es tk· 106(, 

(C I J. R<=cuoi.l.J2.53, p 5~)). fVL.:;_is il s 1 at;;it d 1 affuirus soum:Ls0s ~l la 

Cour dans lc cadr-..:: de J..a procE·durr~ contcnti eusc_. dont la naturt; est 

tout. autre qv_,.; ueLle de la procedure consultat.:t.ve. 

Il ... 



- 23 -

The parties concerned have interpreted the request for an 

advisory vpinion as one that poses nnhistorical question~ directed to 

the verification of the existence of facts in the past - even in the 

most remote past - in order to establish the existence of the legal 

ties (titles to sovereignty) between the territory of Western Sahara 

and Morocco and the I\1auri ta.nian entity (hearing of 12 May)~ 

This approach by the parties concerned compels enquiry into the 

competence of the Court. Reference has been made to the definition 

of a legal question which we o.,.m to Charles De Visscher, according to 

whom 11 it means any question capable of receiving an answer based on 

law 11
,; he adds that the Court would refrain from replying to a question 

which "depended upon considerations extraneous to the law11 (ThGories 

et rGalites en droit international public~ Paris, 1970 1 p. 401). 

Applying that defin:i.tion to the present case, it can be seen 

that the question of the existence of ties at the time of colonization 

by Spain could not be capable of receiving an answer based on law) 

the answer would have to be based on the proof of historical facts .. 

That is what the parties concerned have given in studying :-_nd discu.ssing, 

for example, the historical consequences of the f.l.lmoravid epoch, the 

geographical and historical reality of the territory known as the 

Noun., the scope of the expeditions of Al l\'lamoun and of Moulay Hassan., 

the significance of the life and exploits of Ma ul- 1Aineen and the 

existence of a group or of two groups of Tekna tribes. 

It is true that the old Court was not afraid of studying historic 

rights, even going back to the year 900 (P.C.I .. J .. , Series A/B1 No. 53, 

1933) and that the present Court has exa~in8d titles going back to 

1066 (I.C.J. Reports 1953, p. 53). But these were cases submitted 

to the Court under contentious procedure, the nature of which is 

altogether different from the procedure for advisory opinions. 

It •••• 
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Il est vrai aussi que, dans l 1affaire des Consequences juridigues 

pour les Etats de la presence continut: de 1 'itfrigue du Sud en Namibie 

(Sud-Ouest af"ricain) nonobstant la resolution 276 (1970) du Conseil de 

securit€, la Cour a dit : 

11 Pour ()tre Q. m~me de se prononcer sur des questions 
juridiques, un tribunal doit normalement avoir connaissance des 
faits correspondants, les prendre en consideration et, le cas 
8ch€ant, statuer h leur sujet " (C.I.J, Recueil 1971, p. 27.) 

Mais 11 faut noter que les faits 8voques au sujet de 1 1Afrique du Sud 

n'€taient pas des faits a prouver, mais des faits €vidcnts ou de 

notori€te publique~ comme l 'apal·t:.eid; c' eta i cnt des fai-ts 

av€r€is par des rEi solutions de 1 'l~ssembl€e g€n€rale des Nations Unies 

(C LJ Mentoires, Consequences juridigues, voL II, p 182; 

C I.J. Recueil 1971, opinion individuel1e, p. 177-179). 

L r aspect le plus frappe~:1t de cette affaire a €t€ la difficul t€ oU 

s'est trouv€e la Cour de constater la verit€ des faits discutes devant 

elle Les exposes des parties concernees n'ont pas €te limit€s a 

1 1apport de renseigncments et de documents, mais ont constitu€ de 

v€ritables plaidoiries presentees pour d€fcndre des causes 

contradictoires, plaidoiries certainement savantes et avisees mais 

naturellement biais€es et relatives ~\ des matieres etrangeres au droit. 

Cela aurait €te une lourde tftche que de suivre les d€bats sur les 

donnees historiques en tftchant de corillaitre les ouvrages cit€s dans 

leur int€:grit€ et point seult:!ment d' apres les extrai ts choisis par les 

parties' concern€esl, mais il y avait la difficult€ majeure d'appr€cier 

la valeur relative des t6moignages des historiens selon leur science 

et leur objectivit€ et de compl€terpar des recherches dans les biOliotheques 

et les archives leS renseic;ne.nents fournis par lE:s parties concernees Au 

surplus, plusieurs des ouvrages a consulter etaient en langue arabe. 

Les .... 

1 Plusieurs exposes ont ete peu soignes; il faut noter que les 
references aux pages des ouvrages cites manquent parfois 
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It is also true that in the case concerning Legal Consequences 

for States of the Continued Presence of South Africa in Namibia 

ISouth-West Africa) notwithstanding Security Council Resolution 276 (1970), 

the Qourt s :: .. id: 

11 Normally,. to enable a court to pronounce on legal 
questions, j_ t must also be acquainted with, take into account 
and, if necessary, make findings as to the relevant factual 
issues .. " (I.C.T. Reports 1971_. p. 27, para. 1~0 .. ) 

But it should be noted that the facts referred to in connection with 

South Africa were not facts that required to be proved; they were 

facts that were obvi~us or generally known,. such as apartheid - facts 

affirmed in resolutions adopted by the United Nations General . .'i.ssembly 

(T .C •. J. Pleadings,. Oral Arguments, Documents, Namibia case, VoL II, 

p. 182; T.C •. T. Reports 1971, separate opinion, pp. 177-179). 

The most striking aspect of this case is the Court 1 s difficulty 

in determining the truth of the facts discussed before it. The 

statements by the parties concerned have not been confined to the 

provisio~;. of information and doc·· :ments, but have t<~ken the form of 

real forensic arguments on behalf of opposing causes - both learned 

and shrewd, it is true, but naturally b].ased, and on matters 

extraneous to the law. 

It would have been a heavy task to follow the debates on the 

historical data and to endeavour to acquaint oneself with the works 

cited in their entirety and not ~rely throuGh the extracts chosen 

1 by the parties concerned ; but there was the still greater 

difficulty of assessing the relative value of the testimony of the 

historians on the basis of their knowledge and objectivity anc! of 

supplementing the information supplied by the parties concerned by 

research in libraries and archives. Furthermore, several of the 

works to be consulted were in Arabic. 

The •••• 

1 The presentation of a number of statements was somewhat careless; 
it may t.: noted that there were cases where the pac·e references for 
the works cited were not given. 



- 25 -

Les m&nes difficul t€s se sont retrouv€-<.~s dans le cadre des questions 

d'ordre g€ographique, ethnique et linguistique 

L 1 impuissance de la Cour est devenuc €clatante lorsqu 1 ellt;: s'est 

<:rouver~ dENant des traductions contradictoires de textes arabes de 

documents consid€res par les parties concernees comrne d 1 importance 

essentielle pour leurs thes~s respectives Il en a et€ ainsi pour le 

traite hispano-marocain du 28 mai 1767 (audiences des 3~ 21 et 

25 juillet), la lettre du SUltan au rei d'Espagne du 28 mai 1767 

(audiences des 21 et 25 juillet), le trait€ anglo-marocain 

du 13 mars 1895 (audiences des 10 et 25 juillet), la reponse du sultan 

Moulay Hassan sur les limi tes du Maroc (audiences des 21 et 25 juillet) 

et les indices de soumission de Ma el l\!nin au Sultan (audience 

du 18 juillet), A noter Eigalement les vues contr'aires sur 1 1 existence 

d'rm document (audiences des 25 et. 30 juillet), les citations 

d'ouvrages in€dits {audiences des 8 et 22 juillet) ou la r€f€rence aux 

traditions et renseignements oraux (audiences des 22 et 30 juillet). 

Nombreux sont les cas oU il aurait ete n8ccssaire ou utile d 1 entendre 

des temoins au experts pour €claircir des questions apparemment 

importantes. 

3, Valeur des preuves 

Il y a des raisons pour douter de la comp€tence de la Cour. En 

v4rit€ la Cour ne semble pas ~tre l 1 organe appropri€ pour €luciderJ au 

moyen d'un avis consultatif, des questions de fait ou des questions 

dont l'aspect historique 8St predominant. Toutefois l'esprit de 

collaboration de la Cour envers les autres organes de l'ONU, ainsi que 

la nature toute sp8C!iale d 1une affaire, peuvent justifier que la Cour 

n'applique pas l 1article 65 de son Statut d'une mani€re stricte" 

L' Assemblee •••• 
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The same difficulties arose in connection with the geographical~ 

ethnical and ling~istic questions. 

The impotence of the Sourt became overwhelm~ngly clear when it 

was confronted with conflicting translations of Arabic texts of 

documents that were cnnsidered by the parties concerned to be of 

fundamental importance to their respective arguments. That was the 

position with regard to the Hispano-Moroccan Treaty of 28 May 1767 

(hearings of 3, 21 and 25 July), the letter from the Sultan to the 

King of Spain of 28 May 1767 (hearings of 21 and 25 July), the 

Anglo-Moroccan Treaty of 13 March 1895 (hearings of 10 and 25 July); 

the reply of SUltan Noulay Hassan on the bormdaries of Morocco 

(hearings of 21 and 25 July), and the evidence of the submission of 

Ma ul- 1 Aineen (hearing of 18 July). Note should also be taken of the 

conflicting views on the existence of a document (hearings of 

25 and YJ July), the citations fr21m unpublished '1-'lOrks (hearings of 

8 and 22 July) and the referenc, s to oral tradi tic'!l.s and information 

(hearings of 27 and 30 July). There are indeed many cases where 

it would have be,.=n necessary or useful to have heard witnesses or 

experts in order to elucidate matters app~rently of importance. 

3. Weight of the .Evidence 

There are reasons for doubting the competence of the Court. 

The Court really does not seem to be the appropriate organ to 

elucidate, by I:J.e.:.ns of an advisory opinion, questions of fact or 

questions of which the historical aspect is predominant. However 

the Court's spirit of collaboration in relation to the other organs 

of the United Nations, together with the very special nature of a 

case, may be justification for the Court not applying Article 65 

of its Statute strictly. 

The •••• 
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L'Assembl€e generale a demand€ aux parties concernees de 

soumettre 0 la Cour tous renseignements et documents pouvant servir a 

6lucider les questions posees. Mais la maniere de proc€der de ces 

parties n'a pas ete celle d'amici curiae. Tout au long de la 

proc€dure, les parties concern€es ant eu 1 1attitude de parties dans 

une procedure contentieuse. C'est ce qui fait penser qu 1il aurait ete 
appropri€ d 'appliquer les r€gles de la preuve (question de droit). Le 

Maroc et la Mauritanie ont t&ch€ de prouver l 1 existence en leur faveur 

de titres d'appartenance du terr~toire du Sahara occidental au moment 

de la colonisation espagnole. A cet effet, ils se sont rereres a des 

faits historiques. L'Espagne a present€ aussi des renseignements et 

documents, mais avec la pretention de contester les affirmations du 

Maroc et de la Mauritanie. 

La question de la charge de la preuve, propre & la procedure 

contentieuse3 ne se pose pas dans la procedure consultative Mais, 

dans ~~~te derni~re procedure, il faut au mains appliquer les r€gles 

de la preuve Celui qui avance un point doit le prouver Le contr8le 

des faits €tait encore plus n0cessaire dans une affaire cornme la 

pr€sente, qui a pris une tournure quasi contentieuse1 et qui etait de 

contours peu clairs et~ des son origine3 de nature hybride Lt exam.en 

critique des all€gations des parties concern€es r€v€le qu'il y a eu 

des affirmations sans preu·:e suffisante et d' autres contraires aux 

temoignages les plus autoris€s2, que des contestations d~ preuve ant 

ete laiss8es sans r8punse et qu'il y a eu d~s generalisations sans 

fondement et des conclusions de toute €vidence arbitraires. 

La ..•. 

1 Cette situation anorrnale a ete favorisEie par l'ordonnance 
du 22 mai 1975) selon laquelle les questions pos6-es a la Cour "peuvent 
~tre consid6r€ies cornrne se rattachant" a un differend exist ant au 
moment de l'adoption de la resolution 3292 (XXIX). 

2 Les membres de la Courant eu l'occasion et la possibilite de 
s'informer par eux-m~es et de ne pass~ limiter a 1 1 6-tude des 
renseignements et documents fournis par les parties concernees. 
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The General Assembly called upon the interested parties to submit 

to the Court all such information and documents as might be needed to 

clarify the questions posed. But thG way in which those pa:~::•ties 

proceeded was not thnt of amici curiae. Throughout the pr0ceedings, 

the attitude of the interested parties was that of parties in 

contentious proceedings; r,.;rhich is what :nakes one think th&.t i.t would 

have been appropriate t0 apply the r<lles of G"Jidence ( quest·i on of law). 

Morocco and Mauritania h&ve endeavoured to prove the existence of 

titles in their favour showing that it '118.5 to them that the terri tory 

of Western Sahara belonged at the time of colonization by Spain. To 

that end they have referred to historical facts. Spain has also 

submitted information and documents~ but with a view to disputing 

the assertions of i\'l8rocco and Mauritania. 

The question of the burden of proof, which appertains to 

contentious proceedings, does not arise in advisory proceedings. In 

the latter form wf proceeC.ings, h~Tever, it is necessary at least to 

apply the rules of evidence. \l!hoever puts forward a point mu.st prove 

it. The verification of facts was even more necessary in a case like 

the present one, which assumed a quasi-con·i:.entious form1 , and was not 

Very clearly delineated, and wae_. from the outset, of a hybrid 

character. A critical exam!nation of the assertions of the parties 

concerned reveals that there were statements without sufficient 

evidence and others contrary to the most authoritative testimony2_. 

that challenges to the evidence -..1ere left unanswered, and that there 

were baseless generalizations and quite obviously arbitrary 

conclusions. 

Tlle •••• 

1 This abnormal situation was favoured by the Order of 22 r--~ay 1975, 
according to which the questions put to the Court "may be considered 
to be connected" with a dispute exi.sting at the time of the adoption 
of resolution 3292 (XXIX). 

2 The Members of the Court ~ad occasion and the opportunity to inform 
themselvesJ and not merely study the information and documents 
submitted b~,r the inter~sted parties. 
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LaCour semblait done en mesure de juger si les preuves qui lui 

avaient ete fournies €taient suffisantes pour faire na'itre l.Ule 

conviction raisonnable sur !'existence des liens en question ou si, au 

contrairc, il y avait des indices assez convaincants pour conclure b. 

la non-8xistence de ces liens. En vue de cet objectif limit€, il 

€tait n€cessaire et suffisant d 1 examiner selon les regles de la 

pratique judiciaire, la valeur et la force probante des faits invoqu€s 

devant la Cour ?l l'appui dE:: l 1 existence de liens avoac le territoire du 

Sahara occidental au moment de la eolonisation espagnole. 

II .. Opportur:..i te de 1 1 exercice de la comp€tence de la Cour 

L'ordonnance du 22 mai 1975 mentionnait quE:, dans la suite de la 

procedure, il pourrai t y a voir lieu de tranche1·· la question de 

l'opportwlit6 d 1 exercer la competence. 

L'article 65 du Statut dispose que la Cour peut donner un avis 

consultatif La. Cour est ainsi autorisEk Q user de sa discretion pour 

rejeter une de~ande d'avis consultatif JuSqU 1 a pr€S:ent.. elle ll I a paS 

use de ce pouvoir J\Jais elle a not~ que, selcn les circonstances du 

cas (C I.J. Recueil 1950, p 72), elle doi t considerer s 1il y a des 

11 raisons ctecisivesn motivant le refus de r€pondre a la requ~te pour 

avis consu1tatif (C I.J. Recuei1 1971, p 27, etC I.J Recuei1 197), 

p 18)) LaCour n'a pas eu l'occasion de dire quelles sont ces 

11 raisons d€cisives 11 Il semble cependant €vident qu'il y a une raison 

d€cisive de refus lorsque la demande d 1avis consultatif implique que 

la fonction consultative de la Cour est utilis€e pour tourner la 

difficult€ que pr€sente le caractGre facultatif de la proc€dure 

contentieuse 

Ia .... 
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The Court thus appeared to be in a positi~n to judge whether the 

evidence which had been submitted to .it was sufficient to give rise 

to a reasonable c:mviction cf the existence of the ties in question,. or 

whether, on the contrary, there wore sufficiently c::mvincing indications 

leading to the conclusion that those tics were non-existent. \:Jith a 

view to that limited objecti~Je, it was necessary and sufficient to 

examine, in accordance with the rules :.:.>f judicial practice_, the value 

and probative force of the facts relied on before the Court in support 

of the existence of ties with the territory of Western Sahara at the 

time of colonization by Spain. 

IL Pro prj ety of tbe xercise of the Court's Competence 

The Order of ::22 May 19'(5 mentioned that, in the further 

proceedings, the question of the propriety of the exercise of the 

Court's competence might fall to be decided. 

Article 65 of the Statute lays dovm that the Court may give 

an advisory opinion. The Court is ~bus ~uthorizer to uGe its 

discretion to refuse a request for an advisory opinion. Hitherto, 

it has not made use of that power. But it bas noted that, according 

to the circumstances of the case (I.C . .J. Reports 1950. p. 7_2), it has 

to consider whether there are 11 compelling reasor.s 11 which would justify 

a refusal of the request for an advisory opinion (I.C .• T. Reports 1971, 

p. 27 and I .C .J. Reports 1973. p. 183). The Court has not had occasion 

to say what such 11 cornpelling reasons 11 are. Nevertheless, it seems 

evident. that there is a compelling ref!.son for refusal when the request 

for an advisory opinion implies that the advisory function of the Court 

is being used to get round the difficulty represented by the optional 

nature of the contentious jurisdiction. 

The , , , , 
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La que.stion de 1 'opportnni t€ d' accueillir la demande d' avis 

consultatif contenue dans la resolution 3292 (XXIX) pouvait ~tre 

examin€e en envisageant deux hypotheses ; 1) il y a un diff€rend entre 

le Maroc et 1 'Espagne, mais il n' y a pas de diff€rt:cnd entre la 

Mauritanie et l'Espagne; 2) 1~ n'y a pas de diff€rend entre le Maroc 

et l'Espagne~ mais une simple divergence d'opinions comrne celle qu 1il 

peut y a voir entre le Maroc, l 'Espagne, la Mauritanie, 1 1 
; •• lg€rie, le 

Za!re et d'autres M.::mbres des Nations Unies 

1. H:ypothE:se d'un diff€rend entre le Maroc et l'Espagne 

Les doutes quant Q. l 1 opportuni t€ de r€pcndre ont regu ur. appui .i.m.portant 

dans l'ordonn.ance du 22 mai 1975. Selon celle-ci, les ~l€ments 

Soumis ala Cour indiquent que, au moment de l'adoption de la 

resolution 3292 (XXIX), il paraissait y avoir un diff€rend juridique 

relatif au Sahara oc~Jidental entre le Maroc et l'Espagne et que les 

questions pos€es dans la requ'@te pour avis consultatif pouvaiE.nt &tre 

consid€r€es comme se rattachant ~ ce diff€r~nd; et qu 1il paraissait 

n' y a voir aucun differend entre la I>lauri tanie et 1 'Espagne. 

L'hypothese que la Cour a fait~ sienne U l 1 occasion de la 

designation du juge ad hoc semble fondEk: sur l 'attitude du Maroc 

envet's 1 1 Espagne et la demande d 1 avis consultatif. Le Gouverncment 

espagnol croit que le moment est arriv€ ci 1accomplir son rBle de 

Puissance administrante eti en execution des resolutions insistant~s 

de 1 1ii.ssemb1Ek; g€n€ralc-, d 1 organiser UI1 r€f€rendum aUX. fins de 

d€coloniser 1e Salw.ra occidental. 

Le representant du Maroc a 1 I f~ssembl€:e g€n€:rale e:x.plique le 

diff€rend avec l'Espagne en ce~ termes : 

''I.a .... 
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The question of the propriety of acceding to the request for 

c..n advisory opinion contained in resolution 3292 {XXIX) could be 

examined ry taking two hypotheses: (1) that there is a dispute 

between Morocco and Sp~in, but that there is no dispute between 

I'vlauritania and Spain; (2) that there is no dispute between Morocco 

and Spain, but a mere difference of opinion like that which may exist 

between Morocco, Spain, Mauritania, Algeria, Zaire nnd other members 

of the United Nations. 

l. Hypothesis of a Dispute between Morocco and Spsin 

The doubts concerning the propriety of giving a reply find 

considerable support 1:1 the Order of 22 May. According to that 

Order, the material submitted to the Court shows that when 

resolution 3292 (XXIX) w::-1s adopted, there Rppeared to be a legal 

dispute between Morocco and Spain regarding Western Sahara and that 

the questions contained in the request for an advisory op~ninn might 

re considered to he connected with that dispute; and that there 

appeared to he no dispute between Mauritania and Spain. 

The hypothesis adopted ty the- Court on the occasicn of the 

appointment of the judge ad hoc appears to re based on the attitude 

of Morocco to Spain and the request for an advisr .. ry opinion, The 

Spanish Government believes that the time has come to accomplish its 

task as administering Power and, in implementation of the pressing 

resolutions of the General Assembly, to organize a referendum for the 

purpose of de-colonizing Western Sahara. 

Morocco 1 s representative in the General Assembly explained the 

dispute with Spain in the following words: 

11The •••. 
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11 La fonnulation de ces deux attitudes /Celles du Naroc et de 
l'Espagn~ petmet de circonscrire avec precision les donnees du 
contentieux qui oppose le Maroc a l'Espagne depuis 1956 Il 
s 'agi t au pr8alable de r€pondre 1. la question sui vante = .. les deux 
territoires sabariens en question €taient-ils h l'origirie, comme 
le pr€tend le Gouvernement espagnol, des res nullius des 
territoires sans maitre~ ouverts .1. toute occupation ? Ou bien 
relevaient-ils, au moment de leur occupation, de la souverainet€ 
et de l' administration de 1 1Etat marocain ? 11 (t-../Pil 2249.) 

M, Laraki poursuit ; 

11 Le Gouvern(.-'!llent marocain a saisi l'Espagne d 'une note, en 
date du 23 septembre 1974, l'invitant b. se joindre a lui pour 
presenter Q~e requ~te, suivant les r8gles de procedure en vigueur 
devant la Cour ... Si, pour une raison ou une autre, cette voie 
directe n'etait pas adoptee, il nous resterait la voie qui 
consiste a requerir la Cour, non pour une d€cisicn d'arbitrage, 
rnais simplement pour €r.lettre un avis consultatif,,.. L1 avis !funis 
par la haute .juridiction intemationale sur un point de droit 
pourrait avoir une portee aussi considBrable que la decision 
d' arbitrage, Dans tous les cas, 1 1 J1.ssemblec g€nE:ralE: serai t en 
mesure, en se fondant sur cet avis, de trancher d€finitivement la 
question politique de l 1avenir dts deux provinces, Sal~iet El Hamra 
et Rio de Oro," (Ibid.) 

Le Maroc semble avoi:l:> atteint le but vis€. Ne pouvant porter son 

diff€rend devant la Cour par la voic contentieuse, il est arriv€ h le 

faire soumettre a la Cour au moyen d 1une demande d 1avis consultatif 

Pour 18 Maroc, le dfffE:rend est toujours le m~me. 1-'LU commencement des 

ctebats devant la Ccur, le conseil du Maroc a tenu a dire que la r€ponse 

de la Cour ala de~ande d'avis consultatif impliquerait des intergts 

fondamentaux du Maroc 11 puisqu 1ils mettent en cause le principe de 

1 'unit€ et de 1 1int€grit4 territo-ciales 11 et qu0J 

dans 11 1 1avis demande sur le Sahara occidental,nous constatons que les 

inter~ts des Etats sont mis en cause dans un domaine qui constitue la 

substance m'@me de l 1Etat, dans lc domaine territorialn (l::.u...:i---nce du 12 mai) 

Dans ••.. 
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nThe formulation of these two e.tti tudes _[thos.e of Mo.rocc.o 
and SpaiD[ allows us to d:·.scern r:lear·ly the basis of the dispu~e 
between Morocco and Spain since 1956. First of oJ 1, we must 
answer the following questions: were the two territories of the 
Sahara in question originally .. as the Spanish Government claims, 
1 res nullius' or te~ritories without a master, and open to 
occupation? Or were they at the moment of occupc.tion undeT' the 
sovereignty and adminJstrZl.tion of the 1\'loroccan Sta·i.:;e? 11 (!1./PV .2249.) 

r-1r. I...araki went on to say: 

11 The Government of Morocco s~nt Spaln 2. note d.::tted 
23 September 1974 inviting it to Join f'.1orocco in subrni tting 
a request in accordance with the n<les of procedure of the 
International Court . , . If for one reason or another that direct 
method ho.d not been adopted, v!e would still have requested the 
Court not for an arbitrary decision but s:imply for an advisory 
oplnlon ... The opinion given by the International Court of Justice 
on - point of law can have ~s considerable an effect RS a decision 
of arbitration. In any case the General /;ssembly would be in a 
position,. on the basis of such opinion,. definit!vely to find a 
solution to the political question of the future of the two provinces, 
Sakiat El-Hamra and Rio de Oro."' _(Ibidc) 

Morocco appears to have achieved its objective. Being unable 

to bring its dispute before the Court by contentious proceedings, it 

has managed to have it submitted ·to the Court by means of a request 

for an advisory opinion. For Morocco, the dispute is still the sn.me. 

At the beginning of the oral proceedings before the Court~ counsel for 

Morocco made a point of lndic<:> ting that -the Court 1 s reply to the request 

for an advisory opinion would ha'!e implications for interests of 

Morocco which were fundamentD-1. 11 becnuse they involve the principle of 

terri to rial unity and integri ty11 and that in 11 the adVisory opinion 

asked for in the Hester·n Sahar&. case,. we find that the interests of 

Stc.tes are involved in a field -,..,hj.ch concerns the very substance of 

what makes a. Stc..te,. that is to ~a.y j the t,erri to rial field" (hearing 

of 12 May), 

In .... 
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Dans l'ordonnance du 22 mai, la Cour a paru incliner Q penser 

qu'il existe un differend entre le Naroc et l 1Espat:;ne et non entre la 

Mauritanie et 1 1 Espagne, compte tenu - semble-t-il - de la reponse de 

la Mauritanie a une question posBe par sir Humphrey Waldoc](, assurant 

que la f.Tauri tarde n 1 avai t pas pris part ~! 1 1 initiative marocaine de 

porter le diff4rend deva.nt la Cour 

En supposant que la Cour ait toujours p(m.se (lU' il y .s.vait entre le 

Maroc et l'Espagnc le m&ne differend qu 1au moment de la 

resolution 3292 (XXIX), elle dc..:vo.i t se poser la question de savoir si 

la demande d'avis consultatif 11 touchE. assur€ment , .. le fond m"&ne de 

ces diff€rends 11 (C .LJ. Recueil 1950, p. 72) et examiner si le fait de 

r€pondrc aux questions posees dans la demande d 1 avis c·onsul tati f 

€quivalait U trancher c~t ancien diff€rend entre le Maroc et l'Espo.gne. 

La Cour etait ainsi oblig€c de prendre une d€cision importante 

pour 1 1 a.venir, Selon la maniE-re de voir du Maroc dans les d€bats ,~ 

l 1 1"\ssembl€e gen€ral0, elle ehai t en presence de la question de la 

recevabili t€ d' 11un avis consul tat if , . . concernant un li tige entre 

Etats lQuij n'est autre chose qu'un jugement non ex€cutoire 11 (ibid. 

opinion dissidente de M. ZoriciC; p 101). 

Le principe de. la juridil!tion volontaire ou du consentement des 

Etats~ auquel fait appel la Cour permru1ente (C.P J.I serie B n° 5~ 

p. 27) ~ est t:ftabli dans la Chartc (art, 2J par, r() et dans le Statut 

(art :;;6) Peut-on le tour'ncr au moyen d 1une demande d'avis 

consul tat if ? 

Un exemple montrcra ·1a port€e de la question. L'Etat A revendique 

un territoire occupe par l'Etat B. L'Etat B n'accedc pas~~ l'offre de 

1 1Etat 1\ de soumettre sa revendication ala Cour par la voie 

contentieuse. Est-il permis a l'Etat A de trainer l'Etat B devant la 

Cour~ malgr€ son refus, au moyen d'une demande d'avis consultatif, grftce 

au vote d 1 une resolution a cet effet adoptee par une majorit€ de 

l 1 Assembl€e g8Deralel? 

2. Existence ...• 

1 Dans cette hypothese» l'intervention de la Mauritanie ne change 
pas la situation : ellc est venue se joindre au ~1aroc pour jouir de la 
situation cr8€e par ce demier 
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In the Order of 22 May, the Court appn.rently inclined to the 

view that there wo.s a dispute bet.wtcen Morocco and Spain and not 

between Mauritania and Spain~ taking into account - it seems -

Mauritania· s reply to a question put by Sir Humphrey V/aldock_, 

affirming that M~urltania had not tflken part in the Moroccan initiative 

to have the dispute submitted to the Court. 

On the supposition that the Court still thought that there was 

between Morocco and Spain the same dispute as there was when 

resolution 3292 {XXIX) was adopted, the Court should have asked itself 

whether the request for an advisory opinion lltouches the 

merits of tbose disputes 11 (I.C.J. Reuorts 1:050, p. 72) and to have 

considered 1--.t"lethe:::- .msvrering the O/I<.=stion.s iL the reqnest for an advis~ry 

opinion would be •':!quiv!1.lent to settling that former dispute between 

Morocco and Spain. 

The Court was thuo obliged to tal<;e a decision of importance for 

the futt'T'C. According to the , ... i.ew expr·essed by JV'>rocco in the debat:-.:s 

in the General Assembly .. it wns confronted by the question of the 

admissibility of 11 an advisory opinion •.• in regard to a dispute between 

States [Whicb{ is nothing else than an tL.">"J.er..forco~ble judgment 11 (~., 

dissenting opinion of ~Tude;e Zoricj .. p. V)l). 

The principle of voluntary jurisdiction, or of the consent of 

States .. invoked by the Permanent Court (P,C,I.J.t Series B, No.5, p. 27) 

is established in the Charter (t1rt. 2, p2ra. 7) and in the Statute 

(Art. 36). Can it be cir·cumvented. by means of a request for an 

advisory opirdoP-'? 

An example will illustrate the meanlng of the '!uestion. State It 

claims a territory occupied •~y State B. State B does not accept the 

offer of State !! to 3Ubmit its claim to the contentious jurisdiction of 

the Court. Is State 1\ allowed to bring State B, in spite of its refusal~ 

before the Court, by neans of ,3. request for an advisory opinion, thanks 

to the au.option of a resolution -~o that effect by u. majority of the 

l 
General Assembly '? 2. Existence •.•• 

1 
In this hypothesis, the intervention of [I'Jauritania does not. alter the 

situation: it joined in witb t'lorocco to benefit !rem the situation crea-"t·ed 
by the latter. 
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2. Existence d'une controverse a l'Assembl€e sCn8rale 

Toutefois, a rnon avis, la question de l'opportunit€ ne se posait 

pas; d'aprCs le droit a appliquer, il n'y avait pas de dit'ferend entre 

le Maroc et l 1ESPB,t":ne. 

Il est vrai que le IVIaroC a voulu creer 1 1 apparence --ci'Un diff€rend 

avec 1 1Espaenel. De cette mani~re, en posant en premiGre liGne la 

question de ses titres supposes sur le Sahara occidental, il lui 

aurait ete possible d'8carter le processus d 1 autod€termination. 

Cet habile procecte €tait en v€rit8 un trompe-l'oeil. M€rne si 

1 1Espagne avait accepte la proposition marocaine de porter devant la 

c·our par la voie contentieuse les deux questions posees dans la lettre 

du 23 septembre 1974, l'affaire n'aurait pas ete viable. L'Espa;:;ne 

n' avait pas a ce moment, et n' a ps.s aujourd'hui~ qualit€ pour &tre 

partie a un diff€irend avec le Maroc ou avec un autre Etat sur les 

titres de souverainete actuels ou passes concernant un territoire qui 

a le statut de territoire non autonome et dont elle est Puissance 

admjnistrante~ L1Espagne n'avait pas ce qu 1 on appelle en proc€dure 

une· ·l€gitimation passive. Du moment qu 1 il est etabli que le statut du 

Sahara occidental est celui d 1un territoire non autonome, l 'Espa,ene ne 

saurait ni reconnaftre le droit d 1un autre Etat de revendiquer 

le territoire, ni admett:re 1 1 existence des titres de souverainet€ 

d 1 w1 Etat quelconque-~ ni admettre un arbi trar.;e sur la souverai-

nete, ni convenir d 'un part age du territoire, ni decider de 

son •••• 

l I.e Maroc a commence en disant que l'Espagne avait pr€itendu que 
les deux territoires du Sahara occidental Btaient, au moment de la 
colonisation, res nullius; mais l'Espasne n'a pas soutenu pareille 
these. 
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2. Existence of a. C:ontroversy in the General Assembly • 

However, in my opjni,)n, t..~e Q'J.estion of propriety did not 

arise; there was no dispute between r.rorocco and Spain, according to 

the law which iG to be applied. 

It is true that t·lorocco ho.s souc~ht to create the appearance of 

a dispute with Spain1• It would t._hus have ";)een possible for 1 t, by 

placing in the forefront the question of its supposed titles to 

Western Sahara, to have excluded the process of self-determination. 

This ~kilf\1l approach was in fact no more than a piece of 

camouflage. f::ven if Spain had accepted Norocco 's proposal to bring 

before the Court by way of contentious proceedings the two questions 

raised in the lette"!" of 23 September 1971~, the case would not have 

been viable. 3pain did not have at that time, and does not have 

tcday, capacity to be party to a dispt~te with l':iorocco, or with any 

other State, as to the proscnt or past t:l tles to sovereisnt~,:-

conce~_in,g a territor:r which h::.s t!"J.e :::>tn.tus o:f a non-self-governing 

territory, and o:f which it is the administering Power. Spain does 

not have what is called in proc-!edure a lecitimation passive. Once 

it is established th2.t the status of Hestern Sahara is that of a non-

self -governing terri tory, Spain car.11ot !'ecognize the right of another 

State to .claim the t-erritory, nor 10an it concede the existence of the 

titles of sovereignty of any State whatsoever, nor agree to 

arbitration over the sovereignty, nor nake an ,agl'eement for partition 

of the territory, nor decide on its ,joint exploitation, nor attribute 

sovereignty over it to itself~ Spain could not be party to a dispute 

involving ...... 

1 Morocco began by saying that Spain had claimed that the two 
territories of Western Sahara were, at the time of colonization, 
res nullius; but Spain did not advance ru:y such contention .• 
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son exploitatioll en comnnm., ni s 1adjuger a elle-m&me la souverainet€. 

L'Espagne ne pouvait @tre partie a 1.ID diffE:rend oU il s'agissait de 

trancher, de maniere m€diate ou imm8diate, une question concernant la 

souverainete sur le territoire administr€. La Puissance administrante 

ne pouvait ignorer n~n plus qu 1elle n'avait nile pouvoir de disposer 

du droit 8, 1 1 autcd€terminat:ion reconnus au.x Sahraoui par huit 

resolutions de l 1Assembl4e g€n€rale et par les parties int€ress€es ou 

concer.n€es, ni le pouvoir de m8connattre ce droit. 

les doutes ql..lEl 1 1 on aurait pu a voir sur le pnint de sa voir si 

l 1 avis consul tatif .§tai t demand€ au sujet d 1 nne question juridique 

actuellernent pendante entre le Maroc et 1 1Espagne devaient disparattre 

apres le changement fondamental apport€ par l€ groupe africain au sens 

des questions proposees par le Maroc1 . Au sein de la Quatrieme 

Commission, par 1 1 organe de N. Slaoui, le ~1aroc a di t E!tre 11 d 1 accord 

pour consid€rer que le probleme de la d€colonisation du Sahara ne se 

ra.rn€ne pas a un contentieux entre le 1\'laroc et l 1Espagne, mais interesse 

un autre pays et relE:ve de 1 1 Organisation des Nations Unies tout 

entiere" (A/C.4/SR.2117). Dans sa resolutlon 3292 (XXIX), l'Assemblee 

generale montre de faQOU non ciquivoque que la demande d 1avis 

consultatif est fai te pour d 1 autres raisons et avec tm autre but 

que la proposition anterieure du Maroc. ~~ resolution tient a dire 

que 1 1 occasion de la demande est une controverse ayant surgi au cours des 

de bats au sein de 11 AssemblE!e generale et que son but est de permettre a 

1 1 Assemblee gE!n€rale de se prononcer, ala lumi8re de l'avis consultatif, 

''sur la politique a suivre pour acc€18rer le processus de decolonisation 

du territoire conform4ment a la resolution 1514 (XV) 1 dans les meilleures 

conditions". 

L'Espagne ••.• 

1 Le projet de resolution presente par le groupe africain est le 
11 fruit de longues negociations" (representant de la Haute-Volta, 
1"./C. 4/SR .2130) et il reflete un "esprit de compromj_s 11 (representant de 
la c6te d'Ivoire, A/C.4/SR,2l3l) 
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involving the settlement .. directly Dr indirectly .. of any 

question concerning the sovereignty over the terri tory illlder 

its administration. Nor could the aamin~stering Power disregard 

the fact that l t did not have the power to dispose of the right to 

self-determinat,ion of the Sabra~-d~ recognized by eight resolutions 

of the General J\ssembly and ':Jy the parties which are interested. 

or concerned .. nor the power to di~regard that right. 

Arry doutts which may hav?. ext.c::ted as to wh~ther the advisory 

opinion was requested upon a legal question actua:ly pending between 

Morocco and Spain should have disappearPci after the fundamental change 

made by the f1frican group j_n the mear:dng of the questions propose6. by 

1 
~I(,rr.ccn In the Lt'ourth Committee, foiorocco stated, thro1....gh Mr. Slaoui, 

that it agreed that 11 the problem :;f the decolonization of "7:-he Sahara 

was not merely a dispute betweAn Morocco and Spain but concerned 

another country and came within the competence of the entire Unitea 

Nationc" (A/c.4/sR/2117). I:r.. resolution 3292 (XXIX), the General 

Assembly showed quite unequivocally th~t Morocco's request for an 

advisory opinion was made for reasons, and with' A. purpose, differe1~t 

from those of r-torocco 1 s earlJer proposal. The resolution emphasized 

that the request was prompted by a _cor>::..~roversy which ar-ose during the 

discussi ;n in the General Assembly, and that its purpose trras to enable 

the General Assembly to decide_. :tn the light of' th& advisory opinion, 

11 on the policy to be followed in order to 3.ccelerate the 

decolonizati=n process in the territory~ in accordance with 

resolution 1514 (XV),. Jn the l~est pos.sible condi tions 11
• 

Spain 

l 
The dr1=1.ft resolution presented by the African group was 11 the fruit 

of long neg•,tiations11 (representative of Upper Volta, A/C.4/.'3R.2130), 
and reflected 11

f.i spirit of compromise" (representative of Ivory Coast,. 
A/C.4.SR/2l3l). , 
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L 1Espagne et le Maroc ne .sont pas ccnsideres comme des parties 

a un differend. LrAssemblCe generale demande a l'Espagne en tant que 

Puissance administrante en particulier, ainsi qu 1 au r~Ja.roc et a la 

Mauri ta.nie en tant que parties concern€es_, de SOWTJettre 8. la Cour tous 

renseignements ou documents pouvn.nt servir a oHucider les questims 

posees. Dans 1m vrai diff6rend entre le Naroc et l 1Espagne, il aurait 

incombC aux deux parties de plaider du mieux qu 1 il leur aurait sembl8· 

pour dCfendre leurs prCtentions opposees. L1- rCsolution demande la 

collaboration des trois Etats, et en des qualit8s diffCrentes, en '-vue 

d 1 un object5.f relevant de la comp€tence propre de 1 1 Assembl8e g€n8rale, 

a savoir la d8coloniDation. Les trois Etats ont une fonction 

d, informateurs, selon 1 1 !Ulcienne terminologie, et non de parties a 

un diff8renct1 . 

S 1 il n 1 y a pas de differend au sens juridique entre le i'>'laroc et 

l'Espagne, cela fait disparai'tre l t obstacle le plus consid<?rable a 
1 1 apport unite pour la Cour de donner un a;,ris ccnsul tatif. Le but d 1une 

dema.nde d 1avis consultatif est 11 d 1eclairer les Nations Unies dans leur 

action proprelt (C.I.J. Recueil 1951~ p. 19; C.T .. J. Recueil 1971, p. 24)2. 

;lE\iXIEfiJE •... 

l Il est a noter qt~ la r6solution 3292 (XXIX) a et8 votee dans le 
cadre de 1 1 examen du point 23 de l'ordre du jour de la vingt-neuvieme 
session relatif a 1 1 "Application de la declaration sur 1 1 octroi de 
1 1 independance aux pays et aux peuples eolcniaux". Au contraire la 
proposition du roi du Maroc (lettre du 23 septembre 1974) 8tait congue 
comme une den'Jande tendant a faire r8gler le diffCrend entre le f'l~aroc et 
l'Espagne conform8ment a !'esprit et a la lettre du chapitre VI de 
la Charte. 

2 L'ordonnance de la Cour du 22 mai 1975 n 1affirme pas qutil existait 
un diff€rend juridique relatif au territoire du Sahara occidental entre 
le Maroc et l'Espagne rr.ais qu'il 11paraissait 11 y en a voir un; elle n 'a ete 
rendue qu'a l'occasion de demandes concernant la d8signaticn de juges 
ad hoc. 
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Spain and Morocco have not r.·egarded themselves as parties to 

a dispute. Tbe Genc-'!ral hssembly called upon Spain in its caoaci t.y 

as administering Power in particular, as v;ell as Morocco an:i 

:Mauritania in their capacity as interested parties, to submit to 

the Court all such informe..tion anc documer~ts as rr:ight be needed to 

clarify the questions put. In a true dispute between Morocco and 

Spain, it wc.uld have been for tlk: bto parties to plead their cases 

as seemed best to them, wi tb a view to defending their rival contentions. 

The resolution calls f0r the collaboration of the three States, and in 

different capacities, with a view tc an objective which pertains to the 

competence of the General Asscmb}J.·-, nillnei_y decolonizatj_on. The function 

of the three States i.s tl1at of infonnateur.s., to use ancient terminology, 

l 
and not that of parties to a dispute . 

If there is no dispute j_n The lega.l sense hetween Morocco and 

Spain, this causes the most substantial obstacle to the propriety uf 

the Cour<:: 1 s giving an advisory opinion to disnppea_ ·. The purpose of c.. 

request for an advisory opinion is 11 to gulde the United Nations in respect 

of its own action" (I.C.J. Reports L~;5l, p. 19; I .C .J. Reports l97lJ p. 24). 

PARr II ...• 

1 It should be noted that resolution 3292 (XXIX) was adopted in the 
context of item 2} on the agenda of the Twenty-ninth Session, concerning 
the "Application of the Declaration on the Granti.ng of Independence to 
Colonia1 Peoples and Countrie:"; 11

• On the oi~her hand, the proposal of the 
King of Morocco (letter of 23 September lS.?l+) was wonled as a request 
destined to settle the dispute between Morocco and Spain in accordance 
with the spirit and letter of Chapter VI of the Charter. 
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DEUXIE11E PAR'ITE 

La Cour n 1 avai t pas la pos:5ibili t6 de fairr:: une investigation 

historique sur 1 1 existence de liens juridiques mais~ comme je 1 1 ai 

cteja dit, elle pouvait examiner la valeur de preuve des renseignements 

et documents apport€:3 par les parties eoncernees pour emporter 

rai.sonnablement la conviction quant a 1 r existence des li.ens en quest. ion. 

I. Liens avec J,.e Royaume du Maroc 

1. Consi~~i•)US pr€1iiTlinaires 

Pour ce qui est des lie:r:.s du Safvtra, OC'C".idental avec le ~'iaroc,. les 

donnees cannues amenent a penser·que lG Maroc avait des raisons~ et 

m@me avait raison,. de consid€rer que le Sahara (Mauritanie incluse) 

etait un territoire qui s'ouvrait a I'expar.sion naturelle de s~n empire. 

Tout semblai t pr€destiner le pays a l.t occupation rn.1.rocaine , Le Maroc 

etai t U!l pe:-uple organist? en Eta:t., le Sahara €tai t habi te par des tribus 

ten'ues pour 11f€roces II par les MarOf'lains et le Maroc etai t le seul Etat 

voisin ayant la m@me foi musulrna.ne. A noteY' aussi les relations 

6videntes que les deux pays ont entre-tenues pendant toute l 1histoire. 

Il faut remarquer 1.1l1e parti--;lJ..o.r:itC- de ces relations : c'est que 

seules ~elles du sud au nord ont eu -nes effets perma~·lents. I.es Sahariens 

qui p€n€traient au Mar'oc s 1 y Ct,ahl i ss:a;_E"n"t ouhl:i.ant le terri toire pauvre 

et difficile du Sahara.. Les expeditions marocaines au &'lhara.:~- qu'elles 

fussent guerrieres ou commercialesJ_ Ctaient au oontraire sans 

prol_ongement; la vie au Sahara etai t tl"'()P dure pour les !'fJarocains. Au 

moment de la colonisation des territoires africains, 1'"' JVla.roc n 'a eu ni 

la force ni m@"me 1 1 inter@:t de faire concurrence aux Puissances europ€ennes 

ou de s r opposer a la colonisation. _On peut en dire autant en ce qui 

concerne tout le territoire du Sahara_. de la Maur:l.tanie et du Sahara 

occidental. 

Il .... 
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PART II 

It was not possible for the Court tc carry out an histol'i.cal 

investigation as to the exist-ence of legal ties, but, as I have already 

observed, i·t was able to exctt:1::.ne the E:vidential value of the information 

and documents supplied by the parU.es conct::rned, in order to att~Jn a 

reasonable convinction <::s to the existence of the ties in question. 

I. Ties wi tb the Kingdom of Morocco 

l. Preliminary Consideration~ 

Concerning the ties of \'ieste:rn Sclha . .r-a with r1orocco, the .knO'WD 

facts lead one to belie7e that Morocco had reason to think, end indeed 

was right in thinking, that the So.hu.ra (in eluding Mauritania) was a 

suitable territory for the na'tural expansion of her Empire; everything 

seemed to have intended it to be occupied by her. Morocco was a people 

organized as a Stu..te; thP. Sahara was inh<lbi ted by tribes con::;tdered 

"wild 11 by the Moroccans, and it w2.s the only neighbouring State with 

the sarr~e Muslim fai ttl. There a.re aJ.so the r)bvicus rc:lation.ships 

between the two countries throughout history. 

It is to be noted thA.t ·::.hose reJationships have this pn:-t5.c:ulnr 

feature: only those from south to north hcwe permanent effects~ the 

people of the Sahara v1ho penetr::lted intc Morocco settled there and 

forgot the poor n.nd difficult tf:rrj.tory of the Sah:3.ra. On t,be other 

hand, the Moroccan e.xreditions into the Sahara_. whether military or 

trading expeditions, had no future~. life ln the Sah&.J'a was too hard 

for the Moroccans. h.t the time ot' the colonization of the territories 

of Africit_. Morocco :iid not have the strength to compete vd th the 

European Powers, or to opposto: the coloni~ation, nor even any interest 

in dci~,. so .. The same may be sc.dJ -wl th regard to the whole terri tory of 

the SaharaJ Mauritania and Western Sahara. 

Thus ••.. 
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Il existait des liens entre le Sahara et le rilaroc_. mais de nature 

transitoire et sans signification juridlque ou politique. Dans sa 

pr€face au livre de M. Rachid Iazrak, !1'1. Paul Reuter se r€f€re a ces 

liens, dont il dit que ce sont des 

11 liens peut-€:tre fragiles et intermittents, mais qui etaient les 
seuls par lesq~als ces territoires Etaient en union avec un 
monde qui leur apportait la culture islamique et les elements 
d 1 tme vie politique" (Le contentieu..x territorial entre le Maroc 
et l'Espagne, CasablancaJ 1974~ p. g), 

M. Rachid I.azrak indique la raison qu'oppose le ministre du Sultan 8. 

1 1 occupation de Mackenzie : 11 Tout le Sahara peuplo& de Musulmans 

appartenait, en vertu du chraa, a.u Sultan du Maroc'' (p lh2) 

Dans les pages qui suivent, je ne pretends pas entrer dans 

1 1examen des faits cantrovers€s par les parties concern€es; je me 

limiterai a indiquer quelques-unes des raisons qui m'ont amen€ aux 

conclusions que je formule. 

2. Liens r~ligieux 

~'appartenance au Dar el Islam est un lien puissant. Le monde 

des croyants rnusulmans s 1 oppose U cel·Ji des infideles (Dar el Harb), 

Oppo.si tion qui justifie 1 1 appel a_ 1 1 entraide dans les cas de guerre 

sainte {.jihad). Il ne faut pas confondre ce lien avec les liens 

juridiques ou politiques. 

11 A 1 1 avEme:rent des fl.bbassides ... le r€gime de 1a Communaut€ 
Lffiusulman_i7 s 1 estompa devant l 1 apparition de 1 1 espr:tt provincial ; 
on vit en effet 1 1Espagne Omeyyad.::? et le Maroc Idrisside se 
s€parer du reste de l 1Empire Musulman; d'autr.es defections eurent 
lieu en Orient m@me; les ponulations de ces pays estimaient alors 
qu 1 elles consti tuaient des ~nsembles bien autonomes. 11 (Hajji, 
11 L 1 idEie de nation au f;]aroc et qvelques-uns de ses aspects .J.UX 
XVIe et XVITr si8cles 11 i Hesperis Tamuda, Rabat, 1968, p. 110; 
voir au.ssi p. 114-115.) 

rtAu •.•• 

1 
Sur 1 1 argument religieux, voir la critique du conseil de la 

Mauritanie au cours de l 1 audience du 9 juillet. 
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Thus there were ties between ·the Sahara and Morocco, nut 

only of a transient nature and without legal or poJ.i tical sigruficance. 

In his prefr~ce to the book by Mr. Rachid Lazrak, Mr. Paul Reuter refers 

tc ~hose ties as follows: 

11 
••• ties perhaps fragile anG J..ntermi ttent; but which were the 

only ones by which those territor·ieB were uniteci with a world 
which brought them Islamic cul tu"!:'e and the e_;,emer.ts of a 
political life 11 (Le contentieux te:cri torial entre 10 Maroc et 
1 1Espagne, Cas2.blanca~ lSqlf, p. :J). 

Mr. Rachid L:tzra!< gh•es the reason which made the Sultan 1 s 

minister oppose the occur-ation by Macl-~enzie when he stated that: 

trAll the Sahara inbab:i.ted by Mu.slirr;s be:.LOnged by virtue of the 

ahari'a to the Sulte..11 of Mor•occo11 (ibid., p. 142). 

In the pages which follow, I 3.r: not at-cempting to go j_nto the 

facts which were the subject. of dispute between thE: parties concerneJ.; 

I shall confine myself to indicat,ing some of the reasons ~vhich have led 

me to the aonclusions I· havu stq.ted, 

2. Rellgi0us Ties 

Belonging to Dar al-Islam is a powerful tie; the world of the 

Muslim believers is opposed tc; -that of the unbelievers (Dar al-Harb); 

an opposit~·.Oll which jt..~s":.if'ies the c.a:..~~ for r;:utu£.i_ help in casEs. of 3. 

holy war (,jihad). It is a tie which is not be confused with legal or 

political ties. 

11\·ji th the advent of the ,\bhassids .•. the _/jruslii] cor.l!Tluni ty 
system beea.T!le blurr.ad w.ith the emergence of the provir:c::.aJ sp:~rit: 
. • . (lmeyyaO Spain and Idris.si rilorocco split off from the rest of 
the Muslim Empire; other defections took place in the Orient 
itself; the populations of thos6 cour1tries then considered that 
they constituted real self-governirJg entities. 11 (Hajji, 
11 L 1 id8e de r..ation au Maroc et quelques-uns de ses asnects au e ~ 

XVI et .Mi9 si&cJAs 11
1 

HE:sv~ris Tamuda, Rabat, 19&~, p.llO;. 
see also pp. ll4 f.) 1 

Over .... 

1 With regard to the religious argument, see the criticism made by 
counsel for Mauritania at the hearing of 9 July. 
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.. 2 
(ibid,' p. 431) . 

Jl est n€icessa1rt 1'~xamtncr l:· ~:ttllattnll geogra_r:.H:iqut-~ Ju ]\1al~oc et 

(A/C. 4/SR.2ll<') 

J v.s .•.• 

1
· '!L 1 Jslnm n 1 a p:.;. ·~aincrc l 'E'Sprj_ t ct' :i.nd8pendance des peuplcs 

musulmann H (!-J:J .iJ1 , 2.£.:._~. , p, l 10; V0J;._J:' ausui T<.:rrusm!, E.L:.-£!..1• ~ 11. 
p. 421.1 '"'~31 J. L 1 ambi t:~on irnp<::·r"i~li.1:itB ct.·_:· c.; ;~.J.l tans S"' ttppuie sur· les lif;;lns 
l'"'(;:lighmx~ 11 tout lu SRtlt:!ra peuplC de mu::~t.limFJ.n:; ct n'npp!Jrt.enant pas a un 
souv~;~rain /:lppartie:lt, E:n \'•?:rtu '.iu -::h:~;>:~, ~"J. Sult.'Jfl du Mr.:rocn (f'.1Hq;~, 
Le M::roc· et l'Europ_<:, lJ.L p, 305L T.k .'3uLtr.m Sli:' cons.idobi'f! ausst comme 
souver·;)in. "'iu 8our~~m ()o(.;, ~it.,, note. 6). 

2 
3nu::; lc ri:gr.c 1c fvloulay Ha;....i.JP.<r:. J.\Jt,'t'Jed cr. Na~.Lri 1 cn•:is;-lgr::Elnt les 

r?f'ormes mil:.t.airt:s d11 S'Jlt.r:tn" ('OJJ~:t-1t8 : rr;_.c;:; .S(J:i~l&tfi 1eulent .~pprendre 
le metier 1es aPrr~:;s plJ\U d~f(~t'.drc L~: Y'€ligion et la perd€~.11~ en l !apprenant 1 ~ 
(t-.1iE.>gc, 2£:.._d1:., IV, p. ,:a.:), l:()ix- 1,1_ 
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11 Over the centuries, tl::s greater part of the Moroccan 

population was to oh'ow l tsalf J.S L~ithflli to its faith o..s it 

was attached to itG indepenUence. 11 ('_rerrasse, Histoire du I"'aroc, 

II, p. if24. )1 Islam, which proved una1Jle to cement iVtor.:>ccan unity, 

did not deeply bind Morocco ~o the outside world: tti\.11 that Islam did 

was to give a legal form to th~~ deep-seat~d xen0phobia of the Moroccan 

3. Territorlal Continuity 

It is necessr.~r-,- to pay some o.ttE.ntion to tlle question of thE:: 

geographical si tuab_on of Morocco a:1d thc: Sahara. s.:he representative 

of Morocco in the Gt-meral .D.ss0mbly me,intaincd that there was a 

presumption that Vlestep· Sahara belor:.ged to !'<1orocco, based on 

territorial contiguity and continuity (A/C.4/SR.2ll7)~ 

Such infcnnation as I have beer, ilble to obtain shows, rather, that 

there is a well-marJ.;:erl lliscont,inui ty betv;een ":.he terri tory of Morocco 

and that of Wester!'_ Sahara. 

According to remarkable studi>3s hy n. Montagne (Hesp8ris, 

Y.l, Sections 1·2. pp o r•J. f:; o), 1.t seeil'.s est2blished that 

there is a natural fronti~r marked by the Jebel Bani, and by the 

Kem-Kem_, or litt} e monticules,. a seriez of hills, isolated from each 

other; it is a veritable wall pierced wlth embrasures or defiles, 

it .... 

1 "Islam was nnable to c-:-nquer the .::pirit of independence of the Muslim 
peoples11 (Hajji, op. cit.~ p. 110; see also Terrasse~ ~~., II, 
pp .424-431). The-lmperi<uist ambit:!.o.:-1s of the Sultans rested upon 
ties of religion: 11ftll the Sah&ra inhabi.teC. by M11slims, and not 
belonging to a sovereign,. belongeQ by v lrtue of th0 Qhari 1 

<"!. to the 
Sultan of Moroccan (Mi€ge~ Le ~'Iaroe et l 1E;ill::9J2~.~ III~ p.·:;o5), The 
Sultan also rega:rded himself as sovereign of the Soudru1 (;L~J2.!:.·, 
note 6). 

2 
During the reign of Houlay Hf1.ssan~ P.l1med el-Nasiri, •_'li th reference to 

the Sultan 1 s military refonns, noted that: "The soldi<3rs desire to learn 
the profession of arms :!.n order to def~nd the faith~ and :Lose the.ir faith 
while learning it 11 (Mii)ge, op. cit., :v, p. 416, note 4) .. 
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les unes des autres; c 1est un vBritable mur perc€ de creneaux ou 

d€fil€s, c 1 est la ligne des R 1 n€gats. Dans ces df5fil~s, se trouvent 

des oasis de montagne, des haltes ou relais dont le nom co:runence 

toujOlJ.rS par le mot foum (bouche). Cette li~ne joint les points par 

lesquels lc Maroc d8bouche vers le Sahara. 11 Par foum on passe d'un 

monde a un autre. Ce cha:ngement est tres net, brutal m&le. 11 Il est 

accuse par d 1 innombrables indices : chancement de vecetation, 

changement d 1 habitudes, changement de mode de vie, changement de 

coutumes,. difference architecturale; diff€renae g€olot:;ique et 

changement de langue (le bassania) surtout (Thomas, Sahara et 

communaut€, Paris, lg60, p. 31 et suiv.; Marchat, 11FrontiE::re 

saharienne du Maroc", Politigue 8trang0rc, :XXII, 1957, n° 6_.. p .. 638 

et suiv .. ; La R6publique islamique de Mauritanie et le Royaume du 

fllaroc; Husson~ I.es fronti0res terrcstres du Maroc, 1960~ p. 37-38) .. 

On doi t noter en particulier 1' existence de la zone pr€saharienne. 

Elle est consti tuee par des 

11 'formes successives de passage entre la vie des hommes du Nord 
et du Sud 1 • Il L}\iontagn~ en distincue cinq~ pour arriver aux 
Ait Youssa, qui nous apparaissent come le dernier type de 
transition entre le petit noma.de du lJoun et le grand saharien 
comme les Re,sueibat. C 1 est alors qu 1 on franc hit le DrS pour 
atteindre le Hamada qui, toujours selon MCint8.[:;ne,. est la 
veritable rive du desert OCCid8ntalH (Marchat, op. citu p. 6)8}. 

Apr0s la zone pr8saharierme, on trouve le Sahara occidental, 

dont on dit qu'il "a une incontestable individualite" (cel€rier, 

11 l.a Sahara occidental, Probl8rnes de structure et morpholoGic",. 

Hesperis, XI, fasc. l-2, 1930, p. 2). 

If. Zone •••• 
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it is the line of th;o~ H'negats. In those defiles are mountain 

oases~ halts or stag~.ng-po:::>ts of -~'ibicl:J the n:'lme Cilways begins wi".:.h 

',mo•.•'.'·!' .l_cF;l .• -,..,., '~ ' " ~ .!:.~:2.:::.. ,___} • T!liG line joins up the 

points by which P1o:cocco CeOo·ucbes on to the Sabaro.. 11 It is at the 

1 foum 1 that me passc8 frorn one worlci. into another. 'l'his change 

is very marked~ not to f.ay ab1·upt 11
• It is shown by innumerable 

signs: cl1an.ge of vegetation~ change of customs, change of way of 

life, change of costume) architectural differences, geological 

differences, and, c:.bove all: change -L-o a different i2-11guage 

pp. 31 ff; l'iJrrr::::hat, .,_f'rontH,,_~e Sa:-.e.r""!.en.ne du Maroc 11 _ • .f._~litique 

The existence of the p:re-Sc..l:cra ~one cill1s fer specia.i mention. 

It is l )nstituted by· 

I! ••• :-3U"r;<-;::::::i-J~o:: 'f::n:--;:,s: .. _ cf -7;r3 .. :-::.s::_-:.ion bct~qn-cn tl·K lj_f:'e of the men of 
the north ar.u.. of ttP. south. He _L}'iontag:i~/ 3tinguishes five 
such fonns~ t~nding i.:tp 11i tt ~..-.ht ,h-':. Youssa .. who h~)r.£ar i.(~ 'J.S to be tr.e 
lL!..s--t-. tr.1.:·1st tJ.::g:,;tl '.::,:90 li2h;,~P:!. tne (Ji!10:':' :yJ•;-_nd c" ths 1 ourl and the ereat 
r!CHlnd of t.1c :'~8.. ·n L' _,} t.{:;; -2-T:Li:nt , .. J1'(~n ·-Jnt: <2ros.:;~s the Dra 1a 
2nd ?;ets tc t:r-·.:; E:1.,·1e.ja., ;:!-L:!1, st_] l D.C:]Cr(l::_n~_: to r>Jon"::J.Glle., is the 
reel <-'e<ge of tho:; ':Jf.:r.tcrn de:c<o~nt 1 ' (~ __ oi.~.·; see s..lso [·.tarchc..t, p. 630). 

f,fter the pr·e-3o.h.::'.r(~ zon<',, one :'ir.ds the western Saha.ra, of which 

we arc told tbat it hos ·mcont<::stahl e indi vlC.'l.:>.li ty;1 (C4l6rier_. 

XI, Sections l-2 (lS:30)~ p. 2). 

l+. Pre-Sahara ••.• 
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4. Zone presaharienne et lj'11Jtos du Royaume ~u t'-"laroc 

Selon des temoiguages ·.:OiiCOrdsht.'3 d'his~ .... or:J..ens et de g€ographe31 

l'Empire ma.rocain a.vait sa lim:i.+,e sud et: bordure de la ~.one 

prrfsaharienne. S0t1 statut politlque 6tait sing'Ulicr. I.e S"'J.lta.n 

pretendait en @tre le souverain et J.l 6tait. consider€ comrne tel 

de .lure 1 quoique non de facto ~dans les cartes gCographiques et par 

les Etats europCens. Situation 6tranp:e :lee l:i.mites du Msroc 

restaient indetermin€es, Les aut or! t0.:; naroca:ines nc pouvaient le_s 

pri£ciser et devaient dormer des repons"en dilutoj-res a.ux questions 

que les Espa81J.Ols lelf!.' posaient a ce GU,jat. 

Le bled siba !>elevait du rouvo:fr des chefs ou. Clheiks locaux, 

CI) lutte ou allies emt.re eux, et 1es r<,!:1at:!.o:ls avE:-c le mal:!hz.en 

variaient con.stanrncnt:J selon qt..~ le St.U "tan approchai t avec des forces 

ou qu 1 on avai t besoin de son aide dan:3 les querel !.es internes. La 

zone du Sous et.:"ti t dans cetW :sJ tuB. ti on lnstable, qui se compliquai t 

encore du fait que des Pr:f.ncif).J.Utf~r, presque ir;de5per:dante:ii Cchappaient 

plus ou moins au pouvo:l. r du Sultan. I.e::. cartographe::.; connaissatent 

bien la zone de la. c8te, ma1s deva:Lcnt tcnir compte de ses variations. 

Cela exp1:1.que que dans les car·tes du Maroc, dE-cs I.e xv:ue jusqu'au 

_x::rxe sH~cle, l<:t frontiE::rc. du M3.roe est plac0e eu cap Noun, au sud 

du Noun, au nord du cap No·,m, a la riviC:re i•1.essa, an uar Ag<lll21, au 

cap Juby, B. 1' oued Draa, limi t4: par lE> :r€gi on def ... i,ll..:tur·es ind6pendants 

et par le Royaume ou Etat de SiOi Hie ham et de l! ound Noun. Sur ces 

principautes, on nous dit : 11 T.<.J,z.ermli.:ilt correspond a l'Etat de 

Sidi Hic!hft:n, •• , fil? renfcrme la bourga(k de IJ igj. et le tc;rrjbeau 

(Koubba) de Sidi A.hmed-Ou-r-1ouss~rr (E. de Ca.::;·i~rtes, nNo·tiC'e sur la 

region de 1 1 oued Drati" :J BUlletin de 1<'<.. ~').OCi,~t( :je g( Gf5rapt;ie I l88o, 

tome x:r. •• .. 
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If. Prc-S=thara zone arill, bou!"ldaries of the :iCint'\lom of Horocco 

The consistent testimony of historians and geographers is that 

the southern limit of the Moroccan Emptre was at the extremity of the 

pre-Sahara zone. The political status of the zone was singular. The 

Sultan claimed to be the sovereign, and was considered as such de jure, 

but not de facto in the geographical maps and by the European States. 

It was a strange situation: the boundaries of Morocco remained 

undetermined. The J\lloroccan authorities could not state exactly where 

they were, and gave only delaying answers to the Spaniards' requests for 

information. 

The Bled Siba was in the power of local chiefs or sheikhs, either 

fighting or allied among themselves, so that relations with the Makhzen 

were always liable to change according to wl1ether the Sultan 1 s forces 

were approaching or whether he needed aid in his internal quarrels. The 

zone of the Souss was in that irrBgular condition, which was still further 

complicat.ed by the fact that the <"-lrr.ost independent principalities more 

or less eluded the Sultan's independent cuthority. The cartographers 

knew the coastal zone well, but haC to take its variations into account, 

That explains why in the maps of I-1orocco, from the l?th to the 19th century, 

Morocco 1 s frontier is placed at Cape Noun, to the south of the Noun, to 

the north of Cape Noun, on the Mess~ river, at Cape AgulonJ at Cape Juby 

and on the Had Dra 'a,. bounded by the region of -che independent J.toors and 

by the Kingdom or State of Sidi Hisham and the Wad Noun. On the subject 

of those principalitiesJ we are told that 11 Ta..zcrol..!illt corrl.'sp'Clnds to the 

State of Sidi Hisham; ••• LTY includes th0 tpwnship of Ilit.h <J..rl_d the tomb 

(Kouba) of Sidi Ahmad-ou-Moussa1
'. (H. de Castries, "Notice sur la r&gion 

de 1 1 oued Draa11
, Bulletin de la soci8t{ de g6ogrc::.phie, 1880, Vol. XX, 

p. 500.) The country of the Wad Noun (to the south of Tazeroualt) is 

also 
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tome XX, p. 500). l..e pays de 1 1 oUt.~d l~ :1un (au :.:;ud Je •raz~roual t) Cta.i t 

appel8 aussi, d~t nom du t\mdateur ct.e la d_YT;il.f>'tir:, Etat de 

Abid JUL:~l1 Ou S:>.lem; li.:?s repret>rmtar,t~~ eu 8t3.~.ent en 1880 lcs 

fr€res Beyrouk. 

''IJ:Ia;.;(;roua 1 t e:t 1 1 cued n0un n t o(Jt jarJaif~ dE'!pendu., an 
l'4ali t6_, du Ma.roc' ccpendant, J 11:1pr3s ] I auteur du Houdh-el--Ka:rtas, 
le souverain /.l.l:noLadc 1\bdel r.loumt::n (1159) ·?tendlt son autorit€ sur 
ces contn&eG. 11 (Car..triesJ cp. c:l t., p. SOL) 

du •::!<.mtr'iJle- murocnia1 • Les TeknF<~ !l'..-~rocnins ne dOii!cnt p<"<G @"tre 

confondus a vee: les 'TeYJJ.<.t l1hres d"....l. 3alla.ra2 • 

1e· fait que lef' chefs de la :;:cn.e .. 't·.-:_· .. <1: ir·n~. l~m· pc :vo·ir~ u\..i. prBtcnQaient 

(.io~1:.enir le pouvoir,drms L1 z~me d.E" 1Tarfaya. Ainsj Be.;,;r·ouk conc.lut 

pm a -.r. cert:::.in moa1ent, lorsquc l~s :iiff4rends des BeyroW1. aV<.~C les 

ce f:1i t ~me, Bcyrclli: vi~- d~_-sp<;:~.r 1.'! ::.r:·~~ son a J.Atorit€ sur les "tribus Te-lma 

La •••• 

1 Le Gonscll de la r-·auri tanie observe atml::d. q·.;.e 11 ln confederation 
des ':'c:l:.n£:, p:r•(:s de 1 'embouchure du Dr11uJ Cchappai t elle-m€'me en t.artie 
a'J contr·enc 1::1U 0ul tan 11 ( ·-~·x!.:crl':(." du 9 ju.Lllet). 

2 La distinction est du c>-:'JJ.o:1el T.,;:lhL1J.~c_. citt::· p:o-r li'. de la Chapelle, "las 
T,e1~na du Sud !V1a.."'ocrdn'!~ I} J\t'rl9ue f~~1Qais~_-• 1')>3 .• p. 79L LaChapelle a.joute 
·cetl..c divJ.G.l.on~ sJ snp~r!'ic.lelle 1u 1ellc soi.t. :s;vnthet:.se bien la situation 

rec:tproque des nr:Jmc~deG et d.eC) ::_;,:,. .. ::::-.nta.l;:'G(i·~ 1 en Sn•.~lignant que ~'les limites ne 
.s .._cnt pa.s toujours precise~ entn; les Get::i~ .;enres de vie 11

• 
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also ca~.led, after the name of the founder of' the dynasty, t.he 

State of Abid-Allah-Ou-Salem; the representatives thereof in 

1880 were the Beyrouk brothers. 

11Tazeroualt and the Wad Noun in reality never came under 
Morocco. However, according to the author of Roud-el-Kantas, 
the Almohad sovereign Abdel Moumen (1159) extended his authority 
over that land, 11 (Castries., op, cit., p. 501, ) 

It is also to be noted that t~·ards 1765 the greater part of 

the Tekna confederationJ which was established at the mouth of the 

1 
Dra, aJ freed i ts~lf of Moroccan control . The Moroccan Tekna are 

2 
not to be confused with the free Tekna of the Sahara . 

The political situation of the zone is still further complicated 

by the fact that the chi~;;fs of tbe zone extended or claimed to have 

authority over the zone of Tarfaya. Thus Beyrouk made agreements 

with Mackenzie concerning the establishment of the trading-station at 

Cape Juby, as an independent authority .. and he also tried to urge the 

European Powers to build a harbour in the region. against the interests 

and despite the opposition of the Sultan. Nevertheless there was a 

time, when the differences between the Beyrouks and the Moroccans came 

to an end, when Beyrouk: received f":..•om the Sulta.."'l. an appointment as 

caid; but, for that very reason, Beyrouk found his authority over the 

Tekna tribes disappearing (Trout, Morocco, s Saharan Frontiers, Geneva, 

1969, p. 151). 

The •.•• 

1 
Cormsel for Mauritania also observed that 11 the confederation of the 

Tekna near the mouth of the Dra' a wa.s i t.self partly liberated from the 
Sultan's control'1 (hearing of 9 ,July). 

2 The distinction is that of Colonel Lru1ure, quoted by F. de la Chapelle, 
"Les Tekna du Sud Marocain", L'Afrique francaise. 1933, p. 791. 
La Chapelle goes on: 11This division, although superficial, gives a good 
summary picture of the respective pos~tions vf the nomaCs and the 
settled people", emphasizing that 11 t!le bord~rlJne between the two ways 
of life is not always clear. 11 
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La poussESe des arm8es frangaises ctevait t:rut changer (F. de 1.a Chapelle, 

11Esquisse d 1 une histoire du Sahara occidental 11
, Hesperis, XI, 

fasc. 1-2, 1930, p. 90). Mais, comme le disait ~'lil:;ge dans son pr€cis 

sur le Mlroc, c 1 est aux fo:cces de la France que le Maroc dut la 

pacification des zones insoumises. 11 Pour la premiere fois, l 1ensemble 

du pays d8pendait d'un mgme pouvoir central. L1 imm8diate consequence 

en fut la prise de conscience nationale. 11 (flo1i€ge, lB II'Jaroc, Paris, 

1950. p. 43.) 

Cette particularit8 du bled siba explique et justifie la clause 

dite des naufrag8s de la zone du Sous1 . On en trouve ltori~ine dans 

le traite de paix et de commerce entre le Jultan du Maroc et le 

F.oi d 'Espagne du 28 rmi l76f, rlus tard elle devient une clause 

babituelle dans les trait8s du Maroc avec les Puissances europ4enne~. 
C'est ••• 

1 Les habitants de cette zone avaient l'habitude de faire captifs les 
naufrag8s 1u 1ils trouvaient sur leurs cOtes et ~e ne les d9livrer que 
moyennant de fortes ran-.;ons. En face dt-s rEiclarrations des Etats dont les 
captifs etaient ressortissants, les sultans devaient aider a leur rachat, 
au besoin en payant eux-m&mes la rangon. 

2 Dans le texte reproduit par Iazrak, l 1article :8 du trait9 enonce : 
n~ .M. Imperiale s 1abstient de delibEirer au sujet de l 1Ctablissement que 
S.M. ~atholi~ue veut former au sud de la riviere Nun (oued Noun) car elle 
ne peut se rendre responsable des accidents et des malheurs ~ui pourraien~ 
se produire, vu que sa souverainete ne ~ 1 9tend pa3 jusque-la et que les 
peuplades vagabondes et reroces habitant ce pays ont toujours cause des 
domma.ges aux gens des Canaries et les ont m€me r4duits en captivite 11 

(op. cit., p. 389-390). Clause en harmonie avec la lettre du Sultan au 
roi Charles III (Informations et documents du Gouvernement espagnol, III, 
arm. 7, app. 2). L'un et 1 'autre ont ete, au cours des exposes ora.ux 
devant la Cour, l 1objet d 1une polemique sur la traduction et le sens des 
documents en arabe. (sur le traite, voir audiences des 3, 21 et 25 juillet; 
sur la lettre du Sultan, voir audiences des 21 et 25 jui l_let.) 

3 Cette clause figure dans 1e trait€ entre le Maroc et les Etats-Unis 
du 25 janvier 1787, dans l 1article 22 du trait€ de paix, d'amitie, de 
navigation, de commerce et de pCche entre le Maroc et 1tEspagne 
du ler nars 1799 et dans les trait€s du !Vftroc avec la Grande-Bretagne 
(8 avril 1791), les Etats-Unis (16 septembre 1836) et 1a Grande-Bretacne 
( 9 dtlcembre 18')(,). 
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The advance of the French armies changed everything (Ft de la Chapelle, 

11Esouisse drune histoire du Sahar.:1 occidental", Hesperis, XI, sections I-II, 

19)0, p. 90). But, e.s MHJge said in his essay on Morocco, 1 t is to the 

French forces that Morocco owes the pacification of the unsubjugated zones. 

"For the first time, the whole of the country came under the same central 

power. The immediate consequence WQS the development of a national self-

awareness." (Miege, Le Maroc~ P2ris, 1950, p. 43.) 

This peculiar! ty of the Bled Siba 9.ffords the explanation and 

justification of the so-called shipwreck clause for the Souss region1 • The 

origin may be fDund in the Treaty cf Peace and Commerce between the Sultan 

of Morocco and the King of Sp.:lin of 28 May 17672. Later this became a 

customary clause in the Treaties between Morocco and Europ£an Powers3. 

Tl1e •••• 

1 
It was the custoo of the inhabi t2.nts of this region to mal\:E: captive any 

shipwrecked mariner~ whom they found on their coasts, and to hand them 
over only in excr~~nge for large ranso~s. Faced with the claims of the 
States u.-.. which the captives were nntion?~s.~ the S:lltans had to Nlf:i$t in 
ransoMing them, if necessary by paying the sum demanded themselves. 

2 
In the text reproduced by Lazr.*:, Article 18 of the Treaty reads: 

11Bis Imperial Majest;r refrains from expr<:!ssing an opinion with regard 
to the establishment which Iris C2.tholic f'.tjesty wishes to found to the 
south of the river Noun, since he cannot undert~~c the responsibility for 
the accidents or misfortunes which may occur, because his sovereignty 
does not extend so far, and becausE. the nomadic and savage tribes who 
inhabit the country bztve continur·.lly in,jured and even made captive the 
people of the Canary Islands" ( Q.lh-..£ll·, pp. 389-390); this cl:mse is 
consistent vdth the letter of the Sultan to King Carlos III (Information 
and docW!'Ients supplied by the Spanish Government) Boo;-:: 3, Ann. 2 to 
Ann. 7). Both these texts were, in the course of the oral statements 
before the Court, the subject of controversy as to the translation and 
meaning of the Arabic texts. (On the Treaty; see hearings of 3, 21 and 
25 July; on the Sultan' s letter see hearings of 21 and 25 July. ) 

3 Such a clause appear:::. in the Troaty between Morocco and the United 
States of 25 Janua~· 1787, in Article 22 of the Treaty of Peace, 
Friendship, Navigation, Comnerce and Fisheries between Morocco and 
Spain of 1 M.c:.rch 1799, rrnd in rJiorocco 1 s treaties with Great Britain 
(8 April 1791), the United States (16 September 18;6), and Great 
Britain (9 December 1856). 
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C1eet que 1 1 1d~e de la souveraioote i11pliquant la re•ponsabilite 

pour lee faits illicites des .sujet:... l_::;t hian ccnnue du Moroc. Pour 

affirmer 1a notion d 1un ~roc sou .... -:erain dans toutos les r<§gions qu til 

revend.ique comma lui epparteoont., t<'tlulA.y Hassan decide de discuter des 

de,..ndea d 1indemnites qu 1on lui preser.te, afin que ne s~it pes mise 

en doute son autoritti sur cefj territcires, augmenta.nt a.insi, dit Mi~ge, 

1 1bemorragie de numeraire dont souffre 1 1Etat (Ir Mnr·,a et L 'Rurope, III, 

p. 357; I\(, p. 417). 

Une autre consequence de cette •ltmnge situation du bled siba est 

que les autori.t~s rr.arocaines nc p::uvent fixer' la frontU~re sud de 

1 1Empire ~mrocain. Lea de:m.ndea I'ldt€recs des Puissances europ6ennes 

sur les limitee du ?<)iroc ne tl~ouvent p!'~S de reponses preicises. Tout 

au plus invoque-t-on les vieillr!S aspira+..'cm.s impP.rie.les (Mi€ge .. 

£P.'• clt ... J.II, p. 305-306). Ie sultar: El Has.~n Ben Mohamn-ed !'4pondra 

aux derrn.ndes pr.:t:.IJ"\Utan esr:agnolos que 1€.:~ fr'O(ltiCres du territoire sur 

Royallm';;;' du f'laroc .. ar.n. 9 (A), ll et 12). 

Sir John Drummond rey, clefer;soeur attl.tre des droits du JVhroc, d<,clare 

que 11 l.a domination J.4~le 1 
Ju S:.lltnn ne s'e+.en.d pas au-del8 de 

tens ..•• 

t l C 1est-a-dire non de facto, mls dG ~~ OU fi titre de ZOl"JE: 
d influence l~g1.time dG 1 aut or it€ Ju Sultan. 



- 41 -

The fact is that the idea tlli~t sovereignty implied responsibility for 

unlawful acts of a sovereign r s subjects was well known to Morocco. In 

order to affirm the concept of Morocco as sovereign in all regions 

claimed as belonging to it, MouL:J.y Hassan decided, in order that doubt 

should not be thrown on his authority over those territories, to 

entertain the requests for indemnity submitted to him, thus ex~cerbating, 

as MiSge observes, the bleeding of the Moroccan Treasury (3~~· III, 

p. 357; N, p. 417). 

A further consequence of this curious situation of the Bled Siba 

is that the Moroccan author! ties were un<'tble to pinpoint the southern 

frontier of the Moroccan ffimpire. The repeated enquiries of European 

Powers as to the boundaries of Morocco received no precise reply~ At 

best, the old aspirations to empire were invoked (r.'Jio9ge, ~1!.·, -rriJ 

pp. 305-)C()). Sultan E1-Hassan Ben Muh~~ad was to reply to the 

pressing Spanish enouiries that the frontiers of the territory over 

which his sovereignty was exerc::.std was: 11Egypt c:1 one side, the 

Soudan on another, and Me,glmia on the other'' (d ocur.Jents submitted by 

the Kingdom of f!lorocco, ;Nos. 9A, 11 ar.d 12). 

The general opinion of the period was that the furthest limit of 

the Bled Siba was at the Wad :C-ra'a (Trout. op.~~~., p. 137)~ 

Sir John Drunmond llay, a recognized defender of the rights of Morocco, 

stated tfmt 11 the legall dcoination of the Sultan does not extend 

beyond the Wad Dra' a 11 (Mi8ge, ?£.:._~1.!: III, p. 305, note 3 ). 

In ..•• 

1 
That is to say not de facto but de jure, or by way of zone of 

lawful influence of authority of the Su~_tan. 
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Dans son expos€ oral devant la Cour~ l'un des conseils de la 

Mauritanie, tout en tachant de montrer que le bled siba s'6tendait 

au-del~ du Draa, o. d1 avouer que plus on se rapprochait du Draa, 

11 plus 1 1all6geance uu Sultan se diluait.., pour disparai:tre totalement 

au niveau de 1 'cued Sakiet El Hamra 11 (audience du 9 juillet). 

L'achat par le Sultan de la factorerie de Mackenzie au cap Juby, 

en vertu du trait€ du 28 novernbre 18'~5 ... ne change pas la situation de 

la zone. Ia conf€d€ration des Tekna ne reconnal:t au Sultan que son 

autorit6 religieuse. La vieille factorerie du cap Juby est une enclave 

aux mains du Sultan consict8ree comme une place extraterritorialisee, 

avec une garnison militaire minime et sans influence aux alentours1 • 

5. Cartes geographigues 

Ia nature toute s_r.:€ciale du bled siba revele son importance dans 

le cadre des relations inter~~tionales. Meme si~ pendant des ann€es 

ou pendant un siecle, le Ma~hzen n'a exerce aucune autorit€ dans un 

territoire du bled siba, ce territoire reste toujours consict€re par les 

Puissances europ6ennes comme etant de Jure sous 1 1autorit8 du Sultan. 

Au fond les Puissances consid€rent les territoires du bled sibn cornrne 

des zones r€serv€es a !'influence de l 1autorit6 ch8rifienne. C'est 

cette reconnaissance internationale qui permet de parler d'une 

souverainet€, qui nrest presque jamais exercee. 

Cette .... 

l Il est a noter que le cap Juby, bien qu 1il scit au-dela du Draa, 
est au nord du pm-c..ll0le 27° 40 1 et plus loin enccro de 1' ouod 
Sakiet El HamM. I.e Sultan soutenai t centre la Grande-Bretagne oue 
le district d8pendait de son autorite, rna.is il avouait n 'y posseder "pas 
le plus petit pouvoir de contr8le 11 (Mi€ge, op. cit., III,. p. 305). 
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In his oral statement to the Court_. one of the counsel for 

Mauritania, while endeavouring to show the.t the Bled SiOC extended 

beyond the Dra 1 a,. had to concede thnt the nc~rer one _got to the Dra 1a, 

"the more allegiance to the Sultan was vmtcrcd down. and 1 t disappeared 

altogether at the le:vel of th<.o Wad Sa.kiet El-Harnra 11 (hear-ing of 9 July). 

The purchase by the Sultan of tnc filo.cl-:cnzie trading~- station at 

Cape Juby, W1dt:r the 1Ireaty of 2e 1'Tover.1ber 1895 .. did not change the 

situation in the region~ The confederation of the Tekna only 

recognized tht religiot;.S authority of the Sultan The fonncr trading -

station at Cape Juby ~ras ar.. c:cnclavc in the hand~ of the Sultan, 

regarded 2.s .s.n area having cxtr<:. -ter:r::i.torin.l_ stc.tus~ with ar> exiguou.s 

mil1 tary garrison_, e..nd wi thot:.t 1nfluencu in the neighbourh Jod1 • 

The importance of the v0ry spec::~ill n~'.ture 0f the Bled Siba bec:omes 

apparept in tr~e context of internat.iunal rel.::-:tions. Even if_, for 

years or even for an entire ,;cn~~ury, tne I\1.:\l:hz.:::n hc.d exercised no 

authority ins. terri~-o~y :.f the ::JlF:d S:i.ba, that territor:r vrc:.s still 

considered by the E'...1ropeun PmJer s as b2ing de: jure under the .:mthori ty 

of the Sultan. Basically~ tLc PG';H:;rs considered the territories of 

the Bled Siba ns sph<:orcs of influene-::o of t~w Sherifia..'"l authority. It 

is this interm.1ticmc~1 recogn1 tion which ma1:<:es 1 t possible to speal.;: of 

a sovereignty which wn.s hardly ever exercised. 

This •••• 

1 
It should be note(; tlw t ~ape Juby .. although it WQS beyond the Dra 1 a, 

was to the north of the 2','"' !Jot pe.rallel, c-nd further still from the 
Wad Sakiet El-I-!anra. The Sultc.r.. cla)Med us :.1c:::_inst Gre.?.t Britain 
that the district :fell under hi.s i:.!.Uthorit~,r, but he conceded that h~ 
did not possess there 11 the slight~;;;:Jt po,·<er of control 11 (!•1iS:p:;c_, '2l2...!..-.£i.t• .. 
p. 305). 
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Cette caract€ristiJue du bled siba justifie 1 'importance a 

accorder aux cartes g€ographiques, :iui montrent quelle Eitait l 1opinion 

internationale de l 1€poque sur :es frontieres reconnues a 1 1Empire 

marocain. Elle a pour consGquencc c, ~-i1:.1tnr la possibilitC, 

pour les Puissances, d ;occuper certains te!'l':ttoires et d 'obliger ces 

Puissances a les consid€rer cornme ir.clus dans le devoir de respecter 

1 1integrite de 1 1Empire cherifien (acte d 1A1gesiras du 7 avril 19()6; 

declaration franco-espagno1e du 3 octobre 19(1f). 

Ia Cour a dispose d 1tme lmportante documentation cartogre.ph,ique 

fournie par le Gouvernement espa.gnol, ccmform€ment a la demande de 

ltAssembl€e g€nerale de soumettre ala Cour tous renseignements et 

documents pouvant servir a Eilucider lP.S (!Uf.:Etions posEies • tans 

l 1annexe B-1 on trouve quarante-quatre cartes datees de 1630 a 1887 et 

ectit€!es en France, en Angleterre, a'»: Pays-Bas: en Italie, en Allenagne,. 

en Autriche et en Am8rique du Nord. Dan2 l'annexe B-2, 11 y a encore 

six autres cartes 4d1tees en France et en Allerm.gne. Ainsi que je 1 1 a1 

dit, cos cortes decrivent 1:>. frcnti::Ore· ;o,Jd du l'1Dl'oc con:me 

longeant divers caps et rivi:Sres du bled siba, mais ne la. portent 

jamais au-dela de l'oued Draa, ce qui co~ncide avec les t8moignages 

ecrits de 1 1 ~pO(jUe, 

Sur la carte V de 1 1 c..t1r1cxc B-2 .. -<;ir6e de pie Deutsche 

Handelsexpedition 1886. par le Dr, R. Jannasch, Berlin, 1887, on 

retmrque clairement les anciennes frcntieres du jVI.aroc (alte Grenze 

von M:trokko), Etablies sur 1 'AtJas .. et ies fron:tiE~res des territoires 

se trouvant dans une situation de d8pendance enveo.~s le Sultan (Grenze 

der.lenigen It!nder, welche zum Scltan von f•fl.rokko im Abhangigkeits

VerbM'ltniss stehen, c 1 est-8..-dire le blr:d siba) ,_ lesquelles sui vent 

1 1oued Draa. 

I.es. • • • 



This characteristic of the Bled Siba explains the importance of 

the maps, which shot.r what the international opinion of the period 

regarded as the recognized fron U.ers of' th2 Moroccan Fln.pire. It had 

the 8ffect of lj_rrlting the freedom of the Powers to occupy certc:dn 

territories, .2nd of obliging them to consid,s·r those territories as 

coming within the purview of the general duty to respect the integrity 

of the Sherifi~ Empire (Act of Algecirns of 7 April 1906; Franco

Spanish Declaration of 3 October 1901+). 

The Court was provided 1.\'i th a considerable nur.1ber of maps by the 

Spanish Government, ir:: pursuance of the General Assembly 1 s request to 

the interested partic:s to sutmit to the Court all such information and 

documents as might be needeG. to olarif~r the cuestions put to it~ 

Annex B.l contains lr4 r:12:.ps Gated from 1630 t0 1887 and published in 

France, England, the Uctherl<J.nds, Ita.Jy.., Germany, Austria and 

North Americ:::c. Annex B.2 contr::.ins a further six naps published in 

Fra.'!.ce <:..ad Gcrrnany. .As ir.:.dicatcd o.ncl explained t") the Court, these 

maps show the southern f'ro'::.t_i_e.._~ of :~1orocco u.s running aloP..g certain 

capes and rivers of' the Bled s:.bc.., but never :1s ext(.nding beyond the 

\~ad Dr c. 1 a; and t.Lis .:::g:""ees wi t:-1 the -wr:i_tt.:n testinony of the period. 

tt,ap V of .Annex B.2, takcrc from Die Deutsch~ Eandelsexpedition 1886, 

by Dr. R. Jarmasch, Berlin, :;.887, cl.s-arly shcvm the old frontiers of 

Morocco (a: te Grenz<:__:--_?:-l I•laro}dw). <;;;stablishcd on the Atlas mountains, 

and the frontiers of thr.o territories in e si tu<ltion of dependence upon 

the Sultan ( Grenze dcr jcnigl:D Ll:lncler, welche zurn Sultan von I11arokl<:o 1m 

Abhltngigl<:eits-VerhRltniEs stehcn.~. tt:at is to say the Bled Sib::..), which 

follow the course of the 1d<~d Drat a. 

Tllc •••• 
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I.es limites du p;:~.ys du Sous se volent sur la carte XI (arm~ B-2}, 

tir6e de 1 1oeuvre de R. ~)rrtagne~ T~s Berberes et le Makhzen dans le 

sud du M.\roc. Elles vor:.t du I-Iaut-Atlas jus~~u 'a 1 1oued Draa1 

L'importance des cartes gciographi1ueg2 eornme preuve des limites 

entre Etats est Svidente et elle semble decisive lorsque les 

temoignages cotncident. En l'sspec~ les cartes montrent bien que 

1a comrmmaut€i internationale consid€:mit 1 1oued Draa comme la lirr.ite 

sud du Maroc. Les connaissances et 1 1 obJ~ctivite des auteurs de 

cartes de l 1Afrique ne sont pas douteuses, Il est vrai qu'il y avait a 

l 'intSrieur de 1 1Afrique :me terra i_.C;ogntt::t, mis la situation des 

territoires pres des cOtes €itait bien connue. Les 1nt€ir€ts commerciaux 

et politiques a l 1€gard de ces regions etaient consid€rahles et les 

inforrr.e.tions des navigat.eurs, commergants et voyageurs etaient 

continuelles. 

1 Trout reproduit les cartes de Renou de 1844 et. du ministere 
frangais de la guerre de 1848 (op. cit., p. 478-481), Dans la carte 
de Renou, on volt les limi·tcs de ilEtat de Sidi Hicham. 0n trouve 
aussi des r€f8rences a 1 'Etat de .Sidi Hicham et 8. la rEigion des 
uM:I.ures ind.E!pendants 11 dans les cartes UIII-XXIX~ XXXIV et XLII 
(1~-1887) de l 'annexe lhl des· infol':·nc~tion:: et dccC<.r::Gnts prCsent€s 
par le Gouvcrncmcnt c::spa:_:,nol. 

2 La seule carte fommie :par le :r.hroc (en prE'!mier lieu dans son 
livre de documents) a pu induire en erreur, car elle ne signale pas 
la frontiere rrarocaine, mais une limite entre les zones fran9aise et 
es~gnole passant par le cap Bl::..nc, ce qui se retrouve dans ·.J.nc autre 
edition de l.J. tJ6tlo Ci'li'~-G prodt.:J.tr: (:f::7.' h! :~.JUY''Tll'~:IJOilt espc.,_:,nol et 
duns uno cCII'te Q.L;Cor.1P~'"'"..nnn-::. J.,: ·. :~::·.J""1,...t d<-;~; a~:~-:::r.i..tCfi i'rn.ngf'iscs du 
sene~~:ll de 18gl ot d8l:i.mitmt la. "sph.;.,:r·e d':..n:e:.ucnc<~ fra.n.grd.se 1

' et 
.le 11 prot~ctorn.t ~spa;_;nol 11 

( docurr:cnt:;; compl€montai~es pr8sent€s par 
le Gouvernement espagnol, ann. B-2, certeE I et IX)" 
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The limits of the Souss country can be seen on map XI (Ann. B.2), 

taken from R~ Montagne, Les Berberes et le Na~-:hzen dans le sud du r:Jaroc. 

They extent from the High Atlas tc the Vhd Dra 1 a1 .. 

The importanct of the m~ps2 as evidence of inter-State territorial 

boundaries is obvious and appears decisive where the testimony is 

consistent. In the present case, the mnps clearly show th~t the 

international corrnnunity considered the Had Drc. 1 a as the southern limit 

of Morocco .. The 1-mowled,ge and objectivity of the cartogrc:phers of 

Africa are not in doLCbt. It is true th~t there was in the interior 

of Africa a terra incognita, but the situation of the territories near 

the coasts was wel1 known. These reg"lons were the object of considerable 

commercial and political interests and information was constantly being 

supplied by navic;ators, merchants and tr<:.vellers. 

6~ Historic •••• 

l Trout reproduces the maps prE:pared by Rer:.ou in .. 844 ;;;.nd by the Frel·!ch 
Ministry of VJQ_r i:1 1848 (op. cit., pp. 478-481). Renou's map shows 
the limits of the State of Sidi Hisha~. There are also references to 
the State of Sidi Hishe.rr, and the region of the "independent tJJoors" in 
maps XXIII-XXIX, XXXIV, and X'~II ( 1830-1837) of Annex B.l supplied be' 
the Spanish Government. 

2 The only m~~.p su:)plied by f;'Jorocco (placed first in its book of 
documents) m,:cy have proved MiSl·~E..ding, si:hce it does not indicate 
the Moroccan frontier, but a boundary b(:tween the French and Spanish 
zones running through Cabo Bl<>.nco, which is also found in a map 
accompanying the report of the Frf.'nch ;-;.uthori ties of Senegal in 
1891 and delimi tin.g \:.he "French s~here of influence" and the 11 Spanish 
protectorate" (Supplementary doci :men-~s submitted by the Spanish 
Government, Ann. B.2J map ll). 
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6. Liens historigues <n'ec le ~1aroc 

Le fait que le Maroc nit affirmC des droits de souv0rainete sur le 

Sahara occidental appelait l'examen 3 comme question de fait, de la 

fa9on dont ces droits ant ete acquis et de leur maintien 8ventuel au 

moment de la colonisation, 

Le Maroc, auteur de la revendication, devait done 8tcblir ala 

satisfaction do la Col!r 8. qucl moment ot par quels rr.:oyens l'empirc. 

marocain a acquis le Sahara occidental. Est-ce par voie de conqu€te ? 

Y a-t.-11 eu une vraie debellatio des tribus du Sahara ? Est-ce par 

voie de cession? Par quels trait8s ? Est-ce par voie d'occupation? 

Le SabBra 8tait-il terra nullius ? 

S'agissant de savoir s'il y a eu une integration du Sahara occidental, 

il faut voir comment le P!Jaroc en a pris possession. Il faut que la 

possession ait ete effective et qu'elle n'o..it Cte ni trnnsitoire ni 

temporaire. Il ne suffit pas d'un vague animus possidendi, djun 

11droi t de voisin8.ge 11 ou d 'une appartenance comrr.e celle du Maroc au 

Dar el Islam. 

Dans l'hypothese oU 1 'tme des incursions des !Viarocains en 

territoire saharien aurait Ete consid8rec conroe une prise de possession 

d' un terri to ire sans maitre au comme u1o conqu&te,. il fallai t ex8.1J1iner si 

le retrait des forces rnarocaines avait eu l'effet juridique d'un 

abandon. Selon le point de vue le plus raisonn8.ble, il. y a abandon 

lorsque l'Etat envahisseur n'a pas etabli dans le territoire une 

administration rendant effective la contir.uite de son occupation 

et assurant 1' integration du territoire dans son organisation etatique. 

On •••• 
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6, Historic Ties with liJorocco 

Morocco's 2.sscrtion of righ~.s of sovereignty over Western Sahara 

called for the ex:1mination, as a q"J.estion of fact, of the way in which 

those right;;:- had been ~cquired eond lihethcr they still subsisted at the 

time of colonizE:.t.ior.. 

It was thus for Mo~occo ~.s the clai~ent to prove to thG 

satisfaction of the Court when anrl how the Moroccan Empire had acquired 

Western Sahara. Was it by conquest? Was therP a true debellntio of 

the tribes of the Sahara? Was it by cession? If so~ by what treaties?· 

Was it by occupation? Was the Se.hara terra nullius? 

For the purpose of' determining whether Western Sahara was ever 

incorporated in the Sherifian Empire, it is necessary to enquire how 

Morocco took possession of it. Such possession Must have be~n 

effective and nei thcr trunsi tor;y nor temporary. There must be more 

than a vague ~:!:~:~::~!:_possidendi, and 11 right of r:;roximl t;y ., or the fact 

of belcr..J.gir.g, like ~'1iorocco~ to -~he Dar al-Islam. 

On the hypothesis that one of the incursions of th~ Moroccans 

into SRharan terri tory war:; cmJ.sider·ed cts o. tc,king of possession of a 

territory belonging to no-onc or r.s a conquest, it was necessary to 

consider whether the Wi thdraw:-:tl of the r'roroccan forces had h:!.d the 

legal effect of an abandonment. According to the most reasonable 

point of view, abandonment occurs when the invading SU..te has not 

established in the ter:-itory 2.n adr.Jinistration rendering the continuity 

of 1 ts occupation ef'fecti VE< and ensuring the incorporc.tion of the 

territory into the invader 1 s _polity. It is also necessary to prove 

such , ••• 
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On doi t en outre prouver cette integration ab extra en montran't que 

l'Etat acqu€reur Btait responsable envers les autres Etats des faits 

des au tori t€s et htibi tants du terri to ire 1 . 

La colonisa-tion espagnole s 1 est fai te dans la p4riode critique 

sans opposition marocaine .. que ce fO.t de la part de l 1 armee o'u du 

gouvernement. Cela peut expliquer que le Maroc ait tenu a dire a 

la Cour que 11 le fait historique n'est autre chose en c.e qui le concerne 

que !'existence multiseeulaire de l'Etat marocain exer~ant une possession 

immemoriale au Sahara occidental" et qu'il ait ajoute que 11 le Maroc 

peut se pr€valoir de 1 1exercice plusieurs fois s€culaire et historiquement 

ctemontre de la souverainet€ au Sahara occidental 11 et qu' ''au moment de 

la colonisation espagnole le Maroc est consider€ corrune le possesseur 

inunemorial par la corrununaute 1nternati-onale11 (audience du ) juillet). 

Le rl].c=.roc €ta1 t-il en possession du Sahara occidental au moment 

de la colonisation espagnole ? L 1 all€~~",(\(\ .0~~--l.a possession 

immE!rnoriale n 1 exempt,e pas de la f)reuve rtc )_:-~ ·,t0Ssession. La possession 

1mm€moriale sive indefinita se manifeste eomme un fait actuel et 

€vident dont personne ne connait le commencement. Elle n€cessite la 

realisation de deux conclitions. L'une positive : la preu-_,e d'une 

possessio pacifique dans la pE!riode critique, exercee depuis un temps 

si long qu'il n'y a plus souvenir du moment oU elle n'existait pas 

encore. L'autre negative : le caractere ininterrompu~ c'est-a-dire ni 

sporadique ni transi toire ~ de la_ possession. 

Le .... 

1 
Selon 1 'axiome. de Bugeaud, 11En Afrique .• une expEdition non 

suivie d'occupation ne laisse pas de trace plus durable que celle 
faite par le sillage d'un navire sur lamer imnl€nse. '' (Bernard, Le t'ftaroc, 
Paris, 1915, p. 350.) 
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such incorporation ~tt: cxtr:t by showing th~i.t the State acquiring the 

terri tory w:::.s responsible vis-C..-vi.s other St:::ttes for the acts of t,he 

terri tol""J 1 s :">.uthori ties and inhe.bitants1 • 

Colonizc~tion by Spain occurr0d during the cri tic::~.l period without 

Moroccan oppoGit1on 1 whether on the p<trt of the 0.rmy or on that of 

the Govcrnrr~ent., This could cxpl;:dn why r~~orocco told the Court th.::.t 

"thE fact of histOF..f, whc:re Norocco is conce!'Iled, is none other thrm 

the centuries-old existence of the JV!oroccan StatG exercising immemorial 

possession of Western Sabarn11 and added trot 11Morocco may rely un the 

centuries-old nnd histor:i.ca1ly provEn exercise of sovereignty in 

Western Saharo. 11 end that nett the titne of Spanish colonization Morocco 

was considered to be the irnmcmcrio.l possessor by the international 

community" (hcarifl_.e of 3 July). 

W2..s r<iorocco i~~ possession of Heste:r:1 SQ.har2. at the time of 

colonization by Spo.in? The o..ll0gc.tiun of ir:tr.le!":loriz,.l possession does 

not mn:cr: proof of possession Un"r.ecessary~ Immemorial possession 

sive indefini ~a tl~mifests i tse.lf as a present and evide!1t fact the 

commencement of which is un:mown. It rc~uires th0 fulfilment of 

two conditions. Orw condition is positive: proof of 11 peaceful 

possessio during thf: critical period, exercised for so long that 

there is no longer any memory of o. time Wh€n it did not exist. The 

other is ncg<~tive: the uninterrupted - that is to say, neither 

sporadic nor tro.nsitory ., character of sueh possession. 

f"lorocco ··~· 

1 
Accordine; to Bugcaud 1 s ::.xiom~ 11 In Africa, an expedition not followed 

by occupation leaves ::l. trace no mor~ lilsting th.:m the wake of a vessel 
on the boundless oce&n·, 11 (Bernard, Le M3.rcc, Paris, 1915~ p. 350.) 
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Le Maroc n' a pas .. ~aye do prouver. sa. poasoss:ton du Sahara. ooo:tdonto.l. 

au ,_.,nt de le colonisation esPBl!llole. I1 a entondu prouvar sa poasoss1on 

i.alllbloriale pl1r une aerie de faits !soles etsbllssant, sslon lui, liD8 

possession continue du Sul ten du Maroc ~ ti trs de souverein. Il taut 

done examiner ces tal ts et voir s' ils ottrsnt lea cond:t t.l.ons neceasaires 

pour entretner une cozwict1on raisonnable quant ~ ls preuve de ls 

poeaesaion 11!1114moriale1 , 

a) i!elat:tons continues entre le Maroo et le Sahara 

Les expoeee pro!ssntes ~ la Cour per le Maroc mentionnent c~ 

des liene historiques pert:tnents 1 'existence de relations 11!1114morialsa 

entre le Maroc et le Sahara, a1M1 C!.U 0 une eerie de ta1 ts pert:touliers 

o1 tea COIIIII8 preuvea d\1 POll VOir du Maroc sur le Sahara oco1dentsl. 

Dana la deuxiltme pert:te de son expose ecri t, le Maroc fait 

resa<'l'tir, en mottcnt lo texts en itellquea, l 11mp~ance qu'il 

attribue ~ •oo. f..:tt essential .dans l'histoire mnroof41111 : la 

congu8te p<lriodigue d\1 Maroc interieu.r par le M!roo exterieU£ •• , 

Ie plus souvent, Yi'!'.dynut1o nee-· au-dell>. do 1 'Atl011 a CollQuiS 1e 

Maroo a tlant1gue 11
• 

Le peaaege c1 to! est employe d 'une rnanil>re llqu1 voque; 11 eemble 

avoir fte interprete oO!DSIO a1jplifiant qu '11 '1 a deuX Maroc, l' 1nterieur 

et l 'exterieur, et que le Maroc exto!rieur eat le Sahara. Cette phrase 

de •.•• 

l 
Lea allolga tions d\1 Maroc laissent encore planer un doute non 

diaaipll devant la Cour : queUe est la valeur des m@mes !'ai ts et ar~nts 
employes pOilr atteindre des object1fs differents : revendieat1on auoceosive 
du Ore.M Maroc, de la Mauritanie, du Sahara occidental, du nord du 
Sahara occidental ? · 
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Morocco has not attempted to prove its possession of Western 

Sahara at the time of colonization by Spain. It has sought to prove its 

immemorial possession by a series of isolated facts which, it has 

contended, established continuous possession by the Sultan of Morocco 

as sovereign. It is thereforE- necessar--.r to examine these facts and 

see whether they satiS~J the necessary conditions for the formation of 

a reasonable conviction as to the proof of immemorial possession!. 

(a) Tinbrokf'n RAlations bet1t~en Morocco and the Scllar<! 

The statements submitted to the Court, by Morocco mentio~as relevant 

historic ties1 immernorial relations existing between Morocco and the 

Sahara, as well as a series of special facts cited as proofs of Morocco's 

authority over Western Sahara. 

The following quotation in the second part of the written statement 

of Morocco is underlined to indicate the importance attached to it: 

11 this basic fact of Moroccan history, the periodic conquest of inner 

Morocco by outer Morocco .•• In most cases a dynas~y that has come into 

being beyond the Atlas has conquered Atlantic Moroccan. 

The passage quoted is used equ1vocally; it seems to have been 

interpreted as meaning that there are two Moroccos~ inner Morocco and 

outer Morocco, and that outer Morocc0 is the Sahara, The sentence in 

the Moroccan statement is a word-for-word quotation from l 1 Histoire du Maroc 

by •••• 

1 
The Moroccan allegations prompted a doubt which the hearings failed 

to dissipate: what value can be attributed to identical facts and 
arguments used in pursuit of different objectives: the successive 
claims to Greater Morocco, Maurita~ia, Western Sahara, the northern 
portion of Western Sahara? 
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de l'expose marocain est reprise mot pour mot de l'Histoire du Maroc 

d 'Henri Terrasse (Casablanca, 1949, I, p, 13), Il faut done voir ce 

qu'est le Maroc selon cet auteur. Dans la carte hypsometrique du 

Maroc qui est inseree dsns son livre (p. 8-9), la limite sud du Maroc 

est le Draa, Pour Terrasse, le Maroc a des fagades maritimes (p, 4-6) 

et des fagades ~t acces terrestres (p, 6-10); ·~ les etudiant, il 

rel€ve l 1 importance de la fagade pr4saharienne du Maroc, c'est-a-dire 

la place que 

11 ces confins semi-d€sertiques, parsemes d 1 oasis, ont tenu 
dans la vie du pays. Leur r8le fut double : les oasis de 
vallees qui s 1 Cchelonnent du Tafilelt au Draa, par le Gheris, 
le Todgha et le Dades ont constitu€ un couloir d'invasion et, 
par-la, une des entrees du Maroc ••. 

Les oasis marocaines, qui ont ete un vestibule et une 
entree secondaire du Maroc, furent aussi les ponts du desert. 
Les caravanes qui traversaient le Sahara occidental aboutissaient 
au Draa ou au Tafilel t," (P, 7. ) 

''ces li<rl.sons cnro.v[J.DfCres ave_c le monde eo.horicn ot 
l'Afrique noire, m@me lorsqu'elles furent continues, resterent 
legkres et fragiles,,. 

Le Maroc est done, dans son ensemble. un pays isol€. 
Il ne possede sur l'exterieur que trois voies d'acc€s de valeur 
inegale,.,; enfin une longue rue d'oasis qui n~ donne guere 
d'acces directs qu'a l'extr@me-sUd du pays~ mais qui est un 
des aboutissants du Sahara et du Soudan." (P. 10.) 

Dans la "VUe d 1ensemble 11 qui termine l'oouvre de Terrasse, le 

Maroc ext€rteur est considere colTlltle constitue par 11 le Maroc oriental11 et 

"la zone des oasis" (ibid,, II, p. 460-464), De la zone des oasis~ 

Terra sse c'!.i t encore 

11 Les deux provinces occidentales de cette zone presaharienne, 
le Sous et le bas Draa, eurent souvent Une destin€e a part. Le 
Sous a toujours ete depuis les Almohades au pouvoir du Makhzen, 
Mais, de cette etroite enclave, en bled sibaJ les Sultans n'ont 
que rarement pu etendre leur emprise sur la montagne et les 
oasis," (P. 463.) 

n .... 
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by Henri Terrasse (Casablanca, 1949~ I~ p. 13). We must therefore 

ascertain what Morocco meant for Terrasse. In the hypsometric map 

of Morocco included in his book (pp. 8-9), the southern boundary of 

Morocco is the Dra'a. In his view, Norocco has seaward fronts 

(pp. 4-6) and landward fronts and also aecess points (pp. 6-10); 

in his study of them~ he refers to the importance of the pre-Saharan 

front of Morocco, that is to say the place that: 

11 
••• these semi-desert areas 1-:ith their scattering of oases, have 

occupied in the life of the o.;ountry. Their role was twofold: the 
oases of the valleys, situated at intervals from Tafilet to 
Wad Dra' a by Charis, the Tadgha and the Dad€s, were an invasion 
corridor an~t, consequently, one of the gateways to Morocco11

, 

11The !~oroccan -;"-ases_, which were a hallway and a secondary 
gateway to Morocco, were also the bridges across the des&rt. 
The caravans that crossed tBstern Sahara terminated at the 
Dra'a or at Tafilelt. 11 (P. 7,; 

"These caravan links with the world of the Sahara and 
Black Africa, even when they were continuous, rem.:U.ned tenuous 
and fragile. '1 

"Mcrocco~ as a whole~ is therefore an ~-solatE~d country. On 
the outer side it nas only three access points of different value •.• , 
lastly a long path of oases. which hardly gives direct means of 
access except at the extreme south of' the country, but which is one 
of the terminal points cf the Sahara and the Soudan." ( P. 10.) 

In the "overall view1! with which Terrasse concludes his work., outer 

M('rocco is considered to be constituted by ''eastern Morocco" and the 

"oo.sis region 11 (~., II~ pp. 460-464). Of the oasis region., Terrasse 

says: 

11The two western provinces of this pre-Saharan zone, the 
Souss and the lower Dra 1u, often had a separate existence. Since 
the Almohads, the Souss was always under the authority of the Makhzen. 
But from that narrow enclave, in the Bled Si!:";a, it was rare for 
the Sultans to be able to extend their ascendancy over the mountains 
and the oases." (P. 463. ) 

It .••• 
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Il semble done evident que~ selon Terrasse (dont l 1 autorit€ est 

reconnue taci tement par le Maroc)~ le Maroc exterieur est la zone 

pr€saharienne, dont la limite est le Draa1, et done que le Sahara 

occidental est en dehors des fronti€res du Maroc. 

b) §Eopee almoravide 

L'expose Acrit marocain (deuxieme partie) a consacr€ plusieurs 

pages a faire ressortir l'irnportance des Almoravides dans 1 1 6volution 

du Maroc et ce dBveloppernent se fonde sur des citations de 1' oeuvre 

de Terrasse. L'exploit Btonnant des Sanhaja au Litham, la conqu@te 

du Maroc (ainsi que de l'Espagne musulmane) par des Sahariens ant ete 

consideres comme dBcisifs, peut-@tre avec raison, pour l'existence du 

Maroc (Terrasse, op. cit,, I, p, 256)~ Mais l'union et la relation 

entre le Sahara et le Maroc ont ete de bien courte durSe. ~'autres 

passages du livre de Terrasse expliquent comment elles ont pris fin. 

Abou Bekr, devenu seul chef du mouvernent almoravide, voulant r€gler 

des dissensions qui venaient d'Sclater au Sahara, laisse le commandement 

du Maroc almoravide a son cousin Yousof b. Tach!'in 11 8. qui 11 f'ai t 

epouser Ze!neb, pr€alablement r€pudiee suivant la loi. Au retour 

d'Abou Bekr, Yousof devait lui rendre son commandement et son epouse 11 

(p. 222). 

"Yousof b. Tachf'in •••. 

l 
La m@me limite suivant 1 1 oued Jraa est indiquee dans les cartes 

sur 11Le Maroc au temps des Idrissides 1
i (L p. 111), ''I.e Maroc entre les 

Idrissides et les Almoravides" (L p. 167), 11Le peuplement du Maroc au 
d€but du XI8 siecle 11 (I, p. 195), "I.e Maroc sous les Almoravides" 
(I, p. 233-234), "Le Maroc des Almohades" (I, p, 264-265), "Le Maroc aous
les Merinides" (II, p. 24--25), 11Les entreprises portugaises au Maroon 
(II, p. 113), "Le Maroc sous les Zenatta" (II, p, 152-153), "Le Maroc 
seus les Saadiens 11 (II, p. 168-169) et 11 Le Maroc sous les Alaouites" 
(II, p. 248-249). 

Il f'aut noter aussi que l'existence de dynasties d'origine saharienne 
et les conqu@tes du Maroc par les Sahariens {Almoravides, Ma el A'!nin, 
El Hiba) ne signifient pas l'annexion du Maroc au Sahara; ce sont des 
exploits sans avenir, 
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It therefore seems plain tT'.'lt .. according--to Terrasse (whose 

authority is tacit2.;r recognized by Moroeco), outer Morocco is the 

l 
pre-Saharan zone, the limit of ·.vhich is the Dra 1a , and that Western 

Sahara is therefore outside the frontiers of Morocco. 

(b) Almoravid epoch 

In the second part of :lts written statement the Moroccan Government 

dev•.)tes several pages to showing the importance of the Almoravids in the 

development of Morocco; its argumer.t is based on citations from the work 

of Terrasse. The astonishing achievement of the 11veiled Satibaja11
, and 

the conquest of Morocco (and also of Muslim Spain) by the Saharans, have 

been considered decisive, perhaps rightly, in the history of Morocco 

(Terrasse, vp. cit., p. 256). But the unlon and the relationship 

between Sahara and Morocco were of very short duration. other 

passages of Terrasse' s book explain how they came t.., an end. Abou Bekr, 

who had hecoiJ:l€1 the soi.e chief of t; e Almoravid movGment, wished 

to settle disputes that had broKen out in the Sab_j.ra and left the 

command of Almoravid Morocco to his cousin, Yussif Ibn-Tashfeen 

11 whom he married to Zeinab~ who had been previously repudiateif in 

accordance with the law. On AL~u Bekr 1 s return, Yussif was to 

return to him his command and his wife 11 (ibid., I, p. 222). 

1 
The same lirni t - f'Jllowing the course of the 1:Jad Dra' a - is shown 

on the maps of Le IV1aroc au temps des Idrissides (I, p. 111), Le Maroc 
entre les Idrissides et les Almoravides (I, p. 167), Le peuplement du 
Maroc au debut ~u XI siecle (I, p. 195), Le Maroc sous les Almoravides 
(I, pp. 23.3--234), Le Maroc des Almohades (Ij pp. 264-265), Le 'Maroc sous 
les Merinides (II, pp. 24-25), Les entre. rises ort aises au Maroc 
(II, p. 113), Le Maroc sous les Zenatta (II, pp. 152-153 ~ Le Maroc sous 
les Saadiens (li, pp. 16G-l69L Le f•iaroc sous les Alaouites 
(II, pp. 24B-240). 

It must be noted also that the existence of dynasties of saharan 
origin and the conquests of Morocco by the Saharans (Almoravids, 
Ma ul- 1Aineen, al-Hiba) do not signify tt.e annexation of Morocco to 
the Sahara~ they were exploits with no future significance. 
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11Yousof b. To.chfin av~~ t affirme son pouvoir et enracin€ 
nu Mc..roc le mouvcJJent ulmore.vi,de. L1 aventure des Sanh.o..._ia au 
voile, s<:..~nrienne a .ses d€-buts 1 devenait de plus en plus marocaine. 
I.e retour d 1 Abou Bela.' allai. t t:ttre 1' occasion d 1 un c;este d6cisif. 
Abou !3{)le"' r8Ltbli t lo.. pn.:Lx J.U- d0scrt. Croyant n.voir c..ssure 
les bases nemes du mouvement alrnoravide~ il revint vers le }hroc 
pour y reprendre ses conqu@tes. Yousof b. Tachfin, sur le conseil 
de Ze!neh, decida de ne pas rendre a Abou Bekr le pouvoir supr@me, 
tout en 4vitant une lutte a main armee. Il se porta au-devant 
d 1 A.bou Bekr avec de riches presents et une solide escorte. 
Lorsque les deux chefs se rencontrerent, Abou Bekr s'etonna de 
ces cadeaux : 'c'est pour que tune manques de rien au desert', 
lui reponrlit Yousof b. Tachfin. Abou Bekr comprit et 11 
retourna au pays des Lemtorma. Il etait rest6 W1 Saharien; 
Yousof b. Tachfin etait devenu un Marocain .•• 

Le mo~vement almoravide au Maroc etait pratiquement coup€ 
du d€sert; il ne lui restait plus qu'une issue : achever la 
conqu&te du Maroc." (P. 223.) 

Cette ciLation sert a montrer, au moyen d'une anecdote symboli4ue~ 

la rupture qui intervient a nouveau entre les deux mondes : le Sahara 

est oublie par les Almoravides devenus Marocains. Ainsi le Maroc, 

sous les Almoravides, a comme fronti€re sud l'oued Draa (carte figurant 

dans l'ouvrage de Terrasse, I, p. 232-233). 

Les incursi~ns ou expeditions des sultans du Maroc ont un but 

bien limite. EJ.les ont des raisons economiquefi bien commes. Il 

s\agit des mines de sel de Taghazze, de la gomrne arabique, de l'or et 

des esclaves noirs du Soudan. Le sultan Moulay Ahmed El Mansour, est-il 

dit, arriva a et.ablir 50:1 autoritE! dans le Sahara, apr€s sa conqu@te de 

Tombouctou. Son expedition victorieuse et eclatante retentit dans tout 

le Sahara et, a sa suite, le ~aroc put maintenir son influence sur le 

Soudan. Celle-ci dura de 1591 a 1612. Le sultan Moulay Ismail 

s'interesSa a nouve~u au Scudan, surtout pour acqu6rir des esclaves noirs7 

et il reussit a le mettre sous son influence; mais, a sa mort en l727J le 

tribut de Tombouctou cessa. 

Les .... 
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11 Yussif Ibn-Tashfeen had consolidated his power and 
es-~ablished the Almoravid ;Y-ovement in Jlrlorocc0. The enterprise 
of the V8iled Sa.nhaja~ originally Saharan, bec8.r.'le more and more 
Moroccan. The return of i~hou Bekr •,.Jas to be the occasion for 
a decisive gesture. 11 

11 .li.bou Be:tr re-established peace in the aesert. Thinking 
that he had assur·ed the Al.rr:oravid r.1ovement at its very basis~ be 
returned to Noroce:o to resume his conquests there. Yussif J:bn-Tashfeen~ 
on the advic:e of ZeLnab, decided not to return the supreme command to 
Abou Bekr, but also to avoid an armed struggle. He pres8nted himsel_f 
before Abou Be;kr vri tb rich presents E:nd a strong escort. When the 
two chiefs met each other, Abou Bekr expressed surprise at the gifts: 
1 they are to make sur;:~ you lack nothing in the desert 1 , 

Yussif Ibn-Tashfeen replied. Abou Bekr understood and returned to 
the land of the Lemtouna. He had remained a Saharan; 
Yussif !bn-Tashfe8n had become a Moroccan." 

"The Almoravid mOViement in Morocco was practically cut off 
from the desert; there was only one other course ,:~pen to it: to 
complete the conquest of Morocco. 11 (P. 22j.) 

This quotation, by means of a symbolic anecdote, serves to indicate 

the fresh schism which occurred. between the two worlds: the Sahara was 

forgotten by the ;·1lrnoravids, who had become Moroccans. Thus Morocco, 

under the Alrnoravids, had the \oJad Dra r a as its southern frontier 

(vide m-:tp, Terrasse, I, pp. 2)2-233). 

(c) Conquest of Timbuktu 

The incursions or expeditions of the Sultans of Morocco had a 

restricted purpose. They were carried out for ec::nomic reasons which 

are well-known. Their objectives were the Tegbazza sal tmines~ gum 

arabic, gold and black slaves from the Soudan. Sultan M.oulay 

Sultan Moulay Ahmad al-;~ansour, it is said, succeeded in establishing 

his authority in the Sahara after his conquest of Tirnbuktu. His 

dazzlingly victorious expedition resounded throughout the Sahara, 

and thereafter Morocc·) was able to maintain its influence on the Soudan. 

That influence lasted fr~m 1591 to 1612. Later, Sultan Moulay Ismail 

took a new interest in the Soudan, in particular in order to acquire 

black slaves, and he succeeded in establishing his influence there. 

On }Qis death in l727J however, tribute from Timbuktu ceased to be paid. 

The ••.• 
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Les expeditions marocaines vers le Soudan eurent une influence 

eph€m€re au Sahara. Les Sultans n'avaient d'int€r€'t pour ces lieux 

d€sertiques que dans .la mesure oU le chemin a suivre pour arriver au 

Soudan les traversait. Les tribus sahariennes n 1€taient pas en mesure 

de resister~ mais elles recouvraient toute leur libert€ nprCs lo 

depart dea forces marocatnes. On'doit noter ouss1 que les expBditions 

marocaines suivaient le parcours ordinaire des caravanes, c'est-a-dire 

le trajet de Tindouf au senegal, en laissant de c6te l'actuel Sahara 

occidental, chemin plus eloign€ et inhospit,alier. 

Malgre le caractere tres limit€ de ces conqu@tes, elles laisserent 

un souvenir durable. Elles expliquent les r€ponses donnees aux 

Puissances europeennes par les autorit€s marocaines qui ant pretendu 

que les domaines du SUltan allaient jusqu'au senegal, a Tombouctou et 

sa region, sous le pretexte que les Sultans avaient ete souverains de 

ces territoires et se consid€raient toujours comme tela (Trout, op. cit., 

p. 137; oui cite Miege, op. cit., III, p. 305). Ce3 revendications 

trouvent leur €cho dans l 1 id€e du Grand Maroc prGchee par El Fassi. 

d) Tentatives de soumettre le SOUB 
/ 

Le sultan Moulay Hassan- ( 11 le Sanguinaire") arrive a €tablir 

l'autorite cherifienne gravement entamee sous Mohammeti XVII (1859-1873). 

Dans la r€gion du Sous~ l'Etat maraboutique du Tazero~~lt et la 

principaut.€ des Beyrouk ne reconnaissent pas leur d€pendance envers le 

Makhzen. Les enormes d.roits d'importation et d'expcrtation pr6leves 

au port de Mogador, qui d€tient le monopole du commerce de la rtfgion, 

poussent les cheiks du Sous a se mettre en relation avec des Europ€ens 

pour ouvrir des ports le long de leurs c8tes et y disposer ainsi de 

debouches commerciaux libres d'imp8ts. En 1879 Beyrouk signa pour 

Mackenzie •••• 
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The Moroccan expeditions to the Soudan had an ephemeral influence 

in the Sahara. The Sultans had no interest in these desert areas 

except in so far as they were on the route to the Soudan. The 

Saharan tribes were in no position to resist, but they regained full 

freedom once the Moroccan forces had withdrawn. It should also be 

noted that the Moroccan expeditions followed the regular caravan route, 

in other wor~s that from Tindouf to Senegal, thus by-passing present-day 

Western Sahara, the route through which wa~ more roundabout and inhospitable. 

Notwithstanding the very limited extent of these conquests, they were 

to be long remembered. They explain the replies given to the European 

Powers, by the Moroccan authorities who claimed that the Sultan 1 s domains 

reached as far as the Senegal River, and included 'I'imbuktu and the 

surrounding region, on the pretext that the Sultans bad been sovereigns 

of these regions and still regarded themse:ves as such (Trout, op. oit., 

p. 137;. citing Mi3ge" op. ci .!:._." III, p • .305). Those claims were 

subsequer:tly revived in the C{')ncr·pt of Greater Morocco advocated by El Fassi. 

(d) Attempts to Subjugate the Souss 

Sultan Moulay Hassan ("the Bloody11
) succeeded in establishing Sherifian 

authority, which had been seriously weakened under Muhammad XVII \1859-187.3). 

In the region of the Souss, the marabout State of Tazeroualt and the 

principality of the Beyrouk family did not acknowledge their dependence 

0n the Makhzen. The enormous import and export dues levied a·t the 

port of Mogador, which had the monopoly of commerce in the region, 

encouraged the sheikhs of the Souss to enter into relations wj_th 

Europeans for the purpose of establishing ports along their coasts and 

thus acquiring duty-free commercial outlets. In 1879 Beyrouk signed 

for Mackenzie a concessi•n charter conferring on the North-West African 

Company •••• 
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Mackenzie une charte de concession dormant a la North west African 

Company le monopole du commerce maritime dans les territoires de 

l'oued N•un. Si Hossein, chef du royaurne berbere du Tazeroualt, a 

des pourparlers pousses avec des conmJergants frangais pour l'€tablissement 

drun autre port. Il y.a aussi des projets espagnols, allemands et 

belges aux. rOOme~ fins et avec les m@mes personnages. 

Tout cela suppose un grave peril pour les finances et pour 

l'autorit€ du Sultan, qui se d€cide a l'action militaire sur les conseils, 

semble-t-il, de sir John rrummond Hay. En mai 1882 Moulay Hassan p€netre 

dans la plaine du Sous avec une arm€e de quarante a soixante-dix mille 

hommes, selon lcs evaluations. Les difficult€s de ravitaillement ne lui 

permettent pas de pousser jusqu 1 8. aoulimine, Il n 1 y a pratiquement pas 

de combat. Les notables de toutes les tribus de la region se pr€-sentent 

au Sultan et promettent de s'opposer aux agissements des etrangers. Des 

la fin du mois de juillet, l 1 arm€e se retire (Miege, op. cit., III, 

p. )51). 

Les resultats de cette ~remiere campagne ne sont pas ctecisifs. 

En 1884 un mouvernent insurrecti•nnel des tribus chasse les ca!ds nomm€s 

par le Sultan. En 1886 Moulay Hassan d€cide de se remettre en campagne 

avec une armee de quarante mille hommes. Le titre de card est donne 

dans toute la plaine du Sous a de nombreux cheiks de Si Hossei~. Decide 

a occuper aussi cornpletement que possible le Sous, le Sultan etablit 

une serie de postes 8. Tiznit, 8. Kasbah Ba Amrane 3 8. Assaka .. 8. Goulimine 

(Miege, op. cit., III, p. 352-354). 

Les ..•• 
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Company the monopoly of :.:;Qo.-bCJrn-:.: tro.:le in the terri torics of 

the Wad Noun. Si Hussain, the chief of the Ber'-·er· Kingdom of the 

Tazeroualt, had extensive negotiation.s with French traders for the 

esta"l::lishment of anott.er port. There v:ere c.lsc Spanish, German and 

Belgian projects wit;.b the same obJectives and involving the same 

characters, 

All tllis irnpl5.ed a serious threat to the finances and authority 

r~f the Sultan, who decided, apparently on the advice of 

Sir John Drummond Hay_, t·) take military action. In May 1082 

Moulay Hassan enter·,O!d the plain of the Souss with an army variously 

estimated. at between h:J,OOO and 70,000 strong. Supply difficulties 

prevented him from penetrating ~s far as Q.ol:Lmeen. There was 

practically no fighting. The notables of all the trihes of the 

region presented themselves hefore the Sultan and promjsed to oppose 

the machinations of the foJ:-eigners. 1\. t the end of .Tuly the army 

withdre\; (Mi&ge, op. cit., III~ p. 551). 

The results of thlS first campaj_gn wtre not decisive. In 

1884 the caids appoh1ted t-y the Sultan were d:.."iverl out by a tribal 

insurrection. In 1886 MouiP.y Hassan decided ;-.o take the field once 

more with an army of 40,000 men. The title of caid was conferred on 

a considerable number of Si Hussain's sheikhs throughout the plain of 

the Sousa. Having made up his mind t,o occupy the Souss as thoroughly 

as possible, the Sultan catabJ.ished a se::"ies of military posts at 

Tiznit, Kasbah Ba f\mrane~ Assaka and Q.olimeen (Mi6ge, op. cit., 

III, pp. 352-35'+). 

The .••• 
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Les deux exp€ditions de Moulay Hassan1 ont pour effet la perte de 

l'ind4pendance du Tazeroualt et de l'influence des Beyrouk, mais 

l'autorit€ du Sultan, toujours plus nominale qu'effective, ne s'€tend 

pas aux tribus au-dela du Draa (Trout, op, cit,, p, 153-155 et carte 16), 

La d€caGence du pouvoir du Sultan apr€s le trait€ de 1884 s'aggrnve 

pendant le regne d'Abdel el Aziz IV (1894-1908), que ses goOts europeens 

et sa propension a augmenter les imp8ts rendent impopulaire et qui se 

heurte a des rebellions dans tout son Empire. Dans le bled siba en 

general et en particulier dans le Sous, l'anarchie r€gne et les pillages 

deviennent de plus en plus frBquents. 

Malgr€ l'appui du SUltan, Ma el A!nin se heurte a l 1 opposit1on non 

seulement des Tekna rnais aussi des A!t Moussa de Goulimine (Tr0Ut, op. cit.~ 

p. 156). L'indepcndancc des Sanh.:.j~, des Resuotbat., des Boruber et des 

Touareg s'affirme et elle est a l'origine de nouvelles luttes entre 

tribus du Sahara (F. de la Chapelle nEsquisse d 1 tme histoire du Sahara 

occidental11
, Hesp€ris, XI, fasc. 1.:;.2., 1930, p, 90). 

Au morr£nt oU la colonisation espagnole de la Sakiet El Hamra aurait 

pu commencer (traite du 27 novernbre 1912), l'autorite du Sultan a disparu 

dans la zone2 • C'est l'€poque de la lutte des fils de Ma el A!nin centre 

les Marocain~ consid€r€s par eux comme truftres a la cause musulmnn~. 

Il semble que ce ne soit pas sans raison que l'on ait dit 1 

11 Ainsi •.•• 

1 
Elles ne ctepassent pas l'oued Noun (audience du 2 juillet). 

2 M@me la factorerie du cap Juby, qui avait ete vendue par le 
Gouvernement britarmique au Sultan en 1895, "€ta1t abandonnee par le 
Sultan11 en 1911 (Infonnations et documents prtfsent€s par le Gouvernement 
espagnol, ann. 19, app, 11). 
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l The two expeditions of Moulay Hassan resulted in the loss 

of Tazeroualt 1 s independence and put an end to the ir,fluence of 

the Beyrruk family_, but the Sultan's authority .. still nominal 

rather than effective, did not extend to the trH·es beyond the 

Dra'a (Trout, ~it., pp. 153-155 and map 16). 

The decline in the Sultan's power after the Treaty of 1884 

accelerated during the reign of Abdul 1 .\z ___:._:z Dl ·: 1894-1908) 11 

whose European tastes and fondness for increasing taxes made him 

rmpopular and led to rel:ellions throughout his Empire. In the 

Bled Siba in general and the Souss in particular_, anarchy reigned 

and acts of pillage became increasingly frequent. 

Notwithstanding the Sultan's support_, Ma ul-'Aineen encountered 

opposition not only from the Tekna but also from the 'Ai t Moussa of Q.olimeen 

(Trout, op. cit., p. 156). The independence of the Sanhaja, the 

Regheibat, the Beraber and the Touareg became more pronounced and 

was tho:;; cause of fresh conflict..> between Saharan L.ribes (F. de la Chupelle 

"Esqui~~e d 1une histoire du Sahara occ:lctental n~ HesperisJ XI, fasc. I-II, 

1930, p. 90). 

By the time Spanish colonization of the Sakiet El Hamra could have 

begun (Treaty of 27 Novem~er 1912), the Sultan's authority over the area 

had vanished2 . This was the period of the struggle waged by the sons 

of Ma ul-Aineen against the Moroccans,. whom they reearded as traitors 

to the Huslim cause. 

There would appear to be coo~ reason for the observation: 

IITflUS 

1 Which did not GO beyond Wad Noun (hearing of 2 .July). 

2 Even the trading station at Cape Uby, which the British Government 
had sold to the :~\ultan in 1895, 11 had been abandoned by the Sultan11 in 
1911 (Information and documents supplied by the Spanish Government, 
Ann. 19, App. 11). 
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11 Ai.ns1 )amais, sauf au Souda.n ~ ~ 1 epoquo de Al Mansour et 
au T01.1at-Gourara pendant le regne de quelques sultans 
part1oul.1Erement actifs 1 }a aouverainet(; marocE:~ine ne s '_eat 
exercee sur le Sahara" (Hussori, op, cit., p. 56; les itall.ques 
sont dans le tex_te). 

e) Ma el Atnl.n 

Lea por1~-parole du Maroc ont donne une. importance extraordinaire 

~ 1a tigure de Ma el Atnin, ccnvaincus·que sa vie et ses exploits 

appu1ent de fa;on. probante la these· marocaine de 1 '·integration du 

Sahara occidental a l'emp1re marocain1 . 

A l 'Ass<ornblee generale, M. Lerak1 " l'nppelc ln conduite de 

Ma el Atn1n,qu1 a combattu avec acharnement la penetration fran9aise-, 

et 11 u domande 11Y a ... t-11 t'uit ·hictorique ill:..tstrnnt d~, f<:'o.O:Oll ;:;.ussi 

.frappante la determination du peuple marocain a preserver son unite 

nat1onale et ;;err1tor1ale ?" (A/PV .. 22i~9.) Ses luttes centre le 

colon1a11sme au Sahara occidental et au service du Sulten du Maroc ont fte 

exposees dans la deuxieme partie de 1 1expose ecrit du Maroc, 

L'internt du Mat•oc pour r.-ta el A"':tnin est fort explicable. 

Ma el- A1nin. ·ne au Sahara" fonde Smara Mns le t.et'ri toire de la 

Sakiet El Ha.mra, Il aura des relations et.roi tes et amicales avec le 

sultan du Maroc pendant de nombreuses annees et U~s relations avec: le 

Maroc ·jusqu 1li la fin .de ses 'jours. L1llisto1re de la vie de Ma el A!nin 

et .••. 

1 
Dans ]:.a R6publtgue islamique cle Mauritanie et. le Royaume du fo.'taroo, 

p. 10, Ma: el A!nin est mentionn€ dans 1 1 arg,J.mentut;j on historique sur 
1' appartenanc:e de la Mauritanie au MaroC' .• 



"Thus never, except in the Soudanat tne time of al-Mansour 
and the Touat-Gourara during the reigns of a few particularly 
active sultans, was MoY.occan SOI/erei nt exercised ever the 
8ahara11 {Husson, op. cit ; p. 5 ; italics original . 

(e) Ma ul- 1 Aineen 

The spokesmen for the Kingdom of Morocco attached extraordinary 

importance to the fiGUre of Ma ul- 1Aineen, convinced that his life 

and exploits provide cogent support for the Moroccan thesis of the 

l 
integration of Western Sahara with the Moroccan Empire • 

In the General Assembly, Mr. Laraki recaJ.led the conduct of 

Ma ul- 1Aineen, who had struggled tenaciously against French penetration, 

and asked "Is there a more striking historical example of the detemination 

of the Moroccan people to preser·..re their national unity and territorial 

integrity?" (A/PV.2249). An account of Ma ul-~ 1 Aineen 1 s campaigns 

against colonialism in ~·estern Sahara and in the service of the 

Sultan of Morocco was given in the second part of f"lorocco.'s written 

statement. 

Morocco's inter8st in Ma ul- 'J\.ineen is easy to explain. 

Ma ul- 'Aineen, who was bo!'n in the Sahara~ fonnded Smara in the 

territory of the Sa~iet El Hamra. He had close and friendly relations 

with the Sultan of Morocco for many years, and relations with Morocco 

until the end of his days. Nevertheless, the history of the life of 

!V!a ul- 'Aineen •... 

1 In La B.Cpublique islamiquc de f,1auri tanie et Le Royaur;!--, -ltc '."o.,ro0, 
p. 10, Ma ul- 1 ,\ir~een is menticmed in the historical argument concerning 
Morocco· s ownership o:t' fJ]auri tania. 
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et de ses fils contredit neanmoins de fagon flagrante l'idee que 

Ma el A!nin est devenu sujet du Sultan et qu'il a fait de la Sakiet El Hamra 

l une partie int€grante du Maroc • 

Ma el A!nin aurait pu @tre un autre Yousof b. Tachfin, le h€ros 

almoravide. Lui aussi est originaire du Sahara et est une personnalit€ 

religieuse et guerriere d'un prestige extraordinaire, exer9ant une 

influence dominante sur plusieurs tribus sahariennes. Mais les conditions 

sont autres qu'a l'epoque des Almoravides. L'objectif de toute sa vie 

sera de lutter centre la penetration frangaise qui se manifeste de plus 

en plus au Sahara. Il semble y @tre pousse non seulement par le d€sir 

de livrer laguerre sainte a l 1 infid€le, rnais aussi par la necessit€ de 

survivre. Les sources du commerce d'esclaves noirs, fondamentales pour 

son economie, sont en effet menac€es et l 1 avance frangaise coupe de 

mani€re progressive et inexorable les voies de son commerce avec le 

sud. 

Ma el AYnin cherche des lors des alliCs partout, Il demande de 

l'aide aux Allemands et aux Espagnols et surtout il s'efforce d 1 obtenir 

l'alliance du Maroc, qui est la Puissance musulmane la plus voisine et 

qui se sent lui aussi menace par la France. De son c6te, le Maroc voit 

dans Ma el A!nin un a111e au Sahara$ utile pour 1 1aider contre la 

progression des arm€es frangaises qui l'encerclent par le sud. Alliance 

naturelle, mais qui deviant vito diffioilo on r&i,on de l'influence 

croissonte oxercCe par ln Fro.ncfe sur le Gouvornement marocain. 

I.e .... 

1 Il faut lire les renseignements donnes sur la vie de Ma el A!nin 
par MM. Ould Maouloud et Yedali Ould Cheikh (audience du 9 juillet). 
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Maul 'Aineen and his sons is lD glaring contradiction with the 

view that !lla ul- 'Aineen became a S'J.bject of the Sultan and that he 

l 
made the Sa~·.ict El Hamra a.n integral part of Morocco · 

Ma ul- 1 ;\ineen might have been anoth€1' Yussif Ibn-- Tas~feen, the 

Almoravid hero. Yussif~ too_. was a native of the Sahara. Like Yussif, 

Ma ul- 1 Aineen wa~ both a religious pers:Jnali ty £Dd a wc;.rrior of enonnous 

prestige exercising a d.ominat:i_ng influence ave<· several Saharan tribes. 

But the circumstances werP. different from those of the Alrnoravid epoch. 

The purpose of his whole li:'e wa;:; to be to combat the French penetration 

which was in ever increasing evidence LD the Sar.ara~ He seems to have 

been impelled to do s0 not only by th~ d~'sire ·~~, uage a holy war against 

the W1b~liever, but aL.:;o becauc;e of' the need to survive; for the 

sources of the trade -:.n black slaves, an essen~ial fac-l;".or in his 

economy, were thY'~atC!n':!d_. enj the F~ench anvance was progressively and 

inexora~ly c:..J.tting his trade rout~s wJ·_ th -the south. 

~'. ul- 1Aineen proceeded t.1 seek allie; in a~_l quar .. ;-?-rs. He a:-:-ked 

the Ge!'rl1ans and the Spaniards for assistance, and above all he sought 

alliance with Morocco, ·,..rhich ·ws.:::. hir:; DL<i_ghbour and the closest Muslim 

Power, and which also felt threa·L-s':leC:. by France. Morocco, for its part, 

saw r:a ul·· 1 Aineen a;:; an ally i!", t'i1e Sahara who could be useful in helping 

to check the progress of the French armies 1 which were encircling it from 

the south. It was a nature.! aJ_lian0e, "~Jut it s0orl became a difficult one 

as a result of the grovring influence of F-::-ance on the Moroccan Government. 

cPhe ••.. 

1 Reference should be made to the information on the life of 
Ma ul·- 'Ainecm given by f\l:r. Oulci. Maouloud u.nd by Mr. Yedali Ould Cheik.h 
(hearing of 9 July), 
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Le pouvoir de Ma el A!nin au Sahara est toujours limit€, Sa 

politique, qui s'appuie sur. l'autorit€ du Sultan, et ses appels a 

l'union des tribus auteur du Sultan pour resister aux Fran9ais se 

heurtent ala m€fiance des chefs des tribus sahariennes a l'€gard 

des Marocains, ainsi qu'a l'esprit d'ind€pendance des Tekna eta 

l'inimitie du puissant cheik Sidia. En fait Ma el A!nin ne perd jamais 

son ind€pendance et son initiative politique; 11 n'est pas sujet du 

Sultan et les autorit€s marocaines n'exercent pas la rnoindre influence 

l dans le territoire domin€ par lui 

Lorsque son alliance avec le Maroc est a son z€nith, les lettres 

du Sultan et de Ma el Arnin contiennent maintes expressions d'amiti€ et 

de loyaute, r€dig€es ala mode fleurie de l'€poque; ~a el A!nin y apparait 

comme envoye par le Sultan pour l'union des mahometans du Sahara centre 

l'envahisseur infidele. 

Mais les relations entre Ma el A!nin et les sultans iront en se 

d€teriorant a mesure que se fera le rapprochement du Maroc et de la France. 

Pendant quelque temps. la politique du Maroc sera d 1aider en secret 

Ma el A!nin a r€sister. en favorisant la contrebande des armes pour les 

Sahariens gr~ce a l'enclave marocaine de cap Juby. La France ne tarde 

pas a se lasser du double jeu du Maroc et impose finalement la convention 

du 4 mars 1910, par laquelle le Maroc s 1 oblige a emp&cher toute aide a 

Ma el A!nin ••.• 

l 
Sur l'independance religieuse et politique a l'egard du 

Sultan, voir ses d€clarations uu cours de son prCQicr peleri~e 
a La Mecque (audience du 9 juillet). 
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The po~ver of Mil ul- 1Aineen in the Sahara W3.-S, however, limited. 

His policy, which reli~~ upon the author! ty of the Sultan., and appeals 

to the tribes to unite t=tround the Sultan in order to resist the French, 

ran up DgZ-inst the mistrust felt for- the Morocccms by the chiefs of the 

Saharan tribes~ as well as again:st the spirit of independence in the 

Tekna tribes and the enmlty of ·':he powerful Sheikh Sidia, In point of 

fact_. !-la ul- 1Aineen never lost his inde:_:.endence or political initiative, 

He was not a subject of the Sultan, and the Moroccan authorities did 

not have the slightest inf'luence over the t.err:t tory he dorninatedl.~ 

The letters exchanged between the Sultan and Ma ul-;Aineen 1when 

their alliance was 3.t its zenith, contain numerous expressions of 

friendship and loyalty, drafted in the flowery s~yle of tl1e period. 

Ma ul- 1Aineen appears in these lettemas the envoy of the Sultan sent 

to unite the J-1uslirns of the Sah:::.rr~ Ct.3ainst the invadin.g unbelievers. 

But t.he relations bet"'ecn M:::t. u.l~- 1 f'.ineen and the Sultans deteriorated 

steadily as relations between Morocco and France improved. For a time, 

Morocco I' s policy was to gi v:;; clandestine help to Ma ul- 1 Aineen ~ s 

res;l.stance by promoting the ~muggling of anns to the Saharans through 

the Moroccan enclave at Gape Jub,y FrFt:-.ce soon lost patience with 

Morocco 1 s double game and. ultimately insisted upon the n!;reernent of 

4 March 1910, by Article 10 of which Morocco undertook to prevent all 

assistance to M'-l ul-'Aineen~ The irnrned.tate consequence of 

Ma ul-1 Aineen agai~st Morocco~ He proclaimed himself 

Sultan ••.• 

lror Ha ul-' Aineen's religious and political independence of the 
Sultan1 sec his staterr.ents at the time of his -first pilgrimage to 
Mecca (hearing of 9 July). 
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Ma el A!nin (art. 10). La consequence imm€diate de la nouvelle 

politique marocaine sera une energique reaction de Ma el A!nin centre 

le Maroc. Il se proclame sultan et marche centre Fes, mais il est 

arr€te par l 1 arm€e du general Moinier et vaincu a Tadla. Apr€s sa 

mort 3 son fils El Hiba se proclame Sultan en 1912 et, envahissant le 

Maroc, il arrive a prendre Marrakech; 11 sera .vaincu par l'armee du 

general Mangin. Les troupes frangaises 8vitent ainsi que le Maroc 

ne soit conquis par une armee de Sahariens. 

L 1 ind€pendance des successeurs de Na el Ai"nin et des autres 

groupes de tribus du Sahara qui ne les suivent pas se maintient 

jusqu 1en 1934; la 11 pacification11 totale du Sahara, comme celle de la 

zone pr€saharienne, est le r€sultat de la consolidation du 11fai t 

colonial 11
• 

Il n'y a pas d€.· preuves etablissant que f\1a el A~nin ait pris 

possession de la Sakiet El Hamra ou de quelque autre territoire du 

Sahara au nom du sultan du r~aroc. Il y a des preuves que les tribus 

sahariennes de l' obedience de !VIa el A!nin ne se consid€raient pas et 

n'etaient pas consicterees comrne des sujets marocains. L 1acceptation 

de 1 1 autori te religieuse du Sultan du Maroc et:llt prE:!cairo elle nussi; 

elle etoit invoquec t~t qu 1elle pouvcit Gtrc utile pour pousser a la lutte 

centre la France, Une fois perdu tout espoir d'aide de la part du 

Maroc~ le desaveu de l'autorit& du Sultan ne pouvait prendre une forme 

plus radicale : Ma el A!nin puis son fils El Hiba se proclani.:-r(::nt 

sultans des croyants et envahircnt le Maroc. 

f) Accord anglo-mar·ocain du 13 rr.ars 1895 

Comme il a cteja·ete dit, il existe des preuves apparemment 

incontestables etablissant que la frontiere du Maroc a 1 1 ext~me-sud se 

trouvai t .••• 
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Sultan and marched against Fez, but he was halted by General Moinier 1 s 

army, and defeated e t Ta dla. After ~is death, his son al-Hiba 

proclaimed himself Sultan in 19:L2 and, invading Morocco, :rucceeded in 

capturing Narra!<esh .: he was eventually defeated by the anny of 

General f'.1angin. French troops thus prevented the conquest of Morocco 

by a Saharan army 0 

The independence of the successors of Ma ul- 1Aineen and of the 

other groups of S&haran tribes that were net among their followers 

lasted until 1934. The total 11 pacificationn of the Sahara, like 

that of the pre-saharan region, was the result of the consolidation of 

the "colonial fact 11 ~ 

There is no evidence to establish t~lt Ma ul- 1Aineen took 

possession of the SaJ<iet El-Hamra or any other Saharan terri tory in 

the name of the Sultan of {V[orocco~ Ther2 is evidence that the 

Saharan tribes contr'clled by tlia ul- 1 A tneen did not regard themselves 

as Moroccan subjects and were ..,_ot so regarded. Their acceptance of 

the religious authority of the Sultan of !Vlorocco was alsc precarious: 

it was invoked w:1ile it could be useful tc promote the struggle 

against France. Once all hope had been lost cf assistance from 

Horae co~ there was & disavowal of t,he Sultan 1 s authority that could 

not have been more complete: rvro. ul- 1Aincen, and then his son al-Hiba, 

proclaimed themselves Sultan of the Believers and invaded Morocco. 

(e) The Anglo-Moroccan Agreement of l3 il'~rch 1895 

As alrec_d,y mentioned .. there is ,::,pprcrentl.v incontrovertible 

evidence that the extreme southerly frontier of Morocco was nowhere 

furthvr •••• 
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trouvait t<>Ut au plus a l'oued Draa. c'.est en tenant compte de ce 

fait etabli que l'on doit envisa~r l'accord anglo-marocain de 1895 

(Lazrak, op. cit,, p, 172 et suiv,), 

Cet accord met· fin aux difficultes nees entre le Maroc et la 

Grande-Bretagne au SUJet de 1 1 etablissement de Mackenzie au cap Juby, 

Dans 1a premiere clause de 1 'accord, 11 est dit que, '"i le Gouvernement 

marocain achete ledit etablissement a la North West African Company 

"no one will have any claim to the lands that are between 
Wad Draa and Cepe BoJador, and which are called Tarfaya above
named, and all t.\1e lands behind it, because all this belongs to the 
territory of Morocco" (Lazrak, op. cit., p, 40•j). 

La clause II aJoute : 

"It is agreed that this Government shall give 1 ts word 
to the English Government that they will not give any part of 
the above-named lands to any one whatsoever without the concurrence 
of t.he English Government." (Ibid.) 

Ces textes sont considth-es corrune la reconna-issance de ce que la 

souverainet6 du Maroc ne s 'etend pas seulement entre le Draa et. le 

cap BoJador, mais sur tout le Sahara occidental (.!ill., p, 173). 

SUr la valeur de l'accord; 11 taut faire les observations suivantes 

concernant son but limite et l'attitude de la Grande~Bretagne et de· la 

France en la rna tiere1 • 

La factorerie' de Msckenzie ·., 6te la source de graves incidents et 

de difficultes diplomatiques entre le Maroc et la Grande-Bretagne. 

L 'accOrd intervient a un moment. 01)_,. 4tant don'rl.G sa mauvaise situation 

economique . ... 

1 L . Sur la pol~mique auteur de la traduction du texte- aral:>e, 
voir audiences des· 10 et. 25 ju1llet. 
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further than the Wad Drata at the furthest. This established post 

must be borne ir. r:1ind when considering the Anglo-Moroccan 

Agreement of 1895 (Lazrak 1 op. cit., p. 172 et sey,) 

The 1895 agreemGnt brought to an end the difficulties tb~t hnd 

arisen between f!Jorocco and Great Britain over [··1acl-;:en iets settlement 

at Cape Juby. In clause I of the agreement, it is said th<:tt, if the 

Moroccan Government buys the said settlement from the North West 

African Company: 

11 
••• no one will have any claim to the lands that i!.r'e bE! tween 

Wad Drae. and Co.pe Be jador, and which c..re called Terfaya above 
named and all the lands behind it, because all this belongs 
to the territory of r~1orocco 11 (Lazrr.k, Le contentieux t.erritorial 
entre le Maroc et 1 'Espagr.e, p. 4C6 §lglish text in 
Hertslet, The r-Jap of Africa by Tres.ty. 2nd edition, Vol. III, 
p. lch':!J.) 

Clause II adds: 

11 It is n.greed that this Government shall give its word to 
the English Government the:.t they will not give any part of the 
above-n.::..med lends to cny one wDa tsoever without the concurrence 
of the English Government. 11 (Ibid. ) 

These texts are considered to constitute recognition that the 

sovereignty of Morocco embr2.ced net only the region between the Dra 1 a 

and Cape Bojador, but also the whole of Western Sahara (ibid., p. 173). 

With regard to the weight to be ~~tt::ch~d to the u.greement, the 

following o'oservations must be made concerning its limited purp(.Se 

nnd the .;:,ttitude of Great Brit;;:.in and France on the question1 • 

The Mnckenzie tradir~ station had been the source of serious 

incidents and diplomatic difficulties between Morocco n.nd Great Britain. 

The agreement w~s re~ched at a time w~cn} given its ur£Rvourable economic 

position •••. 

position •••• 

l 
Or ... the polemic concerning thP tran5lation of the Arabic text, see 

hearings of 10 c:nd 25 July. 
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6conomique, la North West African Company a int€r@t a vendre, a un 

moment aussi oil la diplomatie britannique se trouve dans une situation 

incommode. Comment continuer a jouer le r8le de protecteur du Maroc 

contre les convoitises des autres Puissances en continuant a occuper 

1 ' 1 e cap Juby centre la volonte du Gouvernement marocain ? 

La clause relative a l 1 €tendue du territoire marocain s'explique 

comme une faveur faite en apparence au Gouvernernent marocain2, mais 11 

y a une contrepartie en faveur de la Grande-Bretagne, celle-ci se 

r€servant une influence sur cette c6te, opposable le cas €ch€ant aux 

autres Puissances, 

La port€e internationale de la d€claration sur les domaines du 

Maroc est tres limit€e puisque, comrne l'a observe Delcass€, l'accord 

est res inter alio~ acta (Trout~ op~ cit. 7 p, 166) 7 done sans valeur 

envers les autres Puissances. 

La d€claration est aussi en contradiction avec la conduite ant6rieure 

du Gouvernement britannique. Mackenzie s 1est en effet etabli au cap Juby 

apr€s avoir €te inform€ que l 1 oued Noun etait ind€pendant du Maroc et que 

ce territoire €tait sous le pouvoir du cheik Beyrouk. c'~st Beyrouk qui 

en juin 1879 acco~e a f\1ackenzie un petit terri toire pour y installer 

sa factorerie. 

Il .... 

1 
Ce qui a ate deja iuvoque par sir John Drummolld Bay ouprcs 

du Gouvernement britannique (Miege, op. cit., III, p. 302-303). 

2 La 'f' d'At re erence au cap Bojador a vraisemblablement sa raison e re 
dans l'inimiti€ existant alors entre le Sultan et Beyrouk~ qui se disait 
ind€pendant et mait1~ de la principaute de l 1 oued Noun~ laquelle~ selon 
lui, s'etendait jusqu'au sud du cap Bojador. 
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positio~, it was in the interest of the North West African Campapy to .GSll, 

and also at a time whe:r British diplomacy w2.s in an awkward situation. 

How could Britain continue to play the role of prutector of !Vlorocco 

against the cupidity of the other Powers while s.t the same time continuing 

to occupy Cape Juby against the will of tho:; !>1oroccan Government1 ? 

The clause conc.z.rning the extent of Hc-rocco.n terri tory can be 

explained as an apparent favour to the Moroccan Government2 , but in 

exchange there was reserved to Great Britain a certain influence on the 

same coast, which could, if necessary~ be sot up against the other 

Powers. 

The international scop~ of the statement on the extent of Morocco 1 s 

sovereignty Nas strictly limited, sincr:=.:, as Delcasse observed, the 

agreement was res int8r alios acta (Trout, op. cit., p. 166 L and thus 

ineffective vis-a-vis the other Powers. 

The statement wr:.s also in conflict witr: the previous cond:wt of 

the British Governnent. Mackt:>lZie had in fact E :5tablished himself' 

at Cape Juby a.fter having been informed that 'Nad Notm was independent 

of Morocco and that the territory was under the .?..Uthority of 

Sheikh Beyrouk. It was Beyrouk 'i'lho, in ,June 1879, granted Mackenzie 

a small piece of land to estublish his trading-st2tion. 

It .... 

l A point already made by Sir John Drwmnond Hay to the RritishJ 
Government (Miego, op. cit., III, pp. 302-303). 

2 
The reason for the reference to Cr~bo Bojador lay apparently in the 

enmity existing at that time between thG Sultan and Beyrouk, who had 
proclaimed himself to be independent and the master of the principality 
of Wad Noun, which, according to him, extended as far as the southern 
extremity of Cabo Bojador. 
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Il est interessant de lire la correspondance conservee dans les 

archi'ves bri tsnniquee sur 1 'etsbl1esement au cap Juby. Les au tori tea 

marocaines affirment lea droits du Sulton sur le cap Juby,. en faisant 

valoir qUe les tribua musulmanes habitant le territoire au sud du Draa 

juaqu'au Soudan et a l'extr@me-sud du Ni@Or n'ont pas ·d'autre souverain; 

que Moulay Iama!l a irnpos~ son au tori te dans le Sahara par le force ·des 

annes; et que lesdites tribu·a, bien que rebelles, mentionnent le Sultan 

dans leurs prieres. Les autorites britsnniques, tout en affirmant que 

leur gouvernement ale desir de maintenir l'1ntegr1te des possessions 

du sultan du Maroc, repliquent que depuis toujours la limite extr8me 

des domaines du Maroc est a l'oued Noun, que le pouvoir marocain dans 

le Sous m@me est tres faib1e et qu'i1 est absurde de confondre l'autorite 

religieuse avec l'autorite politique. E11es citent.cQmme pr~uve que le 

nom du sultan otto~n est mentionne dans leurs pri€reS par des musulmans 

d'Asie et d'Afrique, sans que peraonne lea conaidere cornrne des sujets turcs 

{Infox~tions et documents presentes par le Gouvernement espagnol, ann. 20, 

app. 18-29). 

Il importe 'de noter lS valeur 11m1 tee que les Puissances c:oncernees 

attribuent a 1'accord de 1895. Lo Gouvernement fran~ais s'ernpresse de 

prCvenir le Gouvernement marocain de ce que 1 1accord peut @tre contraire 

aux inter@ts du Maroc et que la deuxieme clause do1t s'entendre comme une 

rererence au cap ,Juby proprement dit et non au reste de la cilte et a 
1'1nterieur (1!1.!£., ann. 2, app. 35), A l'ocoasion des pourpsrlers 

preparato1res au tra1 te secret de 1904 entre 1 'Espagne et la France, 

la France essaie de s'assurer. de l 1 attitude de .la Grande-Bretagne. Au 

debut de 1904, ecrivant au ministre Delcasse a 1a suite des protestations 

de la presse espagnole, l'ambassadeur Paul Carnbon pr6cise qu'elles sont 

"d' autant ...... 
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It is interesting to read the correspondence on the Cape Juby 

settlement preserved in the British archives, The Moroccan authorities 

affirmed the rights of the Sultan over Cape Juby on the grounds that the 

Muslim- tribes that inhabited the territory to the south of the Wad Dra 1a 

as far as the Soudan and at the extreme .south of the Niger had no other 

sovereign, that Moulay Ismail had imposed his authority in the Sahara 

by force of arms, and that the said tribes, although rebels, mentioned 

the Sultan in their prayers. The British authorities, while affirming 

that their Government wished to uphold the integrity of the Sultan's 

possessions,. retort~d that the furthest boundary of Mora .. '~' 1 s terri tory 

had always been at the Wad Noun, that Moroccan control in the Souss 

itself was very f8eble, and that it was absurd to confuse religious 

authority with political authority. As proof of the latter argument, 

they pointed out that the name of the Sultan of Turkey was mentioned in 

prayer by Muslims throughout Asia and Africa, who were not and never 

could be considered Turkish sub..;ects ( I:~.formation and documents 

supplied by the Spa~ish Government~ Book IV, ann, 20~ apps. 18-29). 

It is also important to note the restricted validity that the 

Powers concerned attributed to the 1895 agreement. The French 

Government endeavoured to persuade the r.~oorish Government tMt the 

agreement might be against Moroccc 1 s own interests and that clause II 

should be interpreted as referring to Cape Juby itself and not to the 

rest of the co2stline and hinterland (ibid., ann. 2, app, )5). At 

the time of the preparatory negotiations for the secret treaty 

between Spain and France of 1904, France endeavoured to ascertain 

the attitude of Great Britain. At the beginning of 1904, 

Ambassador Paul Cambon, writing to Minister Delcass€ following 

protests in the Spanish press, stated that they were: 

" the •••• 
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11 d 1 autant plus sp€cieuses que la domination du Maroc entre 
l'oued Draal et le Cap Bojador n'a jamais ete admise par 
aucune Puissance,et que c 1est uniquement pour faire allouer 
des indemnit€s a ses nationat~ du Cap Juby que le Gouvernement 
britannique a reconnu la souverainete du Maghzen sur cette •• c8te" (Husson, .£e.,_ ci.,!_., p. 36)2. 

La Grande-Bretagne ne fera pas d 1 objection au traite 

franco-espagnol du 27 novembre 1912 par lequel est attribuee a 

l'Espagne~ au sud du Maroc, la zon8 de la Sakiet El Hamra (jusqu'a 

la rencontre avec le parall€le 27° 40' de latitude nord), trait€ 

qui reprend dans leur int€grit€ les articles 5 et 6 du trait€ de 1904. 

c) ~ettres .... 

1 Dans !'arrangement du 7 juin 1905 sur la limite entre le 
sud alg€rien et l 1Afrique occidentale frangaise, il est dit que 
le cap Noun consti tue la frontiE:re du f\'Jaroc. Le caD Noun est a 
1'embouchure du Draa (cap Draa) (Trout, ~i.,!_., p·. 182-188). 

2 Il est dit aussi que: 11 L1Espagne, install8e au Rio de Oro 
au sud du cap Bojador, a toujours considere la c8te s 18levant 
jusqu'au cap Juby comme lui appartenant, et des cartes anglaises 
la lui attribuent, 11 
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, ... · the Tor-e specious in that Morocco 1 s rule between the 
V.a.d Dra 1 a and Cabo BojaQm· has never been admitted by any 
Power and it is solely in or'der· l~o get compensation for its 
national::::; of Cape Juby tho.t. the British Government recognized 
the sovereignty of the Mal<::hZG:1 on this coast 11 (Husson_. op. c;t,, 
p. 36)2. 

Great Bri tair:. did not ra:ise any ob,Jection to the treaty between 

France and Sp2.in of 27 November 1912, under which the Sakiet El-Han:tra 

region in the south of Morocco (as far as parl!!llel 27° lW' N latitude) 

is attributed to Spain: the 1912 treaty incorporates, in their entirety, 

Articles 5 and 6 of the 1904 treaty. 

(g) Letters , , • , 

1 In the arrangement of 7 June 1905 regarding the boundary between 
southern J-\lger·ia and French 1:Jest l'.frico., it is stated that Cape Noun 
constitutes the frontier of Morocco. Capr:o Ncun is at the rnou·th of 
the Dra'a (Cape Dr1J 1a) (Trout~ o>::l, cit.~ pp. 162-188). 

2 It is also said that 11 Spain .• est.ablished o.t the R1o de Oro to the 
south of Cape Bojador, has always considered the coast up to Cape Juby 
aS belonging to it~ and Brit~sh maps ascribe :i:t to 11Spainrr, 
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g) Lettres annexes a 1'accord franco-allemand du 4 novembre 1911 

Dans ces lettres annexes, il est di t : 11 €tant convenu que le Maroc 

comprend toute la partie de l'Afrique du Nord s'6tendant entre l'Algerie~ 

1' Afrique occidentale fran<,taise et la colonie espagnole du R:lo de Oro" 

(Lazrak, op. cit., p. 416). Ce membre de phrase a ete consid€re comme 

une reconnaissance par la France et l'Allemagne de ce que la zone de la 

Sakiet El Hamra et ~me toute la Mauritanie etaient a l'interieur des 

limites du Maroc (ibid., p. 177). 

Le veritable sens de ces lettres appara1t a leur lecture. Le 

Gouvernement allemand tient a dire qu'il n'apportera aucun obstacle 

"dans l'hypoth€se oU le Gouvernement frangais croirait devoir assumer 

le protectorat du Maroc''. Il se di t heureux d 1 ajouter 11que 1 1 Allemagne 

restera €trangere aux accords particuliers que la France et l'Espagne 

croiront devoir faire entre elles au sujet du Maroc 11
; apr€s cette 

phrase Vient le paSSage dEfja Cite : 11 €tant CODV8nU,, 0 II Ce qui est 

convenu sur l'etendue du Maroc n'a d'autre but que de pr€ciser les 

r€g1ons d'Afrique dont l'Allernagne se d€sinteresse en faveur de 

la France et que la France pourra mettre sous son protectorat au 

coloniser- a mains qu'elle n'en fasse 1 1 objet d'accords avec l'Espagne -, 

zone dont fait partie le Sahara tout entier~ c'est-a-dire la Sakiet El Hamra 

et la Mauritanie. 

Il convient aussi de noter que~ dans les relations entre la France 

et l'Espagne, la Sakiet El Hamra est souvent consid€r€e comrne une 

partie du Rio de Oro. Ainsi, dans une lettre de M. Pichonj ministre 

des affaires etrangeres, au ministre des colonies, en date du 2 avril 1913~ 

11 ..•• 
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(g) Letters annexed to th~ Franco-German Agreement of 4 November 1911 

In these letters it is said ", •• it being understood that Morocco 

comprises all th:1t part of Northern Africa which is situated between 

Algeria_. French West Africa, and the Spanish Co.lony of Rio de Oro ••• u 

(Lazrak, p. 416). Tbis phrase h~:ts been I'egarded as an acknowledgment 

by France and Germany that the Sakiet El-Hamra regicn 1and even the 

whole of Mauritania,l<-J..Y within the bound<~ries of Morocco (ibid._. p. 177). 

The true meaning of thlJSe letters becomes apparent when one reads 

them. The intention of the German Government was to state that it 

would place no -:-:bstacle in the way 11 in the event of the French Government 

deeming it necessary to assume a protectore.te over Morocco11
• It states 

that it has pJeasure in adding 11 that Germany will not intervene in any 

special agreements which France and Spain m0.y think fit to conclude with 

each other on the subject of f.1oroccon; after this sentence comes the 

passage .-mated : 11it bL·ing unde:rstood ••• 11 • The understanding about 

whe.t wes comprised by "Morocco 11 had no purpose oth.er than that ~r 

specifying the regions of Africa in r0lation tc which Germany waived 

any interest of its own in f::J.VO'Jr cf Frc~.nce, and which France could 

place under its protectorate or colonize - unless it entered into 

agreements about them with Spn.in; the entire Sahara t-Je.s included in 

the area,in other words the Sa.kiet EJ.-H8.mra and Mauritani.:t. 

It shuuld also be noted that in rel&tions between France and 

Spain, the Sakiet El-Hamra is often regarded as a part of the Rio de Oro. 

Thus_. in 3. letter dated 2 April 1913 from Mr. Pichon, Minister for 

Foreign Affairs, to the }fi.nist·~r of Colonies, it is ssid 

that •••. 
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il est dit qu 'en vertu des conventions fro.nco-esp,.gnoles du 3 octobre lgOif 

et du 27 novembre 1912 la region c'e Smara iait partie de la 

1 
colonie du Rio de Oro (Trout, op. cit., p. 212 ). 

II. Liens .juridigues du territoire avec 
1 1ensemble rrauritanien 

La question des liens juf1'1d1ques de 1 1t:nsemble mauritanien avec le 

territoire du Sahara occidental pose des ''problemas tr€s diffic11es 11
, 

comme l'a reconnu l'un dee porte-parole de la R~publique 1elam1que de 

Mauritanie (audience du 10 juillet), Cela est vrai s 111 s'agit de 

soutenir 11ue la r.t<uritsnie a des liens de souvereinete avec le t~rri to ire 

en raison des liens qu 1ava.it, avec ledit territoire, l 1ensemble mauritanien 

au moment de la colonisation espagnole. 

Ia 'Cour avait, avant tout~ a_ B 1interroger sllr 1 fe:xistence ~Jre du 

sujet auquel etaient attribu~s lea liens au drutts de souverainete. Au 

morrent de la colonisation esragnole, existait-11 un ensemble mauritanien ? 

L 1enser:J>le rrliuritanier; avait-il alors la condition de per•sonne jurldique 

et la ca~c:l.t6 d tavcir des dr:_}its ? Ce sont 18. des questior:ta auxquelles, 

ma.lgr6 les effcrts les plus courageux ... on ne saurait trouver une r6ponse 

affirmative cQnvainoante. 

S1.1r 1a base des exp,:lses pr€sentes et des 1•enseignements fourilis 

p:t.r lea parties concern6es, il appareit corTJJre une v€rite incontestee 

q_u •au morrt?nt de la. colonir.ation espagnole il y avai t au Sahara 

un grand nombre de tribus d 1origines ethniques d!veraes, des tribue 

normdes, semi-nornades, 00denta1res ou sem1-sr§denta.ires forrr~B;nt 

des confederations et des ligues ephemeres (1 1em1rat de l'Adrar fut 

une exception tempora.ire) en lutte oontinualle ent.re ellea avec 

ce •••. 

1 :cans la carte administrative marocaine de 1934, le Ric de Oro 
commence a l'oucd Draa (Trout, op. cit., planche 31, p. 5;1:!-533). !:Ens 
le l'l'@me sens 1 'arretf5 Nsldentiel du 11 janvier 19)5, art. 2, ~ 
(documents prcsenMs ""'' le M'lroc, ann. 89 (B)). 
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that by virtue of the Franco-Spanish Convention of 3 October 1904 and 

that of 27 November 1912 the regicn of Smar.::L is p.':!.rt of the colony . 

of the Rio de Oro (Trout, .9E.:.. cit., p. 212)
1

• 

II. Legal Ties of the Terri t;ory wi t/"1 the Ncwri tanin.n Entity 

The <:'..lestion of legal ties between th"~ Mauritanian entity and the 

terri tory of Western Sahara raises 11 very difficult problems 11
, as 

Professor Salmon 1 the spokesman for the Islamic Republic of Mauritania, 

acknowledged (hearing of 10 July). ··:'hat is certainly true if the 

intention is to maintain that Mauritanta h.:::.s ties of sovereignty with 

the territory by reason of the ties tho.'b the Mauritanian entity h:td 

with that territory a.t the time of colonization by Spain. 

First of all, the Gourt had to satisfy itself of the very existence 

of the subject to which ties or rights of sovereignty were attributed. 

At the time of colonization by Spain, was there a Mauritanian entity? 

Did the M2.uritanian entity then have legnl personality, so as to be 

capable of rnving rights? These are questions to which, despite the 

bravest attempts, no convincing affirmative answer can be found. 

On the basis of the statements made ~md the information supplied 

by the parties concerned, it would seem to be an undisputed fact that 

at the time of colonizntion by Spain there were in the Sahara a large 

number of tribes of different et!mic origin - nomadic tribes, semi-

nomadic tribes, settled or semi-settled tribes, which were grouped into 

short-lived confederations and leagues (the Emirvte of the Adrar was 

a temporary exception) and which were engaged in continuzl struggles 

among •••• 

1 on the Moroccan adr:J.inistra ti vc map \Jf 1934, the Rio de Oro begins 
at the \lad Dra 1a (Trout, op. cit., nlute 31, pp. 532-533). Cf. the 
residential decree of 11 January 1935, Art. 2,hl (documents supplied 
by Morocco, Ann. f\9 (B)). 
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ce que cela comportait de razzias, de guerres, de vola et de vengeances. 

A 1 1 6poque de la colonisation espagnole, on ne voit pas de signes d'un 

ensemble, ni a 1 1 exterieur, ni a l 1 int€rieur. Chaque tribu, sans tenir 

compte des autres, passait des trait€s, des accords et des contrats et 

faisait des actes de soumission ou de protectorat a l'egard des Puissances 

europ6ennes ou du Maroc. Les tribus avaient entre elles des relations 

semblables a celles de pouvoirs independents, C'etait telle ou telle 

tribu qui s'~ngageait avec une autre et non !'ensemble. On ne voit 

figurer !'ensemble en rien et pour rien; cet ensemble n'acqu€rait 

ni ne possedait aucun droit, 1l n'avait ni responsa.billtes ni 

devoirs juridiques ou non juridiques. 

L'idee et m@me la realite sociologique de l'ensemble mauritanien sont 

n.6es aprbs lc 11fai t colonial" et en consequence de celui-ci. La resolution 

du 28 aotlt 196o du comite politique de la Li[;Ue arabe reuni 

a Chtaura (Liban) considere la Mauritanie comme 11 une entit€ artificielle 11 

(Livre blanc sur la Mauritanie, Rabat, 1960, p. 117). Elle n'existait 

pas avant la colonisation frangaise. ctest pourquoi le Gouvernement de 

la R€publique islamique de MaUritanie a tenu 8. relever que : 11 Au x:xe siecle .. 

tout comme le Maroc, la Mauritanie a ete profond€ment transformee par ce 

que l'on a appel€ le 'fait colonial franQais 111 (La R€publigue islaruigue 

de Mauritanie et le Royaume du Maroc, Paris, p. 29). 

Les populations du territoire qu'on aime appeler Bilad Chinguiti 

etaient, au moment de la colonisation frangaise, comme une nebuleuse 

sans forme deftnie, composee de tribus et de sous-tribus mouvantes et 

changeantes, ayant en puissance des possibilit€s imprevisibles. Comment 

done appeler ensemble ce qui, par l'union et la separation d'autres groupes 

humains semblables 3 n'a pris corps que par l 1effet de 1 1 organisation 

admdnistrative et de la pacification imposees par la France ? 

L'idee •.•. 
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among themselves - with the resulting razzias, wars, robberies and 

feuds. At the time of colonization by Spain it is hard to detect any 

externul or internal signs of an entity. Each tribe, ta.lcing no 

account of the others, concluded treaties, agreements and contracts 

and made acts of submission or protectorate with the European Powers 

or with Morocco. The relationships of the tribes betweer: therr.selves 

were similar to those of independent powers~ It was this or that 

individual tribe which entered into commitments with another, and 

not the entity. There is no glimpse of the entity playing any role 

or serving any purpose; the entity acauired no rights, possessed no 

rights, had no legal or non-leg~l responsibilities or duties. 

The concept - and even the sociological reality - of the Mauritanian 

entity came into being after~ an~ as a conse~uence of, the "colonial 

fact11
• In the resolution adopted on 28 August 1960 by the Political 

Committee of the•Arab League at its meeting at Chtaura (Lebanon), 

Mauri t.cnia is considered 11 an a;~·tificial enti ty11 (""/hi te Paper on 

Mauritania, Rabat, 1960, p. 129:\ It did not exist before the 

French colonization. That is why the Government of the Islamic Republic 

of Mauritania stressed that: "In the 20th century .. Mauritania .. just like 

Morocco, underwent profound changes as a result of what has been called 

the 1French colonial fact 1 11 (La R8publique islam! que de Mauritanie et 

le Royaume du Maroc .. Paris, p. 29). 

The pop1llation of the territory which it is sought to call the 

B1lad Shinguitti was, at the time of the French colonization, an 

amorphous cluster composed of tribes and sub-tribes - moving and 

changing .. and whose ultimate configuration it was impossible to 

predict. How then is it possible to apply the term entity to what, 

by the merger and separation of other similar human groups, took 

shape only as a result of the admi~istrative organization and the 

pacification imposed by France? 

The •••• 
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L' id8e de 1 'ensemble chingui ttien s€dui t comme un beau mythe 

patriotique a respecter; mais un mythe ne saurait avoir de liens 

juridiques avec un territoire quelconque. 

Les consid€rations sur le nomadisme, pour interessantes qu'elles 

scient du point de vue ethnologique et m~me de lege ferenda, ne sauroient 

remedicr au maru1uc d'unit€ deS tribUS ot a l 1 inOXistenoe d 1 Ull 

ensemble susceptible d'@tre apprecie en droit. 

La construction audacieuse d'une co-souverainete des tribus sur 

des territoires dGtermin6s nc semble pas viable. Des tribus disparates 

ou rn3me ennemies ne peuvent se transformer de but en blanc en conf€d€ration 

ou en f€d€ration. On ne saurait non plus apparemment penser a une 

souverainete des tribus en mouvement continuel sur des parcours qui 

s 'entrecroisent. 

Le fait que les tribus rrequentent de fagon continue un m@me 

parcours pourrait @trc,cornme ~ continu et consenti,a l'origine 

d'une servitude (comme celles que le droit international connatt)~ mais 

11 n'est pas de nature a fa1re nattre un droit de souverainete sur un 

territoire, d 1 autant moins que, cornme 11 a €te dit a la Cour, les 

parcours chan~nt selon les conditions climatologiques et les relations 

entre les tribus et les Etats voisins. 

cee ohevauoho!es sur lies paroours etalolie, a travers les trent.U.r<~s 

dos Eto.ts actuels, sont consonties. et perr.tin:oa on vertu ie relations de 

bon voisinage, mais non impos9es par le droit; a tout moment elles 

peuvent @tre suspeniues pour 1.m motif important, par exemple une guerra. 

Essayer. ~ •• 
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The idea of the Shinguitti entity iS attractive, like a t:eautiful 

patriotic myth that inspires respect; bu"l .::.. myth can have no legal 

ties with any territory. 

Considerations on the o:;_uestion of nomadism, however interesting 

they may be from the ethnological point of View and even de lege ferenda, 

cannot make up fol' the leek of unity of the tribes and the non-existence 

of any entity capable of legal assessment. 

The bold proposition of a co-sovereignty of tribes over particular 

territories does not seem to stand up. Disparate or even mutually 

hostile tribes cannot change in <'c. flash into a confederation or a 

federation. Nor does it really seem possible to conceive of a 

sovereignty with reference to tribes that are in continual movement 

on a series of intersecting routes~ 

The continuity of passage of tribes over the same route might , 

as a continuous usus by consent, give: rise to a servitude {such as 

those recognized by interna tioP:ll law), but it is not of such a. 

nature as to create a right of sovereignty over a territory -

particularly since, as the Oourt was informed, these routes vary 

according to climatic conditions and the relationships between tribes 

and neighbouring States. 

These movements along established routes, crossing the frontiers 

of present-day States, were effected by consent, and permitted in 

accordance with good neighbourly relations, but noi~ imposed by law; 

any time, they could be suspended for an important reason, such as 

a war. 

To ...... 
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Essayer de d€duire de l'existence d 1analogies ethniques, culturelles ou 

g€ographiques l'existence de liens juridiques sur un territoire, c'est 

faire tm saut dans le vide; les porte-p.:..role de la Mauritanie n 1 ont pu 

construire un pont pour cornble::- ce videl. 

Il faut enfin noter que, depuis le moment de la colonisation de 

la Mauritanie par la France et selon le droit en vigueur a 1 '€poque, 

c'est la seule France qui aurait eu la personnalit€ voulue pour €tablir 

des liens juridiques entre le territoire actuel de la Mauritanie et le 

territoire du Sahara occidental. 

* 

TROISIEME ••.• 

l 
11 Le representant de la Mauritanie insiste sur 1 1 aspect humain, 

g€ographique, ethnique et culturel, car l'aspect juridique de ce 
probleme est loin d 1 en @tre l'element essential. Cet aspect juridique 
ne saurait, du reste~ @tre valablement appr€ci€ qu'a la lumdere d'un 
certain nombre de donnees fonriamentales allant de l'attachement d 1

ftn 

peuple a sa terre, d'une'vie commune de tousles instants~ aux 
preoccupations et a un mode de vie identique." (A/C.4/SR.2117.) 
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To endeavour to deduce, from the existence of ethnic, cultural 

and geographical analogies, the existence of l egaJ ties over a 

territory is like leaping into an abyss: the spokesmen for Mauritania 

have not been able to bridge the gaol. 

Lastly, it must be noted that .• from the date of the colonization 

of Mauritania by France and in accordance with the law in force at 

the time, France alone would have had the status required to establish 

legal ties between the present territory of Mauritania and the territory 

of Western Sahara* 

PAHT III •••• 

l 
"He {_£he represent~tive of Mauri'Utni~7 wished to stress the 

human, geographical, ethnic and cultural aspects, for the legal 
aspect of the problem wus far from bt:iTJg the essential one. 1'11'2 
legal aspect could, in any case, be properly appreciated only in 
the light of a number of fundamental facts ranging from th€ 
attachment of the people to the soil and a continuous life in comr.1on 
to the same concerns and way of life." (A/C.4/SR.2ll7.) 
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TROISIEME PARTIE 

M3me dans 1 1hypothese oU la Cour aurait conclu qu 'elle n 1avait 

pas comp8tence pour r€pondre a une guaesto facti comme celle de 

1 1existence de liens juridiques au moment de la colonisation espagnole, 

on n 1en aurait pas deduit pour autant qu'elle etait -1ncompetente 

pour rSpondre a 1a demande d 1avis consultatif. 

l. Valeur juridique de la resolution -:;cr;,; (XXIX) 

I1 fa'lt interpreter avec soin la resolution ?eSt (XXIX) de l'Assemblee 

g6nSra.le, ce qui n 1est pas une ~che facile. ra resolution est le 

r€sultat d'un compromis. I.e representant de 1a COte d 1 Ivoire, qui 

1 1appuie, ne cache pas que c 'est une "resolution inha.bituelle'' et qu'elle 

"ne donne peut-etre pas entierement satisfaction" (A/C .4/SR.2131). 

C1est que le premier projet du Maroc tendant a prier la Cour de donner 

un avis sur ses pretendus titres de souverainete (liens juridiques) sur 

le Sahara occidental se heurte a une energique opposition. Des rnembres 

du groupe africain et d 1autres membres de la QuatrHnne Commission craignent 

qu'une reconnaissance 8ventuelle de ces titres par la Cour puisse ~tre 

consicteree comme ayant la force necessaire pour justifier !'integration 

immediate du sahara occidental au Royaume du Maroc au mepris des 

droits de la population du Sahara. C1est pourquoi~ pour 6viter cette 

conclus1on1 on rappelle,au tout d6but de 1a resolution, la 

resolution 1514 (XV) contenant 1a declaration sur 1 1octroi de l'inde

pendance aux. pays et aux peuples coloniaux. Il y a une autre r€!f6rence 

a la m€me resolution au paragraphe 3, concernant la politique a suivre par 

1 1Assembl6e gE:'inerale pour la d€:Colon1sation. On tiant aussi a rappeler les 

huit resolutions sur la d6colonisation et l 1 ind6pcndance du 

3abara •••. 
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PART III 

Even on the hypothesis of the Court concluding that it had no 

competence to reply to a quaestio facti, such as that of the existence 

of legal ties at the time of colonization by Spain, it vwuld not have 

followed. that the Court had no competence to reply to the request for 

an advisory opinion. 

_l. Lega 1 ~lidi ty of Resolution }292 (XXIX) 

It is lr.~portant to interpret General Assembly resolution 3292 (XXIX) 

most carefull:,' which is not an easy task. The resolution is the result 

of a compromise. The representative of the Ivory Coast, who supported 

the resolution, did :10t conceal the fact that it is "an unusal resolution" 

and that "it might perhaps not be entirely satisfactory" (A/C.4/SR.213l). 

The fact was that the .. : rst Moroccan draft, which amounted to a request to 

the Court to give an opinion on its alleged titles of sovereignty 

(legal ties) over ~·Jestern Saharas met with vigorous opposition. Members 

of the African Group 1.and other members of the Fourth Comml.ttee, were 

afraid ":.hat a pos-sible recognition of those titlef') by the Court might be 

considered as having sufficient validity to justify the immediate 

integration of Western Sahara with the Kingdom of Morocco - in disregard 

bf the rights of the population of the Sahara. Consequently, so as to 

avoid such a conclusion, at the very beginning of the resolution the 

General Assembly recalls its resolution 1514 (A~l) containing the 

declaration on the Granting of Independence to Colonial Countries and 

Peoples. Moreover, there is another reference to the same resolution 

~n operative paragraph }, which deals with the policy for decolonization 

to be followed by the General Assernby. Moreover, there is a careful 

recall of the 8 resolutions on decolonization and the independence of 

Westeln ••.• 
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Sahara occidental. Enfin le droit a 1 1autodetermination des 

populations du Sahara occidental est reaffirme conformement a 
l 

la resolution 1514 (XV) • 

Dans la resolution 32~ (XXIX), voisinent deux theses contr"-

dictoires, au mains en app:trence. Que faire ? Il ne m 1a pas 

sembl€ que la bonne ~thode flit de donner une interpretation restrictive 

ou nG.~·;o.tive 1 pour conclure que 1a dem311dc d1avis ccnsultat-if 6ta1t 

sans objet. Il m'a sembl€ que la Cour devait faire son possible 

pour aider l'Assembl€e .:;Cnero.le da..'t'}B sa t't\che de d6colon1sntion. LaCour 

etait,a man avis,en mesure d 1arriver a une interpretation positive, 

tout en tenant compte du but de la resolution et de 1 1esprit de 

compromis qui est a son origine et tout en restant en harmonie avec 

la lettre de la question posee a la Cour. 

La raison de la demande d 1avis est, nous dit-on, que 1 1on a 

constat€ 11 une controverse juridique au cours des debats" au sein de 

l'Assembl9e g€nBrale. Il est a noter qu 1il s 1agit d 1une controverse 

juridique apparue au cours des d8bats, particulierernent a la Quatrieme 

Commission~ Precieux 8claircissement tendant a exclure que la 

question ~t pour soul objet l'~xistcnce de liens car, si tel €tait 

le cas, il s 1agirait d'une ~uestion de fait et non d'une controverse 

juridique. Ia controverse, ajoute-t-on, a surgi au cours des d€bats et 

la ~uestion de 1 1existence de liens n 1a rneme pas ete effleuree au cours 

des •••• 

l Le representant de la COte d 1 Ivoire a pr€cis€ que les elements 
nouveaux introduits dans le projet de resolution )2~ (XXIX) par rapport 
au texte initial (celui du Maroc) ont eu pour but de permettre a 
1 1 Assembl9e gE!n€rale de "rester cons€1uente avec elle-tneme, a savoir, 
premierement, la reaffirmation, dans le pr€ambule, du droit a l'auto
determination du peuple du Sahara es];agnol" (A/C .4/SR.2l3l). 
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Western Sahara. Lastly, ths right o! the population o! Western Sahara 

to self-determination is reaffirmed, in accordance with resolution 

l 
resolution 1514 (XV) • 

In the text of resolution 3292 (XXIX) two contradictory positions 

can be seen side by side - or at least apparently. What is to be done? 

It did not seem to me that the right approach was to adopt a restrictive 

or negative interpretation that would lead to the conclusion that the 

re1uest for an advisory opinion was without object. The Court should 

rather do its best to assist the General Assembly in the task of 

decolonization. The Court was, in my view, in a pvdition to arrive at 

a positive interpretution, while taking account of the spirit of compromise 

that led to the adoption of the resolution, as well as of its purpose~ 

and remaining in harmony with the text of the question put to the Court. 

The reason for the request for an advisory opinion is, ':>:~ are told 1 

that it was noted that "during the discussion [in the Assembl:yJ a 

legal controversy arose". It should be noted that the legal controversy 

arose during the discussion. particularly in the Fourth Committee. That 

clarification is most valuable. It tends to rule out the possibility 

that the sole object of the question was to ascertain whether ties existed, 

for that would have been a question of fact and not of legal controversy. 

The controversy, it is added1 arose during the discussion, and the 

question of the existence of ties was not even touched upon during the 

discussion , ... 

l The representative of the Ivory Coast explained that the new elements 
introduced into the draft of resolution 3292 (XXIX) as compared with the 
initial text (th~t of Morocco) were intended to enable th~ General Assembly 
"to be consistent. Those elements were~ firstly, the reaffirmation, in 
the preamble, of the right to self-determination of the people of 
Spanish Sahara" (A/C. 4/SR. 2131). 
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des d8bats de la Quatrieme Commission. Ces d€bats ont jou€ auteur 

du choc de deux th€ses oppos€es : la renvendication du territoire sur 

la base des liens soi-disant existantS au moment de 1a colonisation 

espagnole et le pri:C.cipe de 1 'autodEitermination, 

La resolution J29e (XXIX) justifie ensuite la demande d 1avis consultatif 

on discrrt que, h lc.. luoiCre de 1' nvi.s donne, l' AssemblCo ;~UnCro.lc · w...tr2l-

a se prononcer sur la politique a suivre pour accelerer le processus 

de ctecolonisation du territoire, conform6ment a la resolution 1514 (XV), 

dans les meilleurs conditions. A supposer que 1a question pos8e porte 

sur l'existence de liens, un avis consultatif de la Cour disarrt que 

le f'lhroc ou l 1ensemble ma.uritanien avait des liens avec le territoire 

au moment de la colonisation espagnole laisse toujo~s l'Assembl6c 

devant la merne difficult€~ celle de savoir a laquelle des deux th€ses 

- integration ou autodeterrnination - donner la preference, ce qui 

retarde lc processus de d6colonisation du territoirc plut6t que cela 

ne 1 1 acce:c~re. ' 

La vraie difficult€ a ecarter, les doutes a dissiper ont leur 

source dans la valeur implicite que le Maroc donne a de pr6tendus 

liens juridiques avec le territoire. Le ~aroc met en question toutes 

les resolutions sur 1 1autod€termination du Sahara lorsque son 

representant a l 1Assembl€e ,-;cin6rulc d€clare : 

ttToute::; le:! resolutions et les recommndations vot8es 
Ldepuis dix ans par l'Assembl€27 sc heurtent a une question 
pr€alable et pr€judicielle : celle de savoir si les £eux 
provinces sahariennes L§akiet El Hamra et Rio de OrQ/ relevent 
d 'une souverainete quelconque." (A/PV.22'1-9.) 

L1existence, a la supposer prouvee, de pr€tendus liens du ~aroc (ou de 

la Mauritanie) avec le territoire au moment de la colonisation espagnole 

rend-elle sans effet les resolutions sur 1 1autod€termination et 

1 'inde pendance •.•• 
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discussion in the Fourth Committee. The discussion centred on the 

clash between two opposing positions - the claim to the te~ritory on 

the basis of ties said to be in existence at the time of colonization 

by Spain, and the principle of self-determination. 

General Assembly resolution :_3292 (XXIX) then justifies the request 

for an advisory opinion by saying that~ in the light of the advisory 

opinion to be given~ the General Assembly will decide on the policy to 

be followed in order to accelerate the decolonization process in the 

territory, in accordance with resolution 1514 (XV), in the best possible 

conditions. On the hypothesis that the question asked concerns the 

existence of ties, an advisory opinion by the Court stating that Morocco 

or the Mauritanian entity did have ties with the territory at the time 

of colonization by Spain would still leave the Genera] Assembly in the 

same difficulty, that of deciding which of the two arguments - integration 

or self-determination- it should favour~ This would retard the process 

of dec.':'llonization of the territory rather· than accelerate it, 

The origin of the real difficulty to be removed and of the doubts 

to be cleared. up lies in the ·weight which M::lrocco impliedly gives to its 

alleged legal ties with the territory. Morocco called in question all 

the resolutions concerning the self -determination of the Sahara when 

its representative in the General Assembly said~ 

"1Ul the resolutions and recommendations which have been 
voted l)}y the General Assembly in the previous ten year~ 
concern the main question: that of knowing whether tbe two 
.ffiahara:J provinces of Sa.lciet El-Hamra CLnd. Rio de Oro 
belong to a certain sovereignty .. , 11 (A/PV ,22.49.,). 

Does the existence~ supposing it prove~ of alleged ties of 

Morocco (or of Mauritania) with the territory at the time of colonization 

by Spain render the resolutions on the self-determination and the 

independence of Western Sahara ineffective? That was the underlying 

question , , .. 
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l'independanoe du Sahara occidental? c'est cette question qui plane 

au-dessus des debats de 1 1Assembl6e uJnCrale et 11 y u lieu de croire qu'elle 

n'est pas 9trangere ala dernandc d 1avis consultatif adressee ala Cour. 

Ces considerations peuvent e,i.dnr !\ t.rouver le vral sens des 

mots '1quels 9taient les liens 11
• Ils peuvent @tre interpl"'E!t€:s ainsi 

quelle etait la qualite de ces liens, leur force et leur vigueur 

latente? Cela n'est pas forcer le sens littBral des mots; c'est le 

sens le plus conforme au but de 1a resolution. 

Demander quels etaient les liens ou droits a un moment d€termi.ru?, 

c 'est s 'interroger S\1.1' les cons€qu~nces qu 'ils pourront avoir dans 

1 1avenir~ Un droit ct:t ou vaut aujourd 1hui par les facultes qu 111 

permet d 1exercer a 1 1avenir. La valeur d 1un droit reside dans le 

pouvoir qu 1il donne, son contenu en puissance dans l 1espace et dans le 

temps, ses possibilit€s d 1endurance ou de resistance face a des 

evenements nouveaux, a des chang~ments du droit eta d 1€ventuels motifs 

d 'extinction. 

~esti~n du droit intertemporel 

Pour accomplir la tache a elle confi€e par l 1Assemblee J€n€rale, 

t§:che qui €tait de fairc la lumi€re sur la vraie difficult€ surgie 

au cours dee d€bats, la Cour dcvait, se~Lon moi, pr€ciser quelle pouvait 

etre la force en puissance des liens envisages au mome"nt de )a 

colonisation du terri to ire par l 1Espagne. .:vticnt-ils l['~ v :--.::..eur de droi ts 

acauia auxquels le pa.ssage du temps n 'apportc.it auoun ch~cmcnt~ ou de 

droits eventuels (A/C.4/SR.2124) que l'on pouvcit toujours exercer, 

nll _ •• ~ 
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question during the General Assembly'B debates and there is reason to 

suppose that it was :wt UJ.lConnect .... d with the request to the Court for 

an advisory opinion. 

These considerations may be of assistance in finding the true 

meaning of the words "What were the ties? 11 They may be interpreted 

as meaning: what was the quality of those ties, what was tbL'ir strength 

and their potential validity? To interpret them thus would not be to 

stretch the literal meaning of the words, and such an interpretation 

fits most closely with the purpose of the resolution. 

To ask what were the ties or rights at a given time is to go into 

the question of the consequences that they might have in the future~ 

A right exists or has present validity according to the powers which 

it conf'ers for future exercise. The value of a right lies in the 

power it gives, its potential content~ in space and time• its capacity 

for continued existence or resistance to new events~ changes in the 

law and possible reasons for its extinction. 

2. Question of Intertemporal Law 

To perform the task entrusted to it by the Genera) Assembly, namely 

that of casting light on the true difficulty that arose during the 

discussion, the Court ought, in my view, to have made clear what could 

have been the potential strength of the ties referred to at the time of 

the colonizat:l:on of the territory by Spain. Did they have the validity of 

acquired rights, unaltered by the passage of time, or of contingent rights 

(A/c.4/SR.2124) which could still be exe-rcised, or were they subject to 

the •••• 
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ou etaient-ils soumis n.ux_ r:JL;les du droit intcrtemporel ? La question 

n'est pas nouvelle~ c'eat c~lle de la valeur des droits historiques 1• 

La Cour a d9ja eu a consid9rer la valeur des liens juridiques 

selon le droit intertemporel. Pans 1 7g,ffaire des r.Unguiers et des 

Ecr€hous, elle a estime qu'il n'est pas n8cessaire de s 1arr€ter S. 

d'inutiles controverses historiques. 

"La Cour consid€re qu 111 suffit de dire que, selon elle, 
m@me si les rois de France avaient un titre reoctal originaire 
s'8tendant aux Ilea cte la Manche, ce titre a dU cesser d 1exister 
comrne consequence des evenements de 1 1ann€e 1204 et des ann€es 
suivantes." (C.I.J. Recueil 1953, p. 56.) 

LaCour a done jug8 que le titre originaire perd sa valeur s 1il 

intervient de nouveaux faits a conSid8rer selon un nouveau droit. 

La rOOme doctrine avait ete formulee dans l 1arbitrage de l file de 

Pa1rras (ou Miansas). M. Huber . .avait dit : 

11jjoui7 savoir lequel des diff€ren~l' syst€mes juridiques en 
vigueur a des epoques successives doit €tre appliqu€ dans un cas 
d8termin9 - ~uestion du droit dit intertemporel - , 11 faut 
distinguer entre la creation du droit en question et le maintien 
de ce droit. Le meme principe qui soumet un acte cr8ateur de 
droit au droit en vigueur au moment oU na!t le droit, exige 
que 1 1existence de ce droit, en d'autres termes sa ~anifestation 
continue, suive les conditions requises par l 1€volution du 
droit , 11 (Nations Unies, Recueil des sentences arbitra.les, 
vo1. II, p. 845.) 

Selon !VI~ Gras, 1' arbitre r..:.Ycit t..>xpril:10 c.insi une double rC,_;lc : 

11Un fait jurid.ique doit @tre appr8ci€ a la lumiere du droit 
qui lui est contemporain ••• 

Lorsque •• ,. 

1 Un des conseils du Meroc semble avoir consider€ ce point : ''Ce 
qui fait 1 1 actuali t8 de ce diffe:rend LC~lui du r<taro0 avec 1 'Espagn!¥'~
c'est que ces faits juridiques passes ~les pretendus liens juridique§/ 
constituent des titres pour beaucoup d entre eux, des titres de 
souverainete ayant des applications presentes et susceptibles 
d 1 entratner des implications prE:sentes. 11 (Audience du 12 mai.) 
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the rules of interternporal law? The question is not a new one; it 
l 

is a question of the validity of historic rights . 

The Court has already had to consider the validity of legal ties 

in accordance with intertemporai law. In the Minquiers ru1d Ecrebos 

case, the Court considered that it was not necessary to deal with 

point] ess historical controversies. 

11 The Court considers it sufficient to state as its view 
that even if the Kings of France Cid have an orj.ginal feudal 
title also in respect of tbe Channel Islands. such a title must 
have lapsed as a consequence cf the &vcw.ts of the year 1204 and 
fol:owing years. 11 (I.C.,T. Reports 1953, p. 56.) 

The Court thus judged that the orig:i.nal tl.tle ceases to be valid if 

there are new facts to be considered on the basis of new law. 

The same doctrine had been expressed in the Island of Palmas 

(or Miangas) case, Huber had said~ 

"As regards the question which of different legal systems 
prevail..:..rg at successive periods is to be applied in a particular 
case (the so-called intertemporal law) 1 a distinction must be 
made between the creation of rights and the existence of rights. 
T~-Je same principle which .subjects the act creative of a right to 
the la"' in force at the time the right arises 1 demands that the 
existence of the right 1 in other words its continued manifestation, 
shall follow the conditions required by the evolution of law." 
(~, Vol. Il, p. ?45;) 

According to Mr. Gras, the arbi tr·ator had intended to lay down a 

twofold rule: 

l 

"A legal fact must be viewo:~d in the light of the law 
contemporaneous with it, 

When .... 

One of the counsel for Morocco seems to have consi~ered this point: 
ttwhat makes this dispute _Lbetween tl!orocco and ~iD/ actual is that 
those past legal facts ft-he alleged legal tie§/ are titles for-·tna.rry. 
States - titles to sovereignty which have present-day application or 
which may bring about consequences for the present time," 
(Hearing of 12 May,) 
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Lors~ue dispara!t le systeme juridique en vertu du~uel 
le titre a Ot8 vnlablement cree, ce droit ne peut plus @tre 
maintenu dans le syst8me juridique nouveau, a moins ~u'il ne se 
conforme aux conditions exig€es par ce dernier. 11 (C.I.J. M3moires, 
Mi9!uiers et Ecr8hous, vol. II, p. 375.) 

I.e dictum de !~. Huber a ete 1 1objet d 'observations de la part de 

commentateurs solon le;~qt:.els lu v.:;..lcur dort..rv)e au droit nouve~u serait 

excessive. Mais, ~uel oue soit le m9rite de ces observations sur la 

manif;:re d~>nt M. Huber a exprim8 sa pens9e, 11 est evident que sa 

d.§cision arbitrale Ctr.it juste, CcJ.:lr.lC la Cour en 1953, N. Huber a 

consid8r8 ~u' .Q. la suite du fci t ori:._:~in.::irc (decouverte de l' ~lc) 

9tait S'>JrVellU Ull fait nouveaU (prise de possession par lea Pays-Bas}, 

le•uel devait srnppr6civr salon l~ nouvccu droit. 

Il faut done tenir pour admis en droit international le principe 

g€n8ral acceptS: en droit intertemporel et que formule la regle 

tempus regit factum. La naissance des liens ou titres sur un territoire 

dolt &trt; d(tert:J.in6c selon le droit en vi.:;ueur 8. cc moment. 

Le meme droit indi~ue aussi la nature des liens et leur valeur a 

1 repo•_ue. Il faut appli'!,uer aussi la r€gle tempus regit factum pour 

connaitre la valeur juridi~ue des nouveaux faits et leur influence sur 

la situation cteja existante; les nouveaux faits seront soumis aux regles 

de droit en vigueur au moment oU ils viennent a se produire. 

3. Nouveaux faits et nouveau droit 

Dans 1 1affaire actuellement devant la Cour, on ne saurait ignorer 

les changements de faits ni les modifications du droit applicable. 

Juste :-.vant .lc. colonisation aspa,:::;nole, lo tvrritoirc 

r;.vdt un st:::::.tut rC;:;i p::r-le droit en vi.·:ucur U 00 moment-lB.. 

M3.is ce statut n~.etait pas cristallise et fiore ad aeternum. Il etait 

soumis aux changements des temps. 

Il •••• 
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When the legal system by virtue of which the title has 
bE:~;n validly created disa:~=-~ars., the right c::n no longer be 
claimed under the new legal system lli~less it conforms to the 
conditions requil'ed by that system. 11 (I.C.,J. Pleadings, 
Oral Ar~ents, Documents, Minquiers and Ecrehos, Vol. II, 
p. 375. 

Huber's dictum has been thf'! su~-"_act of observations by commentators 

who think that excessive weight was given to the new law; but regardless 

of the 1:1eri t of their ccmments on the way in which Huber expressed his 

thought, it is clear that his arbj_ tral award wa:. just. Like the Court 

in 1953, Huber considered that af~er the original event (the discovery 

of the island) a new event had c.ccurred (the taking of possession of 

the island by the Netherlands), wl1ich had to be weighted up according to 

the new law. 

The generally accepten principle of intertemporal law, which is 

contained in the rule tempus regi t factun:!,.o should therefore be considered 

as a recognized principle cf intcnJ.ational law. Consequently, the 

creation of ties wtth or tltles to a territor,y must be determined 

according to the law in foJ."'c~: !'it, tl~e time. The same law will also 

determine the nature and validity of the ties at that time. The rule 

tempus regi t factum must also be applied to ascertain the legal force 

of new facts and their impact on the existing situation. New facts 

will be subject to the rules of law in force at the time when they occur. 

3. New Facts and new taw 

In the case at present before the Court, changes of facts and changes 

in the law to be applied cannot be igoored. ,rust before colonization, 

at the time of colonization by Spain, the territory had a status which 

was governed by the law in force at that time. But that status had not 

crystallized and was not fixed ad aeternum. It was subject to changes 

in the times. 

First .••• 
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Il y a d 1abord eu la colonisation. La colonisation est aujourd 1hui 

conctanmee a ne pas survivre; mais le fait colonial a ete un fait 

nouveau, avec une influence sociologique et juridique. C1est avec 

raison que l 1on a dit : 11Au XA8 si0cle, tout conune le M<troc, la 

Mauritanie a ete profond€ment transforrOOe par ce que 1 1on a appele 

le 'fait colonial frangais 1 " (La f{6publique islamique de Mauritanie et 

le Royaume du ~roc, Paris, p. 29). Lu colonis::::.tion c. crC6 des liere 

et des droits qui doivent etre juges selon le droit en vigueur a 

1 'epoque. 

Depuis 1 1entree en vigueur de la Charte des Nations Unies, le 

territoire du Sahara occidental est devenu ''territoire non autonome'' 

et la Puissance qui l 1administre a par consequent le devoir de 

reconnaitre le principe de 1a primaut8 des int€r@ts des habitants du 

territoire et de d8velopper la capacite des populations de s 1administrer 

elles-memes (Charte, aPt. 73). 

Un f..~:.i t nouvcm est qu 1 en application de la resolution 1514 (XV) 

1 1Assembl9e gen6rale insiste aupres de la Puissance administra.nte ofin 

qu 1elle prenne les mesures necessaires pour mettre fin ala domination 

coloniale du territoire. Cela ressort des r4solutfons rappel6es 

dans •••• 
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First of all, there was colonization~ Colonization is now 

condemned to die out: but the coloniaJ fact was a new fact with 

sociological and legal implicatior1s. It has been rightly said: 

"In the 2oth century, Mauritania, just like Morocco, underwent 

prof'cmd transformations as result of what has been called the 

1French colonial fact '. 1 ~la Republique islamigue cie Mat.:ritanie et 

le Royaume du Maroc~ Faris, p. 29.) Colonization created ties and 

rights that must b€: judged in accordar,ce with the law in force at 

the time. 

After the entry into force of the U~ited Nations Charter, the 

terri tory of Western Sahara became a 11 non-self -governing terri toryn, 

and the administering Power therefore has a duty to recognize the 

principle that the interests of the inhabitants of the territory are 

paramount, and to develop sE!lf-governmer1t (:O.rt. 73 of the Charter). 

A new fact was that the Gener~l Assembly~ in implementation of 

resolu·don 1514 (XV), urged the administering Pow·~r to take the necessary 

measures to put an end to the colontal domination of the territory. 

That .... 
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dans la resolution ;E5E (XXIX) 1 • on peut dire que, a la date de cette 

resolution~ le droit alors existant est fond€ sur le principe selon 

lequel .... 

1 
iA resolution 2~9 (XXI) du 20 d<lcembre 1966 distingue entre le cas 

d I Ifni au sujet d.uquel 11 est demande a 1a Puissance administrante de 
"prendre •.• les mesures n€cessaires pour acc8l€irer la d6colonisation11 et 
"d 'arrEter avec le Gouvernement rrerocain -~ .• des modalit6s de transfert des 
pouvoirs" et celui du Sahara espagnol au Sujet duquel 11 est denand.e 
d 'arr&ter "les modalites de 1 1organisation d 'un referendum qui sera tenu 
sous les auspices de 1 10rganisation des Nations Unies afin de permettre 
ala oopuletion autochtone du territoire d 1exercer librement son droit 
a 1 1autod.6termination 11 • 

Ia resolution 2354 (XXII) du 19 decembre 1967 prend acte de la 
declaration de la Puissance administrante d'apres laquel1e 1e dialogue 
est deja engag€ avec le Gouvernement marocain; et en ce qui concerne le 
Sahara insiste sur 11 1 'organisation d 'un rererendum" et 11 le droit a 
1 1autod€termimtion11 de "la population autochtone du territoire" ~ 

Ia resolution 2428 (XXIII) du 18 d<lcembre 1968 prend acte de 1 1 intention 
de la Puissance adminietrante de signer un trait€ avec le Gouvernement du 
Maroc sur le transfert du territoire d 1Ifni; au sujet du Sahara, elle 
"Reaffirme le droit inalienable du peuple du Sahara esp>.gnol a 1'auto
d€terrnination11 €t invite 1a Puissance administrante a arreter 11 1 'organisation 
d 1un r8f€rendum 11 pour pemettre a la population autochtone du territoire 
d 'exerc<;.·_.:" libremerrt son droit a 1 1autod€!termination. 0] qui est dit 
tout. en 11Notant la difference de nature des statuts jurldi~ues de ces 
deux territoires''. 

Ia resolution 2591 (XXIV) du 16 ctecembN 1969 ne s 'occupe plus d 'Ifni 
(le trait€ de Fes :: ct.S si;ne 1e 4 jnnvier 1969) et insisto o.u sujet du 
Sal~ra sur 1 1organisation d,un rererendum et sur le droit a l'auto
d€termination de la population autochtone du territoire. 

La resolution 2711 (XXV) du 14 decembre 1970 insiste d'une maniere 
pressante sur 1 1organisation du referendum et le droit de la popolation• 

Ia resolution 3162 (XXVII)du 14 ctecembre 1973 "Reaffirme la 
l€gitimite de la lutte des peuples coloniaux, ainsi que sa solidarit€ et 
son appui a la population du Sahara dans 1a lutte gu'elle mene pour 
l'exercice de son droit a l 'autodetermination et a l 1ind8pend.ance It, 

"R€!it€re son invitation a la ~issance administrante 8. arreter ••• les 
modalit8s de 1, organisation d 'un rererendum". 

Ia resolution ?£r;£ (XXIX) du 13 decembre 1974 reaffirme encore le 
droit a l'autod€termi,~tion des populations du Sahara espagnol, 
conformement ala resolution 1514 (XV). 
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l 
That is what emerges from the resolutions cited in resolution 3292 (XXIX) • 

It can be said that 3 aL the date of th8 latter resolution~ the law then 

1General Assembly resolution 2:.?29 (XXI) of 20 December 1966 
d..t-aws a distinction bet\o:een t' .. ~ c.asc; of Ifni 1 with 

in ••.• 

regard to whic.b the adm.iniste>ring Po"'·er i~ r0qut!ated 
11 to take ... the necessary steps to UC'r:t:Lerate the decolon1zation 11 

and "to determine with the GDverrunent of Mo.r·occo ... procedures for the 
transfer of Powers ... 11 and that of Spanish Sahara: with regard to which 
the administering Power :l_s caLLed upon to determine 11 

.... the procedures 
for the holding of a referendum under United Nations auspices with a 
view to enabling the indigenous population of the Territory to exercise 
freely its right to self-dete~ination". 

Resolution 2354 (XXII), of 19 December 196? notes the statement of 
the administering Po1>1er that a diaJogue had already begun with the 
Government of Morocco: and with regard to Spanish Sahara insists on 
nthe holding of a referendum" and on "the right to self-determination" 
of the "indigenous population of the Territory''. 

Resolution 2422 (XXIII) .• of 1E. December 196b note-s the intention 
of the aJminister·ing Power to ~jign a treaty with the Government of 
Morocco on the transfer of the Ter-ritory of Ifni; on the subject of 
the Sahara: "Reaffirms the inalienable right of the people of Spanish 
Sahara to self-determinat.ion" and invites the administering Power to 
determine the procedures for 11 the holding of a referendum" with a view 
to enabling the indigenous population of the ter;·itory to exercise :-: .... reely 
:i_·ts right to self -determination. This is said while 11Noting the -difference 
in nature of the legal status of these two territories". 

Resolution 2591 (XXIVL of 16 ~- ecember 1969 contains no further 
reference to Ifni (the Treaty of Fez was signed on 4 January 196~) and, 
with regard t.o the Sahara, insists on the holding of n. referendum and 
on the right to self -determination of the indigenous population of the 
territory. 

Resolution 2711 (X:X.V), of 14 December 1970 insists · and forcefully -
on the holding of a referendum and the right of the population. 

Resolution 3162 (XXVII), of 14 December 1973 uReaffil:'!l'!s the 
legitirnac;,r of the struggle of colonial peoples and i l:.s solidarity with, 
and support for, the people of the Sahara in the struggle they are waging 
in order to exercise their right to self-detennination and independence 11 

and "Repeats its ir:vi tation to tbe administering Power to determine the 
procedures for the hold].ng of a referendum11

• 

Resolution 32<)2 (XXIXL of 13 December 1974, again reaffirms the 
right of the population of the Spanish Sahara to self-determination in 
accordance with resolution 1514 (XV). 
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lequel les populations des territoires non autonomes ont le droit de 

disposer de leur propre destin et de d6cidcr librement et par des moyena 

d€mocratiqUes SGit de devenir independantes,soit de s 1int€grer a 

un Etat ind€pendant1 • Ce qui a comme consequence que l 1on doit 

reconnaitre aux populations le droit (droit acquis ou expectative d~: 

droit non conditionn€e) 8. d€cider de leur ind8pendance. La Cour a eu 

l'occasion de s 1exprimer sur ce point : 

11En outre !'evolution ult€rieure du droit international a 
l 16gard des territcires non autonomes, tel qu'il est consaor€ 
par la Charte des Nations Unies, a fait de l'autoctetermination un 
principe applicable a to us ces terri toires. Ia notion de mission 
sacr€e a ete confirmee et etendue a tous les 'territoires dont 
les populations ne s'administrent pas encore completement 
elles-m@mes 1 {art. 73). Il est clair que ces termes visaient 
les terri to ires sous regime colonial." {C.I.J. Recueil 1971, p* 31.) 

"Ilu •••• 

1 La resolution 1541 (XV) du 15 decembre 1960 a etabli dans 
son annexe les ''Principes qui doivent guider les Etats Nembres pour 
determiner si l 1obligation de communiquer des renseignernents, prevue 
par l 1alinea e) de l 'article 73 de la Cha.rte des Nations Unies, leur 
est ;-;,pp1;:.cableou non .. " A ce sujet, la !'€solution enumere les cas dans 
lesquels un territoire non autonome a atteint la pleine autonomie 
{principe VI). Quand 1 'autonomie est acquise par 1ntegration 8. un 
Etat inctependant, l 1int6gration 11devra s 'etre faite dans les condition::: 
511i vantes : 

~ I.e territoire int€gre devra avoir atteint un stade avance 
d 1auton')mie, avec des institutions politiques libres, de telle 
sorte que ses populations alent la capacitC de choisir en pleine 
connalssance de cause, selon des methodes d6rnocratiques et 
largement diffusees; 

.£2_ L 1 int€gration doit r9sulter du ctesir librement expri:ne des populations 
du territoire, pleinement conscientes du changement de leur statut, la 
consultation se faisant selon des methodes d€rnocratiquement et 
largement diffus8es, impartialement appliqu€es et fondees sur le 
suffrage uni·lersel des adultes.. L 10rganisation des Nations Unies 
pourra_. quand elle le juge!'a n€cessaire, contr8ler l'application de 
c es methodes . !I 
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in force was based on the principle that the peoples of non-self-governing 

territories have the right to decide upon their own destiny and to decide 

freely, and by democratic means, either to become independent or to 

become integrated with an independent State1 • The consequence thereof 

was that it had to be recognized that these peoples must be regarded as 

having the right (either an acquired right or an unconditional spes juris) 

to decide upon their independence. The Court has had occasion to make 

a statement or: t.he matter: 

1 

11Furthermore, the subsequent development of international law 
in regard tc n,-·,n-self-governing territories .. as enshrined in the 
Charter of tho:; !Jni ted Nations_, made the principle of self -detennination 
applicable to all of them~ The concept of the sacred trust was 
confirmed and expanded to all 'territories whose peoples have not 
yet attained a fu.J..l measure of self -government 1 (Art~ 73 ). Thus 
it clearly embre.e:ed territories under a colonial r6girne. 11 

(I.C,J, Reports 197~. p, )1,) 

"These •••• 

Resolution 1541 (XV) of 15 December 1960 laid down in its annex 
the "principles which should guide Members in determining whether or 
not an obligation exists to transmit the information called for in 
Article 73 W. of the Charter of the United Nations1r. The resolution 
lists the ways by which a non-self-governil~ territory can be said to 
have reached a fUll measure of self-government (principle VI}. And, 
when self-government is acquired by integration with an independent 
State, integration 11 should have come about in the following 
circumstances: 

~The integrating territory should have attained an advanced stage 
of self-government with free political institutions, so that its 
peoples would have the cap2city to make a responsible choice 
through informed and democratic processes; 

iEl The integration should be the result of the freely expressed 
wishes of the territoryrs peoples &cting with full knowledge of the 
change in their status# their wishes having Gecn expressed through 
informed and democratic processes~ impartially conducted and based 
on universal adult suffrage. The United Nations could, when it 
deems it necessary 1 supervise these processes. 11 
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"Du fait de cctte evolution /jiu droiy, 11 n 1y' a gu(•re de 
doute que l.A. tmission sacree de civilisation' avait pour objec+.if 
ultime 1 1 autod~termination et l'ind6pendanoe des peuples en 
cause. Le.ns _cf.' domaine, CQJI'lme dans les autres, le corpus Juris 
gentium s test beaucouP eririchi. et, pour pouvoir s 'acquitter 
fidelcment .de ses fa:p.ct.ions, la Cour ne peut 1 t ignorer." 
(C,I.J. Recueil 1971, p. 31-;£,) 

En declaraht que les liens juridiques qu'auraient pu avoir la 

M:lroc ou la fi-1ilurit8n1C au moment de 1a colonisation esPlgnole avec 

le terri to ire du Sa. hare occ:f.dente.l sont soumis aux I'€-gles du droit 

1ntertemporei, la Co4r n 'a pae: donne une le(]on a l 'Assembh1P. generale 

sur 11 politique a suivre pour la d€i6olnnisati,;n du territoire. I}av1.s 

conaultatif de la Cour se limite a dire que 1 quels que soient les liens 

juridiques existants avec le terri to ire au m0ment .de la colonisation 

espagnole} juridiguement ces liens sont toujours s'?umis au drolt inter-

temporal et qu 'un corJ.Sequenco 11~ n~ pcuvcr~t 6"trt.: :m obstucl(~ p.;-ur 

1 tapplication du principe de l 1autod.Vtermination. 

* 
CONCLUSIONS 

Je me permets rt 'ajouter quelques mots pour r6slmter• ma pensOO. 

Jc crols q;...:Q lr. pror:ct.Crc question posee a la CO'Lli',SUl' 1.:::. conditioil 

d~.: territoirQ Sc:.IJ.G ma!'trc d.u Soh:.::.ro. oc.:cidcnt<:.l, r.~ r:n..ll'::dt pc..s dft 8tre 

consiq.ereo 1ndCpomlcmm<.mt do· lc. s~::conde qucct1Ni. En le fo.i.::>ant.-

11 !!(! semble qu 'on a donne a 1a question un autre sens que celui qu 1elle 

avai t pendc"lnt les dEibats de 1 'Assembl€e g6nCrale. 31 1 1 on tenai t a le 

faire tout de m@me,. ll aurait ete prerereble d 1exp11citer la r-6ponse, 

en disa.nt q\.lf3 le terri to ire n 'eta it pe.B sana rra.itre paroe qu 1il t~tait 

habite,. au moment de la colqnisa.tion esp:t.p,nole, P..."U' d 1.::'s tribus 

~peudantes. 

ta suconde question portait sur les liens jurltliques ctu territolre 

avec le Royaume du f'.'tl.roc et 1 1en ... c;emble mauri·tanienj c 'est-8.-dirc sur la 

nature •• ~. 
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"These developments fin the 1a'!]" leave little doubt that 
tl1e ultimate objective of the sacred trust v.'as the self-determ_'_nation 
and independence of the peoples concerned. In this domain 1 as 
elsewhere, the corpus Juris gentium has been considerably enriched, 
and this the Court, if it is faithfully to diSQharge its functions, 
may not ignore." (I.C.J. Reports l971, pp. 31-32.) 

By declaring that the legal ties that Morocco or Mauritania might 

have had with the territory of \oJestern Sahara at the time of colonization 

by Spain ar,- subject to the rules of intertemporal law, the Court was not 

laying down fer the General Assembly the :;:.olicy to be followed in the 

decolonization of the territory. The adi v!1.15ory opinion of the Court 

is confined to thee: ~. tatement that 1 whatever the existing legal ties with 

the territory may h;::-:·_o·c been at the time of colonization by Spain, legallY 

those ties remain subjel.!'t to intertemporal law and that, as a consequence, 

they cannot stand in the way of the application of the principle of 

self-determination. 

* 
CCNCLUSI<llS 

I venture to add a few words to sum up my thinking. 

I believe that the fir-st question put to the Court, as to 

whether Western Sahara had the status of a territory belonging to 

no one, should not have been considered independently of the second 

question. In considering it separately, it seems to me, the Court 

has given it a different meaning from that which it had durit~ the 

discussions in the General Assembly. If it was nevertheless desired t<: 

do this, it would have been preferable to make the answer explicit, 

by saying that the territory was not a territory belonging to no one, 

because it was inhabited at the time of colonization by Spain by 

independent tribes. 

The second question concerned the legal ties between the territory 

and the Kingdom of Morocco and the Mauritanian entity, that is to say 

the- .... 
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nature de ces liens au ca,o; oU ils auraient exist6 : 6taient-ils des 

liens de souverainete ? Ctaient-ils en tout cas soumis au droit 

intertempore 1 ? 

Ia Cour a r6pondu avec raison"' et avec un rermrquable degn5· d 'accord 

~~ral, que ces liens n'avaient pas et~ des liens de souverainete, done 

qu ,ils ne pouvaient r:as &tre considerE!s comme des titres pour une 

revendication ou une de.rmnde de !'€:integration clu terri to ire. 

Pour arriver a cette conclusion 1 la Cour a Btudie avec soin tous les 

renseignements a sa disposition en tenant compte de leur valeur de preuve. 

Mais1 en se demandant s'il existait des liens juridiques.autres que 

ceux de souverainetC, la Cour a interprete l.a. question qui lui avait etC 

posee dans un sens different de celui qui avaH fait 1 'objet de la 

controverse au sein de 1 1 Assembl8e geinCrale. 

Il n 1y a aucun fondemerrt juridique pour consid8rer comme des liens 

ayant force d 1ob-ligare {vinculat~ les lien .. <> personnels et spo:rediques 

du SuJ.tan avec quelques triL1.s ind1stinctes, 

indice cone ret de 1 1existence de tels liens. 

e n rai trQUv€ aucu 

Les liens du territ()ire avec 1 ,ensemble n)aurit.anien sugg9r6s par 

1 1avis consultatif resultent des liens existant entre quelques tribus 

ir~epenctantes et leurs terrains de parcours nornadiQue~ Il semble que, 

s 'il en eta.it alnsi, 11 y aumit des liens entre chaque tribu et eon 

terri to ire de pare ours, rre.is rien de plus, En tout cas, :sur !'existence 

de ces liens, la Cour n'a dispose, a. moo avis, qua de descriptions 

irragees et touchantes de la vic~ au d6s.(jrt, mcl.e non do dcnnCos 

concretes sur les tribus ayant-droit et sur les licux soum:t.s a ces 

liens qui r6pondent aux conditions propres nux preuves a pr€-aenter a 
un tribunal. 

(Signe) ~·. DE CASTRO. 
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the nature of those ties, should they have existed: were they ties 

of sovereignty? Were they in any case subject to intertemporal law1 

The Court has answered rightly, and with a remarkable degree 

of general agreement, that those ties were not ties of sovereignty, 

and that thus they could not be considered to be titles to a claim or 

for a demand for recovery of territory. 

To reach that conclusion, tht: Court had studied carefully all 

the information available to it, taking into account its value as 

evidence. 

But, in askiP~ itself whether there existed legal ties other than 

those of sovereignty, the Court interpreted the question which had 

been put to it in a different sense from that which had been the 

object of the controversy in the General Assembly. 

There is no legal foundation for regarding as ties with the force 

of ob-ligare (vinculatio) the personal and sporadic ties of the Sultan 

with c;ertain unclearly define.___ tribes. 

evidence of the existence of such ties. 

I have not found any firm 

The ties of the territory with the Mauritanian entity suggested 

by the Advisory Opinion result from the ties existing between some 

independent tribes and the lands through which their nomadic routes 

passed. It would seem. that, if such were the case, thert.> would 'be ties 

between each tribe and the territory over which it passed. but nothing 

more. In any case, as regards the existence of those ties, the Court 

had nothing to go on, in my opinionJ except vivid and touching 

descriptions of desert life - but no concrete facts about the beneficiary 

tribes or about the places subject to those ties which would fulfil the 

conditions required of evidence to be submitted to a court. 

(Signed) F .• DE CASTRO. 



OPINION INDIVIDUELLE DE M. BONI 

J 1ai vot€ sans reserves l'avis consultatif 6mis par la Cour 

internationale de Justice. 

La Gaur a d8cid€ que le Sahara occidental (Rio de Oro et Sakiet 

El Hamra) n'€tait pas un territoire sans ma1tre. Ses populations, 

bien que nomades pour la plupart, €taient organis€es en tribus 

ind€pendantes et plac€es sous 1 1autorit€ de cheiks €lus d6nocratiquement. 

Elle a constat€ que des liens juridiques d 1 all€geance existaient 

entre le sultan du Maroc et certaines des tribus vivant sur le territoire 

du Sahara occidental. 

Elle a €galement constat€ qu'il existait de nornbreux liens d'ordre 

racial, linguistique, religieux, culturel et €conomique entre ces 

tribus qui habitaient la r€gion saharienne faisant aujourd 1hui partie 

du Sahara sous domination espagnole et la R€publique islamique de 

Mauritanie. 

Par contre elle a affirm€ d 1une fagon cat€gorique que ces liens 

n'€taient pas des liens de souverainet€ territoriale tiss€s entre 

le territoire du Sahara occidental d 1une part, le Maroc ou l 1 ensemble 

mauritanien d 1autre part. 

En .... 



SEPARATE OPINION fiF JUDGE C"Y>NI 

~Translation _7 
I have voted without reservation in favour of the Advisory Opinion 

rlelivered by the International court of Justice. 

The Court has decided that western Sahara (Rio de Oro and 

Sakiet El Hamra) was not a terra nullius. Its population, although 

consisting mainly of nomads, was organized in independent tribes under 

the authority of democratically elected sheikhs. 

The Court has found that legal ties of allegiance existed between 

the Sultan of Morocco and somP of the tribes living in the territory 

of Western Sahara. 
\ 

It has also found that there existed many ties of a racial, 

linguistic, religious, cultural and economic nature between the tribes 

whQ dwelt in the Sahara region which t·Ylay is comprised within the 

Sahara under Spanish domination and the Islamic Republic of Mauritania. 

On the other hand it has categorically affirmed that theBe ties 

were not ties of territorial sovereignty between the territory of 

western Sahara on the one hand and Morocco and the Mauritanian entity 

on the other hand. 

In ..•. 
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En adoptant cette derni€re solution, la Cour n'a pas suffisamment 

tenu compte du contexte local. En ce qui concer.ne le Maroc, l 1 accent 

n'a pas ete assez rnis sur les liens religieux qui unissaient le Sultan 

a certaines tribus de la Sakiet El Hamra. Pour ces tribus, le Sultan 

etait corrnnandeur des croyants, c 1est-h-dire l 1 intendant de Dieu sur 

terre pour toutes les affaires, qu'elles fussent religieuses ou non. 

Il 9tait ainsi considere non seulement camme chef religieux mais camme 

serant de leurs affaires temporelles. Les liens juridiques qui existaient 

entre eux 9taient done religieux, ce qui n 1est conteste par personne, 

mais 9galement politiques et avaient le caract€re de souverainete 

territoriale. 

En toute logique, j 1aurais dO. voter "non11 ala deuxietne question 

de 1 1avis consultatif. Je ne l 1ai pas fait pour les raisons suivantes 

La Cour a dente tout caractere de souverainet€ territoriale aux 

liens qui unissaient le Sahara occidental au Maroc. Elle a demand€ 

avec insistance a l'Ass~mbl€e gen€rale de consulter les populations 

de ces r€gions sur leur avenir conform8ment a la resolution 1514 (XV) 

de l'Assemblee g€n€rale. Peut-on raisonnablement reprocher ala Cour 

d'avoir adopt€ une telle attitude qui est contorme U son r8le qui, 

dans la pr€sente affaire, est d 1 €clairer l 1Assembl€e generale? 

Avec la solution que je preconise et qui conf€re un caractere 

de souverainet€ territoriale aux liens qui unissaient le Maroc au 

Sahara occidental, on arrive a la m~e conclusion : consultation obligatoire 

des habitants du Sahara occidental sur leur sort, et eel-a en application 

de la resolution 1514 (XV) de l'Assemblee generale. 

Certes ••.. 
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In adopting this latter solution, the Court has not taken 

sufficient account of the local context. As regards Morocco, 

insufficient emphasis has been placed on the religious ties 

linking the Sultan and certain tribes of the Sakiet El Hamra. 

For these tribes, the Sultan was Commander of the Faithful, that 

is to say, the steward of God on earth for all matters, whether 

religious or not, He was thus cegarded not only as religious 

leader but as director of their temporal affairs. The legal ties 

between them were thus not only religious - which no one denies -

but also political, and had the character of territorial sovereignty, 

In strict logic, I should have voted "no" to the second 

question of the advisory opinion. 

following reasons: 

I did not do so for the 

The Court has denied that the ties between Western Sahara and 

Morocco were in any way ties of territorial sovereignty. It has 

urged the General Assembly to consult the population of those 

regions on their future in conformity with General Assembly 

resolution 1514 (XV) , Can one reasonably reproach the Court for 

having adopted such an attitude, which is consistent with its role 

in the present case, viz to enlighten the General Assembly? 

The solution which I advocate, and which confers a character 

of territorial sovereignty on the ties that existed between 

Morocco and Western Sahara, leads to the same conclusion_: obligatory 

consultation of the inhabitants of western sahara on their future, 

in pursuance of General Assembly resolution 1514 (XV) . 

The .••. 
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Certes il est arriv€ que l'Assembl€e g€n€rale n'ait pas cru devoir 

consulter les populations des territoires a ctecoloniser. Mais elle 

en a donh€ les raisons qui sont les suivantcs : 

- Ces populations ne constituaient pas des peuples et, partant, 

ne pouvaient pr€tendre disposer d 1 elles-m6mes. 

- Les consultations ne pr€sentaient aucune n€cessit€ en raison 

des circonstances sp€ciales dont elle seule est juge. 

De telles raisons ne sauraient ~tre admises dans la pr€sente 

affaire. L'Assembl€e generale, en presence d 1un avis de la Cour stipulant 

qu'il y avait des liens de souverainet€ entre le Maroc et certaines 

r€gions du Sahara occidental, aurait ete contrainte de consulter les 

habitants de la r€gion sur les diff€rentes options pr€vues dans la 

resolution 1514 (XV). 

(Signe) A. BO!'U. 
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The General Assembly has, it is true, decided on occasion 

that there was no need to consult the populations of territories 

that were to be decolonized. But it has stated its reasons, 

namely: 

- The populations in question were not peoples and did not 

therefore qualify for self-determination. 

- Consultations were unnecessary because of special 

circumstances, of which the General Assembly is the sole judge. 

Such reasons could not be held to apply in the present case. 

If the General Assembly had had before it ·an advisory opinion of the 

Court declaring that there were ties of sovereignty between Morocco 

and certain areas of Western Sahara, it would have been obliged 

to consult the inhabitants of the region on the different options 

provided for in resolution 1514 (XV). 

( Signed) A . BON I. 



DISSENTING OPINION OF JUDGE RUDA 

I have voted in favour of the decision of the Court to comply 

with the Request for an advisory opinion~ in favour of the reply 

given to Question I, and in favour of the reply given to Question II 

in so far as it concerns the legal ties between the Mauritanian 

entity and the territory of western Sahara, but unfortunately I 

cannot go along with the conclusions of the majority of the Court 

concerning the lP.gal ties between the Kingdom of Morocco and this 

territory, as indicated in the penultimate paragraph of the Opinion4 

My interpretation of the request in General Assembly 

resolution 3292 (XXIX) is that in Question II it refers only to 

legal ties of a territorial character, which could have been affected 

by the process of colonization at the end of ~~e nineteer1th century. 

Such interpretation is based on the actual text of Question II and 

on the ·debates in the General Assembly in 1974. 

In other words, the purpose of the Request as a whole, and of 

Question II in particular was simply to find out from the Court 

what were the rights, if any, of Morocco and the Mauritanian entity 

over the territory of Western Sahara, at the time of Spanish 

colonization. Of course, the rights of a political entity over a 

teiTitory •••• 



OPINION DISSIDENI'E DE "1. RUDA 

/Traduction/ 

J'ai vat€ pour la d€cision de la Cour de donner suite~ 

1a demande d'avis consultatif, ainsi que pour la r4ponse Q la question I 

et la r€ponse a la question II, pour aut~~t que cette derniere se 

rapporte aux liens juridiques entre 1 1 ensemble mauritanien et le 

territoire du Sahara occidental, mais je ne peux malheureusement pas 

m'associer aux concl~sions de la majorit€ au sujet des liens 

juridiques, indiques a 1 1 avant-derni~r paragraphe de l'avis, entre le 

Royaurr.~ du Maroc et ce territoire. 

J 1 1nterpr.bte la demaQde formul€e dans la resolution 3292 (XXE<) 

de l'Assembl€e 0€n€rale co~ue ne visant~ dans la question II, que des 

liens juridiques de caractere territorial qui auraient pu @tre 

modifi8s par le processus de colonisation a la fin du XlXE:! sii:;cle. 

Cette interpretation repose sur le libell6 m€me de la question II et 

sur les d6b~ts qui se sont cteroules en 1974 a l 1Assemblee G€nerale. 

En d 1 autres termes, l 1 objet de la requ~e dans son ensemble et 

de la question II en -particulier 6tait simplement de demander a la 

Cour de dire quels etaient les droits 8ventuels du JVIaroc et de 

l'ensemble mauritanien sur le territoire du Sahara occidental 

au moment de la colonisation espacnole. Certes les droits d'une 

enti te .... 
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territory mean the exercise of jurisdiction over persons and things, 

and those rights are therefore established in relation to people, 

but, to my mind, the General Assembly was only interested in those 

legal ties the existence of which could throw light on the question 

whether Western Sahara belonged to Morocco and the Mauritanian entity. 

It appears to me that the legal ties of allegiance and authority, 

as described in the penultimate paraeraph and other paragraphs of 

the Opinion, are not legal ties betv1een the terri tory of Western Sahara 

and the Kingdom of Morocco, but merely personal ties. If the Court 

had found that the existence of such legal ties of allegiance and 

authority had created a territorial r~ght, the legal inference of such 

a finding would normally have been that tbe Sultan of Morocco was the 

sovereign of the territories where these tribes lived; but this is a 

proposition that the Court has not accepted. 

I, therefore, conclude that the reply of the Court does not 

correspond to v;hat has been requested by the General Assembly .. 

It seems to me, therefore, that the correct reply to Question II 

as far as the Kingdom of MorocJo is concerned would have been that 

there were no legal ties between the territory of Western Sahara and 

the Kingdom of Morocco, whereas the court has found that there were 

legal ties of allegiance. 

Moreover, I have not been convinced that the letters and 

documents mentioned in the Advisory Opinion, or any other information 

submitted to the Court, afford clear indication of permanent, real 

and manifested acceptance either of allegiance, or of the Sultan 1 s 

political authority over tribes in Western Sahara. Sporadic 

manifestations of allegiance and authority, even if established, are 

not •••• 
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entit€ politique sur un territoire s'entendent de l'exercice d'une 

competence a l'e~ard des personr&s et des chases et ces droits sont 

done €tablis par rapport a des personnes mais, a man sens, l'Assembl€e 

g€n€rale ne s'interessait qu'a~ liens juridiques dont 1 1existence 

pouvait 8clairer la question de savoir si le Sahara occidental 

appartenait au Maroc et a l'ensemblc mauritanien. 

Il me semble que les liens juridiques d 1 all€geance et d 1 autorit€, 

rnentionn8s a 1 1 avant-dernier paru.._r-;raphe et dans d' autres parao-aphes 

de 1' avis consult at if, ne sont pas des liens juridiques entre le 

territoire du Sahara occidental et le Roya:ume du !Viaroc mais sculement 

des liens personnels. Si la Cour avait constate que l'existence de 

ces liens juridiques d 1 all€geance et d'autorit€ avait cree un droit 

territorial, la consequence juridique normale d'un~ telle constatation 

aurait 8t8 que le sultan du Maroc etait souverain des territoires sur 

lesquels ces tribus vivaient - et c'est ce que la Cour n'a pas accept8. 

J~.- conclus par consequent que la r8ponse de la Cour ne correspc:1d 

pas ace que l 1Assembl8e s8n€rale lui a demand€. 

Il me semble done que la r8ponse juste a la question II, pour ce 

qui concerne le Royaume du MarocJ o;urait consiste a dire qu'il 

nrexistait pas de liens juridiques entre celui-ci et le territoire du 

Sahara occidental, alors que la Cour a conclu 8. l 1 existence de liens 

juridiques d r all8;3eance. 

De plus~ je ne suis pas convaincu que les lettres et docwnents 

mentionnes dans l' avis con.sultatif, ou tout autre element fourni a. 

la Cour, indiquent clairement une accept<.:.tion permanente, r6elle 

et manifeste d 1 allE:,_;e<illce ou encore de l r au tori t6 polit.ique du 

Sultan sur des tribus du Sahara occidental. Des manifestations 

sporadiques d' allC.c;eance et d' autorit0, ales supposer prouvees, 

ne~•·• 
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not sufficient to declare ~~e existence of legal ties~ whether of 

a territorial or personal character. I do however recognize the 

religious, moral and political influence of the Sultan, but I remain 

unconvinced that such influence has created legal ties of any nature. 

For these reasons I have been unable to concur with the majority 

of the Court on this point. 

On the other hand, I have voted in favour of the existence of 

legal ties between the Nauritanian entity~ as understood by the 

Court, and the territory of western SDhara, because the ties indicated 

in the penultimate paragraph of the Opinion were~ in my view, legal 

ties of a territorial character. It has not been contested that the 

various tribes living in the territories of the Bilad Shinguitti, to 

use the formula employed by the Court to convey its understanding of 

the concept of the Mauritanian en~ity, were independent political 

units which possessed rights. inter alia, to pastures, water-holes 

and burial grounds, which were reciprocally acknowledged among the 

tribes. The normal migratory areas were the territory of each tribe, 

although often certain tribes traversed the territories of other 

groups. Each tribe, therefore, enjoyed rights of a territorial 

character in the zones of Western Sahara through which their nomadic 

routes ran at the time of Spanish colonization. However, the 

independence of these tribes deprived the Bilad Shinguitti itself 

of the character of a political unity, juridically capable, per se, 

of being the subject of territorial rights. 

Tb.e • • • • 
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ne permettent pas de conclure a l'existence de liens juridiques, soit 

de caractere territorial soit de caract~re personnel. Je reconnais 

certes l'influence reliGieuse, morale et politique du Sultan, mais je 

persiste a douter que cette influence ait cree des liens juridiques 

d 1une nature quelconque. 

Pour ces raisons, je n' ai pas pu suivre la majorit8 de la Cour 

sur ce point. 

En revanche, j 1 ai vote en faveur de 1.' existence de liens 

juridiques entre l'ensemble mauritanien au sens oU l'entend la Cour et 

le territoire du Sahara occidental, car les liens indiqu8s a 

l'avant-dernier parasraphe de l'avis 8taient~ selon moi, des liens 

juridiques de caract~re territorial. Personna r. 1 a conteste que les 

diff€rentes tribus vivant sur les territoires du Bilad Chi!lc."1liti, pour 

employer la formule utilisee par la Cour pour exprimer sa conception 

de 1 1 ensemble mauritanien, etaient des unitCs politiques independantes 

qui pc.:isedaient des droits, nc ;:.amment sur les pf"':wrages, les puits et 

les cimeti8res, que les tribus se reconnaissaient mutuellement. Les 

zones de misration normales Ctaient le territoire de chaque tribu, ce 

qui n 1 emp&chait pas certaines tribus de tra~er~~r souvent le 

territoirc d 1 autres 0roupes. Chaque tribu JOuissait done de droits 

de caract~re territorial dans les zones du Sahara occidental aU se 

trouvait son parcours de nomadisation a l'Bpoque de la colonisation 

espagnole. Toutefois, l 1 ind8pendance de ces tribus avait. pour 

effet d 1 &ter au Bilad C:r...inguiti tout caractCre d 1unit6 politique 

juridiquement capable par elle-m&me d 1 &tre titulaire de droits 

territoriaux. 

On., •• 
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The confirmation that the legal ties referred to above were 

affected by the process of colonization is the 1934 administrative 

agreement between Spain and France, which recognized the traditional 

freedom of nomads to migrate across frontiers. 

I cannot refrain from pointing out, moreover, although this 

does not establish legal ties between the Kingdom of Morocco and the 

territory, that the independent nomadic Tekna septs whose routes of 

migration are established as traversing the Sakiet El Hamra and the 

Southern part of Morocco possessed territorial rights within their 

migratory zones similar to those recognized in the Advisory Opinion 

as belonging to the tribes living within the territories of the 

Bilad Shinguitti. 

(Signed) J, M, RUDA. 



- 4 -

On trouve la confirmation que les liens juridiques mentionnes 

plus haut ont Gte modifies par le processus de colonisation dans 

1 1 arra..'"lBement administratif oonclu en 1934 par l'Espatsne et la Fr3l1ce, 

qui reconnaissait la liberte traditionnelle des nomades de traverser 

les frontiGres. 

En outre, je ne peux pas ne pas souli£~ner que, bien que cela 

n'€tablisse pas !'existence de liens ju.ridiques entre le Royaume du 

Maroc et le territoire, les fractions nomades Tekna independantes dont 

il a ete etabli que les parcours de oomadisation traversaient la 

Sakiet El Hamra et le sud marocain poss€daiEmt dans leur zone de 

migration des droits territoriaux comparables a ceux que l 1 avis 

consultatif reconnaft aux tribus vivant sur les territoires du 

Bilad ChillQliti. 

(Sit·~ne) J. 11. RUDA. 




