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\W Mitiga prison
L]
* o Tripoli Al-Kaweifya _
\\ Ghiryan & O prison~ *Almari
\ Misrata
\ Sirt Benghazi
\ (Ex MOD) | had \
\ Seket Prison e abia
Aljufra

Mitiga prison (Ex MOD) Seket Prison Al-Koweifya prison
“| was confined with another inmate in a small cell not “More than 100 prisoners were isolated from the rest of “I was confined in a Tm X Tm cell, with a hole inside as toilet, the smell
exceeding Tm X 1.10m. | had to sleep with his feet in the prison population, | was among them. Our families was revolting. We were three in that isolation cell..| was tortured about
front of my face. We only had one blanket for two, it were no longer authorized to visit us. We were subjected one or two hours each night. This was during winter. It was cold, they
was Vem cold inside. There was a small-hole, as a to torture, on a daily basis. Groups of inmates were placed ~ Wwould take me out into the yard, my hands tied and blindfolded, in the
toilet. The smell was overwhelming. There were no in solitary confinement, we couldn't sit down, we couldn't rain, alone, standing, head against the wall....
windows inside, just a small opening under the door for even breathe. We couldn't eat. In the moming, the guards . . , o .
food... We stayed three and a half months without would open the door, they would torture us, they would Upon my arrival to Al-Koweifya, | was put in an isolation cell which was
leaving this small solitary confinement cell. Every time insult and humiliate us. In the evening, they would call it about 1.5m X 2m for 15 days. The door was made of metal, and
we asked for a doctor, we were told ‘when you die, tell the torture party.” painted in black, there was no window, only a small opening under the
us'." - door. The cell was filled with insects. There was no electricity inside
“We continued to be subjected to torture, but it was and water was available for only two hours a day. The meals were very
“They would torture me until | lost my senses, | fell to medically supervised. We had a doctor who was present poor, a piece of bread and a triangle of cheese for breakfast; | counted |
the ground, unable to move. It took several days for me during the torture sessions. We were covered with bruises, |48 pieces of macaroni pasta for lunch. And a piece of bread and potato
to regain my strength, especially since the torture in the we were bleeding, and when they saw that the suffering soup for dinner (5pm).
buttocks is uncomfortable, difficult to sit or lie down.” had reached a certain critical threshold, the doctor would . . ) ,
ask to stop or to take a break. The next torture session | was blindfolded, I could not see anything, the persons in charge of
“I saw my hushand for the first time, 9 months after he would be postponed according the state of health of the uestioning me would stand behind me and would sometimes whisper
was kidnapped... it was via a screen for one or two detainee and his physical resistance... We were tortured things in my ear... psychologically | was really distressed...They used to
minutes. The second visit took place one year later, and about once or twice a week... We were subjected to knock on my door ver¥|.earl in the morning (5, 6amg|, asking me: « who
only lasted a few minutes. He was very weak, suspension, flogging and electrocution while attached to are you? »... {after a while} [ was introduced to another prosecutor who,
emaciated...” metal beds. They would also tie us two by two face to after interrogating me for two days, informed me that | was going to be
face..” brought before the military court.. At first, | was very disappointed, but

I told myself it was better than being buried alive in that mass grave...”
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Mandate

1. Ratione materiae: The Human Rights Council (“Council”) requested the Mission to
investigate violations and abuses of both international human rights law (“IHRL”) and
international humanitarian law (“IHL”). Resolution 43/39 made no mention of crimes under
international criminal law (“ICL”); however, IHRL and IHL underpin this body of law, and
the Mission considered it crucial to the fulfilment of its mandate to additionally investigate
crimes punishable under ICL (A/HRC/12/48, para.286; A/HRC/38/CRP.1, para.8). In this
regard, the Mission noted that the Office of the Prosecutor of the International Criminal Court
(“ICC”) has investigated the situation in Libya since 15 February 2011 further to a referral
by the United Nations Security Council and that its investigations extend to events falling
within the Mission’s temporal mandate.

2. Ratione temporis: The Council mandated the Mission to focus on alleged violations
and abuses “since the beginning of 2016”. The Mission considered that its mandate also
encompassed the investigation of continuing violations and abuses that commenced before
2016.

3. Ratione loci: Resolution 43/39 provided that the Mission should document violations
and abuses committed “in Libya”. The Mission interpreted this to mean that it had a mandate
to investigate, first and foremost, violations and abuses committed on Libyan territory, which
includes its territorial sea. Noting the methodology adopted by previous fact-finding
mechanisms (A/HRC/25/CRP.1, para.20 and fn.8), the Mission considered that its mandate
also extended to the documentation of acts that commenced beyond Libyan borders but
continued inside Libyan territory.

4. Ratione personae: Resolution 43/39 referred to violations and abuses committed by
“all parties”. In view of this, the Mission considered that its investigations should cover the
conduct of both State and non-State actors, including foreign State and non-State actors.

5. Noting that the Council called on the Mission to preserve evidence “with a view to
ensuring that perpetrators [...] are held accountable”, the Mission considered it part of its
mandate to identify those who could bear responsibility for the violations and abuses under
investigation. Additionally, the mandate allowed for a focus not only on individual
responsibility but also on State responsibility, as the latter remains at the forefront of IHRL.

6. Finally, the Council requested the Mission to document the gendered dimensions of
the violations and abuses under investigation. Gender analysis strengthens human rights
investigations in making visible violations and abuses that are otherwise invisible due to the
persistence of gendered discrimination or stereotypes, in uncovering the deeper roots and
effects of violence, and in formulating recommendations that are tailored to the needs of those
impacted by violations by virtue of their gender or sexual orientation. The Mission applied a
gender sensitive approach to all aspects of its work, giving due regard to the fact that the root
causes of violence may be multifactorial.
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Applicable law

General legal framework

1. International human rights law (“IHRL”) is the body of international law, stemming
from treaties or custom, which requires States to respect, protect and fulfil human rights at
all times. Libya is party to twelve of the eighteen core human rights treaties as well as to a
number of regional instruments (Annex Ill). Some soft law instruments also assist in
delineating human rights obligations (Annex 1V). While IHRL obligations apply to States in
the first instance, the Mission concurred with the approach of the International Commission
of Inquiry on Libya, which examined human rights violations by non-State actors noting that
“it is increasingly accepted that where non-State groups exercise de facto control over
territory, they must respect fundamental human rights of persons in that territory”
(AJHRC/17/44, para. 62).

2. International humanitarian law (“IHL”) is the body of international law, stemming
from treaties or custom, that regulates the conduct of all parties engaged in an armed conflict.
Libya is a party to the instruments listed in Annex V. Given that the alleged violations of IHL
all took place in the context of either an armed conflict opposing the Libyan state’s armed
forces against a non-State armed group, or an armed conflict involving two or more non-State
armed groups, the Mission considered customary and treaty rules of IHL as applicable to
non-international armed conflicts.

3. International criminal law (“ICL”) establishes individual criminal responsibility for
categories of conduct constituting international crimes, such as genocide, crimes against
humanity and war crimes. These crimes descend from IHRL and/or IHL and are notably
defined in the Rome Statute of the International Criminal Court (“ICC”). As noted in the
report, the Libyan situation is currently investigated by the Office of the Prosecutor of the
ICC. Considering the convergences between the ICC’s jurisdiction and the Mission’s
mandate, the Mission rooted its analysis of potential international crimes in accordance with
the Rome Statute and the ICC Elements of Crimes.

Crimes against humanity

4. The crime of murder under ICL requires unlawfully causing the death of a person.
The perpetrator must either act with the intent to cause such death or serious injury or with
awareness that death will be the consequence of his/her conduct. Murder may encompass
executions, but also deaths resulting from torture, starvation, unsanitary conditions and denial
of medical care.

5. Enslavement is understood to be the exercise of any or all of the powers attaching to
the right of ownership over a person and includes the exercise of such power in the course of
trafficking in persons, in particular women and children.

6. Imprisonment in violation of fundamental rules of international law includes
detention that fails to respect the basic principles of due process. These principles are
enshrined in Articles 9 and 14 of the International Covenant on Civil and Political Rights.
The requisite level of gravity is reached when persons are detained for long periods of time
without ever being brought before an independent judge or being charged, tried or duly
convicted for any crime.

7. The Rome Statute defines torture as the intentional infliction of severe pain or
suffering, whether physical or mental, upon a person in the custody or under the control of
the perpetrator. Intentionally subjecting persons to extremely inhumane conditions of
detention with the intention of intimidating and punishing them may reach the threshold of
torture.

8. The Rome Statute criminalizes rape, sexual slavery, enforced prostitution, forced
pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity.
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9. Persecution requires the conduct to have been committed in connection with another
crime against humanity and that the perpetrator targeted the victims on political, racial,
national, ethnic, cultural, religious, gender or other grounds that are universally recognized
as impermissible under international law.

10.  ICL defines enforced disappearance as the arrest, detention or abduction of persons
by or with the authorization, support or acquiescence of a state or a political organization,
followed by a refusal to acknowledge that deprivation of freedom or to give information on
the fate or whereabouts of those persons, with the intention of removing them from the
protection of the law for a prolonged period of time.

11.  The category of ‘other inhumane acts’ requires the same threshold of the other listed
crimes in terms of nature, scale and gravity. The Mission considered that actions preventing
migrants to leave Libya, which infringe on the internationally recognized right to leave and
may cause great suffering, may be categorized as other inhumane acts within the meaning of
article 7 of the Rome Statute. The Mission adopted a similar view regarding omissions in
rendering assistance to migrants in distress at sea, which highlight a failure to comply with
the duty to protect the lives of individuals under the State’s control and may result in great
harm to the victims.

Mercenarism

12. Two specific mercenary international conventions regulate ‘mercenarism’: the
International Convention against the Recruitment, Use, Financing, and Training of
Mercenaries (to which Libya accessed in September 2000) (“UN Mercenary Convention™)
and the Convention for the Elimination of Mercenarism in Africa (to which Libya accessed
in May 2005) (“African Mercenary Convention”). The purpose of these conventions is not
to regulate the behaviour and status of mercenaries but to eliminate them via criminalization.
Under the UN Mercenary Convention, a ‘mercenary’ is a person who: (i) is specially
recruited locally or abroad in order to fight in an armed conflict; (ii) is motivated to take part
in the hostilities essentially by the desire for private gain; (iii) is not a national of a party to
the conflict; (iv) is not a member of the armed forces of a party to the conflict; and (v) has
not been sent by a State which is not a party to the armed conflict on official duty as a member
of its armed forces. The African Mercenary Convention additionally requires direct
participation in hostilities.

Extrajudicial Killings

13.  Anextrajudicial killing occurs when: (1) a public official or other person acting at the
instigation of or with the consent or acquiescence of a public official or other person acting
in an official capacity; (2) whose acts were intentional or negligent; and (3) resulted in one
or more deaths; and (4) who knew or should have known that death may result from their
acts; and (5) who failed to comply with any relevant standards regarding the use of force,
including the principles of necessity, distinction, proportionality, and precaution; and (6)
whose acts were not authorized by legal process or complied with the rule of law.

Enforced disappearances

14.  Libya is not party to the International Convention for the Protection of All Persons
from Enforced Disappearance. However, it is party to the International Covenant on Civil
and Political Rights and the Convention against Torture, which protect a number of rights
that are constitutive of enforced disappearance. The Covenant and the Convention impose a
duty on Libya to criminalize, investigate, prosecute, punish, and provide reparation and
remedies for such violations. While the Covenant does not explicitly use the term “enforced
disappearance” in any of its articles, enforced disappearance constitutes a unique and
integrated series of acts that represents a continuing violation of various rights, such as the
right to life, the right not to be subjected to torture or other cruel, inhuman or degrading
treatment or punishment, and the right to liberty and security of person. The Mission applied
the following definition of ‘enforced disappearance’: (1) the arrest, detention or abduction of
persons; (2) by, or with the authorization, support or acquiescence of, a State or a political
organization; (3) followed by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of those persons; (4) with the intention of removing

GE.21-17475



A/HRC/48/83

GE.21-17475

them from the protection of the law for a period of time. De facto authorities whose authority
is comparable to governmental authorities exercising effective control over a territory may
be considered potential perpetrators of enforced disappearances under IHRL.

Violence against women

15.  In arecent case concerning a Libyan woman, the Committee on the Elimination of
Discrimination against Women (“Committee”) recalled that under article 2-e of the
Convention on the Elimination of All Forms of Discrimination against Women, States parties
may also be responsible for private acts if they fail to act with due diligence to prevent
violations of rights or to investigate and punish acts of violence, and for providing
compensation (CEDAW/C/78/D/130/2018, para. 6.3). The Committee further expanded that
“[t]he failure of a State party to take all appropriate measures to prevent acts of gender-based
violence against women in cases in which its authorities are aware or should be aware of the
risk of such violence, or the failure to investigate, prosecute and punish perpetrators and
provide reparations to victims/survivors of such acts, provides tacit permission or
encouragement to perpetrate acts of gender-based violence against women. Such failures or
omissions constitute human rights violations” (ibid.).

Migrants, refugees and asylum seekers

16.  Consistent with the methodology of the Office of the United Nations High
Commissioner for Human Rights (“OHCHR”), the Mission used the expression ‘migrant’ to
cover the categories of migrant, refugee or asylum seeker, as well as any person who is
outside a State of which s/he is a citizen or national, or, in the case of a stateless person, his
or her State of birth or habitual residence, trafficked persons, smuggled migrants, and other
categories, unless specified otherwise (“Desperate and Dangerous: Report on the human
rights situation of migrants and refugees in Libya”, 20 December 2018, available at:
https://www.ohchr.org/Documents/Countries/LY/LibyaMigrationReport.pdf (last accessed
on 6 October 2021)).
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List of instruments of international human rights law which
Libya is a party to

1. International Convention on the Elimination of all Forms of Racial Discrimination
(since 1968);
2. International Covenant on Civil and Political Rights (since 1970);

3. OAU Convention Governing the Specific Aspects of Refugee Problems in Africa
(since 1981);

4, Optional Protocol to the International Covenant on Civil and Political Rights (since
1989);
5. International Covenant on Economic, Social and Cultural Rights (since 1970);

6. African Charter on Human and Peoples’ Rights (since 1986);

7. Convention on the Elimination of All Forms of Discrimination against Women (since
1989);
8. Optional Protocol to the Convention on the Elimination of All Forms of

Discrimination against Women (since 2004);

9. Convention against Torture and Other Cruel Inhuman or Degrading Treatment or
Punishment (since 1989);

10.  Convention on the Rights of the Child (since 1993);
11.  African Charter on the Rights and Welfare of the Child (since 2000);

12.  Optional Protocol to the Convention on the Rights of the Child on the Involvement of
Children in Armed Conflict (since 2004);

13.  Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography (since 2004);

14.  International Convention on the Protection of the Rights of All Migrant Workers and
Their Families (since 2004);

15.  Convention on the Rights of Persons with Disabilities (since 2018).
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List of “soft law” instruments of international human rights
law which guided the Mission

1. Declaration on the Protection of Women and Children in Emergency and Armed
Conflict (1974);

2. Cairo Declaration on Human Rights in Islam (1990);

3. Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
(1990);

4, Declaration on the Protection of all Persons from Enforced Disappearance (1992);

5. Guiding Principles on Internal Displacement (1998);

6. Declaration on the Right and Responsibility of Individuals, Groups and Organs of
Society to Promote and Protect Universally Recognized Human Rights and Fundamental
Freedoms (Declaration on Human Rights Defenders) (1999);

7. Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women
and Children, supplementing the United Nations Convention against Transnational
Organized Crime (2000);

8. Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the
United Nations Convention against Transnational Organized Crime (2000);

9. Updated Set of Principles for the Protection and Promotion of Human Rights through
Action to Combat Impunity (2005);

10.  Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law (2005);

11. United Nations Rules for the Treatment of Women Prisoners and Non-Custodial
Measures for Women Offenders (the Bangkok Rules) (2010);

12.  United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson
Mandela rules) (2015).
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List of instruments of international humanitarian law which
Libya is a party to

1. Convention for the Protection of Cultural Property in the Event of Armed Conflict
(since 1954);

2. Convention (I) for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field (since 1956);

3. Convention (I1) for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea (since 1956);

4, Convention (I11) relative to the Treatment of Prisoners of War (since 1956);

5. Convention (V) relative to the Protection of Civilian Persons in Time of War (since
1956);

6. Protocol for the Protection of Cultural Property in the Event of Armed Conflict (since
1957);

7. Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or Other Gases,

and of Bacteriological Methods of Warfare (since 1971);

8. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1) (since 1978);

9. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol I1) (since 1978);

10.  Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction (since 1982);

11.  Convention on the Prohibition of the Development, Production, Stockpiling and Use
of Chemical Weapons and on their Destruction (since 2004);

12.  Second Protocol to the Hague Convention of 1954 for the Protection of Cultural
Property in the Event of Armed Conflict (since 2011).
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