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CONSIDERATION OF THE DRAFT CONVENTION ON THE RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS (E/2704 and Corr,l, E/2822 and Add.l to 6; E/CONF.26/2,
26/3 and Add.l, 26/4, 26/7; E/CONF.26/L.6 to L.12) (continued)

General debate

Sir Claude COREA (Ceylon) said there were many reasons for concluding

a new convention. The volume and complexity of international trade had grown
steadily since 1927; the éntire character of world trade had been altered as a
result of revolutionary changes, some of them political, such as the attainment
of independence by many nations, others economic, such as increased co=operation
between States, and still others technical, caused by the latest sclentific
discoverles. A more precise and comprehensive international instrument than the
1927 Convention would encourage the expansion of trade and thus promote general
well-being and prosperity. It would also further the progressive development of
international law - one of the purposes of the United Nations. Ceylon, which in
recent years had enacted laws to encourage and facilitabe arbitration, particularly
welcomed the holding of the Conference.

Generally speaking, his delegation was in favour of the Ad Hoc Committee's
draft (E/270% and Corr.l). Nonetheless, he wished to make a few comments, while
reserving his right to speak at greater length during the discussion of the draft
article by article. The scope of application of the Convention had rightly been
made very flexible, so as to ensure acceptance by the largest possible number of
States. However, its provisions must not be made too vague, His delegation would
support any draft which introduced clearly defined legal concepts, while taking
account of the special difficulties of some States. Lastly, the Conference should
consider with particular care the provisions on the judicial control of the
recognition and enforcement of arbitral awerds, because of the difficulty of
striking a happy medium between respect for the will of the parties and the

prerogatives of the State in whose territory the award was to he enforced.

My, TODOROV (Bulgaria) said that the conclusion of a convention would
indirectly promote trade, in particular between countries belonging to different
economic and social systems, and that it would also contribute to the development

of international law and co-operatbion between nations.
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Bulgaria's foreign trade had more than doubled in volume since 1952; at
present, Bulgaria maintained trade relations with sixty-three countries.
consequently, arbitration was being resorted to with increasing frequency and
vas expressly provided for in some commercial agreements.

_ The primary purpose of the Convention should be to institute rapid,
simplified, clear and efficient procedures for the elimination of the consequences
of differences and disagreements in business transactions. The Convention should
therefore be as widely appliceble as possible; political discrimination should
Ye avoided. The Convention should be open to all States. For the same reason,
the Conference should reject the so-called "colonial" clause, which had been
eliminated from the Convention on the Political Rights of Women and the draft
Covenant on Economic, Social and Cultural Rights. The federal clause should
also be rejected.

The grounds on which the recognition and enforcement of arbitral awards
could be refused should be stated precisely and the list given should be exhaustive.

The decisions of permanent arbitral authorities esteblished under the lawg
of the Contracting States should be regarded as arbitral awards within the
meaning of the Convention. Lastly, the fact of referring disputes on the
interpretation or application of the Convention to the International Court of

Justice should not eliminate the obligatory Jjurisdiction of the Court.

Mr. MALOLES (Philippines) recalled that there was a standing conflict,
in arbitration, between the principle that the will of the parties should prevail
and the right of control exercised by the States and their courts. That conflict
arose, in particular, in connexion with the enforcement of arbitral awards,
especially when they were to be relied upon in a country other than that in which
they had been made. The diversity of provisions on arbitral procedure, on
methods of appeal against arbitral awards and on the manner in which they were
to be enforced presented additional difficulties. It was to overcome those very
difficulties that the 1923 Protocol and the 1927 Convention had been.drawn up.
Yore recently, the Consultative Assembly of the Council of Europe had recommended
the establishment of a committee of Government experts to prepare a European
arbitration convention based on the uniform arbitr%tion law prepared by the

International Institute for Unification of Private Law. The Crgenization of
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American States, for its part. had elaborated an inter-American arbitration systen
and had included provisions on the enforcement of foreign awards and judgements
in the Mo>ntevideo Treaties and the Bustamante Code. The Seventh Conference of
American States had recommended the adoption of certaln rules concerning
arbitration, but the recommendation had been followed only by Colombia. In 1956,
a draft uniform law on inter-American commercial arbitration had been adopted.
The work of various non-govermmental organizations also deserved mention.

| The main cbstacles in the way of the developument of commercial arbitration
were: the existence of many different arbitration laws and procedures; the
difficulty of preventing disputes settled by arbitration from being brought before
the courts; the difficulty of deciding which lav was applicable; the uncertainty
regarding the extent to which an arbitral tribunal could judge in equity raﬁher
than on the basis of legal concepts; +the conditions regarding the nationality

of the arbitrators; the difficulty of enforcing a foreign award; the fact that
arbitral clauses were rarely suited to the precise nature of the dispute; the
lack of arbitration facilities; and exchange difficulties which made it
difficult to pay fees to foreign arbitrators.

It was to be hoped that the draft Convention, suitably amended, would help to
remove those difficulties. It had been suggested in particular that an
international record office might be set up under the United Nations to register,
examine and attest the valldity of international awards; that would greatly
facilitate their enfofcement, which could then be refused only on the grounds
stated in the Convention.

The Philippines had long ago recognized arbitration as a valid method of
settling disputes. The Civil Code of 1899 and the revised Civil Code of 1950
contained provisions on the subject. 1In principle, the Supreme Court was to have
defined rules governing the appointment of arbitrators and arbitral procedure but,
in the absence of such a definition, the Congress had adopted Act No. 876 on
arbitration which represented a considerable step forward, although it had no
provision on the enforcement of foreign awards. Philippine Jurisprudence |
recognized the validity of arbitral awards made in accordance with the law and
with the compromis or the arbitral clause, provided that the awards had become

final and operaiiﬁe‘and were compatible with the public order. Nevertheless,
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gbitration procedure was still little used in the Philippines and Philippine

courts had so far had to deal with only two arbitral ewards..

Mr. KESTLER FABNES (Guatemala) said that his delegation was participating

in the present Conference because it was convinced that the latter was of great
importence for the development of international trade. In the present state of
international relations, it was necessary to adopt common standards for the |
| settlement of commercial disputes. The recognition and enforcement of foreign
arbitral awards ralsed complex problems. That explained why some provisions

of the draft Convention were drawn up in rather general terms, whereas others
contained some restrictions. That should not, moreover, be regarded as a defect
but rather as a virtue, since it showed that its authors had tried to adapt it
to reality, The variety of legal systems made it necessary to establish common
standards which would state universally recognized principles, while respecting
the sovereign rights of States and the principles on which their municipal law or
mblic policy were based.

Quatemala recognized the validity of arbitration proceedings and had
wrticipated in the work of inter-~American conferences on the question. The
(uatemalan delegation found the draft Convention acceptable as a whole , although
it would have to meske reservations concerning certain articles. It reserved the

Mght to spesk again during the discussion of individual articles.

Mr. KAISER (Pakistan) sald that the development of international trade
had revealed the inadequacy of the Geneva Convention and that it would be well
o re-examine the procedure for enforcing arbitral awards in the light of present
cireunstances. Arbitration was an economic method of settling disputes which
arose out of international trade relations; since some of its merit lay in ite
simplicity, a leading role ln the proceedings should be left to the parties.

Tat factor should not be forgotten in examining the draft Convention.

That document was an improvement on the 1927 Convention. Nevertheless, it
W8 open to certain reservations. To keep within the bounds of generalities, it
might be pointed out, among other things, that the draft did not contain any
definition of the mZzst" important key terms and phrases to be found in it. It
Would therefore be advisable to draft an additional article which would define,

atong other things, arbitral awards, arbitration proceedings, persons whether
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physical or legal, commercial contracts and Contracting Gtates. The inclusion
of such an article would not only be in cenformity with the usual international

practice but it would also provide a more practical basis for the Convention.

Mr. GURINOVICH (Byelorussian Soviet Socialist Republic) thought that

no efforts should be spared to increase international economic co-operation.
The development of trade relatlons between nations, based on equality and mutual
interest, should be particularly encouraged inasmuch as it helped to increase
confidence between States. In that respect, & convention on the recognition
‘and enforcement of foreign arbitral awards which would facilitate the rapid and
effective settlement of disputes would exert a propitious influence. It would,
of course, be necessary to ensure that none of the provisions of that instrument
were likely to create difficulties and that it was possible for all States to
accede to it. It would be advisable, therefore, to amend certain points in the

draft before the Conference.

Article I (continued)

Mr. KORAL (Turkey) said that the criticisms that had been made of his
amendment (E/CONF.26/1.9/Rev.1) at the preceding meeting (E/CONF.26/8R.5) could
be reduced to a single one: namely, the fear that States might be obliged to
recognize the validity of arbitration proceedings held in their own territory
in conformity with a foreign law. The proposed text would by no means have
that result; +to say, as did the Turkish amendment, that awards made under the
authority of a law other than that of the country in which they were relied upon
were considered foreign or international awards was quite different from saying
that arbitration proceedings could be held in a given country in conformity with
the law of another country. In the latter case there was an element of
permission which was completely absent from the former. The Turkish formula
was merely a definition; it specified that if an award was made under the
authority of a law other than that of the place where it was relied upon, such af
award would come under the Convention. Tt did not go farther than that and
there appeared to be no grounds for the fears felt in that respect.

The following example would illustrate the exact scope of his amendment.

Two Englishmen, residing in England, submitted a dispute to French law for

/" c.o
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settlement; the arbitrator gave an award in conformity with that law; application
for exequatur was made to the English judge, who found that the proceedings had
bwﬁz;ga in conformity with French law whereas in that case English law required
that English arbitral procedure should be followed. The proposed formula would

mot have the effect of obliging the English judge to consider the award a foreign
e and to order exequatur, inasmuch as he was confronted with an English rule-

of law, of clearly defined scope, which prohibited enforcement.

Theim@posed criterion was not calculated to provide an exception in English
ipternal rule. It merely provided a definition of a non-national award. The
mnglish judge, therefore, would be able to apply the Convention in cases where,
upder English law, an award made in conformity with a foreign law might be valid.
Tus there would apparently be no objection, from the point of view of English
law, u:the‘English judge granting exequatur of an arbitral award rendered in
Turkey, in conformity with Turkish law, even if the dispute was between a Turk
and a Greek and even if that dispute was settled in Turkey in conformity with
French law.

The criterion proposed by Turkey was in novway meant to be in opposition to
internal prohibitory or imperative laws but it was more flexible than the
territorial criterion. It was essential that a judge who had to decide on an
exequatur in countries using the continental legal system should be given wider
latitude in determining internal awards and foreign awards. The Turkish amendment
net that need without thereby inconveniencing the countries of Anglo-American
law and the countries of South American law. It was the only formula which could
be acceptable to all: it did not contain the words "foreign" or "internal'';
it did not prevent a local judge from ruling that an arbitral award made in his
country in conformity with a foreign law was to be considered a natlonal award;
i1t permitted the judge to regard any award made in a foreign country in conformity
with the law of that country as a foreign award; it gave due regard to the
continental conception whereby arbitration proceedings could be held in one
country in conformity with the law of another.

The adoption of the Turkish amendment would not require any changes in the
tenﬁnology of the rest of the Convention: it would be sufficient to define, in

one article, the meaning to be given to the expression "foreign awards'.
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Mr. BULOW (Federal Republic of Germauy) wished to supplement his
Government's observations on article I of the draft Convention (E/2 22, annek l).
The solution whereby the Convention would apply to arbitral awards wade in the
territory of a State other than the State in which such awards were relied upon
did not appear to be satisfactory. He gave the following example. Two German
businessmen residing in the United Kingdom submitted a dispute to arbitration;
for that purpose they selected an arbitral tribunal sitting in London which
consisted of German nationals and which folloved the German procedure. If the
territorial criterion alone was congideved, there could be no doubt about the
nationality of the award: it would be an fnglish award. That solution, however,
did not seem right: since the German law of procedure had been upplied, German
léw regarded that award as German; in addition, such a solution would have the
effect of seriously infringing the autonomy of the will of the parties, which
should be respected. Moreover, accorindg to hussel on the law of Arbitration, it
was not certain that the territorial theory was strictly applied even in the
Anglo-Saxon countries.

’ It was ﬁecessmry, therefore, to provide a different connecting factor lrom the
one given in the draft. The representative of France had shown that according to
the jurigprudence of the French Court of Cassation and the Supreme Court of the
Federal Republic of Germany the nature of the award depended on the rules of
procedure vhich were applied. That was also the opinion of Mr, Klein in his work

entitled Considération sur 1'arbitrage en droit international privé (page 311).

Lastly, it should be noted that the nationality of the parties did not affect the
internal or foreign character of an award and that that was just as true in the
civil law countries as in the common law countries.
The eight-Power amendment (E/CONF.26/L.6) and the Turkish amendnent

- (B/CONF.26/L.9/Rev.1l) revealed similar points of concern, but while the latter
formula éeemed acceptable the former seemed even better. By leaving it to the
;-Judge to decide vhether an award was national or not, it avoided any interferencé
with internal lew. \
" Lastly, he pointed out that the joint awendment (E/CONT'.26/L.6) could be
© incorporated into the rest of the draft without raising any difficulties of

: termindlogy.
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My, ZULETS ANGUEL (Colombia) said that the field of application of the
tonvention rodsed o fundawentol problem. As the Federal Republic of Germany
pointed out in its general observations (Jl)/ ‘2{12;-3)_, the best scolution would be for
the internal laws of countries to be stondardived by the adoption of a unitorm
1aw. Otherwise it would be necessory to find a criterion whereby it would
pe possible to specily to which arbitral awards the Cenventicn was
applicable. It wus, indeed, most important that each signatory State should
know exactly whot the other States were undevtoking to do. It wae for that
reason that the Colombian delepation was not satisfied with the eight-Powver
arendment (B/CCNF.26/L.6). 'The proposed criterion was wuch too vague. It was
essential thav an absolutely cleor criterion, incopable of divergent
interpretations, should bhe established. The Conference was called upon to draw
up a Convention on the recognition and enflorcement of certoin so-called Toreign
avards, and the least it could do was to deteimine to which awvards that Couvention
should be made applicable. In the cage considered by the Federal Bepublic of
Germany (E/EBEQ) , the same award could be regairded as a national award by two
different States, but that s:‘rtuati‘on really provided a welghty argument againsgt the
over-vague formula set out in the eight-Power amendment., If the Conference
~adopted that amendment, the signatories of the future Convention would not know
the exact scope of the field of upplication of the Convention.

The representative of Turkey lLad attempted to lay down a criterion on the
basis of which it would be possi’bie to determine whether an award was foreign in
the sense of the Convention (I/CCNF.26/L.9/Rev.l). Unfortunately, that amendment
was not satisfactory eitber; on that point his delegation's view was very similar
to that of the representatives of Belgium and Guatemala. In Colombia certain rules
of procedure governing arbitration were public provisions; they were ilmperative
in character and had the status of constitutional laws. Colombia could not,
therefore, recognize the authority of any arbitral award other than one given in
accordance with those imperative rules.

If the majority of members were in favour of the Turkish amendment, it might
Perhaps be advisable to al'tei' the wording. The répreséntative of Turkey had

referred to the case of a country in which all rules regarding arbitration would
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be optional. I in such a country the parties decided to set up an arbitral
tribunal applying a foreign procedure, the Colombian delegation considered that,
under the Turkish amendment as it stood, the arbitral award would have to be
regarded as national and not as foreign, since it would have been made under the
authority of the national legislation which authorized the parties to apply a
foreign law.

The territorial criterion embodied in article I of the draft Convention had
been criticized. The representative of the Federal Republic of Germany had cited
examples in which an award made in the territory of a State other then that in
which it was relied upon would nevertheless have to be regarded as domestic. The
represehtative of France had criticized the territorial criterion on the grounds
that it might be difficult to specify the place of the award, when, for example,
such an awafd wvas made by correspondence, That, however, was an exceptional case,

. The arbitrators were obliged to discuss the question, to hear the parties and to
deliberate, ail of which factors made it necessary for the arbitral tribunal to
have a permanent place of meeting. Even in the exceptional case of an award being
made by correspondence, the place of the award could be determined, Just as was,

" in all legislative systems, the place where a contract was entered into by

correspondence. He therefore saw no valid objection to article I of the draft

Convention. It was not perhaps perfect but it had the merit of providing a
criterion and the obvious course seemed to be to entrust the task of improving it

to a working group.

Mr. CCHN (Isreel) associated himself with the views of the Colombian
representati#e regarding the Turkigh amendment (E/CONF.QG/L.Q/Rev.l). That
amendment raised legal queetions of all kinds which would no doubt be the joy of
Jurists, but might be a torment to plaintiffs. It should be borne in mind that the
main purpose of the Conference was to draw up a Convention that was clear, 4
uneguivocal and easy to put into practice. Having had occasion to speak privately
- with several repfesentatives, he was more than ever convinced that the best

v sQlutiqn was to discuss the questions in working groups.

Mr. KESTLER FARNES (Guatemala) said that as his country was faithful to

the principle of territoriality it could not accept any other criterion, which

[ooe
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would raise insoluble problems for 1t in view of the imperative nature of
Guatemalan laws of procedure. Guatemalan legislation was on very much the same
lines as Colombian legislation and in Guatemala ; a8 in Colombia, a large number
of procedural provisions were of a constitubional nature. Thus Guatemala could
not adopt any other criterion without amending its Constitubtion. Under Guatemalan
1aw exequatur could be granted for a foreign award only under certain ccnditions
deriving from the principle of territoriality or for reasons of public policy.

For example, it would not be possible in Guatemala to enforce a foreign arbitral
svard made in default of the appearance of one of the parties or against a person
who was domiciled in Guatemala but absent from the country. It was equally
impossible to enforce an award which was based on an action in rem or which
involved property situated in.Guatemala, since that would create insurmountable
difficulties. He had, of course, no intention of forcing Guatemalan legislation
on the Conference but he was trying to find a solution which would not undermine

the very bases of the various systems in force in each of the participating States.

Mr. URABE (Japan) said that, for the reasons already stated by the
representative of Israel, he was not convinced that the eight-Power amendment
(E/CONF.26/L.6) was acceptable. The Japanese delegation preferred the original
text, which had the merit o\f laying down a very clear criterion on the basis of
vhich it was possible to determine what was meant by foreign award. What the
business world wanted was perfectly clear criteria which would make it possible
to know for certain and in advance which awards would be recognized and enforced
in & particular country. The busineds world would be left in doubt if the
Conference adopted the eight-Power amendment. In addition, it seemed that that
amendment would have far-reaching effects on other articles of the Convention,
rarticularly articles IIT and IV. It would influence the guestion of whether legal
control should be entrusted to the country of enforcement or to the country of
the award, Before taking a final positiori on the subject the Japanese delegation
would like one of the sponsors of the amendment to clarify that point. |

‘The Japanese delegation fully understood the legal theory underlying the
Turkish amendment (E/CONF.26/L..9/Rev.l) but was not convinced that the text was

acceptable from a practical point of view. If the Conference adopted the
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amendment, the Convention might or might not be applicd according to the internal
law of the country in which the award would be relied wpon. The Jopanese

' delegation considered that the Conference should respect to the preatest possible
extent the requirements of intemational trade, making the law give .way to those

requirements if necessary.
Mr. HERMENT (Belgium) said that, in view of the divergence of views
which had become apparent regarding the field of application ol the Convention,

it might be premature to entrust the question to o working group. It might perhaps

- be wiser first to take a decision of principle on the subject. He pointed out to

the representative of Turkey that in Belgium it was fully possible to undertake
arbitration in accordance with foreign procedure.

The Turkish amendment (E/CONF.26/L.9/Rev.l) would have the disadvantage of
‘leading to refusals to enforce awards in a fairly large number of cases. Under
the Turkish amendment an award which was made in a foveipn country in accordance
with Belgian law and was to be enforced in Belgium would not come within the
purview of the Convention. As such an awvard was considered in Belgiwn to be a
foreign award, it could be enforced neither on the basis of national law nor on
the basis of the Convention. It was essential, therefore, that the criterion
to be adopted should not be too specific; it would be better to choose a criterioa
wvhich was adaptable to the different systems and for countries to trust one

another for the enforcement of foreign awards.

The mecting rose abt 1 p.m.




