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CONSIDERATION OF OTHER MEASURES FOR INCREASING TIE
EFFECTIVENESS OF ARBITRATION IN THE SETTLEMENT OF
PRIVATE LAW DISPUTES (ITEM 5 ON THE AGENDA)
Note by the Secretary-General
Introduction

1. Resolution 604 (XXI) of the Economic and Social Council provides that in
addition to concluding a convention on enforcement of foreign arbitral awerds,
the United Nations Conference on Tnternational Commerciel Arbitration should
consider, if time permits, other possible measures for increasing the effectis
of erbitration in the settlement of private law disputes, and make such
recommendations as it may deem desirable. Although some doubts were raised ¢
to whether the time schedule of the Conference would permit it to enter into ¢
thorough discussion of such additional measures , several Governments and
organizations expressed themselves in favour of preparing at least an outline
a programme aiming at an improvement of the existing arbitration facilities ar
legislation, The convening of a world-wide conference attended by competent
governmental representatives and experts in this field would constitute a unic
opportunity for initiating such a programme.

2+ On the basis of information obtained from Governments and from organizati
interested in international commercial arbitra’cion,-]-'/_ as well as of the work ¢
in this field by the Economic Commission for Turope and the Economic Commissic
for Asia and the Far East, a need for concerted action seems to be indicated ¢

the following subjects:

(a) creation of new arbitration facilities in certain geographic areas .
and branches of trade;

(b) adaptation of some of the existing national arbitration centres to
the requirements of international commercial arbitbration;

;/ This information is contained in the comments on the draft Convention
on the Recognition and Enforcement of Foreign Arbitral Avards (Official
Records, ECOS0C, 2lst session, e.i. 8, Document E/2822 and eddenda 1 to 6
in the memorandum by the Secretary-General (ibid. , document E/2840); and
in the Consolidated Report on Activities of Inter-Governmental and Non-

Governmental Organizations in the Field of International
2 . Comme 1
Arbitration (E/coNF.26/4). Teie
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(¢) bvetter co-ordination of the activities of verious arbitration centres,
harmonization of their rules of arbitral procecure, snd wider use of joint
standard arvlitration clauses;

(1) coareylng out of educational programmes for jromoting knowledge ebout
sxlsting ervitration facilities and for tralning potentlal arbitrators;

(¢) creation of impartial mechinery for choosing neutral arbitrators and
places of arbltra“ion in disputec between nationals of different countries;
(f) elimination of conflicts of laws and of other chctacles to the use

of arbitration caused by differences or shortcomings in existing municipal
law;

(g) Arawing up of model clavses to facilitaete the adoption of adequate
lepislative stondards on subjects such as validity of arbitration egreemeats,
establichiment and competence of erbitral tribunalc, applicable procedursl

rules for arbitratlcn and the procedures for enforcement of avards.

N
.

With these sins in view, the Conference might give consideration under
itew 5 of its agenda to the following meacures:
I. Collection and prolication of information on existing aerbitration
laws and facilitlies
1. Recemmendations for iwmprovement of existing erbitration facilities.
Ii1. Technical sscistance in the development of arbitral legislation and
inglituticrs.
Iv. Convening «f regionel study groups or working parties on arbitration.
v. Acsictance ia esteblishing impartial machinery for decignation of
neutrsl aruitrators and places of asrbitrastion.
VI. Preparation of medel laws on arbitration.

I. Collecticn and putlicatiscr of information on existing arbitration laws and
facilities

4, The collection and publication of irformation on existing aerbitration laws
and facilities could serve a dual purpose: answer the need felt by the business
cctmunity aad by arvitral inctitutions for reliavle, comprehensive and easily
accescible data relating to the use of arbitration; and constitute an essential
£irst step for any further activities aiming at the improvement of arbitration

facilities and legislatich.
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5. Information on arbitral laws snd inctitutions of a number of conntries hes
been published by the International Chewber of Commecce, the Union Internationale
dea Avocats and other non-govermmental organizationsc. Furtheymorc, the Economic
Commission for Kurope has collected and analyscd iunformation on this subject,
and & similar project has been initiated by the Economic Commission for Asia end
the Far Eact.
6. It would scem decirable that the relevant informetion on this subject be
asuembled in a wnified and authoritative publicatlon of world-wide coverage kept
up to date by periodic supplements. ‘ihis project would be partly based on the
material available to the United Nations Sccretariat Loth at ileadquarters end in
the regions, but in view of other cluims on United Kalions resources, the
responsibility for publication would have to be left to other organizations.
T. A publication of this nature could, by way of example, include the following
subjects:
(a) municipal laws, treatics, court decislions and acministrative practice
relating to arbitration of private law disputes; differences snd similarities
in the present national laws and practicc governing arbitration; subjects
and areas in which contlicts of laws are likely to occur or in which adequate
legisletive starndards aic lacking;
(v) statutes ard rules of the varlous erbitration centres, facilitles for
impartial arbitraiion in dicputes between nationals of different countries,
arrangements for cu-operation between various arbitration centres, and arcas
in vhich adequaic vractical facilities for arbitration do not as yet exist.
8+ Should the Conferecnce be in favour of action along these lines, it could
reccmmend that the Economic and Social Council comsider (a) encouraging the
interested organjzations to co-operate with each other in making tie necessary
arrengements for publishing in appropriate form information on existing arbitre..on
lavs end facilities throughout the world and keeping it current by way of
supplements; (b) inviting the United Nations crgans concerned to support this
project by appropriate means such as by furnishing for inclusion in this
publication any relevant information that may be collected by them; and
(c) inviting Covernments to facilitate the execution of the project by furnishing
the information that ray be requested of them cn the subject.

[ees
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1I. Recotmendations for improvemcnt of existing erbltration facilities

9. Onc of the factors which the interected organizétions singled oui as
constituting a major obstacle to a greater use of arbitrationg was the lack of
institublons which could provide adequate facilities for internetional coumercisl
arbitration. It was suggested that the effectiveness of arbitration as a means
of settlement of disputes affecting international trade could be greatly
enhanced by the establichient of new erbitiation ceutres in those countries
(or branches of trade) where no institutioral facilities for arranging erbitration
are avallable at present, aud by encoureging exlsting erbiiral institutions to
add foreign naticnels to thelr panels of arbitrators and to adopt rules
rermitting the designation of a neutrel site as the ploce of arbitration.
10. ‘'The Conference may also wish to take note of come of the other suggestions
tade by the interested orpenizetions with a view to facilitate international
commercial orbitration, such aé their proposals for: -
(a) iwprovement of co-ordination between the verious arbitration centres
for the purpvse of achieving a greater wiformity in their rules of
arbitral procedure; .
(b) more precise drafting of standard arbitration clauses recommended
by adoption by arbitral institutions or included in general conditicns of
sale; and
(¢) conclucion of agreements between arbitration institutions for the
adoption of Joint Standard Arbitration Clauses which wuuld provide for the
selection of a neutral place of arbitration and the designation of the
applicable rules of procedure in disputes involving parties from different
countries or from areas serviced by different arbitration centres.
il. It wos further emphasized that the use and effectiveness of arbitration in
the settlement of international commercial disputes could be enhanced through
educational programmes carried out by arbitration institutions with the
co-operation of schools and of associations representing the business commuiity

e —————

_2/ The views of inter-governmental and non-governmentel orgesnizations active
in the field of international commercial arbitration on factors considered
to stand in the way of the progress of arbitration, and their suggestions
as to possible remedial measures, are summarized in paragraphs 48 to 59
of document E/Conf.26/k,

/n.n
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and the legal profession. Such educstional programmes could fali into two
cutegories: one for promoting among members of the business comminlty knowledge
about cxisting orbvitration facilitics snd their use, and anobher for trelning
and advising potentiol arbitrators in the principles and techniques of
arbitration.

12, On the vasis of the available data, the Confercnce may come to the
conclusion that it could provide o uscful ctimulus by adopting, os a preliminary
step, resolutions drawing the attentic., of the CGovernments and organizations
concerned bo the nced for na ipprovement of cxisting arbitration facilitles

in some gecographic regions or vranches of trade, and suggesting, by way of
example, the Lypes of nctivitics (nuch oy thwse veferred Lo in paragraphs 9 to
11 above) which might appear to be desiryable in bthis comnexion. The C(onference
may also wish to cingle out particular regions where there is In its view a
preseing nced for a creation or improvement off arbitration racilities, and
recommend that the Goveraments concerncd cnecourage the csteblishment of new
arbitration centres and render oll zppropriate gssistance to the organizations

or instivutions active in improving orbitration facilities in their territory.

III. Trchaical assistance in the development of arbitral legislation and
ingtitutlons

13, 7+he need for creating conditions nore conducive to the use of arbitration

in the settlement of internaticnal commercial disputes arises in particular in
econonically less developed countries, i‘any such countries lack not only the
eppropriate institutional facilitics but also the adequate laws necessary for

8 successful reliasnce on arbitration. On the other hand, the existence of such
laws and facilities may remove the obstacles to economic development created

oy wisgivings which - rightly or wrongly - arise when foreign traders or investors
are faced with the need to submit to jurisdictions of other countries..

ik, Governments which have not yet had the opportunity to gain practical
experience with arbitration problems and which do not have in their territory

an institution capable of organizing facilities for international commercial
aropitration, sy need technical advice and assistance in developing in their
couniry a legislative and institutional framework for arbitration. In some
instances, :uch help couid be extended by one ¢of the non-governmental institutions

[es
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which have the necessary experience and means for organizing international
comrercial arvitration facilities, such as the International Chamber of Commerce.
In other cases the Government concerned may prefer to obtein assistance through
other Governrents or through an inter-goverumental organizatione.

15. The technical assistance that may be required for the improvement of

L arbitration facillties in some countries could teke the form of furnishing to

or through the Government concerned experts competent to advise on the drafting
of appropriate erbitration legislation end familiar with the problems relating
to the setting up of arbitration institutions capable of providing edequate .
facilitles for the requirements of internationsl commerce. It would probably
not be necessary to meke available the services of such experts on a long term
basis; their presence in the country concerned for a few weeks or months might
ve sufficient in wost cases. It may also prove practicel to arrange for
fellowships which would eneble officials responsible for the preparation of
legislation or for supervising the establishment of erbitration facilities to

gain the necessary experience in countries with more edveanced arbitral institutions.

€. ©Should the Conference deem 1t useful to encourmge the use of technicel
sssistence as a means of improving arbitral legislation or of establishing more
edequate facllities for internationsl commercial arbitration, it could edopt a

¢ resolution to that effect snd recormend to the Governments concerned to seek to

obtain the relevant technical advice and assistance through such appropriate
sources as may be svailable for this purpose.

V. Convening of regional study &roups or working parties on arbitration

i7. Another method of removing the obstacles standing in the way of an increased
use of arbitration may be the convening of regional study groups, seminars or
working parties, in which Govermment officials and arbitration experts could study
the existiog legal and practical problems relating to arbitration and attempt to
arrive at agreed solutions best suitcd to the nceds of the various countrics of
%o reglons Such en approach was adopted, with considereble success, by the
Zeonomic Commission for Burcpe.

18, Onc of tne advantages offered by such regional study groups or scminars
spongored by the United Netions or another appropriate isternationzl organization
iles in the opportunity for personal contacts and exchange of views between the

/..0
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zompetent Governmenf officials and arbitration experts from the various countries.
such contacts may lead to & vetter understanding of the problems involved and
accelerate the trend towards the harmonization of laws and the improvement of
practical arbitration facilities within the region.  Moreover, the conclusions
and decisions reached by meetings in which governmental représentatives
participate carrjigreater weight and sre more Likely to be given practical effect.
The convening of such study groups or semlnars under the suspices of an
international organlzatlon would not preclude the possibility of associating with
their work representatives of leading arbitraticn institutions of the area and

of other'interested non-govefnmental organizations, if it was felt that they
could furnlsh useful information or assist in the deliberations by providing a
more practical insight into the problems involved. ' ,

19. There are, however, llmlOS to the extent of assistance that can be provided
by the Unlted Nations in organ121ng such study groups and working parties. The
regional qomm1551ons may not be able in all cases to undertake the analy51s of
documentation and other preparatory work required in connexion with this prcjects
It might thefefore prove necessary to!seek the co-operation of other interested
inter-governmental or non-governmental organizatlons 1n assumlng some of the
tasks involved in the preparaton of such meetlngs.‘

20. The agenda for such reglonal,worklng groups could follow the pattern
esgtablished by the Working Party on Arbitration of the ECE,E/ with such
modifications as may be reguired on account of‘local needs and conditions.
Subjects to be considered in such'regional meetings may include problems relating
to the improvement of supplementing or‘existing institutional facilities for
arbitration (see paragraphs 9 to 11 above), the co-ordination of activities of
organizations interested in international commercial arbitration, removal of
obstacles created by differences in the laws governing arbitration and, possibly,
- recommendations for the adoption of certain basic legislative standards with a
view of achieving an improvement and a grester uniformity of arbitration laws

 (see paragraphs 23 to 29 below).

3/  Documents E/ECE/TRADE/8, 17 and 55.

[e0e
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21, Should the Conference favour the convening, through the United Nations, of
such regionai meetings devoted to the study of erbitration problems, it could
edopt a recommendation addressed to the Economic and Social Council for drawing
the attention of the regional economic commissions to the advisgbility of such
meetings. ' '

V. Assistence in establishing impartial machinery for designation of neutral
arbitrators and places of arbitration

22. The parties to a dispute, or the erbitration institutions to which they
respectively wish to entrust its settlement, frequently do not agree on the
cholce of the place of arbitration and of the apylicahle law and rules by whidb
the arbitral proceedings should be governed. The ECE Working Group on
Arbitration foresaw that in such instances’ inﬁependent machinery may be useful
in assisting the parties to resolve their difficulties.- The need for such |
independent and impartial mechinery may in particular be felt in the settlement':
of disputes arising out of commercial transactions between areas of free and of
. planned ‘economies, or between-léss_developed_éreas and highly industrialized
countries. The Conference might wish to give further thought to the need for
creating such a machinery which could assist the parties in the choice of an
impartial arblitrator and a neutral place of arbitration, and to the role that
could be played in that regard by organs of the Uhited Nations.

VI. Preparation of model laws on arbitration

23. In paragraphs 13 to 21 above, réference was made to possible measures for
improving arbitral legislation by meens of téchnical assistance or regional‘study
grdups and seminars, In & more general vay, activities aiming at an improvemént.
of arbitration laws through adoption of uniform legislative standards have beén
carried out since two decades by several inter-governmental and nonngbverhmehtal'
organizations,éx but so far the attempts at unification of arbitration laws have

achieved no significant results.

h/ Document EXECEXTRADE/SE, aragraphs 39 to L7.

5/ E.g., the preparation of model uniform laws on arbitration by the Rome
Institute, the Inter-American Council of Jurists and the Council of Europe, -
and the preparation of the so-called Copenhagen Rules by the International

' Law Association (E/CONF.26/L4, paragraphs 38 to 4l and 43). : /
TR
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2hk. In their comments on the draft conventionél and during the discussions of
the Committee on Recognition and Enforcement of Foreign Arbitral Awards ,-Z/ some
Governments stressed the need to achicve greater uniformity in the relevant
provisions of municipal laws and to formulate & set of rules governing arbitration
proceedings which might be adopted by the various countries of the world. There
can be do doubt that a greater measure of uniformity in national lews governing
arbitration would have a beneficial effect on the use of arbitration in
settlement of international commercial disputes. By removing inconsistencies
or confli_-ting provisions from arbitration laws, disputes having legal
implicaticns in éeireral countries could be sctiled by erbitration without the
risk that by following the law of one country, legzl doubts as to the validity of
the arbitration agreement s proceedings or award may erise in other countries.

" 25« On the other hand, the limited success of pest attempts at unification of
arbitration law may well lead the Conference to conclude that the time is not
yet ripe for measures aiming at a uniform regulation of all the aspectsbf
arbitratipn proceedings, and that a more thorough study of the subject would be
required before teking eny action in that direction, The Conference may, however,
wish to single out some of the areas in which the preperation of model provisions
could be of particular importence as a guide to countries which have not as yet
enacted edequate arbitration laws or which plan to amend and improve their
existing arbitral legislation.

26. One such srea where there appears to be a need for greater consistency in
the existing legislation is with regard to the law governing the validity of
arbitration sgreements. - It might be recalled that there was considerable
diséussion on this point in the Comnittee on Recognition and Enforcement of
Foreign Arbitral Award.ﬁ and that sdme Governments, in submitting their comments
on the draft Convention, sfressed the impgrtance of removing existing conflicts
of law under which the velidity of arbitration agreements {s to be put to the-
test.-g-/ It was also 'pointed out that the 1923 Protocol on Arbitral Clauses has

6/ E/2822, Annex I, General Observations (Austria, Federal Republic of Germany).

7/ Report of the Committee on Enforcement of Internationel Arbitral Awards,
2701& , paracraph 69.

8/ E/270%, paragraphs 18-19.

9/ E[fe822/add.1, 2, 4 and 5. ;
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not obtained sufficiently wide acceptance to provide & satisfactory solution

to the problems of the recognition of validity of arbitration egreements and of
the exemption from the normal jurisdiction of courts of disputes which parties
agreed to participate. : .

27. Another area where greater uniformity of law mey be desirable are the rules
of arbitral procedure. The differences in municipal procedural laws are of
particular importence to international commercial arbitration which may involve
Jurisdictional issues in several countrizs, as for instance in the case vhere
nationals of two different countries submit their dispute to arbitration in a |
third country and rely upon the enforcement of the award in still other
countries. There seems little hope, however, that within the near future a
sufficiently significant nwiber of States would be ready to adopt uniform rules
of arbitral proccdure, mainly bsceuse of the reluctance of Governments to engage
the difficult process- of replacing the existing procedural law of the country.
Conflicts of procedural lew could, however, be largely avoided if more countries
would recognize the validity of arbitral proceedings based on procedwral rules
chosen by mutual agreement of the parties, and provide that their municipal law
shall be applicable only in cases where the parties have failed to agree on
procedural rules of their own choice., There secems to be a trend towards a

more general recognition of this principle which may be found to provide a more
practical and readily acceptable solution than efforts to obtain the unification
of national procedural lavs. '

28. A somevhat similar situation prevails with rezard to the spplicsble law
governing the substance of arbitral ewards. Confliects of law could be avoided
by & more general acceptanée of the principle, admitted under the laws of many
countries, that arbitrators may base their awards on commericasl usege or on
considerations of equity, common sense and natural justice, without the need

to refer to the spplicable provisions of municipal law. There is, however,

8 strong opposition against giving such latitude to arbitrators in some countries
which recognize the validity of awards only if they are based on appliceble
Provisions of their national laws. If would appear that this point might
usefully be further explored and studied with a view to finding some generally
fcceptable rules for avoiding conflicts of laws and permitting arbitrators
sufficient flexibility in seeking practical mcans of scttlement of disputes.

(XA
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29. The need for universal adoption of a set of simple and expeditious rules
governing the procedural aspects of enforcement of arblirol awards was olso
mentloned in the comments suumitted on the deaf't Convention on the Recognition
and Baiforcement of Aroitral Awurds.]o The questlion of enforcement procedures
iuvolves, lowever, the broader questlon of Judiclal coutrol of arvitration
avards and the Confereace may thercfore feel that ithe problem requires more
thorough conslderation.

30. The oxamples wentioned in paragraphs 26 to 29 above indicate that
considerable preparatory work mipght be necessury in developing generally
acceptable stondard provisions which could serve as models for the enactment
of uniform arbiiration legislation. The scope of this preparatory work would
seem to exceed the limite set by the available staff which the United Nations
could provide for such a project., Moreover, the necd to avoid duplication of
vork belng done in the field of unification of arbitration law by otner
organizations should also be kept iu view. On the other hand, the work of these
organizations may be furthered and facilltated by an exchange of relevant
documentation with the United Nations in matters of common interest, and by
arrangements enabling Members of the United Natlons to be apprised of any
significant results of the studics and other preparatory work undertaken in
this field,

31. Consequently, should the Conference wish to encourage furtier activities
in the field of preparation of wmodel laws on eroitration, it could express its
support for the worik carried out by iunter-governmental organizations and
scelentific institutions already active in the field, and its hope that
appropriate practical steps may be taiien to furtiuer and facilitate the achievement
of their aims.,

10/ E/2322, Annex I, Article II (Federal Republic of Germany) and Apnex II,
Article IT (Inteinational Law Assoclation, Society of Comparative
Legislation).




