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I. HISTORICAL SURVEY 

A. The- concept and some causes of genocic'e 

1. I n the preamble of the 1940 Convention on the Prev e n t i o n and Punishment of 
the Crime of Genocide, i t i s noted that "at a l l periods of l i i s t o r y genocide has 
i n f l i c t e d groat l o s s e s on humanity". While the concept,of genocide i s a recent 
one, the a c t s wliich i t covers are as o l d as the h i s t o r y of maiikand i t s e l f . 

2. Without going back to the dawn of man, i t can be seen from a number of 
h i s t o r i c a l f a c t s that the course of human h i s t o r y has o f t e n been marked by cases 
where n a t i o n a l , e t l m i c , r a c i a l o r r e l i g i o u s groups were destroyed; imder the terms 
of the 194s Convention, any such act c o n s t i t u t e s an e s s e n t i a l element of the crime 
of genocide, l / 

3 . l / h i l e t h i s i s not the place to consider the t r a i n of massacres perpetrated 
throughout manlcind's l i i s t o r y , i t i s nevertheless d e s i r a b l e to r e c a l l the few most 
important f a c t o r s \jhich helped to create a climate i n which t h i s phenomenon emerged 
i n i t s t r u e l i g h t as a- v i o l a t i o n of the e s s e n t i a l human r i g h t from which a l l 
o t hers d e r i v e : the r i g h t to l i f e . 

4 . Among these f a c t o r s , war seems to occupy a predominant p l a c e . As has been 
noted, 2j d u r i n g a n t i q \ i i t y war was o f t e n the only form of r e l a t i o n s between 
c e r t a i n peoples, even between peoples of common o r i g i n , and i t s purpose was 
g e n e r a l l y to a n n i h i l a t e , exterminate or enslave another people. Thus, war opened 
the door to many excesses and massacres which h i s t o r y has recorded. 

_l / See paras. 49-87 below. Examples of massacres and the .extermination of 
human groups are a l s o mentioned by Raphael Lemkin, A x i s Rule i n Occupied Europe 
(WashingtonD.СCarnegie Endowment f o r I n t e r n a t i o n a l Peace, 1944)» p. 80; 
J.Y. D a u t r i c o u r t , "La prévention du génocide et ses fondements j u r i d i q u e s " , 
Etudes i n t e r n a t i o n a l e s de p s y c h o - s o c i o l o r i e c r i m i n e l l e , N0. 14-15 (19б9), ; p. 20," 
Antonio P l a n z e r , Le crime de génocide ( t h e s i s ) ( S t . G a l l e n , F. Schwald A.G., 1956), 
pp. 10 and 12; Octavio Colmenares Vargas, E l D e l i t o de Genocidio (Mexico C i t y , 
E d i t o r i a l Amistad, 195l)> PP. 18 et sen. ; .Eduardo L. G r e g o r i n i C l u s e l l a s , 
Genocidio; su prevención y represión (Buenos A i r e s , Abeledo-Perrot), 
pp. 11 et seq. ; F r a n c i s c o P. Laplaza, E l d e l i t o de genocidio о g e n t i c j d i o  
(Buenos A i r e s , E d i c i o n e s Arayú, 1955)» PP. ,17-24 and 32; Eligió Sanchez L a r i o s , 
E l Genocidio; Crimen contra l a Humanidad (Mexico C i t y , E d i c i o n e s Botas, I 9 6 6 ) , ' 
pp, 259-268; Dr. Bauer, "Considérations sur l e génocide", Etudes i n t e r n a t i o n a l e s  
do p s y c h o - s o c i o l o g i e c r i m i n e l l e , N0. 11-12-13 ( J u l y I 9 6 7 ) , pp. 9-11; see als o 
Robert J a u l i n , éd., L'ethnocide à t r a v e r s l e s Amériques, Textes et documents 
(Anthropologie c r i t i q u e , C o l l e c t i o n dirigée par A l a i n Gheerbrant) ( P a r i s , 
L i b r a i r i e Arthème Fayard, 1972). 

2/ Antonio P l a n z e r , o p . c i t . , p. 9 . 
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5. Although trends towards making war more humane appeared d u r i n g the 
ffiddle Ages, " i t r e q u i red a l o n g p e r i o d of e v o l u t i o n i n c i v i l i z e d s o c i e t y to mark 
the way from wars of exter m i n a t i o n , which occurred i n ancient times and i n the 
l i i d d l e Ages, to the conception of wars as being e s s e n t i a l l y l i m i t e d to a c t i v i t i e s 
a g a inst armies and S t a t e s " . Ъ/ I t i s only i n modem times that i n t e r n a t i o n a l law 
has p r o h i b i t e d any xjar of aggression, ^J which the Charters of the I n t e r n a t i o n a l 
M i l i t a r y T r i b u n a l s declared to be a crime against peace and, as such, to be 
condemned. _5/ 

6. However, i t should be noted t h a t , since 1914 war has i n f a c t been transformed 
more and more i n t o " t o t a l war", " r a i l i t a i y operations having been extended from the 
purel y m i l i t a i y plane ... to the economic, commercial, f i n a n c i a l and even 
i n t e l l e c t u a l planes, to what lias been c a l l e d the ' p o t e n t i a l ' f o r war...". ^ 

7. The r e l a t i o n s h i p between genocide and t o t a l war i s s u f f i c i e n t l y i l l u s t r a t e d 
by the f a c t that the criiae of genocide was committed m the t e r r i t o r i e s occupied 
by the N a z i s , who were conducting such a var. jj The almost l i m i t l e s s d e s t r u c t i v e 
power of modem weapons tends to accentuate the exterminatory nature of war, which 
can lead to the d e s t m c t i o n of human groups. 

8. Genocide i s a l s o considered to occur as a consequence of c o l o n i a l i s m . I n t h i s 
connexion, one w r i t e r notes t h a t , a f t e r having won an easy m i l i t a r y v i c t o r y over 
indigenous peoples: 

"... the c o l o n i a l troops maintained t h e i r a u t h o r i t y by t e r r o r - by 
perpetual massacre. These massacres were genocidal i n characters they 
aimed a t the d e s t r u c t i o n of 'a par t of an e t l i n i c , n a t i o n a l o r r e l i g i o u s ' 
group, i n order to t e r r o r i z e the remainder ала to wrench apart the 
indigenous s o c i e t y ...". 8/ 

9 . The same w r i t e r a l s o observes that the value of indigenous peoples as a 
work-force r e c e i v i n g almost no remuneration p r o t e c t s them to a c e r t a i n extent 
from p h y s i c a l genocide. ^ 

j / Raphael Lemkin, "Le génocide". Revue i n t e r n a t i o n a l e de d r o i t pénal, 1946, 
No. 10, p. 373. 

4/ A r t i c l e I of the Kellogg-Briand Pact of 27 August 1928; a r t i c l e 2 , 
paragraph 4» of the Charter of the United Nations. 

_¿/ Charter of the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l at Nuremberg of 
8 August 1945 ( a r t i c l e 6 (a) and Charter of the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l ' f o r 
the F a r East "of 19 January 1946 ( a r t i c l e 5 ( a ) ) . 

_б/ Georges S c e l l e , Cours de d r o i t i n t e r n a t i o n a l p u b l i c ( P a r i s , 
Domat Montchrestien, 1948), p. 847 . 

"jJ Lemkin, "Le génocide", Loe, c i t . 
8 / Jean-Paul S a r t r e , "On genocide" i n Richard A. F a l k , G a b r i e l Kolko and 

Robert Jay L i f t o n eds., Crimes of V/ar (New York, Random House, 197l)> p. 536. 

i l I b i d . 
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1 0 . Racism i n a l l i t s forms i s also one of the d e c i s i v e causes of genocide. I t 
has been noted t h a t j 

"... 'exempl?-iy' genocide, i f one ma,7 use the term, must be d i s t i n g u i s h e d 
from the concealed, more or l e s s inconspicuous forms of genocide, the 
cimning and i n s i d i o u s aspects of racism, -which prepare the ground f o r 
genocide. In short, genocide i s only an extreme case of racism. At the 
same time, racism has many faces, which are sometimes masked and contr a ­
d i c t o r y " . 10/ 

11 . There i s a close r e l a t i o n s h i p between r e l i g i o u s i n t o l e r a n c e and genocide. 
A c c o r d i n g to one w r i t e r ; 

"... a f t e r o b t a i n i n g the tolerance they sought, the C l x r i s t i a n s quiclcLy 
became extremely i n t o l e r a n t towards n o n - C h r i s t i a n s . Some demanded the 
complete d e s t r u c t i o n of the heathen l l / 

12. Without undertaking a d e t a i l e d s i n a l y s i s of the genocide committed by the 
N a z i s 12/ which would exceed the scope of t h i s h i s t o r i c a l survey - i t shotild be 
noted t h a t the i d e a of genocide was an i n t e g r a l p a r t of the r a c i s t ideology of 
n a t i o n a l s o c i a l i s m and of i t s conception of war as a means of c o l o n i z i n g the 
occupied t e r r i t o r i e s a f t e r t h e i r populations had been exterminated o r decimated. 
The N a z i i n t e n t i o n to destroy na t i o n s , races and r e l i g i o u s groups i n accordance 
w i t h a p r e - e s t a b l i s h e d p l a n was manifested w e l l before the Second \forld War. 13/ 
However, as one w r i t e r has noted, i t ̂ )as the war which o f f e r e d the Nazis the most 
a p p r o p r i a t e occasion f o r c a r r y i n g out t h e i r p o l i c y of genocide. 14/ 

13» I n order to destroy n a t i o n a l , e t h n i c , r a c i a l o r r e l i g i o u s groups, the Nazi 
occupying a u t h o r i t i e s drew up a v e r i t a b l e genocide p l a n which was adapted to 
s p e c i f i c s i t u a t i o n s i n the various c o i m t r i e s . 13/ 

l O / Dr. M. P a r i e n t e , "L'approche ps:;-Ghologique du génocide", Etudes  
i n t e r n a t i o n a l e s de psycho-sociologie c r i m i n e l l e , No. 11, 12 and 13 (196?), p. 195 
see a l s o A.N. T r a i n i n , Z a s h c l i i t a mira i borba s prestupleniyami p r o t i v  
chelovechestva (Moscow, I z d a t e l s t v o Akademii Nauk SSSR, 1956), p. 222. 

11/ Dr. Bauer, l o e , c i t . , pp. 12-13. 

12/ See paras. 17-2? below. 
13/ See, f o r example, R. Lemkin, "Genocidei a new i n t e r n a t i o n a l crime". 

Revue i n t e r n a t i o n a l e de d r o i t pénal, No. 10 ( I 9 4 6 ) , pp. 361-362; 
0 . Wormser-Migot, "Les phases du pré-génocide n a z i (1933-1940)", Etudes  
i n t e i m a t i o n a l e s de psycho-sociologie c r i m i n e l l e , No. 11-12-13 (1967), pp. 3-7 . 

14/ Lemkin, A x i s Rule i n Occupied Europe, op. c i t . , p, 81. 
. 1 ¿ / I b i d . 
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14. On the b a s i s of the evidence gathered f o r the Nuremberg t r i a l , one w r i t e r has 
described the "delayed-action genocide" committed against the peoples of the 
Soviet Union and Poland, aimed a t sapping t h e i r b i o l o g i c a l l i i t a l i t y , p a r t i c u l a r l y 
through measures intended to prevent b i r t h s among those peoples and through 
f o r c i b l e t r a n s f e r s of c l i i l d r e n . He a l s o described the genocide c o n s i s t i n g of the 
extermination of s i x m i l l i o n Jews and of acts of mass d e s t r u c t i o n a g a i n s t the 
peoples of the So v i e t Union, the P o l i s h people and the gypsies. 16/ 

B. Development of the concept of genocide 

15. The concept of genocide, as a crime under i n t e r n a t i o n a l law, designed to 
destroy p a r t i c u l a r human groups as such, was formulated m s c h o l a r l y works on the 
subject of i n t e r n a t i o n a l c r i m i n a l law, before i t came to be embodied i n o f f i c i a l 
documents. 

16. Some of the premises of t h i s concept were postulated by 
P r o f e s s o r Raphael Lemlcin i n a s p e c i a l report to the F i f t h I n t e r n a t i o n a l Conference 
f o r the U n i f i c a t i o n of Penal Law, 17/ held at Madrid from I4 to 20 October 1953, 
i n which he proposed that c e r t a i n a c t s aimed at d e s t r o y i n g a r a c i a l , r e l i g i o u s o r 
s o c i a l group should be declared d e l i c t a j u r i s gentivim. The author of the r e p o r t 
considered that such a c t s should be considered as two separate crimes w l i i c h , 
although both aimed a t d e s t r o y i n g such a group, employ d i f f e r e n t methods i n order 
to do so: the crime of b a r b a r i t y , which would c o n s i s t of a t t a c k s a g a i n s t the l i v e s 
o r economic existence of the members of the group, and the crime of vaindalism. 
The l a t t e r , i n v o l v i n g the d e s t r u c t i o n of the group's c u l t u r a l values, would 
e n t a i l : (a) t r a n s f e r of c l i i l d r e n to another human group; (b) forced and 
systematic removal of elements r e p r e s e n t i n g the c u l t u r e of the group; 
c) p r o h i b i t i o n of the use of the n a t i o n a l language, even m p r i v a t e ; 
d) systematic d e s t r u c t i o n of books p r i n t e d i n the n a t i o n a l language, of r e l i g i o u s 

works, museums, schools, h i s t o r i c a l monuments, places of worship o r other c u l t u r a l 
i n s t i t u t i o n s and ob j e c t s of the group, o r p r o h i b i t i o n of t h e i r use. He advocated 
the c o n c l u s i o n of an i n t e r n a t i o n a l convention to make such a c t s punishable. 

17. Lemkin coined the term "genocide" from the Greek word genos ( r a c e , t r i b e ) 
and the L a t i n s u f f i x c i de ( k i l l i n g ) , developing a theory of the crime of genocide 
a f t e r thorough research i n t o the inhuman p r a c t i c e s followed by H i t l e r ' s Germany, 
according to a set p l a n , i n the occupied countries of Europe d u r i n g the 
Second V/orld V/ar, f o r the purpose of destroying, d i s i n t e g r a t i n g o r weakening t h e i r 
peoples and Germanizing t h e i r t e r r i t o r i e s . 18/ 

18. LemldLn defined genocide as f o l l o w s : 

"By 'genocide' wo mean the d e s t r u c t i o n of a n a t i o n o r of an e t h n i c 
group ... Ge n e r a l l y speaking, genocide does not n e c e s s a r i l y mean the 

16/ See J . B i l l i g , L'Allemagne et l e génocide (Plans e t réalisations n a z i s ) 
( P a r i s , E d i t i o n s du Centre, 1950) , pp. 32-85. 

17/ Lemlcin, Lee actes créant un danger général (interétatique) considérés  
comme délits de d r o i t des gens ( P a r i s , Pedone, 1953). 

18/ See Lemkin, .Axis Rule i n Occupied Europe, op. c i t . , p. 7 9 . 
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iniiaediate d e s t m c t i o n of a n a t i o n , except when accomplished by mass 
I c i l l i n g s of a l l members of a n a t i o n . I t i s intended r a t h e r to s i g n i f y 
a co-ordinated plan of d i f f e r e n t a c t i o n s aiming at the d e s t r u c t i o n of 
e s s e n t i a l foi.mdations of the l i f e of n a t i o n a l groups, v i t h the aim of 
a n n i h i l a t i n g the groups themselves. The o b j e c t i v e s of such a plan would 
be d i s i n t e g r a t i o n of the p o l i t i c a l and s o c i a l i n s t i t u t i o n s , of c u l t u r e , 
language, n a t i o n a l f e e l i n g s , r e l i g i o n , and the economic existence of 
n a t i o n a l groups, and the d e s t r u c t i o n of the personal s e c u r i t y , l i b e r t y , 
h e a l t h , d i g n i t y , and .even the l i v e s of the i n d i v i d u a l s belonging to 
such groups. Genocide i s d i r e c t e d against the n a t i o n a l group as an e n t i t y , 
and the a c t i o n s involved are d i r e c t e d against i n d i v i d u a l s , not i n t h e i r 
i n d i v i d u a l capacity, but as members of the n a t i o n a l group." I 9 / 

19 . I n Lemlcin's view, genocide lias two phases; d e s t r u c t i o n of the n a t i o n a l 
p a t t e r n of the oppro^j.snd ^̂çi-oup and the impoRitxon of the n a t i o n a l p a t t e r n of the 
oppressor. He f e l t t l i a t "denotionaH n a t i o n " , the word used i n the past to 
л^-.^^-;^, i.i.c, Лг. . Lxu4 iTxon of a nationa.] p a t t e r n , was inadequate, p a r t i c u l a r l y since 
tlio terra does not conn<>i;ij i.iio хЛауыага! desLi-uction of the group and the i m p o s i t i o n 
of the nationa] palLei-n of the oppressor. 

2 0 . Lemkin described i n d e t a i l the techniques of genocide developed by the Nazis 
i n the occupied c o u n t r i e s . Genocide was p r a c t i s e d i n the p o l i t i c a l , s o c i a l , 
c u l t u r a l , economic, b i o l o g i c a l , p h y s i c a l , r e l i g i o u s and moral f i e l d s , and 
represented a concentra-ced and co-ordinated a t t a c k upon a l l elements of 
nationhood. 2 0 / 

2 1 . The n o t i o n of genocide, and the term i t s e l f , were f i r s t used o f f i c i a l l y i n 
documents concerning the c r i m i n a l l i a b i l i t y and the t r i a l of the German major 
war c r i m i n a l s . 

2 2 . The n o t i o n of genocide as an i n t e r n a t i o n a l crime begins w i t h the dra\iing up of 
the Charter of the I n t e r n a t i o n a l I ' l i l i t a r y T r i b u n a l a t Nuremberg. 21/ Under the 
Chart e r , the f o l l o w i n g acts were to be coimted as crimes a g a i n s t humanity; 
"murder, exterminebion, enslavement, d e p o r t a t i o n , and other inhumane acts 
committed a g a i n s t any c i v i l i a n p o p u l a t i o n , before o r d u r i n g the i,)ar, or 

12/ I b i d . 
2 0 / I b i d . , pp. 82 - 9 0 . 

2 1 / See Report of the Ad Hoc V/orking Group of Experts under Commission  
R e s o l u t i o n 8 (XXVI), Study concerning the question of apartheid from t h e ^ i n t  
of view of i n t e r n a t i o n a l penal law (document Е/СП.4/1075. тэага. ДО). 



E/CN.4/Sub.2/416 
page 6 

persecutions on p o l i t i c a l , r a c i a l o r r e l i g i o u s grounds i n execution of o r i n 
connexion v j i t h any crime w i t h i n the J u r i s d i c t i o n of the T r i b u n a l , whether o r 
not i n v i o l a t i o n of the domestic law of the country where p e r p e t r a t e d " . 2 2 / 

25. The indictment of 8 October 1945 against, the German major war c r i m i n a l s 
brought before the Nuremberg T r i b u n a l was the f i r s t i n t e r n a t i o n a l doctment to use 
the wo2?d "genocide". I t s t a t e d t h a t the defendants; 

"conducted d e l i b e r a t e and systematic genocide, v i z . , the extermination • 
of r a c i a l and n a t i o n a l groups, against the c i v i l i a n popvilations of 
c e r t a i n occupied t e r r i t o r i e s i n order to destroy p a r t i c u l a r races and' 
c l a s s e s of people and n a t i o n a l , r a c i a l o r r e l i g i o u s groups 2 3 / 

24. Moreover, the concltiding speech by the B r i t i s h P rosecutor s t a t e d t h a t : 

"Genocide was not r e s t r i c t e d to extermination of the Jewish people 
or of the gypsies. I t was a p p l i e d i n d i f f e r e n t forms to Y u g o s l a v i a , 
to the non-German i n h a b i t a n t s of A l s a c e - L o r r a i n e , people of the 
Lo\; Countries and of Norway. The techniques varied from n a t i o n to n a t i o n , 
from people to people. The long-term aim was the same i n a l l cases ... 
The Nazis a l s o used various b i o l o g i c a l devices, as they have been c a l l e d , 
to achieve genocide. They d e l i b e r a t e l y decreased the b i r t h r a t e i n the 
occupied c o u n t r i e s by s t e r i l i z a t i o n , c a s t r a t i o n and a b o r t i o n , by s e p a r a t i n g 
husband from wife and men from women and o b s t r u c t i n g marriage". 2 4 / 

25. Genocide was a l s o r e f e r r e d to i n the concluding speech by the French 
Prosecutor, who condemned the enormity of the crimes of the Nazis as f o l l o w s : 

"The r e a l crime of these men was the conception of the g i g a n t i c p l a n 
of world domination and the attempt to r e a l i z e i t by eveiy p o s s i b l e means. 
By every p o s s i b l e means, that i s of course, Ъу the brealcing of pledges 
and by unleashing the worst of a l l wars of aggression, but', above a l l , by 
the s c i e n t i f i c and systematic extermination of m i l l i o n s of human beings" 
and more e s p e c i a l l y of c e r t a i n n a t i o n a l o r r e l i g i o u s groups whose 
existence hampered the hegemony of the Germanic race. T h i s i s a crime 
so monstrous, so undreamt of i n h i s t o r y throughout the C h r i s t i a n era up " ' 

2 2 / A r t i c l e 6 (c) of the Charter of the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l a t 
Nuremberg (8 August 1945) . A s i m i l a r , but not i d e n t i c a l , d e f i n i t i o n i s given,. 
i n a r t i c l e 5 (o) of the Charter of the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l f o r the 
F a r East ( I9 January 1946) . On the connexion bet\i;een genocide and crimes agair i s t 
humanity, see, i n t e r a l i a , S. G l a s e r , D r o i t i n t e r n a t i o n a l pénal conventionnel  
( B r u s s e l s , Etablissement Emile B r u y l a n t , 1970), p. 109; A. P l a n z e r , Le crime de  
génocide ( t h e s i s ) ( S t . G a l l e n , F. Schwald A.G., 1956), pp. 32 and 37, 

2 3 / T r i a l of the Ш,]от War C r i m i n a l s before the I n t e j m a t i o n a l M i l i t a r y  
T r i b u n a l , Nuremberg, I4 November 1945 - 1 October 1946, Nuremberg, 1947, v o l . I , 
pp. 43-44. 

24/ I b i d . , v o l . XIX, pp. 497-498 (concluding speech by the B r i t i s h P r o s e c u t o r , 
S i r H a r t l e y Shawcross). 
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to the b i r t h of H i t l e r i s m , that the terra 'genocide' has had to be coined 
to d e f i n e i t and an accumulation of documents and testimonies has been 
needed to make i t c r e d i b l e " . 2 5 / 

2 6 . Without u s i n g the word "genocide" and ^ i i t h o u t a l l u d i n g d i r e c t l y to that 
n o t i o n , the Judgement of the Nuremberg T r i b i m a l of 1 October 1946 none the l e s s 
s a i d of the heinous crimes committed by the Nazis against whole groups th a t : 
"the mass murders and c r u e l t i e s 'were a p a r t ' of a p l a n to get r i d of whole 
n a t i v e p o p u l a t i o n s , by expulsion and a n n i h i l a t i o n , i n order that t h e i r b e r r i t o r y 
could be used f o r c o l o n i s a t i o n by Germans". 2 6 / 

27 . L a t e r on, the word "genocide" was used i n the t r i a l s of Nazi мах c r i m i n a l s 
by the n a t i o n a l courts of the a l l i e s . 27/ F o r example, i n the t r i a l of 
U l r i c h G r e i f e l t and others, 28/ the accused ^jere c o n v i c t e d , i n t e r a l i a , of crimes 
a g a i n s t humanity c a r r i e d out as part of a systematic programme o f genocide aimed 
a t the d e s t r u c t i o n of f o r e i g n nations and e t h n i c groups, i n p a r t by extermination 
and i n p a r t by e l i m i n a t i o n and suppression of n a t i o n a l c h a r a c t e r i s t i c s . I n the 
t r i a l of G a i i l e i t e r A r t u r G r e i s c r , 2 9 / the defendant was found g u i l t y , i n t e r a l i a , 
of r e p r e s s i o n , genocidal i n character, of the r e l i g i o n of the l o c a l p opulation 
by mass mturder and i n c a r c e r a t i o n i n c o n c e n t r a t i o n camps of P o l i s h p r i e s t s , by 
r e s t r i c t i o n of r e l i g i o u s p r a c t i c e s to a minimum, and by d e s t r u c t i o n of churches, 
cemeteries and the property of the Church. 

28. Thus, the crime of genocide committed by the N a z i s , \jhich aroused the 
i n d i g n a t i o n ' o f mankind, can be seen as a d e c i s i v e element i n the t r a i n of events 
which l e d to United Nations e f f o r t s to adopt i n t e r n a t i o n a l measures f o r preventing 
a r e p e t i t i o n of that crime and ensuring that i t was punished. I n the 
Sub-Commission on Prevention of D i s c r i m i n a t i o n and P r o t e c t i o n of M i n o r i t i e s , 
however, i t was pointed out that the h i s t o i y of genocide d i d not end w i t h the 
crimes committed by the N a z i s . 30/ 

2 5 / I b i d . , p. 531 (concluding speech by the French Prosecutor, 
Champetier de R i b e s ) . 

2 6 / Judgement of the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l f o r the T r i a l of  
German Major War C r i m i n a l s (London, H.II. S t a t i o n e r y O f f i c e ) , p. 52. 

27/ See Law Reports of T r i a l s of War C r i m i n a l s (London, H.M. S t a t i o n e i y 
O f f i c e , 1947-1949), v o l . VI, p. 48, v o l . V I I , pp. 7-9 and 24-26, v o l . X I I I , 
pp. 2, 3, 6 , 112 and 114, and v o l . XV, pp. 122-125. 

28/ I b i d . , v o l . X I I I , pp. 1-36 (Case No. 73s T r i a l of U l r i c h G r e i f e l t and 
o t h e r s , United States M i l i t a r y T r i b u n a l , Nuremberg, 10 October 1947 -
10 jyiarch 1948) . 

2 9 / I b i d . , p. 112 (Case No. 74s T r i a l of G a u l e i t e r A r t u r G r e i s e r , Supreme 
N a t i o n a l T r i b u n a l of Poland, 21 June - 7 J u l y 1946) . 

_20/ E/CN .4/Sub .2/SR .634, p. I 6 0 , and SR. 685 pp. 109-170. 
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I I . GOUVENTIOK ON THE PEEVEl'ITION Ш PUNISHMENT 
OP THE CRIME OP GENOCIDE OF 9 DECEMBER 1948 

A. Proceclural stages 

29. At the second part of i t s f i r s t s e s s i o n , h e l d from 23 October t o 
15 December 1946, the United Nations General Assembly i n c l u d e d on i t s agenda 
the i t e m e n t i t l e d "Resolution on the crime of genocide" and adopted on the 
su b j e c t , on 11 December 1946, r e s o l u t i o n 96 ( l ) , which reads as f o l l o w s ! 

"Genocide i s a d e n i a l of the r i g h t of existence of e n t i r e human 
groups, as homicide i s the d e n i a l of the r i g h t to l i v e of i n d i v i d u a l 
Ьхшап beings; such d e n i a l of the r i g h t of existence shocks the conscience 
of mankind, r e s u l t s i n great l o s s e s t o humanity i n the form of 
c u l t u r a l and other c o n t r i b u t i o n s represented by these human groups, 
and i s c o n t r a r y to moral law and to the s p i r i t and aims o f the 
United Nations. 

"Many instances o f such crimes of genocide have occurred when r a c i a l , 
r e l i g i o u s , p o l i t i c a l and other groups have been destroyed, e n t i r e l y or 
i n p a r t . 

"The punishment o f the crime of genocide i s a matter of i n t e r n a t i o n a l 
concern. 

"The General Assembly, t h e r e f o r e , 

"Affirms that genocide i s a crime under i n t e r n a t i o n a l law which the 
c i v i l i z e d world condemns, and f o r the commission of which p r i n c i p a l s 
and accomplices - whether p r i v a t e i n d i v i d u a l s , p u b l i c o f f i c i a l s o r 
statesmen , and whether the crime i s committed on r e l i g i o u s , r a c i a l , 
p o l i t i c a l or any other grounds - are punishable; 

" I n v i t e s the Member States to enact the necessary L e g i s l a t i o n f o r 
the p revention and punishment of t h i s crime; 

"Recommends t h ? t i n t e r n a t i o n a l co-operation be organized between 
Sta t e s w i t h a viev/ to f a c i l i t a t i n g the speedy prevention and punishment 
of the crime'of genocide, and, to t h i s end; 

"Requests the Economic and S o c i a l Council to undertake the necessary 
s t u d i e s , w i t h a view to drawing up a d r a f t convention on the crime of 
genocide t o be submitted t o the next r e g u l a r session o f the 
General Assembly." * 

3 0 . At i t s f o u r t h s e s s i o n , h e l d from 28 A p r i l to 29 March 1947, the Economic and 
S o c i a l Council adopted, on 28 March 1947, r e s o l u t i o n 47 (IV) on the crime of 
genocide, i n which i t took cognizance of the General assembly r e s o l u t i o n No. 96 ( l ) 
and i n s t r u c t e d the Secretary-General to undertake "with the a s s i s t a n c e of exrperts 
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i n the f i e l d of i n t e r n a t i o n a l and c r i n i i n a l law, the necessary s t u d i e s with a 
view t o drawing up a d r a f t convention i n accordance w i t h the r e s o l u t i o n of the 
General Assembly" and " a f t e r c o n s u l t a t i o n w i t h the General Assembly Committee 
on the Development and C o d i f i c a t i o n of I n t e r n a t i o n a l Law and, i f f e a s i b l e , the 
I n t e r n a t i o n a l Commission on Human R i g h t s , and a f t e r reference to a l l Member 
Governments f o r comments" to submit that d r a f t to the next session of the 
Economic and S o c i a l C o u n c i l . 

3 1 . In p\irsuance of that r e s o l u t i o n , the Secretary-General had a p r e l i m i n a r y 
d r a f t convention prepared, and requested tlireo exports - P r o f e s s o r s Lemkin, 
P e l l a and Donnodieu do Va.bros - to give him the a s s i s t a n c e of t h e i r valuable 
a d v i c e . On the b a s i s of the comments of those exports, the Secretary-General 
pjaended and supplemented the p r e l i m i n a r y d r a f t , which thus became the d r a f t 
convention on the prevention and punishment of the crime of genocide, d r a m up 
by the S e c r e t a r i a t , w i t h the assistance of experts i n the f i e l d of i n t e r n a t i o n a l 
and c r i m i n a l law. у 

3 2 . In accordance w i t h Economic and S o c i a l Council r e s o l u t i o n 47 ( I V ) , the 
Secretary-General t r a n s m i t t e d the d r a f t , by h i s l e t t e r of 13 June 1947, to the 
Connittee on the Development and C o d i f i c a t i o n of I n t e r n a t i o n a l Xaw. That Committee's 
Chairman, by a l e t t e r dated 17 June 1947 addressed to the Secretary-General, 
r e p l i e d t h a t "the Committee f u l l y r e a l i z e s the urgency... of o r g a n i z i n g 
co-operation between States w i t h a view to f a c i l i t a t i n g the speedy prevention 
and punishment of the crime of genocide". The Committee however "regretted t h a t , 
i n the absence of informa t i o n as to the views of the Governments, i t f e e l s unable 
at present to express any opinion i n the matter". 2/ 

35» The d r a f t convention was a l s o t r a n s m i t t e d to Member States f o r comments. 

3 4 . C o n s u l t a t i o n w i t h the Coimnission on Human R i g h t s , which was a l s o mentioned 
i n C o u n c i l r e s o l u t i o n 47 ( I V ) , was not p o s s i b l e , because the Commission d i d not 
meet between the f o u r t h and f i f t h sessions of the Economic and S o c i a l C o u n c i l . 

3 5 . At i t s f i f t h s e s s i o n , h e l d from 19 J u l y to 17 August 1947, the Economic and 
S o c i a l C o u n c i l adopted r e s o l u t i o n 77 (v) of 6 August 1947, i n which, talcing note 
of the f a c t t h a t the General Assembly Committee on the Development and 
C o d i f i c a t i o n of I n t e r n a t i o n a l Lavf and the Commission on Human Rig h t s had not 
considered the d r a f t convention on the crime of genocide prepared by the 
S e c r e t a r i a t and that the comments of the Member Governjnents on that d r a f t 
convention had not been rece i v e d i n t i n o f o r c o n s i d e r a t i o n at the f i f t h session 
of the Economic and S o c i a l C o u n c i l , i t decided "to inform the General Assembly 
t h a t i t proposes t o proceed as r a p i d l y as p o s s i b l e w i t h the c o n s i d e r a t i o n of 
the -question subject to any f u r t h e r i n s t r u c t i o n s of the General Assembly". Tlie 

1/ See E/447, part I I , s e c t . I , I I . 
2/ Ibid... part I I I . 
¿/ Por these comments, soo A/4OI and Add . 1-3 and E/623-and Add . 1 - 4 . 
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Coimcil requested the "Secretary General, i n the meanwhile, t o transmit t o the 
General Assemhly the d r a f t convention on the crime of genocide'' prepared by the 
S e c r e t a r i a t . 

36. At i t s second s e s s i o n , the General Assembly adopted r e s o l u t i o n 180 ( l l ) of 
21 November 1947, i n which i t declared i n t e r a l i a that ''genocide i s an 
i n t e r n a t i o n a l crime e n t a i l i n g n a t i o n a l and i n t e r n a t i o n a l r e s p o n s i b i l i t y on the 
part of i n d i v i d u a l s and S t a t e s " and roquostod "the Economic and S o c i a l C o u n c i l to 
continue the work i t has begun concerning the suppression of the crime of 
genocide, i n c l u d i n g the study of the d r a f t convention prepared by tho S e c r e t a r i a t , 
and to proceed v/ith the completion of a convention,..". 

37. Taking cognizance of General Assembly r e s o l u t i o n 180 ( l l ) , the Economic and 
S o c i a l Council at i t s s i x t h s e s s i o n , h e l d from 2 Pebrua.ry to 11 March 1948, 
e s t a b l i s h e d m r e s o l u t i o n 117 (Vl) of 3 March 1948 an Ad Hoc Committee composed 
of the f o l l o \ i i n g members of the C o u n c i l ; China, Prance, Lebanon, Poland, the 
Union of Soviet S o c i a l i s t R e p u b l i c s , tho United States of yjiierica and Venezuela, 
and i n s t r u c t e d i t ; 

(a) To meet at the Headquarters of the United Nations, i n order to prepare 
the d r a f t Convention on the crime of genocide i n accordance v/ith the above-mentioned 
r e s o l u t i o n of the General Assembly, and to submit t h i s d r a f t Convention, together 
with the recommendation of the Commission on Human R i g h t s , thereon, to the next 
session of the E onomic and S o c i a l C o u n c i l ; and, 

(b) To toko i n t o c o n s i d e r a t i o n i n tho preparation of the d r a f t Convention, 
the d r a f t Convention prepared by the Secretary-Genera,!, the comments of the 
Member Governments on t h i s d r a f t Convention, and other d r a f t s on the matter 
submitted by any Member Government. 

3 8 . The Ad Hoc Committee on Genocide mot at Lalce Success from 5 A p r i l to 
10 May 1948 and prepared a report uj c o n t a i n i n g a d r a f t convention on tho 
prevention and punishment of genocide. ¿/ 

39» At i t s t h i r d s e s s i o n , h e l d from 24 May to 18 June 1948, owing t o l a c k o f time 
the Commission on Human Rig h t s was not able to consider thoroughly the d r a f t 
convention on tho prevention and punishment of genocide and t h e r e f o r e was not 
i n a p o s i t i o n to make any observations concerning i t s substance. I t expressed 
the opinion that "the d r a f t convention represents an appropriate b a s i s f o r urgent 
c o n s i d e r a t i o n and d e c i s i v e a c t i o n by tho Economic and S o c i a l C o u n c i l and by the 
General Assembly d u r i n g t h e i r coming sessions." _б/ 

^ O f f i c i a l Records of the Economic and S o c i a l C o u n c i l , T h i r d Year. Seventh 
Session, Supplement No. 6. 

¿/ I b i d . , annex. 
6/ O f f i c i a l Records of the Economic and S o c i a l C o u n c i l , T h i r d Year. Seventh 

Session, Supplement No. 2 . para. 24. 



Е/С1Т./1/31дЪ. 2/416 
page 11 

4 0 . At i t s seventh s e s s i o n , hold from 19 J u l y to 29 August 1948, the Economic 
and S o c i a l C o u n c i l i n r e s o l u t i o n 153 ( V I l ) of 26 August I948 decided to transmit 
to the General Assembly the d r a f t Convention on the Prevention and Punishment 
of the Crime of G nocido submitted to the Council i n the rol-Ort of the Ad Hoc 
Committee on Genocide, together w i t h the remainder of that report and the records 
of the proceedings of the Council at i t s seventh session on that subject. 

4 1 . At the t h i r d session ( f i r s t part) of the General Assembly, the d r a f t 
convention prepared by the Ad Hoc Committee was r e f e r r e d to the S i x t h Committee. 
The S i x t h Corümittee examined the d r a f t a r t i c l e by a r t i c l e , as w e l l as the 
amendments submitted to i t , 7/ at i t s бЗгй to 69th meetings, i t s 71st to 61st 
meetings, i t s 91st to 110th naetings and i t s 128th to 134th meetings. The d r a f t 
convention as r e v i s e d by the S i x t h Committee, together v i i t h c e r t a i n amendments which 
had not been accepted by the Committee, was considered by the General Assembly 
at i t s 178th and 179th meetings. In r e s o l u t i o n 2б0 A ( i l l ) of 9 December 1948, 
the Assembly approved the Convention on the Prevention and Piunislunent of the Crime 
of Genocide, which was annexed to the r e s o l u t i o n , and proposed i t f o r signature 
and r a t i f i c a t i o n or accession by Member States i n accordance with i t s a r t i c l e X I . 

4 2 . The p r o v i s i o n s i n the Convention regula.tmg questions of substance r e l a t i n g 
t o the p r e v e n t i o n and punishment of the crime of genocide are the f o l l w i n g : 

"ARTICLE I 

"The C o n t r a c t i n g P a r t i e s confirm that genocide, whether committed 
i n time of peace or m time of v;ar, i s a crime under i n t e r n a t i o n a l la.w 
which they undertake to prevent and to punish. 

"ARTICLE I I 

"In the present Convention, genocide means any of the f o l l o w i n g 
a c t s committed with i n t e n t to destroy, i n whole or i n p a r t , a n a t i o n a l , 
e t h n i c a l , r r c i a l or r e l i g i o u s group, as such: 

(a) K i l l i n g members of the group; 

(b) Causing serious b o d i l y or mental harm to members of the group; 

(c) D e l i b e r a t e l y i n f l i c t i n g on tho group c o n d i t i o n s of l i f e 
c a l c u l a t e d t o b r i n g about i t s p h y s i c a l d e s t r u c t i o n i n whole or i n p a r t ; 

(d) Imposing measures intended to prevent b i r t h s w i t h i n the group; 

(e) F o r c i b l y t r a n s f e r r i n g c h i l d r e n of the group to another group. 

"/iRTICLE I I I 

"The f o l l o w i n g acts s h a l l be punishable: 

(a) Genocide; 

2 / See O f f i c i a l Records of the GeneraJ Assembly, T h i r d S e s s i o n , Part I . . 
S i x t h Committee, Annexes to, the sumjary. records jaf meetings, pp^. 13 - 2 5 , 26-28, 
32 and 34 . 
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(b) Conspiracy to cotatiit genocide; 

(c) D i r e c t and p u b l i c incitoraont to cocimit genocide; 

(d) Attempt to coomit genocide; 

(G) C o m p l i c i t y i n genocide. 

"ARTICLE IV 

"Persons committing genocide or any of the other a c t s enumerated i n 
a r t i c l e I I I s h a l l be punished, whether they are c o n s t i t u t i o n a l l y r e s p o n s i b l e 
r u l e r s , p u b l i c o f f i c i a l s or p r i v a t e i n d i v i d u a l s . 

"ARTICLE V 

"The C o n t r a c t i n g P a r t i e s undertake to enact, m accoixiance w i t h t h e i r 
r e s p e c t i v e C o n s t i t u t i o n s , the necessary l o g i s l a . t i o n to give e f f e c t to tho 
p r o v i s i o n s of the present Convention and, i n p a r t i c u l a r , to provide 
e f f e c t i v e p e n a l t i e s f o r persons g u i l t y of genocide or any of the other 
acts enumerated i n a r t i c l e I I I . 

"/iRTICLE VI 

"Persons charged w i t h genocide or any of the other a c t s eniimerated i n 
a r t i c l e I I I s h a l l be t r i e d by a competent t r i b u n a l of the State i n the 
t c i r r i t o r y of v/hich the act was committed, or by such i n t e r n a t i o n a l penal 
t r i b u n a l as may have j u r i s d i c t i o n w i t h respect to those C o n t r a c t i n g P a r t i e s 
which s h a l l have accepted i t s j u r i s d i c t i o n . 

"ARTICLE V I I 

"Genocide and the other acts enumerated i n a r t i c l e I I I s h a l l not be 
considered as p o l i t i c a l c r i n e s f o r tho purpose of e x t r a d i t i o n . 

"The C o n t r a c t i n g P a r t i e s pledge themselves i n such cases to grant 
e x t r a d i t i o n i n accordance w i t h t h e i r laws and t r e a t i e s i n f o r c e . 

"/iRTICLE V I I I 

"Any C o n t r a c t i n g P a r t y laay c a l l upon tho competent organs of the 
United Nations to take such a c t i o n undor the Charter of the United Nations ажс±1шз 
as they consider appropriate f o r tho prevention and suppression of 
acts of genocide or any of the other acts enumerated i n a r t i c l e I I I . " 

B. Tho d e f i n i t i o n of genocide ( a r t i c l e I I of the Convention) 
1. The typo of d c f n i t i o n 

4 3 . One of the questions r a i s e d during the debate i n the S i x t h Committee was 
whether the d e f i n i t i o n of the crime of genocide should enumerate a c t s o f genocide or 
whether i t should be of a general c h a r a c t e r . 8/ A general d e f i n i t i o n proposed 

8/ O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n , P a r t I , S i x t h  
Committee, 6 9 t h , 71st and 72nd meetings. 
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i n one anondmjnt, which was withdra\m, read as fo l l o \ r s s "Genocide i s an attack on 
l i f e d i r e c t e d against a human group, or against an i n d i v i d u a l as a member of a 
human group, on account of the n a t i o n a l i t y , r a c e , r e l i g i o n or opinions of 
such group or i n d i v i d u a l " (л/с.6/224). i l 

4 4 . In favour of a general d e f i n i t i o n i t was a,rgued that the crime of genocide was 
a new concept, of which h i s t o r y o f f e r e d few examples, so that omissions would be 
l i k e l y to occur i n any enumeration. Moreover, a broad d e f i n i t i o n would permit each 
State to talco the l e g i s l a t i v e measiires i t considered most s u i t a b l e . 

45. I t was argued on the other hand t h a t , since genocide as a crime was a new 
concept, a d e f i n i t i o n of a general character, r.iight create confusion e i t h e r by not 
co v e r i n g enough ground or by not determining i n an adequate manner the nature of 
a c t s o f genocide. Moreover, a general d e f i n i t i o n would a l l o w States to decide what 
a c t s c o n s t i t u t e d genocide \mdor t h e i r n a t i o n a l l e g i s l a t i o n , w i t h the r e s u l t that 
c e r t a i n a c t s would be regarded as genocide i n some States and not i n others. I t 
Vías f u r t h e r s t a t e d that the d r a f t i n g of a general d e f i n i t i o n should be deferred 
u n t i l l a t e r and should be entrusted to q u a l i f i e d j u r i s t s when the c o n c e p t o f 
genocide became more current. 

2. I l l u s t r a t i v e or exhaustive enumeration of a c t s of genocide 

4 6 . Another q u e s t i o n r a i s e d during the debate i n the S i x t h Committee concerning 
the d e f i n i t i o n of genocide v;as vihether to adopt an i l l u s t r a t i v e or an exhaustive 
d e f i n i t i o n o f a c t s of genocide. l O / Two amendments aimed at the adoption of an 
i l l u s t r a t i v e d e f i n i t i o n (л/С.б/232/Rev.l and Л/С.6/223 and C o r r . l ) were proposed 
b u t , a f t e r b e i n g discussed, were not accepted. 

47* Imong tho arguments advanced i n favour of an i l l u s t r a t i v e enumeration were 
(a) that i t was impossible to give a complete enumeration of acts of genocide 
because, genocide being a new concept, one could not foresee the means to which 
the p e r p e t r a t o r s of that crime might r e s o r t , and (b) that a precedent.could be . 
found i n the Charter of the Nuremberg T r i b i m a l l l / v / h i c h , i n l i s t i n g war crimes, 
used phraseology a l l o w i n g f o r the punishment of p e r p e t r a t o r s of crimes other than 
those set f o r t h i n , t h e enumeration. 

4 8 . I t was argued on the other hand that an exhaustive enumeration was n e c e s s i t a t e d 
by the p r i n c i p l e .nulla poena sine l e g e , which p r e v a i l e d i n n a t i o n a l penal 
l e g i s l a t i o n , and that i t vrould be impossible to provide f o r the punishment of 

2 / I t should be r e c a l l e d that elements of a general d e f i n i t i o n of genocide 
are to be found- i n the- f i r s t proambular paragraph of General Assembly 
r e s o l u t i o n 96 ( l ) s "Genocide i s a d e n i a l of the r i g h t of existence of e n t i r e human 
groups...". 

10/ O f f i c i a l Records of tho General Assembly. T h i r d S e s s i o n , P a r t I , 
S i x t h Committee, 7 1 s t , 72nd and 78th meetings. 

11/ A r t i c l e 6 (b) of the Charter of the Niiremberg T r i b u n a l d e f i n e s war crimes 
as v i o l a t i o n s of the laws or customs of war, which " s h a l l i n c l u d e , but not be 
l i m i t e d t o " the crimeo enumerated t h e r e a f t e r . The d e f i n i t i o n of crimes against 
humanity,-given i n a r t i c l e 6 (c) of the Charter, i s "also i l l u s t r a t i v e , as 
evidenced by the use of tho words "other inhumane a c t s " (see Stef a n G l a s e r , D r o i t  
i n t e r n a t i o n a l pénal conventionnel ( B r u s s e l s , Etablissements Emile B r u y l a n t , 1970) , 
pp. 95 and 1 0 4 ) . 
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c r i n e s not s p e c i f i e d i n the c r i m i n a l code. Moreover, an i l l u s t r a t i v e enumeration 
would leave each State f r e e t o define as genocide acts other than those enumerated, 
w i t h the unfortunate r e s u l t that one and the same act might be considered genocide 
i n one country ana not i n another. I t was a l s o observed that an advantage of tho 
exhaustive eniuneration method would bo that i t allowed f o r the subsequent 
amendment of the Convention by the a d d i t i o n of f u r t h e r acts to the current 
enumeration. 

3. Genocide as the d e s t r u c t i o n of a n a t i o n a l , e t h n i c , r a c i a l or 
r e l i g i o u s group 

(a) The extent of the d e s t r u c t i o n of a group 
49. On the question of the extent to v/hich a group must be destroyed before an act 
committed w i t h t h a t end i n viev; can be termed genocide, i t was g e n e r a l l y agreed, 
during the debate i n the S i x t h Committee, that i t viras not necessary f o r the act to 
be aimed at a group i n i t s e n t i r e t y . I t was s u f f i c i e n t that an act of genocide 
should have as i t s purpose the p a r t i a l d e s t r u c t i o n of a group. A c c o r d i n g l y , an 
amendment ( A / C , 6 / 2 2 8 ) proposing the i n s e r t i o n of the words " i n whole or i n 
p a r t " a f t e r the words "to destroy" i n tho d r a f t of the Ad Hoc CoimîiLttee on 
Genocide was adopted. The purpose of the auenduent was to make i t c l e a r that i t v/as 
not necessary to k i l l a l l the members of a group i n order to commit genocide. 12/ 

50. However, the question \ia.s r a i s e d whether genocide e x i s t e d when a s i n g l e 
i n d i v i d u a l was the v i c t i m of an act aimed at the d e s t r u c t i o n of the group. During 
the e l a b o r a t i o n of the Convention, I 3 / i t was argued that genocide e x i s t e d as soon 
as an i n d i v i d u a l beceune the v i c t i m of an act of genocide; i f there was i n t e n t to 
commit the c r i n e , genocide e x i s t e d oven i f only a s i n g l e i n d i v i d u a l was the 
v i c t i m . The use of the expression "members of the group" i n the second paragraph 
of the a r t i c l e (subparagraphs (a) and (b)) would indicante that genocide occurred 
as soon as a member of the group was attacked, 

51. A number of w r i t e r s a l s o b e l i e v e that the Convention should bo i n t e r p r e t e d as 
a p p l y i n g to cases ^f " i n d i v i d u a l genocide''. One w r i t e r tskea the view t h a t the 
words " i n p a r t " , w i t h the c o n f i r m a t i o n supplied by the reference to "members of 
tho group", would permit the t h e o r e t i c a l inference that oven an act of i n d i v i d u a l 
genocide would be covered by tho Convention. Even i f i n a c t u a l casos i t was not 
easy to e s t a b l i s h an i n f a l l i b l e c r i t e r i o n , since an act of i n d i v i d u a l genocide 
would a l s o , of course, be a common crime, the p r i n c i p l e should be accepted. The 
same v/ r i t e r notes that the question would a r i s e only i n r a r e and r a t h e r 
h y p o t h e t i c a l b o r d e r - l i n e cases. I4/ 

12/ O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n , P a r t I , 
S i x t h Committee. 73rd meeting, 

13/ I b i d . . 69th and 73rd meetings. See also tho amendment reproduced i n 
paragraph 43 above. 

1 ^ See Antonio P l a n z e r , op. c i t . , pp. 8 6 , 93-94» Another w r i t e r observes: 
'¥ith regard to genocide, i t seems to ne that i t wa.s the d e f i n i t e i n t e n t i o n . . . of 
the Genocide Convention... to recognize as genocide even cases where the act 
( k i l l i n g , etc.) was comnitted against a s i n g l e nomber of one of the s p e c i f i e d 
groups, w i t h i n t e n t to destroy i t i n whole or i n p a r t " (Stefan G l a s e r , op. c i t . , 
p. 112. 
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52 . imother w r i t e r b e l i e v e s t h a t , even thoiigh the purpose of the Convention i s 
the prevention and punishment of acts of genocide d i r e c t e d against l a r g e numbers 
of persons, no t h i n g i n the Convention would p r o h i b i t i n t e r p r e t i n g i t s p r o v i s i o n s 
and a p p l y i n g them to i n d i v i d u a l cases of nuirder. Any such murder should be termed 
genocide i f i t was committed by reason of tho f a c t that the v i c t i m was a member of 
one of the groups s p e c i f i e d i n the Coni'^ention and w i t h the i n t e n t to commit s i m i l a r 
a c t s m the f u t u r e and i n connexion w i t h the f i r s t crime. The m a t e r i a l 
c o n s i d e r a t i o n was that the mens rea of the c u l p r i t must be d i r e c t e d against 
the l i f e of more than one member of tho group, even though the r e s u l t was 
l i m i t e d to one c a s u a l t y . 15/ 

5 3 . I t v/as argued on th^, other hand t h a t , where a, s i n g l e i n d i v i d u a l was a f f e c t e d , 
i t was a case of homocide, whatever the i n t e n t i o n of the p e r p e t r a t o r of tho crime 
might be, since the concept of genocide v;as c h a r a c t e r i z e d by tho i n t e n t i o n to 
a t t a c k a group. I n a d d i t i o n , i t was noted tha.t, inasmuch as each individua.! was 
i n f a c t a member of a group, i t would bo d i f f i c u l t to e s t a b l i s h whether or not the 
murder of sen i n d i v i d u a l мае genocide. 16/ 

54• The S p e c i a l Rapporteur does not consider i t necessary t o talce a p o s i t i o n i n 
t h i s c ontroversy. However, he has s e r i o u s doubts as to the u t i l i t y of a broad 
i n t e r p r e t a t i o n o f the Convention, tho prime object of vihich i s c l e a r l y 
d e f i n e d : tho p r e v e n t i o n and punishment of genocide as an act committed with i n t e n t 
to destroy a l a r g e пшлЬег of persons belonging to the groups s p e c i f i e d or the group 
i n i t s e n t i r e t y . I t must a l s o be borne i n mind t h a t , according to tho Convention, 
the punishable act m s t have been committed, or a t - l e a s t attempted. 

(b) Tho groups protected < 

5 5 . The 1948 Convention enumerates as the groups pro t e c t e d n a t i o n a l , e t h n i c a l , 
r a c i a l or r e l i g i o u s groups, .without d e f i n i n g the meaning of those terms. 

5 6 . D u r i n g the e l a b o r a t i o n of the Convention, i t was observed that genocide should 
g e n e r a l l y be regarded as a crime committed against a group of i n d i v i d u a l s 
perr.Tanontly possessing c e r t a i n common f e a t u r e s . Such groups should be" e a s i l y 
i d e n t i f i a b l e by r a c i a l or n a t i o n a l f e a t u r e s , because they c o n s t i t u t e d distinct, 
c l e a r l y determinable communities. 1?/ 

57 . One i<n?iter considers that each of the concepts " n a t i o n a l " , " e t h n i c a l " and 
" r a c i a l " used by the 1948 Convention has a d i s t i n c t meaning: 

"What c h a r a c t e r i z e s a n a t i o n i s not only a community of p o l i t i c a l 
d e s t i n y , b u t , above a l l , a community marked by d i s t i n c t h i s t o r i c a l and 
c u l t u r a l l i n k s or f e a t u r e s . On the other hand, a ' t e r r i t o r i a l ' or 'state' 

я 15/ See P i e t c r IT. Drost, The Crime of S t a t e ; Book I I . Genocide (Leydon, 
A.W. S y t h o f f , 1 9 5 9 ) , pp. 84-861 c f . Octavio Colmenares.Vargas, op. c i t . . 
p. 31 ; Eduardo L."Grogorini C l u s c l l a s , op. c i t . , pp. 27-28. 

16/ O f f i c i a i Records of tho General Assembly, T h i r d Session^ P a r t I . S i x t h  
Committee y 73rd meeting. See a l s o F r a n c i s c o P. L a p l a z a , op. c i t . , p. 77; 
N i c o l a s Jacob, "A propos de l a définition j u r i d i q u e du génocide". Etudes  
i n t e r n a t i o n a l e s de psycho-sociologio c r i m n e l l e , N0. 16-17 ( I 9 6 9 ) , p.56. 

17/ O f f i c i a i Records of the General Assembly, T h i r d S e s s i o n , P a r t I , S i x t h  
Committee. 6 4 t h , 66th and 74th meetings. See a l s o iintonio P l a n z e r , op. c i t . , 
p. 97 . 
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l i n k ( w i t h the State) does not appear to ne to he e s s e n t i a l . 'Race* 
means a category of persons v/ho are d i s t i n g u i s h e d by common and constant, 
and t h e r e f o r e h e r e d i t a r y , f e a t u r e s . The concept 'ethnic' has a 
voider moaningi i t designates a conr¡iunity of persons l i n k e d by 
the sac. customs, the saiue language and the same race (from the 
Greek ethnos = people)," 18/ 

58. However, d e f i n i n g the groups r e f e r r e d to i n a r t i c l e I I of the Convention seems 
to r a i s e some problems, as does t h e i r l i m i t e d ni.mber. 

( i ) N a t i o n a l group 

N a t i o n a l group and n a t i o n a l o r i g i n 

59« Obviously, a n a t i o n a l group comprises persons of a common n a t i o n a l o r i g i n . 
The l a t t e r expression " n a t i o n a l o r i g i n " i s used, f o r example, i n a r t i c l e 1 , 
paragraph 1, of the I n t e r n a t i o n a l Convention on tho E l i m i n a t i o n of A l l Forms of 
R a c i a l D i s c r i m i n a t i o n (adopted and opened f o r signature and r a t i f i c a t i o n by 
General Assembly r e s o l u t i o n 2106 A (XX) of 21 December I 9 6 5 ). I n d e f i n i n g 
" r a c i a l d i s c r i m i n a t i o n " , the Convention r e f e r s to d i s t i n c t i o n s , e x c l u s i o n s , 
r e s t r i c t i o n s or preferences based, i n t e r a l i a , on descent or n a t i o n a l o r e t h n i c  
o r i g i n . 

60. During the e l a b o r a t i o n of the f i n a l t e x t of that a r t i c l e by the T h i r d Committee, 
several proposals, which were not adopted, soiight to s p e c i f y the nea,ning o f the 
words " n a t i o n a l or e t h n i c o r i g i n " . One proposal vrould have had the a c t u a l t e x t o f 
the Convention s t a t e that the expression " n a t i o n a l o r i g i n " d i d not mean 
" n a t i o n a l i t y " or " c i t i z e n s h i p " . 19/ /mother proposal sought to e l i m i n a t e the 
word " n a t i o n a l " and to I n s e r t , a f t e r the words "ethnic o r i g i n " , a reference t o 
n a t i o n a l i t i e s i n m u l t i n a t i o n a l S t a t e s , by applying the term " n a t i o n a l i t i e s " to 
c i t i z e n s of d i f f e r e n t ethnic and c u l t u r a l o r i g i n s . 20/ Those proposals were 
intended to s p e c i f y that the words " n a t i o n a l o r i g i n " were used not i n the 
p o l i t i c o - l e g a l use of " n a t i o n a l i t y " , but i n a s o c i o l o g i c a l sense. 

61. I t was argued on the other hand, that such s p e c i f i c a t i o n s i n the a c t u a l t e x t 
of the Convention v/ere not necessary. The words " n a t i o n a l o r i g i n " and " n a , t i o n a l i t y " 
had been xíidely used i n i n t e r n a t i o n a l instruments and i n l i t e r a t u r e as r e l a t i n g , 
not to persons who were c i t i z e n s of or hel d passports i s s u e d by a g i v e n S t a t e , but 
to those having a c e r t a i n c u l t u r e , language and t r a d i t i o n a l way of l i f e p e c u l i a r 
to a n a t i o n but l i v i n g x i i t h i n another S t a t e . 2 l / Furthermore, the o p i n i o n was 

18/ Stefan G l a s e r , op. c i t . , pp. 111-112. 

1 2 / See A / C . 3 / L , 1 2 1 2 . 

20/ А/С.З/Ъ.1226 and C o r r . l . 
21/ O f f i c i a l Records of the General Assembly, Twentieth S e s s i o n , T h i r d  

Committee. 1304th meeting, para. 1 3 . 
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oxprossed thc4t "natxone.l or i g i n ' ' d i f f e r e d f r o u " n a t i o n a l i t y " i n that n a t i o n a l o r i g i n 
r e l a t e d to'the past - the previous n a t i o n a l i t y or geographical r e g i o n of the 
i n d i v i d u a l - v/hile n a t i o n a l i t y r e l a t e d to present s t a t u s . " N a t i o n a l o r i g i n " was 
narrov/er i n scope than "ethnic o r i g i n " ; the l a t t e r i m p l i e d the existence of r a c i a l 
and otiltural c h a . r a c t e r i s t i c s . 22/ 

6 2 . Another o p i n i o n , however, was that " n a t i o n a l o r i g i n " might a.lso be equated 
w i t h the term " n a t i o n a l i t y " , which i n i-iany c o u n t r i e s had a very s p e c i f i c l e g a l 
meaning. 2 3 / 

63» One w r i t e r , d i s c u s s i n g the I n t e r n a t i o n a l Convention on the E l i m i n a t i o n of 
A l l Forms of R a c i a l D i s c r i m i n a t i o n , has expressed the o p i n i o n t h a t : 

"For the p r a c t i c a l purposes of the i n t e r p r e t a t i o n of tho Convention of I 9 6 5 , 
tho three t e r n s 'descent', ' n a t i o n a l o r i g i n ' and 'ethnic o r i g i n ' among then 
cover d i s t i n c t i o n s both on tho groimd of present or previous ' n a t i o n a l i t y ' i n 
tho ethnographical sense and on tho ground of previous n a t i o n a l i t y i n the 
' p o l i t i c o - l e g a l ' sense of c i t i z e n s h i p . " 24/ 

6 4 . This d i s t i n c t i o n betvraon " n a t i o n a l o r i g i n " and " n a t i o n a l i t y " a l s o seens 
evident from, paragraphs 2 and 3 of a r t i c l e 1 of the I965 Convention, 23/  
which r e f e r to " n a t i o n a l i t y " as a person's current p o l i t i c a l and l e g a l s t a t u s . 

N a t i o n a l group and n a t i o n a l m i n o r i t i e s 

6 5 . Another question ^rhich appeals to vrarrant c o n s i d e r a t i o n i s tho r e l a t i o n s h i p 
betvioen the expressions "na.tional group" and " n a t i o n a l m i n o r i t i e s " . One opinion 
expressed d u r i n g the e l a b o r a t i o n of the Genocide Convention by tho S i x t h Committee 
v/as. t h a t ."national group" meant the sane as " n a t i o n a l m i n o r i t i e s " . 26/ 
S i m i l a r i t i e s or analogies can bo e s t a b l i s h e d between n a t i o n a l groups and n a t i o n a l 
m i n o r i t i o s . A d e f i n i t i o n of " n a t i o n a l m i n o r i t i e s " could t h e r e f o r e serve to 
c l a r i f y the meaning of the expression " n a t i o n a l group'' used by the I948 Convention. 

22/ I b i d . . para. 2 3 . 

2 2 / I b i d . , para. 15 . 

24/ Egon Schwelb, "Tlio I n t o m a t i o n a l Convention on the E l i m i n a t i o n of A l l 
Forms of R a c i a l D i s c r i m i n a t i o n " , The I n t e r n a t i o n a l and Comparative Law Q u a r t e r l y , 
v o l . 1 5 , No. 5 (October I 9 6 6 ), P . IOO7. 

2 5 / A r t i c l e 1, paragraph 2 , reads as f o l l o v i s : 

•This Convention s h a l l not apply to d i s t i n c t i o n s , e x c l u s i o n s , r e s t r i c t i o n s 
or preferences ma,de by o. State P a r t y to t h i s Convention between c i t i z e n s and 
попг-citizens." 
Paragraph 5 reads: 

"Nothing i n t h i s Convention imy be i n t e r p r e t e d as a f f e c t i n g i n any way 
the l e g a l p r o v i s i o n s of States P a r t i e s concerning n a t i o n a l i t y , 
c i t i z e n s h i p or n a t i i r a l i z a t i o n , provided tha.t such p r o v i s i o n s do not 
d i s c r i m i n a t e against any p a r t i c u l a r n a t i o n a l i t y . " 
2 6 / O f f i c i a l Records of tho General Assembly, T h i r d Session. Part I . S i x t h  

Gonnittee. 7 4 t h neeting. 
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66. There have been a пшдЪег of attempts by the Sub-ConMssion to elaborate a 
d e f i n i t i o n of the term " m i n o r i t y " , but the Commission on Human Rights has never 
taken a d e c i s i o n on the question. 27/ 

67. According to one d e f i n i t i o n subiaitted by the Sub-Coimnission, 28/ the term 
" m i n o r i t y " i n c l u d e s only those non-domxnant groups i n a p o p u l a t i o n vihich possess 
and wish t o preserve s t a b l e e t h n i c , r e l i g i o u s or l i n g u i s t i c t r a d i t i o n s or 
c h a r a c t e r i s t i c s markedly d i f f e r n t from those of the r e s t of the p o p u l a t i o n . 

68. In the study on the r i g h t s of persons belonging to e t h n i c , r e l i g i o u s and 
l i n g u i s t i c m i n o r i t i e s , Mr. Francesco C a p o t o r t i , S p e c i a l Rapporteur appointed by the 
Sub-Commission f o r the purpose of preparing that study, o f f e r e d "a t e n t a t i v e 
d e f i n i t i o n of the term ' m i n o r i t y ' " ; 

"10. The S p e c i a l Rapporteur wishes to emphasize that the d e f i n i t i o n he 
proposes i s l i m i t e d i n i t s o b j e c t i v e . I t i s dra-vm up s o l e l y vàth the 
a p p l i c a t i o n of a r t i c l e 2? of tho Covenant i n mind. I n that p r e c i s e 
context, the term " m i n o r i t y " may be taken to r e f e r t o : 'A group n u m e r i c a l l y 
i n f e r i o r to the r e s t of the p o p u l a t i o n of a S t a t e , i n a non-doraina.nt 
p o s i t i o n , , whose members - being n a t i o n a l s of the State - possess e t h n i c , 
r e l i g i o u s or l i n g u i s t i c c h a r a c t e r i s t i c s d i f f e r i n g from those of the 
r e s t of the p o p u l a t i o n and show, i f only i m p l i c i t l y , a sense of 
s o l i d a r - i t y , d i r e c t e d tov/ards p r e s e r v i n g t h e i r c u l t u r e , t r a d i t i o n s , 
r e l i g i o n or language'." 29/ 

( i i ) E t h n i c group and r a c i a l group 

69. During the e l a b o r a t i o n of the Genocide Convention i t was s t a t e d , i n t e r alia« 
that the intended purpose of the a d d i t i o n of the e t h n i c group, which was mentioned 
i n tho d r a f t convention produced by tho Ad Hoc Committee on Genocide, мгз to 
protect groups not s p e c i f i c a l l y i n c l u d e d m the c a t e g o r i e s of n a t i o n a l or r a c i a l 
group. One opinion vras that an ethnic group v/as a subgroup of a n a t i o n a l group, 
a s m l l e r c o l l e c t . v i t y than the n a t i o n . Other members wore of the o p i n i o n that the 
words ''ethnic" and " r a c i a l ' ' had the same meaning.^O/ 

27/ The'various at'tempts thé Sub-Coi.]mission has made w i t h a view to 
e l a b o r a t i n g a d e f i n i t i o n of m i n o r i t i e s are presented i n the study on the r i g h t s 
of persons belonging to e t h n i c , r e l i g i o u s and l i n g u i s t i c m i n o r i t i e s 
(see E/CN.4/Sub.2/384/Add. 1, paras. 3 - 8 ) . 

28/ E/ciT .4/Sub .2/384/Add.l, para. 4 . 

29/ On the r e l a t i o n s h i p between the prevention and punishment o f genocide 
and the p r o t e c t i o n of m i n o r i t i e s , see E r i c a - I r e n e A. Daes, " P r o t e c t i o n of 
M i n o r i t i e s under the I n t e r n a t i o n a l B i l l of Human Rights and the Genocide Convention" 
F e s t s c h r i f t f u r Pan J . Zepos. v o l . I I , (Athens, E d i t i o n s K a t z i k a l i s , 1973) . 

50/ O f f i c i a l Records of the General Assembly. T h i r d S e s s i o n , P a r t I . S i x t h  
Committee, 74th and 75th meetings. 
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7 0 . S i n i l a r opinions on the d i f f i c u l t y of d i s t i n g u i s h i n g betv/een " e t h n i c " and 
" r a c i a l " were expressed during the c o n s i d o r a t i o n by tho Sub-Connission of a d r a f t 
r e s o l u t i o n on the d e f i n i t i o n of i i i n o r i t i e s , m 1950' Some members f e l t that the 
word " e t h n i c " r e l a t e d to a l l the b i o l o g i e a l , c u l t u r a l and M s t o r i c a l 
c h a r a c t e r i s t i c s of 0 group, while the vara " r a c i a l " r e l a t e d only to h e r e d i t a r y 
and p h y s i c a l c h a r a c t e r i s t i c s . In that connexion, i t was argued that i n tho 
I94Q Genocide Convention the t e r n " e t h n i c " was used to q u a l i f y tho c u l t u r a l , 
p h y s i c a l and h i s t o r i c a l c h a r a a t e r i s t i G B of ? group. 31 / 

7 1 . W r i t e r s on l e g a l t o p i c s have a l s o argued tha.t i t i s d i f f i c u l t to d i s t i n g u i s h 
between e t h n i c and r a c i a l groups as r e f e r r e d to i n a r t i c l e I I of the Genocide 32/  
Convention or th a t the terms "e t h n i c " and " r a c i a l " are i d e n t i c a l , ЗЗ/ or that 
the concept of an " e t h n i c " group i n c l u d e s that of a " r a c i a l " group.34/ 

7 2 . Several w r i t e r s v/ho have dealt v i i t h questions r e l a t i n g to race have t r i e d to 
e s t a b l i s h a d i s t i n c t i o n between the terms "race" and " e t h n i c " . 

7 3 . One w r i t e r s t a t e s ; 

"By race we mean a group of persons w i t h c e r t a i n p h y s i c a l c h a r a c t e r i s t i c s 
which a r e - h e r i d i t a r i l y t r a n s m i s s i b l e . E t h n i c groups are descent groups, 
d i f f e r e n t i a t e d by la,nguage, c u l t u r e , s t y l e , n a t i o n a l o r i g i n , k i n s h i p t i e s 
and r e l i g i o u s b e l i e f " . ЗЗ/ ' 

7 4 . The concept of race was tho subject of UNESCO-sponsored st u d i e s v/hich 
r e s u l t e d i n s e v e r a l statements on the race q u e s t i o n . 3 6 / According to the 
1950 statement (paragraph 4 ) , the t e r n "race": 

"...designates a'group of popu l a t i o n c h a r a c t e r i z e d by some concentrations, 
r e l a t i v e as to frequency and d i s t r i b u t i o n , of h e r e d i t a r y p a r t i c l e s (genes) or 
p h y s i c a l c h a r a c t e r s , which appear, f l u c t u a t e , and o f t e n disappear i n the 
course of time by reason of geographic and/or c u l t u r a l i s o l a t i o n " . 37/ 

¿ 1 / E/CN .4/Sub .2/SR .48| E/ciI . 4/Sub . 2 / l l 9 , para. 3 9 . 

3 2 / A d o l f o M i a j a do l a Muela, " E l g e n o c i d i o , d e l i t o i n t e r n a c i o n a l " , 
R e v i s t a española de Derecho I n t e r n a c i o n a l , v o l . IV, No. 2 ( l 9 5 l ) , P. 376. 

3 3 / Octavio Colmenares Vargas, op. c i t . , pp. 53-54. 

3 4 / J . Y. D a u t r i c o u r t , l o e , c i t . , p, 22| P i o t e r N. D r d s t , op. c i t . , p. 62 . 

j ^ / J . l i a s s i a h , "Ethnie Structure o f the West I n d i e s " , paper submitted to 
the seminar "Саг1ЬЬеал Background I I " h e l d i n 1970 by the Centre f o r M u l t i r a c i a l 
S t u d i e s i n Barbados, p . l . See a l s o R i c h a r d M. Burkey., " D i s c r i m i n a t i o n and 
r a c i a l r e l a t i o n s ; a t h e o r e t i c a l p e r s p e c t i v e " . Report on' the I n t e r n a t i o n a l Research  
Conference on Race R e l a t i o n s , Aspen, Colorado, 7-9 June 1970, p. 

3 6 / Those statements were prepared by groups of experts brought together by 
UNESCO i n 1950, 1951, 1964 and I967, as part of i t s programme to make the 
s c i e n t i f i c f a c t s knovjn. See Four Statements on the Race Question, 
( P a r i s , UNESCO, I 9 6 9 ) . 

22/ I b i d . , pp. 30-31 . 
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75 . However, i t i s f u r t h e r s t a t e d (paragraph 6) t h a t : 

" F a t i o n a l , r e l i g i o u s , geographic, l i n g u i s t i c and c u l t u r a l groups do not 
n e c e s s a r i l y c o i n c i d e w i t h r a c i a l groups: and the c u l t u r a l t r ? - i t s o f such 
groups have no demonstrated genetic connexion with r a c i a l t r a i t s . Because 
se r i o u s e r r o r s of t h i s k i n d are h a b i t u a l l y committed when the term 'race' 
i s used i n popular p a r l a n c e , i t would be b e t t e r when speaking of human 
races to drop the term 'race' a l t o g e t h e r and speak o f ' e t h n i c groups." 5В/ 

76 . I t has, however, been observed t h a t : 

"Despite the emotional overtones v/hich a t t a c h to the term 'race' and 
despite the d i f f i c u l t i e s i n v o l v e d i n s c i e n t i f i c r a c i a l c l a s s i f i c a t i o n , the 
f a c t a l s o remains that groups d i f f e r i n t h e i r possession of c e r t a i n 
i n h e r i t e d p h y s i c a l c h a , r a c t e r i s t i c s " . ЪЭ1 

At tho same time, note was taken of the tendency, e s p e c i a l l y i n xnritings and 
p u b l i c a t i o n s on race r e l a t i o n s , t o equate "race" simply v/ith descent from a common 
stock. Under the heading of "race r e l a t i o n s " such v/orks and p u b l i c a t i o n s d e a l not 
only w i t h r e l a t i o n s betv/een groups of a d i f f e r e n t c o l o u r , but a l s o , i n t e r a l i a , 
w i t h r e l a t i o n s between t r i b e s , between c a s t e s , between d i f f e r e n t e t h n i c , l i n g u i s t i c 
or r e l i g i o u s groups and between n a t i o n a l i t i e s ( i n tho sense, not s i g n i f y i n g 
c i t i z e n s h i p , i n which the word i s used i n the Soviet Union and c e r t a i n c o u n t r i e s 
of Eastern Europe). 40/ 

( i i i ) R e l i g i o u s group 

77. I n 1967, when i t began i t s c o n s i d e r a t i o n of the dra.ft I n t e r n a t i o n a l Convention 
on the E l i m i n a t i o n of A l l Forms of Intolerance and of Diacrimination Based on 
R e l i g i o n or B e l i e f , the T h i r d Committee of the General Assembly adopted the t e x t of 
a r t i c l e 1, which p r o v i d e s , i n t e r a l i a , that "For the purpose of t h i s 
Convention: (a) the expression ' r e l i g i o n or b e l i e f s h a l l i n c l u d e t h e i s t i c , 
n o n - t h e i s t i c and a t h e i s t i c b e l i e f s . . . " . 41/ 

7 8 . One w r i t e r s t a t e s t h a t r e l i g i o u s groups as r e f e r r e d to i n the 1948 Convention 
in c l u d e "any r e l i g i o u s community u n i t e d by a s i n g l e s p i r i t u a l i d e a l " . 42/ 

38/ I b i d . , p. 51 , With respect to the popular use of the term "race", tho 
statement noted, i n paragraph 5, that n a t i o n a l , r e l i g i o u s , geographic and 
c u l t u r a l groups have w o n g l y been c a l l e d "races". 

39/ Implementation of r e s o l u t i o n V I I of tho I n t e r n a t i o n a l Conference on 
Human R i g h t s , e n t i t l e d "Esta,blishment of a new, a d d i t i o n a l U n ited Nations 
programme on r a c i a l d i s c r i m i n a t i o n , review of studies of problems of race 
r e l a t i o n s and of the c r e a t i o n and maintenance of r a c i a l a t t i t u d e s , r e p o r t by the 
Secretary-General (E/CN .4/1105), p. '46. • -

40/ I b i d . , para. 56. 

4 1 / See A/8330, paras. 1 6 - 2 0 . 

42/ Antonio P l a n z e r , op. c i t . , p. 9 8 . Cf. a l s o Octavio Colmenares Vargas, 
op. c i t . . pp. 5 9 - 6 0 . 
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(с) The problem of p o l i t i c a l groups 

7 9 . The S i x t h Committee decided not t o i n c l u d e p o l i t i c a l groups among the groups 
p r o t e c t e d by the Convention. This problu}i gave r i s e t o a lengthy debate i n the 
S i x t h Committee. 45/ 

80. The arguments advanced against the i n c l u s i o n of p o l i t i c a l groups were, 
i n essence, the f o l l o w i n g : (a) a p o l i t i c a l group had no s t a b l e , permanent and 
c l e a r - c u t c h a r a c t e r i s t i c s i n that i t d i d not c o n s t i t u t e an i n e v i t a b l e and 
homogeneous grouping, being based on the w i l l of i t s members and not on f a c t o r s 
independent of t h a t w i l l ; (b) the i n c l u s i o n of p o l i t i c a l groups would preclude the 
acceptance of the Convention by the greatest p o s s i b l e number of States and the 
acceptance of an i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n , because i t would i n v o l v e the 
Un i t e d Nations i n the i n t e r n a l p o l i t i c a l atroggles of each cotmtry; (c) such 
i n c l u s i o n would create d i f f i c u l t i e s f o r l e g a l l y e s t a b l i s h e d Governments i n t h e i r 
p r e v e n t i v e a c t i o n s against subversive elements; (d) the p r o t e c t i o n of p o l i t i c a l 
groups would r a i s e the question of p r o t e c t i o n under the Convention f o r 
economic 44/ and p r o f e s s i o n a l groups; (e) the p r o t e c t i o n o f p o l i t i c a l and other 
groups should be ensured outside the Convention, under n a t i o n a l l e g i s l a t i o n and 
the U n i v e r s a l D e c l a r a t i o n of Human R i g h t s . 

81. I n support of the i n c l u s i o n of p o l i t i c a l groups i t was argued that they should 
be t r e a t e d l i k e r e l i g i o u s groups, a d i s t i n g u i s h i n g mark of both types of group 
b e i n g the common i d e a l which u n i t e d t h e i r members. S p e c i f i c exajnples c u l l e d from 
the r ecent h i s t o r y of nazism proved that p o l i t i c a l groups were p e r f e c t l y 
i d e n t i f i a b l e and, given the p e r s e c u t i o n to which they were subjected i n an age 
of i d e o l o g i c a l c o n f l i c t , t h e i r p r o t e c t i o n was e s s e n t i a l . 

82. One non-governmental o r g a n i z a t i o n considered that "the d e f i n i t i o n of genocide 
should be extended t o i n c l u d e acts done w i t h the i n t e n t to destroy i n whole or i n 
part a p o l i t i c a l group as such, as v/ell as n a t i o n a l , e t h n i c , r a c i a l or r e l i g i o u s ' 
groups. The massacre of unarmed p o l i t i c a l opponents i s j u s t as c r i m i n a l as the 
massacre of these other groups, and shoul'' be recognized as such." 45/ 

8 3 . In the view of another non-governmental o r g a n i z a t i o n , a s e r i o u s omission i n the 
1948 Convention w i t h regard to the concept of genocide was the f a c t that aot-s- o f 
a g g r e s s i o n w i t h i n t e n t to destroy p o l i t i c a l groups v/ere nçt mentioned as 
c o n s t i t u t i i i g a c i s of "genocide. 46/ 

4^/ O f f i c i a l Records of the General A&senbly. Third Session, Part I, 
Sixth Committee. 6 9 t h , 74th, 75th and 128th meetings. 

4 4 / A proposal (A/C.6/214) to include economic groups (69th meeting) was 
subsequently withdrawn (75th meeting). 

4 5 / Information received on 15 January 1975 from the International Commission 
of Jurists. 

4 6 / Information received on 30 January 1973 from the Société internationale 
de prophylaxie criminelle. 
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84. А гашЬег of w r i t e r s consider that p o l i t i c a l groups should have been i n c l u d e d 
i n a r t i c l e I I of the 1948 Convention. 47/ 

85. One w r i t e r b e l i e v e s that the Convention should have p r o t e c t e d a l l human 
groups i n g e n e r a l . He argues as f o l l o w s : 

"The Genocide Convention extends penal p r o t e c t i o n t o n a t i o n a l , e t h n i c a l , 
r a c i a l and r e l i g i o u s m i n o r i t i e s by p r o v i d i n g safeguards under i n t e r n a t i o n a l 
c r i m i n a l law f o r the human r i g h t s and fundamental freedoms of the members 
of these m i n o r i t i e s . The argument that i n c l u s i o n of p o l i t i c a l groups o r of 
economic, s o c i a l and c u l t u r a l groups under the scope of the Convention would 
i n v o l v e problems of the p r o t e c t i o n o f m i n o r i t i e s and the promotion of a respect 
f o r human r i g h t s any more than the f o u r groups a c t u a l l y p r o t e c t e d under 
the present A r t i c l e I I , serves merely as a pretext against the p r i n c i p l e 
of i n t e r n a t i o n a l penal safeguards i n general, 

"By l e a v i n g p o l i t i c a l and other groups beyond the purported p r o t e c t i o n 
the authors of the Convention a l s o l e f t a wide aлd dangerous loop-hole f o r 
any Government to escape the human d u t i e s under the Convention by p u t t i n g 
genocide i n t o p r a c t i c e under the cover of executive measures a g a i n s t 
p o l i t i c a l or other groups f o r reasons of s e c u r i t y , p u b l i c order o r any 
other reason of s t a t e . I f perhaps p o l i t i c a l reasons cannot be adduced as 
proper excuse f o r the genocidal measures against a group p r o t e c t e d under 
A r t i c l e I I , then very l i k e l y such governmental p o l i c y w i l l be defended on 
economic, s o c i a l or c u l t u r a l grounds. The n a t i o n a l , e t h n i c a l , r a c i a l or 
r e l i g i o u s c h a r a c t e r of the group i n such case does not c o n s t i t u t e the obje c t 
of the a l l e g e d a c t s of d e s t r u c t i o n but the measures are s a i d t o be taken 
against the same persons as members of an economic, s o c i a l o r c u l t u r a l , i . e . 
unprotected, group." 48/ 

86. And he concludes t h a t : 

"... the crime of genocide i n i t s most serious form i s the d e l i b e r a t e 
d e s t r u c t i o n of p h y s i c a l l i f e of i n d i v i d u a l human beings by reason o f t h e i r 
membership o f any Ьитдл c o l l e c t i v i t y as such." 49/ 

47/ Stefan G l a s e r , op. c i t . p. 112; S t a n i s l a v P l a w s k i , Etude des p r i n c i p e s  
fondamentaux du d r o i t i n t e r n a t i o n a l pénal ( P a r i s , L i b r a i r i e générale de d r o i t et de 
jurispr u d e n c e , 1 9 7 2 ) , p. 1 1 4 î Antonio P l a n z e r , op. c i t . . p. 80| N i c o l a s Jacob, 
op. c i t . , p. 56î F r a n c i s c o P, L a p l a z a , op. c i t . . p. 80; M i a j a de l a №iela, l o c . c i t . , 
PP. 376-378. - _ 

4 8 / P i e t e r N. D r o s t , op. c i t . . pp. 122-123. 

42/ I b i d . , p. 125. 
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8 7 . Should the adoption of new i n t e r n a t i o n a l i n s t r u n e n t s on genocide be 
contemplated the S p e c i a l Ea^pporteur i s of the o p i n i o n t h a t i t would not 
be d e s i r a b l e to i n c l u d e p o l i t i c a l and other groups among the pro t e c t e d groups, 
i n t h a t a consequnce of such i n c l u s i o n v/'^uld be to prevent some States from 
becoming p a r t i e s to the new instruments. He a l s o b e l i e v e s that other i n t e r n a t i o n a l 
i n s t r u m e n t s , such as the U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s and the 
I n t e r n a t i o n a l Covenant on C i v i l and P o l i t i c a l R i g h t s , e f f e c t i v e l y protect 
p o l i t i c a l groups, without j e o p a r d i z i n g the o b j e c t i v e s pursued w i t h regard to the 
prevent i o n and punishment of the crime of genocide, 

4 . Acts c o n s t i t u t i n g the crime of genocide 

8 8 . The a c t s enumerated i n subparagraphs (a) to (d) of a r t i c l e I I (quoted i n 
paragraph 37 abovvj) arc acts of p h y s i c a l genocide ( k i l l i n g members of the group, 
causing s e r i o u s b o d i l y or mental harm to members of the group, d e l i b e r a t e l y 
i n f l i c t i n g on the group c o n d i t i o n s of l i f e c a l c u l a t e d to b r i n g about i t s 
d e s t r u c t i o n i n v/hole or i n part) and of b i o l o g i c a l genocide (imposing measures 
intended t o prevent b i r t h s v;i t h i n the group). ¿O/ 

8 9 . With r e g a r d t o the act of genocide r e f e r r e d to i n subparagraph (e) - f o r c i b l y 
t r a n s f e r r i n g c h i l d r e n of the group to another group - i t should be mentioned t h a t , 
i n the d r a f t Convention prepared by the Secretary-General, t h i s act was c l a s s i f i e d 
under the heading of c u l t u r a l genocide. 51/ 

9 0 . D u r i n g the debate i n the S i x t h Committee 32/ i t was argued, i n support of 
an amendment (л/с.6/242) which was e v e n t u a l l y accepted a.nd which proposed the 
i n c l u s i o n of t h a t act i n a r t i c l e I I , that tho fo r c e d t r a n s f e r of c h i l d r e n had 
p h y s i c a l and b i o l o g i c a l e f f e c t s since i t imposed on young persons c o n d i t i o n s of 
l i f e l i k e l y t o cause them serious harm or even death. The f o r c e d t r a n s f e r of 
c h i l d r e n c o u l d be as e f f e c t i v e a means of d e s t r o y i n g a human group as that of 
imposing measures intended to prevent b i r t h s or i n f l i c t i n g c o n d i t i o n s of l i f e 
l i l c e l y to cause death. Since measures to prevent b i r t h s had been oondennoed as an 
act o f genocide, tnere was reason also to oondemn measures intended to destroy 
a now g e n e r a t i o n , such a c t i o n being connected vjith the d e s t r u c t i o n of a group, 
t h a t i s t o say w i t h p h y s i c a l genocide ( o r , according t o the c l a s s i f i c a t i o n i n 
the Secretary-General's d r a f t , with b i o l o g i c a l genocide). 53/ 

5 0 / See the comments on the d r a f t convention prepared by the Secretary-General 
(E/ 4 4 7 , pp. 2 5 - 2 6 ) . 

51/ See a r t i c l e I , para. 3 ( a ) , of tho d r a f t (E / 4 4 7 ) . The comment on 
t h i s t e x t s t a t e s that "The separation of c h i l d r e n from t h e i r parents r e s u l t s i n 
f o r c i n g upon the former at an impressionable and r e c e p t i v e age a c u l t u r e and 
m e n t a l i t y d i f f e r e n t from t h e i r parents'. This process tends t o b r i n g about the 
disappearance o f the group as a" c u l t u r a l u n i t i n a r e l a t i v e l y short time." 
(E/ 4 4 7 , p. 2 7 ) . 

52/ O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n , P a r t I , 
S i x t h Committee, 82nd meeting. 

53/ For s i m i l a r arguments, see Antonio P l a n z e r , op. c i t . , pp. 90-91> 
Eduajcdo L. G r e g o r i n i C l u s o l l a s , op. c i t . , p, 26 . 
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9 1 . Some o b j e c t i o n s were r a i s e d to the i n c l u s i o n of subparagraph ( e ) , on the 
ground that i t was j u s t i f i a b l e n e i t h e r f t o n the h i s t o r i c a l nor from the l e g a l 
point of view. In h i s t o r i c a l cases of the forced t r a n s f e r of c h i l d r e n , the aim 
had been t o enslave the c h i l d r e n f o r econoiaic reasons. I f the c h i l d r e n l a t e r d i e d 
i n the performance of t h e i r l a b o u r , t h e i r deaths could not be d i r e c t l y a t t r i b u t e d 
to t h e i r abduction, but would be covered by subparagraph (c) of the a r t i c l e . 
Prom the l e g a l p o i n t o f view, the i n c l u s i o n of such t r a n s f e r s would go f a r beyond 
the other p r o v i s i o n s of a r t i c l e I I , which was concerned e x c l u s i v e l y w i t h the 
p h y s i c a l d e s t r u c t i o n of groups. The forced t r a n s f e r of i n d i v i d u a l s w i t h a view 
to t h e i r a s s i m i l a t i o n i n t o another group would c o n s t i t u t e c u l t u r a l genocide. ^4/ 

9 2 . One w r i t e r b e l i e v e s that f o r c i b l y t r a n s f e r r i n g c h i l d r e n of one group to 
another could c o n s t i t u t e a crime eigainst human or m i n o r i t y r i g h t s o r , one might 
say, against humanity. The aim of such a t r a n s f e r would not be the a c t u a l 
d e s t r u c t i o n of the generation. Consequently, i t would not be a t r u e case o f 
genocide. 55/ 

95. During the debate i n the S i x t h Committee on acts c o n s t i t u t i n g the crime o f 
genocide, a proposal was made f o r the a d d i t i o n to the enumeration of such a c t s 
of the f o l l o w i n g s "Imposing measures intended to ob l i g e members of a group to 
abandon t h e i r homes i n order to escape the threat of subsequent i l l - t r e a t m e n t " 
(л/с.6/234). That proposal v/as not accepted, on the groiind t h a t the act to which 
i t r e f e r r e d d i d not f a l l w i t h i n the d e f i n i t i o n of genocide. 56/ 

9 4 . I t should be mentioned that i n a r t i c l e I I ( b ) , the words "or mental" d i d not 
appear i n the d r a f t of the Ad Hoc Committee on Genocide. They were added as the 
r e s u l t of the adoption of a proposal f o r t h e i r i n s e r t i o n s (A / C . 6 / 2 4 4 ) i n order 
to i n c l u d e a c t s of genocide committed through the use of n a r c o t i c drugs. 57/ 

9 5 . According to one i/riterî 

"The f i v e a c t s o f genocide enumerated i n A r t i c l e I I do not cover a l l 
p o s s i b l e wa^ys and means of i n t e n t i o n a l l y d e s t r o y i n g a human group as such. 
D e l i b e r a t e d e s t r u c t i o n of a human group may w e l l take the form of d e p o r t a t i o n 
or mass displacement, of internment and enslavement w i t h f o r c e d l a b o u r , o r 
d e n a t i o n a l i z a t i o n by systematic t e r r o r i s m , t o r t u r e , inhuman treatment and 
p h y s i c a l i n t i m i d a t i o n measures. 58/ 

54/ Por s i m i l a r arguments, see Stefan G l a s e r , op. c i t . . p. 110. 
55/ Jean Graven, "Los crimes contre l'humanité", Académie de d r o i t i n t e r n a t i o n a l 

de l a Haye, R e c u e i l des cours. 1950, v o l . I , pp. 501-502 ( t r a n s l a t i o n i n t o 
E n g l i s h by tho S e c r e t a r i a t ) . 

56/ O f f i c i a l Records of the General Assembly. T h i r d S e s s i o n , P a r t I , 
S i x t h Committee, 82nd meeting. 

57/ I b i d . . 81st meeting. See a l s o the report of the S i x t h Committee 
(A/760 and С0ГГ . 2 ) , para. 10. 

58/ P i e t e r N. D r o s t , op. c i t . , p. 124. 
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5 . The sub.iectivG element 

(a) Intent 

9 6 . D u r i n g the debate i n the S i x t h Conraittee i t was pointed out, i n t e r a l i a , 
t h a t what d i s t i n g u i s h e d genocide from the conmon crime of murder was the 
i n t e n t i o n to destroy a group. 59/ Genocide was c h a r a c t e r i z e d by the f a c t o r of 
p a r t i c u l a r i n t e n t (dolus specia.lis) to destroy a group. In the absence of that 
f a c t o r , whatever the degree of a t r o c i t y of an act and however s i m i l a r i t might be 
t o the a c t s described i n the Convention, that act could s t i l l not be c a l l e d 
genocide. 60/ 

9 7 ' According t o one w r i t e r s 

"... measures r e s u l t i n g i n the p a r t i a l or t o t a l d e s t r u c t i o n of a group but 
taken without the i n t e n t i o n of such purpose and r e s u l t do not f a l l under the 
d e f i n i t i o n and therefore do not c o n s t i t u t e a c t s of genocide under the 
Convention. An act of d e s t r u c t i o n can be pimished as genocide under the 
terms of A r t i c l e I I when tho i n t e n t to destroy the human group i n v o l v e d 
can be proven regardless of the r e s u l t s of the deed." 61/ 

9 8 . I t should be pointed out i n t h i s context that a proposal to replace the words 
"committed vfith the i n t e n t to destroy" by the vrords "aimed at the p h y s i c a l 
d e s t r u c t i o n o f " groups (а/С.6/223) was not accepted. I t was explained that the 
proposal stemmed from the f a c t that the p e r p e t r a t o r s of a c t s of genocide would 
i n c e r t a i n cases be able to c l a i m t h a t they were not g u i l t y of genocide, having had 
no i n t e n t t o destroy a given group, e i t h e r w h o l l y or p a r t i a l l y . A c c o r d i n g l y , 
the purpose of the amendment was to guard against the p o s s i b i l i t y that the 
presence i n the d e f i n i t o n of the word " i n t e n t " might be used as a p r e t e x t , i n the 
f u t u r e , f o r p l e a d i n g not g u i l t y on the grounds of absence of i n t e n t . In 
the circumstances, the o b j e c t i v e concept seemed to bo more e f f e c t i v e than the 
s u b j e c t i v e concept. Acts of genocide should t h e r e f o r e be defined as acts 
" r e s u l t i n g i n " the d e s t r u c t i o n of a group. I n o p p o s i t i o n to tho proposa,!, i t 
was observed t h a t e l i m i n a t i o n of the i n t e n t to destroy a group would make i t 
i m p o s s i b l e t o dravi a d i s t i n c t i o n between genocide and o r d i n a r y murder. 62/ 

9 9 . One w r i t e r b e l i e v e s that because of the i n c l u s i o n of the concept of p a r t i c u l a r 
i n t e n t s 

"...the l e g a l d e f i n i t i o n of genocide given i n the 1948 Convention i s 
p a r t i c u l a r l y d e f i c i e n t . An o b j e c t i v e d e f i n i t i o n o f genocide should have been 
g i v e n , not one based on the ascertainment of i n t e n t . . . . And i t i s my b e l i e f 
5 9 / O f f i c i a l Records of the General Assembly, T h i r d Session, F a r t I , S i x t h  

Committee, ¿9th meeting. ~ ~ 
6 0 / I b i d . , 72nd meet.-ng. 
61/ P i e t e r N. Drost, op. c i t . , p. 82; f o r siînil&r arguments, see a l s o 

Nehemiah Robinson, Genocide Conventions A commentary, I n s t i t u t e of Jewish A f f a i r s , 
World Jewish Congress, New York, I96O, p. 5 9 . 

62/ O f f i c i a l Records of the General Assembly, T h i r d Session, P a r t I , S i x t h  
Committee, 7 3 r d meeting. 
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that the Genocide Convention, i n f a i l i n g to condemn i n o b j e c t i v e terms 
attempts against the life'"o"f hiiman groups, has f a i l e d i n i t s purpose and can 
never achieve the s l i g h t e s t impact or the s l i g h t e s t e f f e c t i v e n e s s . " 6 3 / 

1 0 0 . However, i n the viev: of the S p e c i a l Rapporteur, the e l i m i n a t i o n of the 
element" o f i n t e n t would e f f a c e any d i s t i n c t i o n betv/een genocide and o r d i n a r y 
murder and a l s o , as w i l l bo explained below (paragraph 3 8 4 ) , between genocide 
and war crimes. 

(b) Motive 

1 0 1 . G?he question whether the d e f i n i t i o n of genocide should cover not o n l y the 
element of i n t e n t but a l s o the motivo of the crime 6 4 / was a subject of 
controversy, d u r i n g the e l a b o r a t i o n of the Convention by the S i x t h Committee. 6 5 / 

1 0 2 . I t was argued, i n support of a proposal f o r the i n c l u s i o n i n the d e f i n i t i o n of 
genocide of a reference to r a c i a l , n a t i o n a l and r e l i g i o u s grounds (A / C . 6 / 2 2 3 
and C o r r . l ) , that the i d e a of genocide already i m p l i e d the concept o f motives. 
D e l e t i o n of a statement of motives v/ould r e s u l t i n a m u t i l a t e d d e f i n i t i o n , not 
covering the p a r t i c u l a r cases which i t v/as de s i r e d to b r i n g v / i t h i n the scope of 
the Convention. Only an express reference to motives could make c l e a r and 
unequivocal the d i f f e r e n c e betv-zeen a crime under ordinary lav/ e^ná genocide. 

1 0 3 . According to one w r i t e r , motive and i n t e n t aro so l i n k e d i n the case of 
genocide that i t would be appropriate to r e f e r to "in t e n t - m o t i v e " . In the s p e c i a l 
case of genocide, i t v/ould appear j u s t i f i a b l e to depart from t r a d i t i o n a l c r i m i n a l 
d o c t r i n e and to consider motive a con s t i t u e n t clement of the crime. 66/ 

1 0 4 . I n o p p o s i t i o n to the above-mentioned proposal, i t v/as argued that a statement 
of motive would r e s u l t i n a d e f i n i t i o n which would a l l o w the g u i l t y p a r t i e s to 
c l a i m that they had not acted under the impulse of one of the motives h o l d to 
be necessary to prove genocide. In most c o u n t r i e s , the penal code d i d not 
regard motive, but o n l y i n t e n t and a c t , c o n s t i t u e n t elements of a crime. 

1 0 5 . The words "as such" which were i n s e r t e d i n the t e x t as the r e s u l t of the 
adoption of an amendment ( A / C . 6 / 2 3 1 ) , vierc considered by the sponsor of the 
amendment and some members of tho S i x t h Committee to i n c l u d e the motives f o r 
genocide. Other r e p r e s e n t a t i v e s s t a t e d , on the co n t r a r y , t h a t those words 
st r e s s e d the element of i n t e n t i o n but d i d include the motives. In vie\-i of that 
d i f f e r e n c e of o p i n i o n , i t v/as decided tha-t a statement should be i n c l u d e d i n the 
report of the S i x t h Committee to the e f f e c t that the Committee, i n t a k i n g a 

_ d e c i s i o n on any pr o p o s a l , d i d not n e c e s s a r i l y adopt the i n t e r p r e t a t i o n g i v e n by 
i t s author, 6 7 / 

6 3 / N i c o l a s Jacob, op. c i t . , p. 5 6 . 

6 4 / I n the d r a f t of the Ad Hoc Committee on Genocide, motive appeared i n 
the t e x t of a r t i c l e I I (e/794, p. I 3 ) . 

6 3 / O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n . P a r t I , S i x t h  
Committee. 7 5 t h , 7 6 t h and 7 7 t h meetings. 

6 6 / Vespasien P e l l a , Actos de l a V i l l e Conférence de B r u x e l l e s pour  
l ' u n i f i c a t i o n du "droit pêml~'(Paris, Pedono, 1 9 4 9 ) , P. 2 1 6 . 

6 7 / O f f i c i a i Records of the General Assembly. T h i r d S e s s i o n . P a r t I . S i x t h  
Committee. 7 6 t h and 7 7 t h meetings. 
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106, One xíriter con s i d e r s , i n the l i g h t of the d i s c u s s i o n i n the S i x t h Conunittee 
and the f a c t t h a t the Committee d i d not take any stand w i t h regard to the 
i n t e r p r e t a t i o n o f the words "as such", that those words do not imply any i n c l u s i o n 
o f motives i n the d e f i n i t i o n o f genocide: 

"In the absence of any words t o the con t r a r y the t e x t o f f e r s no pretext 
t o presume the presence of an unv/ritten, a d d i t i o n a l element i n the 
d e f i n i t i o n of the crime. Whatever the u l t i m a t e purpose of the deed, whatever 
the reasons f o r the p e r p e t r a t i o n of the crime, whatever the open or secret 
motives f o r the acts or measures d i r e c t e d against the l i f e of the protected 
group, whenever the d e s t r u c t i o n of human l i f e of members of the group as such 
takes p l a c e , the crime of genocide, i s being committed."68/ 

C. Acts punishable under the Convention ( a r t i c l e I I I of the Convention) 

1 , Some problems concerning the t e x t of a r t i c l e I I I 

1 0 7 , According t o subparagraph (a) of t h i s a r t i c l e , i t i s the commission of ac t s 
of genocide which i s piHiishable under the Convention. One w r i t e r argues that 
" i n c e r t a i n cases, p a r t i c u l a r l y that of genocides by the i n f l i c t i o n of inhuman 
c o n d i t i o n s o f l i f e , the crime may be perpetrated by omission". 6 9 / Another 
w r i t e r regards ''the absence of any express mention of omission" as a lacuna i n 
the Convention. He goes 0-' to say: 

''Experience proves that a s t a t e of war or a m i l i t a r y occupation régime 
gi v e s a u t h o r i t i e s a convenient p r e t e x t not to provide a po p u l a t i o n or a 
group v/ith what they need to s u b s i s t : - food, medicines, c l o t h i n g , 
housing - although those a u t h o r i t i e s had the power and the duty to do so. 

" I t w i l l be argued that t h i s i s i n f l i c t i n g on the group co n d i t i o n s of 
l i f e c a l c u l a t e d to b r i n g about i t s p h y s i c a l d e s t r u c t i o n i n whole or i n 
p a r t . But the t e x t r e q u i r e s that i t should be done ' d e l i b e r a t e l y ' , and i t 
w i l l o f t e n be impossible or very d i f f i c u l t to prove that t h i s was so. 

"Another case of omission i s the act of an a u t h o r i t y which, by v i r t u e 
of i t s f i m c t i o n s , should and could have knovraibut nevertheless allowed 
subordinates to massacre and tortin-e p r i s o n e r s , c l a i m i n g ignorance of 
the a c t s . " JO/ 

108, So f a r as subparagraph (c) of a r t i c l e I I I i s concerned, there was a proposal, 
which was not accepted, that incitement t o genocide should be d e l e t e d from the 
ac t s - p u n i s h a b l e under the Convention. I t was argued, i n support o f the proposal, 
t h a t d i r e c t incitement was merely one aspect of an attempt or overt act of• 
con s p i r a c y . Moreover, the r e t e n t i o n of incitement viould g i v e r i s e t o dangerous 
repe r c u s s i o n s i n the f i e l d of freedom o f speech of the press and might serve to 
encourage needless r e p r e s s i v e Eieasures, The t e x t on incitement could be 
i n t e r p r e t e d i n many d i f f e r e n t vrays and would g i v e r i s e to p r a c t i c a l d i f f i c u l t i e s 
i n a d a p t i n g the Convention to c e r t a i n domestic l e g a l systems. 

68/ P i e t e r N. Drost, op, c i t . , p. 845 see a l s o Antonio P l a n z e r , op. c i t . , 
P. 9 5 . 

6 9 / S t a n i s l a s P l a w s k i , op. c i t . , p. I I 5 . 

7 0 / J . Y, D a u t r i c o u r t , l o c . c i t , , pp, 2 2 - 2 3 , 
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1 0 9 . I t was argued, on the other hand, that the Convention would l o s e i t s 
preventive e f f e c t i f incitement was not made a punishable a c t . Freedom of speech 
could not i n any way imply a r i g h t to i n c i t e people to commit a crime. L 
Convention the aim of which was to d e f i n j , prevent and punish a crime such as 
genocide, the p e r p e t r a t i o n of which could i n a l l cases be t r a c e d back t o the 
arousing of r a c i a l , n a t i o n a l or r e l i g i o u s h atred, could not exclude from tho 
eniimeration of punishable a c t s d i r e c t incitement, which many n a t i o n a l l e g a l 
systems-punished i n the case of other crimes. 7 l / 

1 1 0 . One w r i t e r observes 1 

"The d e f i n i t i o n of d i r e c t and p u b l i c i n c i t e m e n t , however, may bo 
somevihat vague. Tlie implemontary laws w i l l have t o s p e l l i t out i n g r e a t e r 
d e t a i l , otherwise the d e f i n i t i o n w i l l have to be l e f t to tho c o u r t s . " 7 2 / 

1 1 1 . As to the a r t i c l e as a whol e , . i t i s appropriate to reproduce the f o l l o w i n g 
statement by a r e p r e s e n t a t i v e which was recorded i n the r e p o r t o f the 
S i x t h Committees 

"The d i s c u s s i o n at the beginning of t h i s meeting seems to me to have 
shown that the s i g n i f i c a n c e of the terms corresponding to the French and 
E n g l i s h expressions here i n question - incit e m e n t , c o n s p i r a c y , attempt, 
c o m p l i c i t y , e t c . - i s subject t o c e r t a i n v a r i a t i o n s i n many systems of 
c r i m i n a l law represented here. When those expressions have t o be t r a n s l a t e d 
i n order t o introduce tho t e x t of the Convention i n t o ovir d i f f e r e n t 
c r i m i n a l codes i n other languages, i t v i i l l no doubt be necessary to r e s i g n 
ourselves to the f a c t that c e r t a i n d i f f e r e n c e s i n meaning are i n e v i t a b l e . 
I t v;ould t h e r e f o r e be advisa,ble to i n d i c a t e i n the Committee's r e p o r t t h a t 
a r t i c l e IV of the Convention does not bi n d s i g n a t o r y States t o punish the 
var i o u s types of a c t s t o a gr e a t e r extent than the corresponding a c t s aimed 
at the most se r i o u s crimes, as, f o r example, murder and high t r e a s o n , a l r e a d y 
recognized \mder n a t i o n a l laws. 

" I w i l l not enter here i n t o the d e t a i l s of Swedish l e g i s l a t i o n which 
moreover, does not present too great d i f f i c u l t i e s i n t h i s r e s p e c t , but 
I f i n d i t necessary t o formulate, somewhere, my r e s e r v a t i o n on t h i s 
s u b j e c t . " 2Д/ 

1 1 2 . Several w r i t e r s have made comments s i m i l a r to the statement reproduced 
above. 7 4 / 

7 1 / O f f i c i a l Records of the General Assembly. T h i r d S e s s i o n . P a r t I , S i x t h  
Committee. 8 4 t h and 8 5 t h meetings. 

7 2 / Nehemiah Robinson, op. c i t . . p. 67| see a l s o Joseph Kunz, "The 
Urdted Nations Convention on Genocide", American Journal of I n t e r n a t i o n a l Lav/, 
v o l . 4 5 , No. 4 (October 1 9 4 9 ) , P. 7 3 9 -

7 3 / A/760 and Согг .2 , para. 1 2 . Tho a r t i c l e IV r e f e r r e d to i n the 
statement was renumbered i n the Convention as a r t i c l e I I I . 

2 4 / Joseph Kunz, op. c i t . . p. 7 3 9 ; P i e t e r N. Drost, op. c i t . . pp . 1 2 5 and 
1 2 6 ; Nehemiah Robinson, op. c i t . . pp. 6 7 - 6 8 . 
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2. Preparatory a c t s 

1 1 3 . A proposal submitted to the S i x t h Conr.iLttoo ( A / G . б / 2 1 5 / R e v . l ) , which was 
not accepted, would have added to the te;:t of a r t i c l e I I I a new subparagraph 
r e a d i n g as f o l l o w s : 

"The preparatory a c t s f o r committing genocide i n the form of studios 
auid reseaj?ch f o r the purpose of developing the technique of genocide: 
s e t t i n g up of i n s t a l l a t i o n s , manufacturing, o b t a i n i n g , possessing or 
s u p p l y i n g of a r t i c l e s or substances vrith the knowledge that they aro 
intended f o r genocide; i s s u i n g i n s t r u c t i o n s or orders and d i s t r i b u t i n g 
t a s k s w i t h a viev; to comi.rLting genocide," 7 5 / 

1 1 4 . D u r i n g the debate 7 6 / mention was таЛе, i n support of the adoption of 
t h i s p r o p o s a l , of the h i s t o r i c a l experience of N a z i crimes of genocide, the specia.1 
nature of the crime, the search f o r the most e f f e c t i v e prevention p o s s i b l e , 
and the f a c t t h a t preparatory acts x/ere punishable under the n a t i o n a l l e g a l systems 
of s e v e r a l c o u n t r i e s . 

1 1 5 . I t was argued i n o p p o s i t i o n to the proposal t h a t , i n the most serious cases, 
c o n s p i r a c y , attempt and c o m p l i c i t y would s u f f i c e to cover preparatory a c t s . 
Furthermore, the penal laws of many c o u n t r i e s d i d not provide f o r tho punishment 
of p r e p a r a t o r y a c t s and t h e i r i n c l u s i o n could prevent many States from a c c e p t i n g 
the Convention. 

1 1 6 . One w r i t e r considers i t most r e g r e t t a b l e that the punishment of d i r e c t 
p r e p a r a t o r y a c t s was not i n c l u d e d i n the Convention. He goes on to says 

"Covering such a c t s .does not mean ' g e t t i n g away from the crime i t s e l f ; 
on the c o n t r a r y , i t means g e t t i n g nearer to i t , g r a s p i n g i t more c l o s e l y , 
g oing t o the heart of i t . . . There must be ways t o l a y h o l d of a crime 
and i f p o s s i b l e prevent i t as soon as i t i s embarked upon, v;ithout w a i t i n g 
f o r i t t o be committed." 77/ 

3 , P u b l i c propaganda i n favour of genocide 

1 1 7 . According to an amendment ( A / C . 6 / 2 1 5 / R e v , l ) , wMch was not accepted, the 
t e x t of a r t i c l e I I I should have i n c l u d e d a subparagraph making punishable as acts 
of genocide " A l l forms of p u b l i c propaganda ( p r e s s , г а Л 1 о , cinema e t c ) aimed at 
i n c i t i n g r a c i a l , n a t i o n a l or r e l i g i o u s enmities or ha^treds or at provoking the 
commission of a c t s of genocide," 7 8 / 

7 5 / A s i m i l a r l y worded t e x t had appeared i n the Secretary-General's d r a f t 
( a r t i c l e I I , E / 4 4 7 , p. 7) but had been r e j e c t e d by the Ad Hoc Committee on 
Genocide. 

7 6 / O f f i c i a l Records of the General Assembly. T h i r d Session. P a r t I . S i x t h  
Committee. 8 6 t h meeting. 

7 7 / Jean Graven, "Sur l a prévention du crime de génocide: Réflexions d'iin 
j u r i s t e " , Etudes i n t e r n a t i o n a l e s de psycho-sociologie c r i m i n e l l e , N0. 1 4 - 1 5 ( 1 9 6 8 ) , 
Po 1 2 ; by the same author, "Les crimes contre l'humanité," l o c . c i t . . p. 6 6 . For 
s i m i l a r arguments, see Antonio P l a n z e r , op. c i t . , p. 118, 

7 6 / The Secretary-General's d r a f t (E / 4 4 7 ) contained p r o v i s i o n s whereby 
propaganda i n favour of genocide was d e c l a r e d punishable. 
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118. I t was argued 7 9 / i n favour of t h i s p r o p o s a l , that such p u b l i c propaganda 
was a cause o f a c t s of genocide. The Convention would not f u l f i l i t s preventive 
f u n c t i o n i m l e s s i t d e c l a r e d p u b l i c propaganda i n favour of genocide t o be 
punishable. The proposal to make propaganda punishable would not d u p l i c a t e 
the p r o v i s i o n concerning incitement to genocide, which covered incitement to a 
crime committed at a p a r t i c u l a r time and i n a p a r t i c u l a r p l a c e , whereas the 
propaganda d e f i n e d by the proposal took the form of popular education and of 
moulding p u b l i c o p i n i o n w i t h a view to developing r a c i a l , n a t i o n a l o r r e l i g i o u s 
h atred. The p r o h i b i t i o n of propaganda i n favour of genocide would not endanger 
freedom of i n f o r m a t i o n , because inform a t i o n preaching hate should not' be 
permitted! groups, l i k e i n d i v i d u a l s , were e n t i t l e d to p r o t e c t i o n a g a i n s t l i b e l 
and slander. Mention was a l s o made of the deinger of p u b l i c propaganda f o r hatred 
that might be s u f f i c i e n t l y o r c h e s t r a t e d and repeated to l e a d not o n l y t o genocide 
but to war. 

1 1 9 . I n o p p o s i t i o n to the p r o p o s a l , i t was argued that i t would be d i f f i c u l t to 
imagine propaganda i n favour of genocide which would not at the same time' 
c o n s t i t u t e incitement t o that crime. The Genocide Convention could not provide 
f o r the suppression of the forms of p u b l i c propaganda "aimed at i n c i t i n g r a c i a l , 
n a t i o n a l o r r e l i g i o u s enmities or hatreds", as the i n t e n t i o n t o destroy a s p e c i f i c 
group, which was an e s s e n t i a l part of the d e f i n i t i o n of genocide, would be absent. 
As f o r the other forms of propaganda covered by the amendment, t h e i r punishment 
would be ensured by subparagraph (c) 'of the a r t i c l e . Adoption of p r o v i s i o n s 
r e l a t i n g to p u b l i c propaganda i n favour of genocide would endanger freedom o f 
the press and freedom of speech. 

1 2 0 . One w r i t e r , i n r e g r e t t i n g the omission from the te x t o f a r t i c l e I I I of 
propaganda i n favour o f genocide, endorses the arguments advanced i n the S i x t h 
Committee i n favou-^ of making i t a punishable offence. 8 0 / 

79/ O f f i c i a l Records, o f the General Assembly, Third S e s s i o n , P a r t I>  
S i x t h Committee, 8 6 t h and 8 7 t h meetings. 

8О/ See Jean Graven, l o c . c i t . , pp. 9 - 1 1 . 
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121 . Another w r i t e r takes the view t h a t , since t h a t k i n d of propaganda i s 
piuaishahle under the l e g i s l a t i o n of c e r t a i n c o u n t r i e s (and he mentions the 
penal codes of Denmark, Norway, Sweden, Poland and B r a z i l ) , "the i n c l u s i o n of 
propaganda as an offence would have completed the p r o v i s i o n s f o r the prevention 
of genocide". 8 I / 

122. I t should he noted t h a t , under a r t i c l e 4 (a) of the I965 I n t e r n a t i o n a l 
Convention on the E l i m i n a t i o n of A l l Forms of R a c i a l D i s c r i m i n a t i o n , States 
P a r t i e s : 

" S h a l l declare an offence punishable by law a l l d i s s e m i n a t i o n of 
ideas based on r a c i a l s u p e r i o r i t y o r h a t r e d , incitement t o r a c i a l 
d i s c r i m i n a t i o n , as w e l l as a l l a c t s of v i o l e n c e or incitement t o such 
a c t s a g a i n s t any race or group of persons of another c o l o u r o r ethnic 
o r i g i n , and a l s o the p r o v i s i o n of any a s s i s t a n c e t o r a c i s t a c t i v i t i e s , 
i n c l u d i n g the f i n a n c i n g t h e r e o f " , 

123 . The second i n t e r n a t i o n a l congress o f the Société i n t e r n a t i o n a l e de 
pro p h y l a x i e c r i m i n e l l e on the prevention of genocide ( P a r i s , IO - I 3 J u l y 196?) 
expressed the hope t h a t ; 

"... n a t i o n a l penal laws w i l l r i g o r o u s l y piuiish any incitement to hatred 
or contempt f o r a human group, any defamation of such a group, any 
propaganda i n favour of r a c i a l , r e l i g i o u s , s o c i a l or other d i s c r i m i n a t i o n . . . 
w i t h i n the n a t i o n a l t e r r i t o r y o r abroad". 82/ 

8 1 / Antonio P l a n z e r , op. c i t . , pp. I I 3 - I I 4 . 

8 2 / R e s o l u t i o n No. 5 , Etudes i n t e r n a t i o n a l e s de psy c h o - s o c i o l o g i e  
c r i m i n e l l e . No. I 4 - I 5 (1968), p. 7 8 . 
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D. C r i m i n a l r e s p o n s i b i l i t y ( a r t i c l e IV of the Convention) 

1, P r e p a r a t i o n of the a r t i c l e 

124. A r t i c l e IV of the 19/10 Convention provides аз follovís: 

"Persons coífuüitting genocide o r any of the other a c t s enumerated i n a r t i c l e I I I 
s h a l l be punished, whether they are c o n s t i t u t i o n a l l y r e s p o n s i b l e r u l e r s , 
p u b l i c o f f i c i a l s o r p r i v a t e i n d i v i d u a l s . " 

1 2 5 . In the d r a f t convention prepared by the Secretary-General, the same a r t i c l e 
was dr a f t e d as f o l l o w s : 

"Those committing genocide s h a l l be punished, be they r u l e r s , p u b l i c o f f i c i a l s 
or p r i v a t e i n d i v i d u a l s . " 8 3 / 

1 2 6 . The Ad Hoc Committee on Genocide adopted the f o l l o \ d n g t e x t ( a r t i c l e V of i t s 
d r a f t ) : 

"Those committing genocide or any'of the other acts enumerated i n a r t i c l e I V 
s h a l l be punished whether they pjce heads of S t a t e , p u b l i c o f f i c i a l s o f p r i v a t e 
i n d i v i d u a l s . " 

As T i i l l be seen, the Committee decided to replace the word " r u l e r s " by "heads o f 
St a t e " . 0 4 / 

1 2 7 . The S i x t h Committee of the General Assembly ( t h i r d s e s s i o n , p a r t I , 194-8) 
examined s e v e r a l ajnendments t o t h e ' t e x t 'of the Ad Hoc Committee's d r a f t . One of 
the .amendments to that t e x t (А/С.б/236 and C o r r . l ) c a l l e d f o r the a d d i t i o n o f the 
f o l l o w i n g s 

"C r i m i n a l r e s p o n s i b i l i t y f o r any act of genocide as s p e c i f i e d i n a r t i c l e s I I 
and IV s h a l l extend not only to a l l p r i v a t e persons o r a s s o c i a t i o n s , but a l s o 
to S t a t e s , governments, or organs or a u t h o r i t i e s of the Sta,te or government, 
by whom such a c t s are committed. Such acts committed by or on b e h a l f of 
Sta t e s or governments c o n s t i t u t e a breach of the present Convention," 8 3 / 

128. During the d i s c u s s i o n , the sponsor of that amendment argued t h a t i t i/as 
impossible to conçoive of punishment i n the ree,l sense of the мота f o r St a t e s or 
Governments, i n t e r a l i a , because they could not be brought before t h o i r own 
cour t s . I t should t h e r e f o r e be provided t h a t , i f acts of genocide vcre committed 

82/ E / 4 4 7 , p.3 5 . 

8 4 / E / 7 9 4 , p. 9 . A r t i c l e l V o f the d r a f t Convention prepared by the Ad Hoc 
Committee - v/hich became a r t i c l e I I I of the Convention - l i s t e d the a c t s of 
genocide. For the d i s c u s s i o n on t h i s expression, see paras. 1 3 6 - 1 3 9 belov/. 

8 3 / O f f i c i a l Records of the General Assembly, Third S e s s i o n , P a r t I , 
S i x t h Committee, Annexes, p.24, 
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by-or on b e h a l f оГ States or Govennnoibf , tliey r r u l c c o i s t i t u c e a 'Jrcach of the 
Convention. I t uould then be p o s s i b l e , by cl a i m i n g a breach of the Convention, 
to b r i n g S t a t e s or Governments before ал i n t e r n a t i o n a l court irhich would not impose 
элу punishment buL would order the c e s s a t i o n of those a c t s . 8 6 / 

1 2 9 . I t was a l s o argued i n favour of'the adoption of that amendment tha-t, since 
genocide was alv/ays committed on a l a r g e s c a l e , the-acts of a State were not those 
of a s i n g l e i n d i v i d u a l but of a whole system, f o r tho d e c i s i o n s of a Sta-te were 
f r e q u e n t l y not the r e s u l t of ал incüviduaJ чШ but the concurrence of the v ; i l l of 
a group of i n d i v i d u a l s . Consequently there \;ao no p o s s i b i l i t y i n c e r t a i n cases 
of talcing measures against i n d i v i d u a l s , and the whole system would have to bo mado 
r e s p o n s i b l e . Tlio Convention should therefore recognize that i n a d d i t i o n to acts 
by i n d i v i d u a l s there were al s o composite acts which could be caxried out only w i t h 
the connivance of the Sta t e , 

1 3 0 . In adopting the amendment mentioned above, no pena.l селеtion would be i n s t i t u t e d 
against S t a t e s , but other sanctions, such as the d i s s o l u t i o n of a c r i m i n a l p o l i c e 
or the s e i z u r e of m a t e r i a l goods and f m a n c i a J resources belonging to those mainly 
r e s p o n s i b l e . 

1 3 3 . I t \7as a l s o asserted that p r o v i s i o n f o r h o l d i n g States r e s p o n s i b l e f o r the 
crime of genocide xrould b r i n g out the c l o s e r e l a t i o n s h i p beti/een the question of 
genocide and the maintenance of peace, i;hich might be placed i n jeopardy by a.cts of 
genocide committed by Stat e s . I n a d d i t i o n , s i n c e the Convention \ras being 
e s t a b l i s h e d not only i n order to punish genocide but a l s o i n , o r d e r to prevent i t , 
the a p p l i c a t i o n of sanctions might act as a deterrent to States which were p o t e n t i a l 
o f f e n d e r s . 8j/ 

1 3 2 . In o p p o s i t i o n to tho amendment c i t e d i n paragraph 12? above, i t was said that 
the only punishment which could be imposed on a. State would be the exaction of 
materia.l r e p a r a t i o n s . That \70uld not have the e f f e c t aimed at by a.ll p u n i t i v e 
s a n c t i o n s - that of serving a,s an example - because the State \rould not be aff e c t e d 
as a p r i v a t e i n d i " i d u a l \rould be i n a sir.:-lar s i t u a t i o n , since the ta^cpayers irould 
pay the required r e p a r a t i o n s . 

133» Reference was a l s o mado, as a case m p o i n t , to the f a c t that the important 
H i t l e r i t e c r i m i n a l s and not the Ilazi Government had been c o n v i c t e d , элб i t \ias 
emphasized that t h e i r c o n v i c t i o n had had more e f f e c t on the supporters of 
aggressive wars than a moral condemnation of the Оегтал S t a t e . 

134» In c r i t i c i s m of the above amendment, tho question was asked why i t should be 
necessary to say tha.t Sta,tes were committing a breach of the Convention i f there 
Vías no i n t e n t i o n of punishing them. Such a p r o v i s i o n wotild merely malee i t p o s s i b l e 
to c l a i m r e s p o n s i b i l i t y of tho State i n order to evade i n d i v i d u a l r e s p o n s i b i l i t y . 
Moreover, i f the courts held c e r t a i n members of the' Govemmont r e s p o n s i b l e , i t \ias 
not a d v i s a b l e to talce a c t i o n a,gainst the Government as a \ihole, i . e . against the 
other members \iho had not been found g u i l t y . 8 8 / 

8 6 / I b i d . , S i x t h Committee. 9 3 r d meeting, pp.3 1 4 - 3 1 5 , and 9 6 t h meeting, p.355. 

8 7 / I b i d . , 92nd meeting, p.3 0 2 , and 9 6 t h meeting, pp . 3 5 3 and 3 4 9 . 

8 8 / I b i d . , 9 5 t h meeting, pp.3 4 5 - 3 4 6 . 
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1 3 5 . The amendment c i t e d i n paragraph 127 above v/as r e j e c t e d by 24 votes to 2 2 . 8 9 / 

1 3 6 . Another amendment (A / C . 6 / 2 4 7 ) 'ifas to' replace the t e x t adopted by the Ad Hoc 
Committee on Genocide by the fo l l o v / i n g t e x t : 

"Those committing genocide or any of the other acts enumerated i n a r t i c l e V-
s h a l l be punished, lihether they are p u b l i c o f f i c i a l s or p r i v a t e 
i n d i v i d u a l s . " 9 0 / 

The sponsor of the pjnendment pointed out that the c o n s t i t u t i o n s of c e r t a i n S t a t e s 
did not make heads of State (monarchs or presidents) subject to penal 
r e s p o n s i b i l i t y , Coiisequently the expression "heads of S t a t e " used i n the t e x t 
of the Ad Hoc Committee on Genocide was not acceptable. ' Some other expression 
should be found \/hich \rould exclude heads of State who enjoyed c o n s t i t u t i o n a l 
immunity. 9 1 / 

1 3 7 . During tho d i s c u s s i o n on that aBiéndraent, ' i t was proposed t h a t the vrords 
"heads of S t a t e " i n the E n g l i s h text adopted by the Ad Hoc Committee should bo 
replaced by the irords " r e s p o n s i b l e r u l e r s " ( A / C . 6 / 2 3 3 ) . 9 2 / The sponsor o f 
ajnendment A / C . 6 / 2 4 7 vithdrevr i t i n favour of that proposal. 9 3 / Subsequently 
the expression " c o n s t i t u t i o n a l l y r e s p o n s i b l e r u l e r s " \ras proposed. 9 4 / 

1 3 8 . \ / i t h regard to the French t e x t adopted by the Ad Hoc Committee, i t uas argued 
that the vrord ''gouvernants" could be r e t a i n e d , since it-vras merely the E n g l i s h 
t r a n s l a t i o n of bhat expression by ''rulers" or "heads of S t a t e " г/hich ha-d ca,used 
d i f f i c u l t i e s . I t vas added that the expression "gouvernants" -should be i n t e r p r e t e d 
as excluding the i d e a of the heads of State of c o n s t i t u t i o n a l democratic Governments 
who had no r e a l r e s p o n s i b i l i t y . 95/ 

1 3 9 . 'The proposal to i n s e r t tho expression " c o n s t i t u t i o n a l l y r e s p o n s i b l e r u l e r s " 
i n tho E n g l i s h t e x t of the a , r t i c l o uas adopted by 31 votes to one, vxth 
11 abstentions. 9 6 / 

1 4 0 . Another amendment ( A / C . 6 / 2 5 2 ) маз t o ropla.ce the Ad Hoc Committee's t e x t by 
the f o l l o w i n g ; 

0 2 / I b i d . , 9 6 t h meeting. p . 5 5 5 . 

22/' I b i d . , 92nd meeting, p.3 0 4 . 

i l / ' I b i d . , pp.3 0 3 - 3 0 4 . 

22/ I b i d . , 93ï'd meeting, p.318. 
I b i d . , 9 4 t h meeting, p.3 2 0 . 

I b i d . , 9 5 t h meeting. p.3 4 3 . 

I b i d . , 9 3 r d meeting, pp.315-- 3 2 0 . 

¿ 6 / I b i d . , 9 5 t h meeting, p . 3 4 3 . Consequently, 
a r t i c l e IV of the Convention, the words " c o n s t i t u t i o n a l l y r e s p o n s i b l e r u l e r s " 
correspond to the vrord ''gouvernants'' used i n the French t e x t . 
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'•The States P a r t i e s to the present Convention s h a l l ensure the punishment of 
the a c t s enumerated i n a r t i c l e IV, i/hether t h e i r authors are agents of the 
State or not." ЭТ/ 

1 4 1 , In support of that amenrlmont i t uac nainfcained t h a t i t would have the 
advantage of covering a l l co.tegories of g u i l t y persons without going i n t o an 
enumeration ;jhich vrould by i t s very nature be incomplete. I n a d d i t i o n the 
amendment provided f o r эл undertalcing by States to punish genocide, a point which 
had not been covered m the t e x t proposed by thé Ad Hoc Committee, 9 0 / 

1 4 2 , Against that amendment i t iras argued that i t used ал i d e a i/hich was not c l e a r , 
t h a t of the "punishment 01 a.cts", uheroa,G the important thing \ю.з to punish those 
g u i l t y of the crime элd not fco provide f o r aJ:)atract r e s p o n s i b i l i t y . Furthermore 
the amendment was considered ambiguous, f o r i t appeared to e l i m i n a t e a l t o g e t h e r 
the r e s p o n s i b i l i t y of r u l e r s ; the expression "3,gents of the bta,te'' i/ould a.pply 
only to o f f i c i a l s , and consequently would not cover the members of pajrliaments or 
heads of Sta t e \iho exercised the r e a l poorer, 9 9 / 

1 4 3 , Amendment A / C , 6 / 2 5 2 was re j e c t e d bj 21 votes to 1 7 , w i t h 9 abstentions. lOO/ 

1 4 4 , Another amendment ( A / C . 6 / 2 4 6 ) sought to add to the l i s t of p o s s i b l e 
p e r p e t r a t o r s of the crime of genocide de fa,cto heads of government and persons 
having usurped a u t h o r i t y m a covin t r y , 1 0 1 / 

1 4 5 , The sponsor of t h i s amendment argued that l e g a l theory ала precedent recognized 
the c a t e g o r i e s of normal de f a c t o heads of Sta,te, i . e , , persons \iho мете i n power 
because of the brealcdo\m of a u t h o r i t y , and de f a c t o heads of State who were 
usurp e r s , i , e , , p r i v a t e i n d i v i d u a l s who ha.d seized po-irer without алу r i g h t . A 
ref e r e n c e to those cate g o r i e s would malie the t e x t of the a r t i c l e c l e a r e r . 1 0 2 / 

1 4 6 , I t vms objected that the amendment i/â s superfluous; de f a c t o r u l e r s vrould, -
have the same r e s p o n s i b i l i t y as de, j u r e r u l e r s , and usurpers of a u t h o r i t y could be 
considered as pri^^ate i n d i v i d u a l s , 1 0 3 / 

1 4 7 , The amendment was re j e c t e d by 28 votes to 5 , v;ith 4 abstentions. 10¿!-/ 

9 7 / I b i d . , Annexes, p,28. 
2^ I b i d , , 9 5 t h meeting, pp.3 3 9 - 3 4 0 , 

¿ 2 / I b i d , 
1 0 0 / I b i d , , p.3 4 3 . 

1 0 1 / I b i d , , 92nd meeting, Р . 5 0 3 . 

1 0 2 / I b i d , , 9 6 t h meeting, p.356, 

1 0 3 / I b i d , 

Ш/ Ibi¿-> P o 5 7 . 
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1 4 s . One problem reiised during the debate \ra.s \7hether l e g i s l a t o r s vho voted i n 
favour of laws i n c i t i n g to genocide could be held r e s p o n s i b l e under the Convention 
or whether they would continue to enjoy l e g i s l a t i v e immunity, IO5/ 

1 4 9 . The r e p r e s e n t a t i v e of Sweden, considering that the question had not been 
c l a r i f i e d during the S i x t h Committee's d i s c u s s i o n s , made tho f o l l o w i n g statement, 
which \тав i n s e r t e d i n the S i x t h Committee's r e p o r t ; 

" I must poi n t out that the d i s c u s s i o n that has taimen place has i n no \/ау 
c l a r i f i e d the p o s i t i o n of Ilenbers of Parliament under tho a r t i c l e we have 
j u s t adopted. T l i i s q uestion r a i s e d by the Svredish d e l e g a t i o n cons'equently 
remains unanswered. For our p a r t , ire conclude tha,t no absolute o b l i g a t i o n 
could be imposed by a r t i c l e V i n t h i s regard." 106/ 

2. The p r i n c i p l e of i n d i v i d u a l c r i m i n a l r e s p o n s i b i l i t y 

1 5 0 . The p r i n c i p l e of the c r i m i n a l r e s p o n s i b i l i t y of n a t u r a l persons l a i d do^m i n 
a r t i c l e IV of tho 1948 Convention i s confirmed by other conventions and 

- intemaüonal instroments. 

1 5 1 . In f a c t i t may bo sa i d that i n t e r n a t i o n a l p r a c t i c e since the'Second l/oi-ld Uar 
has c o n s t a n t l y applied the p r i n c i p l e of i n d i v i d u a l c r i m i n a l r e s p o n s i b i l i t y f o r 
crimes of i n t e r n a t i o n a l law, i n c l u d i n g those of genocide. 

1 5 2 . Thus a r t i c l e 6 of the Charter of the I n t e r n a t i o n a l I l i l i t a r y T r i b u n a l of 
ifcremberg gave tho T r i b m i a l the povrer to t r y and punish persons who, a c t i n g i n the 
i n t e r e s t s of tho European A x i s counbries, had committed any of the follováng crimes, 
a.s defined i n the a r t i c l e : crimes against peace, \;ar crimes and crimes against 
humanity. In applj'^ing these p r o v i s i o n s , tho T r i b u n a l made pronovmcements 
concerning the fundamental p r i n c i p i o i n v o l v e d : the c r i m i n a l r e s p o n s i b i l i t y o f 
i n d i v i d u a l s ' mider i n t e r n a t i o n a l la.\r, IO7/ In i t s judgement the T r i b u n a l affirmed 
i n t e r a l i a t hat i n d i v i d u a l s could be pimished f o r v i o l a t i o n s of i n t e r n a t i o n a l law and 
continued; "Crimes ag a i n s t i n t e r n a t i o n a l law are committed by mon, not by a b s t r a c t 
e n t i t i e s , and only by punishing i n d i v i d u a J s v/ho commit ouch crimes can the 
p r o v i s i o n s of i n t e r n a t i o n a l law be enforced." 108/ 

153» The Charter of the I n t e r n a t i o n a l I H l i t a r y T r i b u n a l f o r the Par East a l s o 
provided, i n i t s a r t i c l e 5 , f o r i n d i v i d u a l c r i m i n a l r e s p o n s ' i b i l i t y , I O 9 / and the 
judgement of the T r i b u n a l applied the same p r i n c i p l e . 

1,03/ I b i d * J 92nd meeting, Р . 3 0 4 . 

1 0 6 / O f f i c i a l Records of the General Assembly, ITiird S e s s i o n , Part I , Plengj^/  
meetings (A/76O and Corr. 2 ) , Annexes to the Дшнпагу Records of Meetings,--г)Г497* 

1 0 7 / "The Charter and Judgment of the Hümberg T r i b u n a l ; h i o t o r j r and 
a n a l y s i s " , memorandum submitted by the Secretary-General (A/CiT . 4 / 5 ) , pp . 3 9 and 4 I . 

108/ T r i a l of the I-fajor Var Criminals before the I n t e r n a t i o n a l M i l i t a r y - 
T r i b u n a l , Proceedings, v o l . 1 , Nuremberg, 1 9 4 7 , p.234. 

1 0 9 / T r i a l of Japanese Мат C r i m i n a l s , Documents, Washington, United S t a t e s 
Government P r i n t i n g O f f i c e , 1 9 4 6 , p . 4 0 . 

file:///7hether
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1 5 4 . P r i n c i p l e I set f o r t h i n the dociment " P r i n c i p l e s of i n t e r n a t i o n a l l a \ / 
recognized i n the Charter of the Hürnherg T r i b u n a l and i n the Judgment of the 
Tri b x m a l " adopted by the I n t e r n a t i o n a l Lav Commission at i t s second session (195O) 
roads as f o l l o u c s 

"Any person who commits an act which c o n s t i t u t e s a crime under i n t e r n a t i o n a l 
law i s r e s p o n s i b l e t h e r e f o r and l i a b l e to punishment." I I O / 

1 5 5 . A r t i c l e 1 of the d r a f t code of offences against the peace and s e c u r i t y of 
majilcind, which \/аз adopted by the I n t e r n a t i o n a l Law Commission at i t s 
s i x t h s e s s i o n (1954)> s i m i l a r l y provides that s 

"Offences against the peace and s e c u r i t y of manlcind, as defined i n t h i s code, 
are crimes imder i n t e r n a b i o n a l law, f o r irhich the r e s p o n s i b l e i n d i v i d u a l s 
s h a l l bo pmiished." I l l / 

1 5 6 . A r t i c l e 25 of the d r a f t s t a t u t e f o r an i n t e r n a t i o n a l c r i m i n a l c o u r t , which vras 
adopted i n 1951 by the Committee on I n t e r n a t i o n a l C r i m i n a l J u r i s d i c t i o n established 
by General Assembly r e s o l u t i o n 4^9 ( v ) of 12 December 1 9 5 0 , provides t h a t ; 

"The Court s h a l l be competent to judge n a t u r a l persons on l y , i n c l u d i n g 
persons \iho have acted as Head of State or agent of government." 1 1 2 / 

1 5 7 . The 1 9 5 3 Committee on I n t e r n a t i o n a l C r i m i n a l J u r i s d i c t i o n , " set up under 
General Assembly r e s o l u t i o n 607 ( V I l ) of 5 December 1 9 5 2 , i n the revised d r a f t 
s t a t u t e f o r an i n t e r n a t i o n a l c r i m i n a l c o u r t , adopted the f o l l o \ i i n g -vrording f o r the 
d r a f t a r t i c l e 25s . 

"The Court s h a l l be competent to judge n a t u r a l persons, whether they are 
c o n s t i t u t i o n a l l y r e s p o n s i b l e r u l e r s , p u b l i c o f f i c i a l s or p r i v a t e 
i n d i v i d u a l s . " 1 1 3 / 

I n i t s r e p o r t , the Committee stated that t M s t e x t was based on a r t i c l e IV of the 
Convention on Genocide. 1 1 4 / 

1 1 0 / - Report of the I n t e r n a t i o n a l Law Commission covering i t s second s e s s i o n , 
5 June to 29 J u l y 1950 (A/1316). p.12. The Commission had been asked by the 
General Assembly, i n r e s o l u t i o n 177 ( H ) of 21 November 1 9 4 7 , t o formulate the 
Nuremberg p r i n c i p l e s . By r e s o l u t i o n 488 (v) of 12 December 1 9 5 0 , tho 
General Assembly decided to send that f o r m u l a t i o n to the Governments of Member .States 
f o r t h e i r observations and requested the- Commission to take account of them i n 
prep a r i n g the d r a f t code of offences against the peace and s e c u r i t y of manltind. 

1 1 1 / Report of the I n t e r n a t i o n a l Ъалг Conmiission covering the work of i t s  
s i x t h s e s s i o n , 3 June - 20 J u l y 1954 (A / 2 6 9 3 ) , p . l l . 

1 1 2 / Report of the Committee on I n t e r n a t i o n a l C r i m i n a l J u r i s d i c t i o n on i t s  
s e s s i o n held from 1 to 31 August 1 9 5 I (A / 2 1 3 6 ) , annex I , p.23. 

1 1 3 / Report of the 1953 Committee on I n t e r n a t i o n a l C r i m i n a l J u r i s d i c t i o n , 
27 J u l y - 20 August 1953 (л/2645). 1Э.25. (For a d e s c r i p t i o n of the work of the 
United Nations on the subject of an i n t e r n a t i o n a l j u r i s d i c t i o n , see 
paras. 2 3 8 - 2 4 9 below). 

1 1 4 / I b i d . . paxa. 0 7 . 
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1 5 8 , A r t i c l e I I I of the I n t e r n a t i o n a l Convention on the Suppression and Punishment 
of the'Crime of A p a r t h e i d , adopted by General Assembly r e s o l u t i o n 3068 (XSiVIIl) 
of, 3 0 November 1 9 7 3 , provides i n t e r a l i a that? 

" I n t e r n a t i o n a l c r i m i n a l r e s p o n s i b i l i t y s h a l l apply, i r r e s p e c t i v e of the 
motive i n v o l v e d , t o i n d i v i d u a l s , members of o r g a n i z a t i o n s and i n s t i t u t i o n s 
and represent0,tivec of the S t a t e , \ihether r e s i d i n g i n the t e r r i t o r y of the 
State i n \;hich the ac t s are perpetrated or i n some other S t a t e , \/henever they; 

"(a) Commit ... tho э-cts mentioned i n a r t i c l e I I of the present 
Convention." 

159» In v i e u of the p r a c t i c e mentioned above and the scope of h i s study, the 
S p e c i a l Rapporteur does not thinic i t necessary to analyse the viev/s of those vho 
hold t h a t , a,longside i n d i v i d u a l c r i m i n a l r e s p o n s i b i l i t y . S t a t e s should be recognized 
as bearing c r i m i n a l r e s p o n s i b i l i t y f o r i n t e r n a t i o n a l crimes. 11^/ I n h i o o p i n i o n , 
a.t the-present stage i n the development o f i n t e r n a t i o n a l c r i m i n a l la\i, the State 
can bear only p o l i t i c a l r e s p o n s i b i l i t y f o r i n t e r n a t i o n a l crimes. 1 1 6 / 

1 1 5 / See f o r exajiiple Vespasion P e l l a , La criminalité c o l l e c t i v e des E t a t s et  
l e d r o i t pénal de l ' a v e n i r (Bucharest, State P r i n t i n g O f f i c e , 1 9 2 3 ) ; La guerre et  
l e s c r i m i n e l s de guerre. Réflexions sirr l a .justice pénale i n t e r n a t i o n a l e , ce q u ' e l l e  
est et ce q u ' e l l e d e v r a i t être (Geneva, E d i t i o n s de l a Revue de d r o i t i n t e r n a t i o n a l , 
de sciences diplomatiques et p o l i t i q u e s , 1 9 4 6 ) ; "Ilémorandum présenté par l e 
Secrétariat" [concerning the d r a f t Code of Offences against the Peace and S e c u r i t y 
of Ilanlcind], A/CI'i .4/39, Yearbook of tho I n t e r n a t i o n a l Ъам Commission, 1 9 3 0 . v o l . I I 
(United Nations p u b l i c a t i o n . Sales Ho.; 1 9 5 7 .V . 3 , v o l . I I ) , pp.3 1 5 - 3 2 2 ; 
Q. Saldana, "La j u s t i c e péna,le i n t e r n a t i o n a l e " . Académie de d r o i b i n t e r n a t i o n a l 
de l a Haye, R e c u e i l des cours, 1 9 2 5 , v o l . V, pp.223 et seq. ; Donnedieu de Vc\bres, 
Les p r i n c i p e s modoi'nes du d r o i t pénal i n t ' - T i a t i o n a l . ( P a r i s , R e c u e i l S i r e y , 1 9 2 8 ) , 
p , 4 1 7 ; "Le procès de iTurem.berg devant l e s p r i n c i p e s du droit'pénal i n t e m a t i o n a J " , 
Académie de d r o i t i n t e r n a t i o n a l de l a Haye, R e c u e i l des cours, 1 9 4 7 , v o l , I , p . 5 6 2 j 
P i e r r e Bouzat and Jean P i n a t e l , Traité de d r o i t pénal et de c r i m i n o l o g i e . ( P a r i s , 
L i b r a i r i e D a l l e z , 1 9 7 0 ) , v o l . I I , рр . 1 б 9 б - 1 7 0 3 ; A T r e a t i s e on I n t e r n a t i o n a l C r i m i n a l  
Lau, compiled and edited by M. C h e r i f Bassiouni and Ved P. Handa, ( S p r i n g f i e l d , 
Charles С Thomas, 1 9 7 3 ) , v o l . I I , рр.Об-9б. l'or c r i t i c i s m and r e j e c t i o n of t h i s 
theory, see; Stefan Gla.oer, Introducbion ; l'étude du d r o i t i n t e r n a t i o n a l pénaJ, 
(B r u s s e l s , Etablissements Emile Bruyant, 1 9 5 4 ) , РР.Зб-70; S t a n i s l a u P l a w s k i , 
o p . c i t . . pp, 5 6 - 6 7 . Por the examination of t h i s view dia-ing tho p r e p a r a t i o n of 
the Convention on Genocide, soe paras. 127-154 above. 

1 1 6 / In t h i s comiGxion, see A/ 2 1 3 6 , para. 0 7 ; P l a v i s l : i , o p . c i t . . p. 6 7 . 
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3 . R e j e c t i o n оГ a p p l i c a t i o n оГ the d o c t r i n e of the act of the State 

1 6 0 . I n r e c o g n i z i n g the p r i n c i p l e of i n d i v i d u a l g u i l t , a r t i c l e IV of the Convention 
on Genocide r e j e c t s the a p p l i c a t i o n of tho d o c t r i n e of the act of the State i n t h i s 
matter. 1 1 ? / According to t h i s d o c t r i n e , r e s p o n s i b i l i t y f o r acts committed by 
organs of the State i s a t t r i b u t a b l e only to the State i t s e l f , which would exclude 
eo i p s o any i n d i v i d u a l g u i l t on the part of the ns^tural persons through vhom those 
organs were a c t i n g . 118/ 

1 6 1 . I n talcing t h i s p o s i t i o n , the I94O Convention folloxred tho p r i n c i p l e s l a i d do\ra 
by the Charters and judgements of the ITuremberg and Tokyo Intemationa.l M l i t a x y 
T r i l o u n a l s , according to which the p e r p e t r a t o r s of i n t e r n a t i o n a l crimes cannot c l a i m 
immunity i n v i r t u e of t h e i r o f f i c i a l p o s i t i o n , 

1 6 2 . To t h i s e f f e c t , a r t i c l e 7 of the Charter of the ITuremberg I n t e r n a t i o n a l 
I l i l i t a i y T r i b u n a l provides t h a t ; 

"The o f f i c i a l p o s i t i o n of defendants, xihether as Heads of State or r e s p o n s i b l e 
o f f i c i a l s i n government departments,shall not be considered as f r e e i n g them 
from r e s p o n s i b i l i t y or m i t i g a t i n g punishment." 

In a p p l i c a , t i o n of t h i s t e x t , the T r i b i n a - l held t h a t : 

"The p r i n c i p l e of i n t e r n a t i o n a l law, irhich xuider c e r t a i n circumstances p r o t e c t s 
the r e p r e s e n t a t i v e s of a S t a t e , cannot be a-pplied to a c t s which are condemned 
as c r i m i n a l by i n t e r n a t i o n a l la.\i. The authors of these acts cannot s h e l t e r 
themselves beliind t h e i r o f f i c i a l p o s i t i o n i n order to be freed from rnmishment 
i n a p propriate proceedings," 119/ 

1 6 3 . A s i m i l a r p r o v i s i o n to that of a r t i c l e 7 of the Charter of the ÏÏuremberg 
T r i b u n a l i s found i n a i - t i c l e б of the Charter of the I n t e r n a t i o n a l t l i l i t a r y 
T r i b u n a l f o r the Гаг E ast, whoso judgement, r e j e c t i n g the d o c t r i n e of the a.ct of 
the Sta.te, reproduces the r e l e v a n t c o n s i d e r a t i o n s of the ITuj^omberg judgement 
mentioned above, 1 2 0 / 

I6/I, A f t e r the adoption of tho Convention on Genocide, the a p p l i c a t i o n of the 
d o c t r i n e of the act of the Sta.tc to i n t e r n a t i o n a l crimes \ra,s a l s o r e j e c t e d i n the 
f o r m u l a t i o n of the Nuremberg p r i n c i p l e s 1 2 l / by the I n t e r n a t i o n a l Law Commission^-

1 1 7 / Nehemiah Robinson, o p . c i t . , p.71 . 

1 1 0 / Antonio P l a n z e r , o p . c i t . , p.135. 

1 1 9 / T r i a l of the Ilajor War C r i m i n a l s before the I n t e r n a t i o n a l l i i l i t a r y  
T r i b u n a l . Proceedings, v o l . I , Nuremberg, 1 9 4 7 , P . 2 3 4 . 

1 2 0 / Seo T r i a l of Japanese \/ar C r i m i n a l s , Documents,(Washington, United States 
Government P r i n t i n g O f f i c e , I 9 4 6 ) , p, 4O; Judgement of the I n t e r n a t i o n a l M l i t a r y 
T r i b u n a l f o r the Far East (micieographed ), 1 9 4 8 , p , 2 5 , 

1 2 1 / P r i n c i p l e I I I reads a,s f o l l o w s ; 
"The f a c t that a person vho coiranitted an act which c o n s t i t u t e s a crime under 
i n t e m a t i o n a l law acted a-s Head of State or r e s p o n s i b l e Government o f f i c i a l 
does not r e l i e v e him from r e s p o n s i b i l i t y under i n t e r n a t i o n a l law", 
(A / 1 3 1 6 , p , 1 3 ) . 
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i n the d r a f t code of offencec against the peace and s e c u r i t y of manlcind, 1 2 2 / and 
i n a r t i c l e I I I of the I n t e r n a t i o n a l Convention on the Suppression and Punishment 
of the Crime of A p a r t h e i d , reproduced i n paragraph 153 above. 

4 . Problems of a p p l i c a t i o n and i n t e r p r e t a t i o n presented by  
a r t i c l e IV of the Convention 

1 6 5 . The i n c l u s i o n of the Head of State among the persons who may bo charged vxth 
the crime of genocide appears to ha.ve created some d i f f i c u l t y w i t h regard t o the 
a p p l i c a t i o n of a r t i c l e IV of the Convention i n i n t e r n a l l a v . 

1 6 6 . On r a t i f y i n g the Convention, the P h i l i p p i n e Government entered i n t e r a l i a 
the f o l l o v / i n g r e s e r v a t i o n ; 

" \ / i t h r eference to a , r t i c l e IV of the Convention, the I T i i l i p p i n e Government 
cannot s a n c t i o n axxj s i t u a t i o n which would subject i t s Head of S t a t e , who i s 
not a r u l e r , t o c o n d i t i o n s l o s s fa-vourable than those accorded other 
Heads of S t a t e , whether c o n s t i t u t i o n a l l y r e s p o n s i b l e r u l e r s o r not. The 
P h i l i p p i n e Government does not consider said a r t i c l e , t h e r e f o r e , as 
o v e r r i d i n g the e x i s t i n g imramiitios from j u d i c i a l processes guaranteed c e r t a i n 
p u b l i c o f f i c i a l s by the C o n s t i t u t i o n of the P h i l i p p i n e s . " 1 2 5 / 

1 6 7 . F i n l a n d acceded to the Convention; "... subject to tho p r o v i s i o n s of 
a r t i c l e 4 7 , paragraph ?, of the C o n s t i t u t i o n A c t , I919 , concerning the impeachment 
of the President of the Pvcpublic of F i n l a i i d . " 1 2 4 / 

1 6 8 . Among the r e s e r v a t i o n s to the Genocide Convention to \;hich c e r t a i n 
Governments objected were those made by the Government of the P h i l i p p i n e s . 1 2 5 / 

1 6 9 . The problem of r e c o n c i l i n g a r t i c l e IV of the Convention w i t h n a t i o n a l 
c o n s t i t u t i o n s \ia.s r a i s e d i n the study communicated by the I n t e r n a t i o n a l 
A s s o c i a t i o n of Penal Law. 1 2 6 / Pioferring to the I t a l i a n Act of 9 October I 9 6 7 
concerning the pr e v e n t i o n and punishment of the crime of genocide, which provides 

1 2 2 / A r t i c l e 3 of tho d r a f t code provides that the f a c t t h a t a person acted 
as Head of Sta t e or as r e s p o n s i b l e government o f f i c i a l does not r e l i e v e him of 
r e s p o n s i b i l i t y f o r committing any of tho offences defined i n the code 
(A / 2 6 9 3 , p . 1 2 ) . 

1 2 3 / M u l t i l a t e r a l t r e a t i e s i n respect of A;hich the Secretary-General performs  
dep o s i t a r y f u n c t i o n s . L i s t of signa^turos. r a t i f i c a t i o n s , a c c e s s i o n s , e t c . as at  
31 Qccembor 1977 ( G T / L E G / 3 E R . D / I î ) (United gâtions p u b l i c a t i o n , S r l e s По. E . 7 0 . V . 6 ) , 
P . 0 5 . 

1 2 4 / I b i d . . p.0 4 . 

1 2 5 / I b i d . , pp,8 6 - 0 7 . For the grounds and e f f e c t s of the o b j e c t i o n s to 
r e s e r v a t i o n s , soe paras. Зб5~3б7 below. 

1 2 6 / Information and vievra communicated by the I n t e r n a t i o n a l Associo.tion of 
Pena,l Lax; on 3I January 1 9 7 3 . 
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f o r the piiiiichnont ox e:iy person coiiimitting acts of genocido, 1 2 7 / the authors of 
the study observe t h a t , although i t s scope i s consistient w i t h t h a t of a r t i c l e IV 
of the Convention^ i t ' s h o u l d nevertheless be brought i n t o l i n e \áth the p r o v i s i o n s 
of the C o n s t i t u t i o n of I t a l y which accords irammiity to. c o r t r i n ca-tegories of 
persons, i n c l u d i n g l e g i s l a t o r s . Tho authors of the study add that persons enjoying 
immunities cannot be punished by the State i f they commit a,cts of genocide or other 
comparable a c t s i n the course of t h e i r d u t i e s . 

1 7 0 . The S p e c i a l Rapporteur p o i a t s out t h a t , i n paragraph ISG belo\; he expresses 
h i s o p i n i o n as to \;hether the c o n s t i t u t i o n a l p r o v i s i o n s and other i n t e r n a l 
l e g i s l a t i o n of a State can or cannot block the a p p l i c a t i o n of a t r e a t y to \;hich 
t h a t S t a t e i s a party. 

1 7 1 . The s p e c i f i c p r o v i s i o n i n the E n g l i s h t e x t of a r t i c l e IV that only 
• ' c o n s t i t u t i o n a l l y rosponcible rvlors'' can be held c r i m i n a J l y r e s p o n s i b l e f o r acts 
of genocide has been g e n e r a l l y inLerpretod as excluding heads of i;>tato - monarchs 
or others - \iho have no executive povor. 1 2 0 / 

1 7 2 . Some w r i t e r s have c r i t i c i z e d the e x c l u s i o n of heads of S t a t e having no 
executive power from c r i m i n a l r e s - o o n s i b i l i t y f o r genocide. Even i f , i n the case , 
of monarchs, i t uood to be p o s s i b l e to uiiderotand and accept t h i s immunity f o r 
p r a c t i c a l reasons and out of i n t e r n a . t i o n a l courtesy, such c o n s i d e r a t i o n would be 
out of p l a c e nowadays. In tho view of these w r i t e r s , ''Royal immunity ue.s j u s t i f i e d 
\rhen sovereigns ruled by d i v i n e r i g h t " but i s out of da-te m our dâ '' when '"everyone 
must comply w i t h the 1злг which i s made f o r a l l ' ' , 1 2 9 / snû when ''mere considerations 
of n a t i o n a l deference and i n t e r n a t i o n a l courtesy should not preva.il over the groa-ter 
grounds of j u s t i c e and law''. 1 3 0 / 

IT), v/ith regard to the president of a r e p u b l i c who has no executive PO\fer, i t has 
been observed that h i s immunity should "be proportionate to the r e s p o n s i b i l i t y and 
de fa.cto a u t h o r i t y which the head of Sta,te e x e r c i s e s by v i r t u e of h i o p r e r o g a t i v e s . 
That r e s p o n s i b i l i t y w i l l c e r t a i n l y exclude a c t i v e p a r t i c i p a t i o n i n crimes of 
genocide, but i t i s perfectlj'- p o s s i b l e tha,t a head of Sta.te nay be g u i l t y o f , or 
an accessory t o , p u b l i c incitement to or overt t o l e r a n c e of such a c t s , winch vrould 
m some cases bo tantajnount to an offence of omission.'' l ^ l / 

1 7 4 . I n the l i g h t of these conoidera.tions tho c o n c l u s i o n i s roa^ched t h a t , m a 
matter such a.s genocide and crimen a^gainst peace and humanity i n general', no 
exc e p t i o n i s j u s t i f i e d . On the contrary, the m.onarch or other head of S t a t e , even 
i f he has no executive power, should use h i s i n f l u e n c e against the p o s s i b i l i t y 

1 2 7 / For the text of t h i s Act, see para, 5 0 7 belo\'. 
1 2 0 / See f o r exajaple nobinson, o-p.cit. , pp. 70-715 P l a n z o r , c p . c i t . , р . 1 3 б ; 

P i e t e r iî. Orost, op.ci b., p. 9 2 . 

1 2 9 / P l a n z e r , r o . c i t . , p. 1^69 ( t r a n s l a t i o n i n t o E n g l i s h by the S c c r e t a r i o . t ) . 
140/ Jean Graven, o p . c i t . , р.'32б ( t r a n s l a t i o n i n t o E n g l i s h by the 

Secrétariat). 
1 3 1 / P l a n z e r , o p . c i t . , p.132 ( t r a n s l a t i o n i n t o E n g l i s h by tho S e c r e t a r i a t ) . 
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of such a c t s . 1 3 2 / The arraignment of the ex-ICaiser of Germany i n a r t i c l e 227 
of the Treaty of V e r s a i l l e s has been c i t e d to the same e f f e c t . 1 3 5 / 

175« I l o t u i t h s t a n o i n g the d e c l a r a t i o n to the contra,ry which I'as made by the 
re p r e s e n t a t i v e of a Stafce during the preparation of the Convention, and which i s 
reproduced i n paragraph 536 below, a number of i r r i t e r s have expressed the o p i n i o n 
that l e g i s l a t o r s a l s o f a l l vàthin the scope of a r t i c l e IV of the Convention. I n 
t h e i r o p i n i o n t h i s category of persons could play an important r o l e i n cases \ihcre 
acts of genocide vrere committed on the b a s i s of lavs enacted by a l e g i s l a t u r e or 
w i t h i t s Icnox/ledge and aso ont. I 3 4 / 

1 7 6 , The S p e c i a l Kapporteur thinlcs t h a t , i f the d e c i s i o n should be taJcen t o d r a f t 
any new instruments f o r the prevention and punishment of genocide, a r t i c l e IV of 
the Convention should be re-examined w i t h a view to e l i m i n a t i n g as many as 
p o s s i b l e of the problems of i n t e r p r e t a t i o n \rhich i t appears to present. 

5 . Command of the law or s u p e r i o r orders (questions r a i s e d i n  
r e l a t i o n to a r t i c l e IV of the ConventioñT 

1 7 7 . Лп amendment ( A / C , 6 / 2 1 5 / R e v . l ) to a r t i c l e IV of the Convention, which \ras 
not accepted, proposed the a d d i t i o n t o that a r t i c l e of a second paragraph 
reading as fol l o \ r s s "Command of tho 1а\т or superior orders s h a l l not j u s t i f y 
genocide". 

1 3 2 / I b i d . , p. 1 3 6 . 

1 3 3 / This a r t i c l e reads as f o l l o w s ; 

"The A l l i e d and Associated Powers p u b l i c l y aj?raign W i l l i a m I I of 
Il o h e n z o l l e m , f o rmerly Gerc'^n Emperor, f o r a supreme offence against 
i n t e r n a t i o n a l m o r a l i t y and the s a n c t i t y of t r e a t i e s . 

"A s p e c i a l t r i b u n a l \ 7 i l l be co n s t i t u t e d to t r y the accused, thereby 
assu r i n g him the guarantees e s s e n t i a l to the r i g h t of defence. I t 
i / i l l bo composed of f i v e judges, one appointed by each of the fo l l o v / i n g 
Powers! namely, the United States of America,, Great B r i t a i n , Prance, 
I t a l y and Japan. 

"In i t s d e c i s i o n the t r i b u n a l \rlll be guided by the hi g h e s t motives 
of i n t e r n a t i o n a l p o l i c y , \rith a view to v i n d i c a t i n g the solemn 
o b l i g a t i o n s of i n t e r n a t i o n a l undertaitings and the v a l i d i t y of 
i n t e r n a t i o n a l m o r a l i t y . I t w i l l be i t s duty to f i x the punishment 
which i t considers should bo imposed." 

As i s Icnoim, the a r t i c l e remained a dead l e t t e r because the ITetherlando refused 
to e x t r a d i t e Emperor W i l l i a m I I . 

1 3 4 / P l a n z e r , o p . c i t . , p.137; Drost, o p . c i t . , p.93» Robinson, o p . c i t . . p.7 0 . 
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1 7 8 , , During the debate i n the S i x t h Committee, 13^/ "the folloAdng objections uore 
voiced to the proposal: (a) i t could not bo said that an i n d i v i d u a l vas g u i l t y 
i f he had committed an a,ct of genocide by complying u i t h an order, because i n that 
ca.oe tho element of i n t e n t , which was а:т. o c n o n t i a l element of genocide, would be 
l a c k i n g ; (b) f e u domestic l e g i s l a - t i o n s recognized tho p r i n c i p l e that compliance 
vxth s u p e r i o r orderc did not r e l i e v o the person c a r r y i n g out the orders of 
c r i m i n a l r e s p o n s i b i l i t y ; (c) a c c o r d i n g l y , such a p r o v i s i o n would prevent a verj'" 
l a r g e number of Sta,tes from accepting the Convention; (d ) The ITuremberg T r i b u n a l 
had g i v e n a r o c t r i c t i v e interpreto,fcion to a r t i c l e 8 of i t s Charter, which embodied 
that p r i n c i p l e ; 1 3 6 / (e) i t would be more s a t i s f a c t o r y not to i n c l u d e such a 
p r o v i s i o n i n the Convention i n order to leave the judge f r e e to pronounce judgement 
111 each i n d i v i d u a l case, talcing tho s p e c i a l circiuustances i n t o account; ( f ) the 
Convention should c o n t a i n only general p r o v i s i o n s , acceptable to a l l , and leave i t 
to n a t i o n a l l e g i s l a t i o n to determino the various methods of a p p l i c a t i o n . 

179» I t vas argU'.-J i n favour of the a,bove-mentioned proposal that (a) i f those who 
executed the crime \ioro permitted to invoke command of the l a i i or s u p e r i o r orders, 
most offenders would evade pimisliment s i n c e i n tho m a j o r i t y of cases genocide was 
coKimitted w i t h the p a r t i c i p a t i o n of the government; (b) domestic l e g i s l a , t i o n \rhich 
did not^ admit r e s p o n s i b i l i t y i n the case of compliance w i t h the lav or s u p e r i o r 
orders should not bo allowed.to i n f r i n g e i n t e r n a t i o n a l law; (c) i t was normal that 
the Genocide ConvonLion should contain i n s t r u c t i o n s to the judges re s p o n s i b l e 
f o r a p p l y ing i t ; (d) the proposal was based on the Wio'croborg p r i n c i p l e s , tho 
importance, of \fhich stemmed from tho fa.ct that i f they ha,d not been adoi)ted H i t l e r 
a,lone would ha,vo been rosponci>ile f o r the crimes comiaittod by the I'Ta,zis; 

1 3 5 / O f f i c i a l Records of the General Assembly, Third Session, Part I , 
S i x t h Committee, 92nd meeting. 

1 3 6 / A r t i c l e 0 of tho Turcraborg Charter roa^ds as f o l l o w s ; 

''The f a c t tha.t tho Defendant acted pursuajit to order of h i s 
Government or of a superior s h a J l not f r e e him from r e s p o n s i b i l i t y , 
but may be considered i n raitiga/tion of punislimont i f the T r i b u n a l 
determines that ju.stice so r e q u i r e s . " 

I n i t s judgement, the ТпЬгшаХ expressed i t s e l f on t h i s question i n the 
f o l l o w i n g manner: 

"That a s o l d i e r vas ordered to k i l l or t o r t u r e i n v i o l a . t i o n of the 
i n t e r n a t i ona.l law of г/а.г has never boon recognized as a defence to such acts 
of b r u t a l i t y , though, as the Charter here p r o v i d e s , the order may be virged i n 
mitiga.tion of the punialment. The t r u e t e s t , which i s fomid i n varying 
degrees i n the c r i m i n a l law of most n a t i o n s , i s not the existence of the" 
order, but whether moral choice was i n f a c t p o s s i b l e . " 
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(e) r e j e c t i o n of the p r i n c i p l e uould amount to accepting the system of s o - c a l l e d ' 
" o f f i c i a l channels" thahlcs to which, i n a modem St a t e , every r e s p o n s i b l e person 
lias covered by an order coming from a higher a u t h o r i t y ; ( f ) adoption of the 
proposal vrould c o n s t i t u t e a solemn warnim to a l l those \;hc might be tempted to 
obey orders inciгл.ng to ci\ime and \rould, m many i n s t a n c e s , h e l p to prevent the 
consumma-tion of a crime. 

180, According to one xa- i t e r , tho f a c t that the Convention does not c o n t a i n a 
p r o v i s i o n along the l i n e s proposed by the above-mentioned amendments 

" . . c a n n o t ; i n a s p e c i f i c case, have the e f f e c t of c o n f e r r i n g impunity on 
c r i m i n a l s xiho might endeavour to plead command of the law or s u p e r i o r orders 
f o r i t seems i n c o n c e i v a b l e that i t w i l l be p o s s i b l e i n the f u t u r e t o 
repudiate a p r i n c i p l e \/hich has found acceptance both i n l e g a l theorj'" and 
i n j u r i d i c a l p r a c t i c e . " 232/ 

1 0 1 . Another Mxitex s t a t e s ; 

" O r d i n a r i l y i t i/ould seem tha.t no i n t e n t could be ascribed to x)crsonc 
merely f u l f i l l i n g s u p e r i o r orders : i n t e n t i m p l i e s i n i t i a ^ t i v o . Hoirever, 
s u p e r i o r orders irould not be a j u s t i f i c a t i o n m such causes lihere the 
g u i l t y p a r t y Moa not only a t o o l of h i s s u p e r i o r but p a r t i c i p a t e d i n the 
•conspiracy to coimnit genocide'. G u i l t could likexàse be e s t a b l i s h e d i n a 
ca-se where, a,lthough э-cting under orders, tho person \re,G m a p o s i t i o n to 
use l i i s o%rn m i t i a - t i v e and thus a.ct i ; i t h the i n t e n t to destroy tho group. 
The n o n - i n c l t i o i o n of a proviso r e l a t i n g to a s u p e r i o r ' s orders thus leaves 
the t r i b u n a l s applying the Convention the freedom of i n t e r p r e t i n g i t i n 
accordance v;ith the domestic l e g i l a t i o n and the s p e c i f i c circvomstances of 
the case". ГЗО/ 

182. The S p e c i a l Puapporteur i s not i n a p u n i t i o n to give an o p i n i o n on the 
question of conmiand of the law or s u p e r i o r ordersv He has r a i s e d these q u e s t i o n 
i n order that they may be considered should i t bo decided to adopt пелг 
i n t e r n a t i o n a l in:-;ruments on tho prevent-jn and punishment of genocide. 

1 3 7 / Antonio P l a n z e r , op--cit., p o l 4 1 ; f o r s i m i l a r arguments, see 
George A. Jacoby, "Genocide", Schxfoizerische Z e i t s c h r i f t f u r S t r a f r e c h t , Ho. 4 
( 1 9 4 9 ) . -, 

1 3 8 / Nehemiah Robinson, o p . c i t . , pp. 7 2 - 7 3 ' This author quotes s i m i l a r 
arguments from Kurt S t i l l s c h \ 7 e i g , "Баз Abkommen zur Bekampfung von Genocide", 
Die Friedensviarte, No. 3 ( l 9 4 9 ) , p . 9 S . 
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E. The o b l i g a t i o n of States p a r t i e s to the Convention to adopt  
l e g i s l a t i v e measures w i t h a view to-the prevention and  
punisliment of genocide ( a r t i c l e V of the Convention) 

185 . A r t i c l e T of the Convention on the P r e v e n t i o n and Punishment of the Crime 
of Genocide, of 9 December 1 9 4 8 , reads as f o l l o w s ; 

"The C o n t r a c t i n g P a r t i e s imdertaJce to enact, m accordance w i t h t h e i r 
r e s p e c t i v e C o n s t i t u t i o n s , the necessary l e g i s l a t i o n to give e f f e c t to the 
p r o v i s i o n s of the present Convention and, i n p a r t i c u l a r , to provide e f f e c t i v e 
p e n a l t i e s f o r persons g u i l t y of genocide or any of the other a c t s enumerated 
i n a r t i c l e I I I . " 

184. A c c o r d i n g to one author, t h i s a r t i c l e i s superfluous, because i n r a t i f y i n g 
a convention on i n t e r n a t i o n a l penal law States accept the o b l i g a t i o n to punish 
the a c t s condemned i n that t r e a t y . He goes on to says 

"The elaborate wording of the ... a r t i c l e under d i s c u s s i o n does ,not say 
a n y t h i n g beside l a y i n g down a general o b l i g a t i o n which without any formal 
e n u n c i a t i o n must be considered evident i n the nature of the Convention as 
such and i n the tenor of i t s t e x t . " 1 3 9 / 

185. The S p e c i a l Rapporteur i s of the o p i n i o n t h a t a r t i c l e Y was i n c l u d e d m the 
Convention i n accordance w i t h a w e l l - e s t a b l i s h e d p r a c t i c e i n the f i e l d of 
conventions concerning i n t e r n a t i o n a l penal l a w . l 4 0 / Moreover, as has been 
p o i n t e d out, these conventions " g e n e r a l l y do no more than t r a c e or o u t l i n e the 
general f e a t u r e s of the acts condemned, w h i l e b i n d i n g States to define those acts 
more p r e c i s e l y and to provide adequate p e n a l t i e s f o r them . " 1 4 l / I n f o l l o w i n g 
t h i s p r a c t i c e , a r t i c l e V of the Genocide Convention contains the general 
o b l i g a t i o n to enact législation w i t h a view to guaranteeing the a p p l i c a t i o n of 
the Convention and, i n p a r t i c u l a r , to e s t a b l i s h e f f e c t i v e p e n a l t i e s , w h i l e l e a v i n g 
every S t a t e f r e o to determine what the l e g i s l a t i v e measurL 3 should be and to set 
the p e n a l t i e s . 1 4 2 / We should a l s o add that t h i s o b l i g a t i o n c o n s t i t u t e s one of 
the main means of g i v i n g e f f e c t to the Convention . 1 4 3 , ' F i n a l l y , i t should be 
p o i n t e d out t h a t i t i s never superfluous to r e c a l l m a p a r t i c u l a r convention the 
general o b l i g a t i o n of States whose n o n - f u l f i l m e n t would c o n s t i t u t e an obstacle to 
the achievement of the d e s i r e d goals. 

1 3 9 / P i e t e r N. Drost, o p . c i t . , p.1 2 9 . 

1 4 0 / See a l s o Stefan Glaser, o p . c i t . , p . l 9 0 ' . 

1 4 1 / I b i d . , p.184. 

1 4 2 / Cf, Antonio P l a n z e r , o p . c i t , , p.158; Drost, o p . c i t . , p. 1 0 0 . 

1 4 3 ; ' Cf. E r i c a - I r e n e A. Baes, o p . c i t . , pp.7 8 - 7 9 . 
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186. Another problem r a i s e d i n connexion w i t h a r t i c l e V of the Genocide 
Convention was the meaning of the " c o n s t i t u t i o n a l r e s e r v a t i o n " , t h a t i s , the 
clause a c c o r d i n g to which States undertake to enact the necessary l e g i s l a t i o n i n 
accordance v/ith t h e i r c o n s t i t u t i o n a l p r o v i s i o n s . When the S i x t h Committee of 
the General Assembly was p r e p a r i n g the f i n a l d r a f t of the Convention the view 
was expressed that the ' ' c o n s t i t u t i o n a l r e s e r v a t i o n " might l i m i t the scope of the 
Convention.144.' According to t h i s i n t e r p r e t a t i o n , the " c o n s t i t u t i o n a l 
r e s e r v a t i o n " expresses the i d e a t h a t the c o n s t i t u t i o n s of S t a t e s would p r e v a i l 
over the Convention to which those States are p a r t i e s . In'other words, some 
c o n s t i t u t i o n a l p r o v i s i o n s might have the e f f e c t of l i m i t i n g the scope of the 
Convention or r e n d e r i n g i t p a r t i a l l y i n a p p l i c a b l e . The S p e c i a l Rapporteur t h i n k s 
that there i s no reason to assume that the clause would have th a t e f f e c t f i r s t l y 
because i t can be i n t e r p r e t e d as p r o v i d i n g that a n a t i o n a l law must be enacted m 
accordance w i t h the c o n s t i t u t i o n a l procedures, which i s q u i t e n o r m a l . 1 ^ / He 
t h e r e f o r e f e e l s t h a t t h i s clause must be i n t e r p r e t e d as r e l a t i n g to r u l e s of form 
r a t h e r than of substance. Moreover, as one author has noted; " I f f o r some 
reason or other l e g i s l a t i v e measures ... prove to be i l l e g a l by reason of b e i n g ... 
u n c o n s t i t u t i o n a l , such i l l e g a l i t y under domestic lav; i n i t s e l f does not c o n s t i t u t e 
a breach of t r e a t y because the f u l f i l m e n t of t r e a t y o b l i g a t i o n s i s not t e s t e d and 
detemined by municipal law but e x c l u s i v e l y under i n t e r n a t i o n a l law i t s e l f . " I 4 6 / 
This p r i n c i p l e was confirmed by the I 9 6 9 Vienna Convention on the Lav; of T r e a t i e s . 
Indeed, a r t i c l e 2 7 , e n t i t l e d " I n t e r n a l law and observance of t r e a t i e s " , contained 
m p a r t I I I of the Convention, "Observance, a p p l i c a t i o n and i n t e r p r e t a t i o n of 
t r e a t i e s " , s e c t i o n 1 , "Observance of t r e a t i e s " , s t a t e s that a S t a t e which i s a 
party to the t r e a t y may not invoke the p r o v i s i o n s of i t s i n t e r n a l law as 
j u s t i f i c a t i o n f o r i t s f a i l u r e to perform a t r e a t y . 1 4 7 / Moreover, a recent 
i n t e r n a t i o n a l instrument, namely the I n t e r n a t i o n a l Convention on the Suppression 
and Punishment of the Crime of Apartheid (adopted by the General Assembly i n 
r e s o l u t i o n 3068 (XJCVIIl) of 30 November 1 9 7 3 ) » no longer uses the " c o n s t i t u t i o n a l 
r e s e r v a t i o n " . This Convention provides m a r t i c l e IV (b) t h a t S t a t e s p a r t i e s 
undertake to adopt i n t e r a l i a l e g i s l a t i v e measures "to prosecute, b r i n g t o t r i a l 
and punish i n accordance w i t h t h e i r j u r i s d i c t i o n " persons r e s p o n s i b l e f o r , o r 
accused of, the ¿.cts defined as c r i m i n a l m the Convention. 

187• Moreover, the question has been r a i s e d whether States which are not p a r t i e s 
to the Genocide Convention and which, t h e r e f o r e , are not bound i n accordance w i t h 
a r t i c l e V, to ensure i t s a p p l i c a t i o n , are not a l l the same o b l i g e d to observe the 
p r i n c i p l e s upon which i t i s based. The I n t e r n a t i o n a l Court of J u s t i c e made the 
f o l l o w i n g comments i n t h a t connexion i n i t s advisory o p i n i o n of 28 May 1951 on the 
question of r e s e r v a t i o n s to the Genocide Conventions 

"The o r i g i n s of the Convention show that i t was the i n t e n t i o n of the 
United Nations to condemn and punish genocide as 'a crime under i n t e r n a t i o n a l 
law* i n v o l v i n g a d e n i a l of the r i g h t of existence of e n t i r e human groups, a 

1 4 4 / O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n , p a r t I ,  
S i x t h Committee, 9 3 r d meeting. 

lj[¿' Drost, o p . c i t . , p.128. 

m i I b i d . . pp. 1 2 8 - 1 2 9 . 

See docToment A, CONP.39/27. 
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d e n i a l which shocks the conscience of mankind and r e s u l t s i n great 
l o s s e s to huTiianity, and which i s contrary to moral lc.w and to the s p i r i t and 
aims of the United Nations ( r e s o l u t i o n 96 ( l ) of the General Assembly, 
December I l t h 5 l 9 4 6 ) . The f i r s t consequence a r i s i n g from t M s conception i s 
t h a t the p r i n c i p l e s underlj-mg the Convention are p r i n c i p l e s which are 
recognized by c i v i l i z e d n a t i o n s as b i n d i n g on S t a t e s , even viithout any 
conventional o b l i g a t i o n . ' 

188. I n the 1961 t r i a l of A d o l f Eichmann the D i s t r i c t Court of Jerusalem stated 
i n t e r a l i a m i t s judgement - which va.s confirmed by the Supreme Court of I s r a e l -
t h a t "the crime against the Jewish people" had been defined i n the r e l e v a n t I s r a e l 
lav/ m the same terms as i n the 1946 Genocide Convention because i t was not a 
crim.e under t h a t lav/ alone but a l s o an offence a g a i n s t the lav/ of nations . 149 
Moreover, the court deemed t h a t , m view of the repeated statements to that e f f e c t 
i n General Assembly r e s o l u t i o n 96 ( l ) and i n the 1948 Genocide Convention I 5 0 / 
and of the a d v i s o r y o p i n i o n of the I n t e r n a t i o n a l Court of J u s t i c e , "there i s no 
doubt t h a t genocide has been recognized as a crime under i n t e r n a t i o n a l law i n the 
f u l l meaning of t h i s term ex tunc, that i s to say, the crimes of genocide committed 
a g a i n s t the Jewish people and other peoples d u r i n g the p e r i o d of the H i t l e r régime 
v/ere crimes under m b e m a t i o n a l law".1^1/ 

1 8 9. I t IS i n the l i g h t of the f a c t that the crime of genocide i s a crime -under 
i n t e r n a t i o n a l l a \ / and that the u n d e r l y i n g p r i n c i p l e s of the Convention are 
p r i n c i p l e s which are recognized as b i n d i n g on States even where there i s no t r e a t y , 
t h a t the S p e c i a l Rapporteur deemed i t necessary to ask f o r i n f o r m a t i o n on 
c o n s t i t u t i o n a l and l e g i s l a t i v e p r o v i s i o n s not only from States p a r t i e s to the 
Convention but a l s o from States which are not p a r t i e s there t o . 15 2;' 

P., The competent courts ( a r t i c l e VI of the Convention) 

1. N a t i o n a l courts and the question of u n i v e r s a l 
punishment 

1 9 0 . The problem of deterr.anmg which n a t i o n a l courts are competent to judge crimes 
of genocide gave r i s e to v a r i o u s s o l u t i o n s and opinions d u r i n g the preparation of 
the 1948. Convention. 

148^' Reservations to the Convention on the P r e v e n t i o n and Punishment of the  
Crime of Genocide, Advisory Opinion of 28 May 1951s I.C.J. Reports 1 9 5 1 . p.2 5 . 
The i n f o r m a t i o n communicated by the Government of Cyprus on 12 January 1975 
contained i n t e r a l i a the statement that "although Cyprus i s not a party to the 
Genocide Convention, y e t the Government of Cyprus b e l i e v e s t h a t the p r i n c i p l e s 
u n d e r l y i n g the Convention are p r i n c i p l e s which are recognized by c i v i l i z e d nations 
as b i n d i n g on States even v/ithout conventional o b l i g a t i o n " . 

149/' I n t e r n a t i o n a l Law Reports, ed. b. Lauterpacht, v o l . 36' (London, 
Butterworths', I 9 6 8 ) , pp.2 9 - 3 0 . 

1 5 0 / See the f i r s t operative paragraph of General Assembly r e s o l u t i o n $6 ( l ) , 
.reproduced i n para.2 9 above, and a r t i c l e 1 of the Convention, p a r^ . 4 2 above 

1¿1<^ I n t e r n a t i o n a l Law Reports, ed. E. Lauterpacht, v o l . 3 6 (London, 
Butterworths, I 9 6 8 ) , p.3 4 . 

.1^2' See paras.314-519. 
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1 9 1 . A r t i c l e V I I of the d r a f t Genocide Convention, prepared Ъу the 
Secretaiy-Generr - 1 , 1 5 5 / had s t a t e d that г 

"The High C o n t r a c t i n g P a r t i e s pledge themselves to punish any offender 
under t h i s Convention w i t h i n any t e r r i t o r y under t h e i r j u r i s d i c t i o n , 
i r r e s p e c t i v e of the n a t i o n a l i t y of the offender or of the p l a c e where the 
offence has been committed" . 1 3 4 / 

This a r t i c l e proposed the a p p l i c a t i o n of the p r i n c i p l e of i m i v e r s a l punishment 
or competence (Ubi te invenero, i b i te ,iudicabo ) l 3 5 . w i t h regard to the crime of 
genocide. 

1 9 2 . I n i t s d r a f t Convention on the Prevention and Punishment of the Crime of 
Genocide, the Ad Hoc Committee on Genocide I36' ' ' replaced the t e x t of a r t i c l e V I I 
of the d r a f t prepared by the Secretary-General by a d i f f e r e n t t e x t which l a i d 
down the p r i n c i p l e of t e r r i t o r i a l competence i n the f o l l o w i n g terms s 

"Persons charged w i t h genocide or any of the other a c t s enumerated i n 
a r t i c l e IV 1 3 7 / s h a l l be t r i e d by a competent t r i b u n a l of the S t a t e i n the 
t e r r i t o r y of which the a c t was committed ..." .138/ 

The r e p o r t of the Ad Hoc Committee svumnarizos as f o l l o w s the d i s c u s s i o n s which took 
place on the question o f the p r i n c i p l e of u n i v e r s a l punishment and which l e d to 
the r e j e c t i o n of a proposal to i n c l u d e that p r i n c i p l e m the d r a f t Genocide 
Convention; 

"The p r i n c i p l e of u n i v e r s a l r e p r e s s i o n by a n a t i o n a l court i n re s p e c t 
to i n d i v i d u a l s who had committed genocide abroad was di s c u s s e d when the 
Committee considered the fxondajnental p r i n c i p l e s of the Convention. 

"Those i n favour o f the p r i n c i p l e of u n i v e r s a l r e p r e s s i o n h e l d that 
genocide wculd be committed mostly by the State a u t h o r i t i e s themselves o r 
that these a u t h o r i t i e s woiild have aided and abetted the crime. Obviously 
m t h i s case the n a t i o n a l courts of that State would not enforce r e p r e s s i o n 
of genocide. Therefore, whenever the a u t h o r i t i e s of another S t a t e had 
occasion to a r r e s t the offenders they should t u r n them over to t h e i r own 

1^3/ See para.3 1 above. 
154 ' E/ 4 4 7 , p.8 . 

1 5 3 / See the commentary on a r t i c l e V I I of the Secretary-General's d r a f t 
(Е/447ТГ p.3 8 . 

136 • See paras.5 7 and 38 above. 
1¿2/' A r t i c l e IV of the d r a f t prepared by the Ad Hoc Committee on Genocide 

l i s t e d the f o l l o w i n g a c t s ; genocide as p r e v i o u s l y defined; c o n s p i r a c y to commit 
genocide; d i r e c t i n c i t e m e n t m p u b l i c or i n p r i v a t e to commit genocide whether 
such genocide be s u c c e s s f u l or not; attempt to commit genocide; c o m p l i c i t y i n 
any of these a c t s ( E ' 7 9 4 , p . 2 0 ) . 

158/'' E / 7 9 4 , p.2 9 . 
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Courts. The supporter'^, c f the p r i n c i p l e of и п 1 ч ч г з а 1 repression added that, 
since genocide v/as a crime m internetional'law, i t -гаг natural to apply 
the p r i n c i p l e of univer s a l repression. They ouotcd conventions on the 
repression of interna,ticnal offences such as t r a f f i c m v/omen and children, 
c o u n t e r f e i t i n g currency, etc. 

'•The opposite viev,; held that u n i v e r s a l repression v/as against the 
t r a d i t i o n a l p r i n c i p l e s of international! la;/ and that permitting the Courts 
of one State to punish crimes committed abroad by fforeigners v/as against 
the sovereignty D I tlic State. Tiicy idded, that, as ¡'jenocidu generally 
implied the r e s p o n s i b i l i t y of thu State on the ..crritory of which i t v/as 
committedj t i c p r i n c i p l e of vjiiverc.al regression vould lead national courts 
tc judge the at ts of foreign Scvernr-cn ts Dangerous i n t e r n a t i o n a l tension 
night r e s u l t . 

"A member of the Committeo, while he agreed that the r i g n t to prosecute 
should not be l e f t exclusively to the courts of the country whore, genocide, 
had been committed, declared liimself opposed to the p r i n c i p l e of universal 
repression i n the case of genocide." I t i s a f a c t , he said, that the Courts 
of the various countries of the v/orld "do not o f f e r tho saine guarantee. 
Moreover, genocide i s distinguished from other crines under International 
Conventions ( t r a f f i c i n v/omen, t r a f f i c i n n a r c o t i c drugs, cou n t e r f e i t i n g 
currency), by the fa c t that, though"in i t s e l f i t i s not "a p o l i t i c a l crime, 
as stated i n a r t i c l e IX of the d r a f t Convention, i t nevertheless has or 
may liavc p o l i t i c a l i m p l i c a t i o n s . Therefore, there i s a danger tha.t the 
p r i n c i p l e of universal repression might lead national courts to exercise 
a biased and a.rbitrary authority .over foreigners. This represen ta. t i v c 
therefore proposed that j u r i s d i c t i o n be given to an i n t e m a t i o n a l court to 
v/hich States v/ould surrender the authors of genocide committed, abroad whom 
they had arrested and whom they v/ould be u n v n l l i n g to extradite., 

"The p r i n c i p l e of universal repression v/a.s rejected by the'Committee by 
4 votes (among which France, the United States of iu-ncrica and the Union of 
Soviet S o c i a l i s t Republics) against 2 v/ith 1 abstention. (Eighth meeting. -
Tuesday, 13 A p r i l 1 9 4 8 ) . . . . 

"During bho discussion of a.rticle VII the proposal to reverse the 
. forego.ing d.ecision v/ac rejected by - 4 votes' against ? v/ith 1 abstention. 

(Tv/entieth meeting - Monday, 26 A p r i l 1 9 4 8 ) . 152/-

193«"The p r o v i s i o n s of a r t i c l e VT-of the Genocide Convention retain-the text 
proposed by the Ad Hoc Commit toe v/ith some d r a f t i n g changes. These provisions 
read as follov/s; 

"Persons charged with genocide ur any of the other a.cts enumerated m 
•a r t i c l e I I I 1 6 0 / s h a l l be t r i e d by a competent t r i b i m a l of the State i n the 
t e r r i t o r y of v/hich the act v/as corajüitted 

1̂ 2/' E ' 7 9 4 , pp.3 2 - 3 3 . 

160.-' For a r t i c l e I II see above, paras.4 2 and 1 0 7 - 1 1 2 . 
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194» This t e x t was adopted by the S i x t h Committee a f t e r f a i r l y l e n g t h y 
discussion. 1 6 1 . The Committee considered s e v e r a l amendments, i n c l u d i n g the 
amendment contained i n document A'C.6/218 which proposed the a d d i t i o n of a nevf 
paragraph to a r t i c l e V I I of the d r a f t prepared by the Ad Hoc Committee on Genocide 
(vihich l a t e r became a r t i c l e VI of the Convention). This amendment read as f o l l o w s ? 

"They may a l s o be t r i e d by t r i b u n a l s other than those o f the States i n 
the t e i r r i t o r i e s of wbjLch the a c t was committed, i f they have been a r r e s t e d by 
the a u t h o r i t i e s of such S t a t e s , and provided no request has been made f o r 
t h e i r e x t r a d i t i o n . " 1 6 2 / 

The sponsor of t h i s amendment s t r e s s e d that the applica.tion of u n i v e r s a l 
punishment was envisaged only as a s u b s i d i a r y measure, a c c o r d i n g to the p r i n c i p l e 
which dated from G r o t i u s , "Aut dedere, aut puniré".163/ The S t a t e wo\ild be bound 
to e x t r a d i t e offenders and would not put them on t r i a l u n l e s s e x t r a d i t i o n was not 
requested or was i m p o s s i b l e . This amendment was r e j e c t e d by 29 votes to 6 w i t h 
10 a b s t e n t i o n s . 164/' 

195• During the d i s c u s s i o n i t was argued i n favour of u n i v e r s a l punishment t h a t the 
a p p l i c a t i o n of t h a t p r i n c i p l e would mauke i t p o s s i b l e to ensure the punishment of 
the g u i l t y p a r t y where he took refuge i n a country other than t h a t i n which he 
had committed the offence. I n such cases, under the p r i n c i p l e of t e r r i t o r i a l 
competence, the c r i m i n a l would not be pimished where h i s e x t r a d i t i o n was not 
requested, by the country i n which the crime had been committed o r where 
e x t r a d i t i o n was i m p o s s i b l e f o r reasons of f o r c e maje\ire or because S t a t e s are not 
o b l i g e d to e x t r a d i t e t h e i r own n a t i o n a l s . I 6 5 / I t was a l s o maintained that 
\ m i v e r s a l punishment could secure the co-operation of n a t i o n a l c o u r t s of law to 
p r o t e c t the law and order of a l l the States c o n s t i t u t i n g the f a m i l y of n a t i o n s , 
which i s a f f e c t e d by the crime of genocide . 1 6 6 , ^ I t was a l s o maintained t h a t even 
i f the courts of the v a r i o u s c o u n t r i e s i n the world d i d not a l l o f f e r the same 
guarantees the offender had only h i m s e l f to blame i f he f l e d from the p l a c e where 
he had committed h i s offence and proceeded to a State where the laws were more 
severe or whose courts o f f e r e d him l e s s guarantees. 1 6 ? / The a p p l i c a t i o n of the 
p r i n c i p l e of u n i v e r s a l punishment would not be i n c o n s i s t e n t w i t h the s o v e r e i g n t y 

161. / O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n , P a r t I , S i x t h  
Committee, 9 7 t h , 9 8 t h , 1 0 0 t h and 1 2 9 - 1 3 4 t h meetings. 

162, O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n , P a r t I , S i x t h  
Coomittee, Annexes to the summary records of the meetings, pp.2 0 - 2 1 . 

1 6 3 / O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n . P a r t I . S i x t h  
Committee. 1 0 0 t h meeting, pp.3 9 4 - 3 9 5 . 

1 6 4 / I b i d . 
Ш1 I b i d . , pp . 3 9 5 , 3 9 7 . 

1 6 6 / I b i d . , p.3 9 6 . 

1 6 7 / I b i d . , p.4 0 0 . 
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o f S t a t e s because i f the S t ^ t o on whose t e r r i t o r y tho offence had been committed 
wished to t r y the offender i t s e l f , i t would request h i s e x t r a d i t i o n ; but i f i t 
expressed no such d e s i r e , i t thereby t a c i t l y renounced i t s r i g h t to t r y him.168/ 
To counter the argument adv?Jicüd by those who were opposed to the a p p l i c a t i o n of 
the p r i n c i p l e t h a t i t was p o s s i b l e that tho competence of other courts than those 
of the country whore genocide rad boon committed to t r y the crime might cause 
i n t e r n a t i o n a l t e n s i o n , i t ме.в r e p l i e d t h a t such t e n s i o n could bo avoidedt by the 
request f o r the e x t r a d i t i o n of the persons -v/hom tha.t country d.id not wish to bo 
t r i e d i n f o r e i g n c o u r t s . K j roover, m order to avoid such t e n s i o n , the sponsor 
of the amendment r e f e r r e d to i n paragraph 193 above was p r e p a r e l to accept any 
proposal wMch would exempt rulc-rs from u n i v e r s a l punishment.162 

1 9 6 . I n o p p o s i t i o n to tho p r i n c i p l e of u n i v e r s a l p\mishmcnt f o r tho crime of 
genocide i t vras maintaineù that i t v/ould be vírong to apply a u t o m a t i c a l l y to the 
crime o f genocide a penal system accepted i n d e a l i n g vdth other crimes which a l s o 
v i o l a t e d i n t e r n a t i o n a l lav/. U n i v e r s a l punishment v/ould be j u s t i f i e d i n the cases 
of t r a f f i c m women, or p i r a c y by the f a c t that i t v/as o f t e n extremely hard, i f 
not i m p o s s i b l e , to determine where the crime hcd been committed. I n the case 
of genocide, however, i f j u d i c i a l proceedings v/ere to be i n s t i t u t e d by courts of 
tho S t a t e s i n v/hich the offender had been a r r e s t e d , docijments and v/itnesses would 
have to be asked f o r from the State m v/hose t e r r i t o r y the crime had been 
committed.170/ I t was a l s o added that i t would be wrong to jeopardize the 
r a t i f i c a t i o n of the Convention by a groat many States who v/ould consider i t 
p o l i t i c a l l y inopportune to i n c l u d e the p r i n c i p l e of u n i v e r s a l punishment, out of 
a d e s i r e f o r an i d e a l t e x t . Moreover, the i n c l u s i o n of that p r i n c i p l e would have 
l i t t l e p r a c t i c a l value since i t vas u n l i k e l y that c r i m i n a l s who had gone 
unpunished m t h e i r ovm countries would move to o t l i c r c o u n t r i e s where they would 
be l i a b l e to t r i a l and punishment. I 7 1 / 

1 9 7 . An unfavourable p o s i t i o n regarding the p r i n c i p l e of \ i n i v e r s a l punishment a l s o 
emerges from the f o l l o w i n g d e c l a r a t i o n s and r e s e r v a t i o n s concerning the Genocide 
Convention; 

A l g e r i a 

"The Democratic and Popular Republic of A l g e r i a decla.rcs that no 
p r o v i s i o n of a r t i c l e VI of the s a i d Convention s h a l l be i n t e r p r e t e d as 
d e p r i v i n g i t s tribxHials of j u r i s d i c t i o n i n casos of genocide or other acts 
enumerated i n a r t i c l e I I I 172/' vihich have boon corraratted i n i t s t e r r i t o r y or 
as c o n f e r r i n g such j u r i s d i c t i o n on f o r e i g n t r i b u n a l s . " 

2МУ Ibid..,pp.595, 399 and 4 0 0 . 

2ál'' I b i d . , p.405. 

1 7 0 / I b i d . , p.403. 

1 2 1 ' I b i d . , pp .399, 4 0 3 . 

I - I â ' For a r t i c l e I I I seo paras. I O 7 - I 2 3 above. 
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Burma 

" V i t h r eference to a r t i c l e V I , the Union of Burma maJces the r e s e r v a t i o n 
• that n o t h i n g contained i n the s a i d a r t i c l e s h a l l be construed as d e p r i v i n g 

the c o urts and t r i b u n a l s of the Union of j u r i s d i c t i o n o r as g i v i n g f o r e i g n 
•courts and t r i b u n a l s j u r i s d i c t i o n over any cases of genocide or any of the 
other a c t s enumerated i n a r t i c l e I I I committed v i t h i n the Union 
t e r r i t o r y . " 1 7 3 / 

Morocco 

"With reference to a r t i c l e V I , the Government of H i s Majesty the K i n g 
considers that Moroccan courts and t r i b u n a l s alone have j u r i s d i c t i o n w i t h 
respect to a c t s of genocide committed w i t h i n the t e r r i t o r y of the Kingdom 
of Morocco." 1 7 4 / 

1 9 8 . I t should be noted t h a t the I n t e r n a t i o n a l Convention on the Suppression and 
Punishment of the Crime of A p a r t h e i d , adopted, by the General Assembly i n 
r e s o l u t i o n 5068 ( X X V I I l ) p r o v i d e s , i n t e r a l i a , t h a t persons charged w i t h a c t s 
c o n s t i t u t i n g t h i s crime "may be t r i e d by a competent t r i b u n a l o f any S t a t e P a r t y 
to the Convention which may a c q u i r e j u r i s d i c t i o n over the person of the accused ..." 
(article V of the Convention). 

1 9 9 - I t might a l s o be noted t h a t the p r i n c i p l e of u n i v e r s a l competence was 
i n c o r p o r a t e d i n t o the Convention f o r the Suppression of Unlawful S e i z u r e of 
A i r c r a f t of 16 September 1970 and the Convention f o r the Suppression of u n l a w f u l 
Acts a g a i n s t the Safety of C i v i l A v i a t i o n of 25 September 1 9 7 1 , adopted under the 
auspices of the I n t e r n a t i o n a l C i v i l A v i a t i o n Organization (ICAO), as w e l l as i n t o 
the Convention on the P r e v e n t i o n and Punishment of Crimes a g a i n s t I n t e r n a t i o n a l l y 
P r otected Persons, i n c l u d i n g Diplomatic Agents, adopted by the U n i t e d Nations 
General Assembly i n r e s o l u t i o n 3166 ( X X V I I l ) - o f 14 December 1 9 7 3 . ' A r t i c l e 3 of 
-the l a t t e r Convention s p e c i f i e s , i n t e r a l i a , that each State p a r t y s h a l l take such 
measures as may be necessary to e s t a b l i s h i t s j u r i s d i c t i o n over the crimes set 
f o r t h i n the Convention m cases where the a l l e g e d offender i s present i n i t s 
t e r r i t o r y and i t does not e x t r a d i t e him. 

2 0 0 . I n i t s communication of 21 February 1 9 7 4 , the Government o f B u l g a r i a s t a t e d 
that s 

"The People's Republic of B u l g a r i a views p o s i t i v e l y the i d e a o f adopting 
t e x t s which would a u t h o r i z e n a t i o n a l courts to prosecute and pvinish persons 
who have committed genocide o u t s i d e the t e r r i t o r y of t h e i r c o i m t r i e s " . 

2 0 1 . The Government of Canada communicated the fol l o w i n g s 

"Although the Convention c l a s s i f i e d genocide as a crime under i n t e r n a t i o n a l 
law, i t does not seek to e s t a b l i s h i m i v e r s a l j u r i s d i c t i o n over the enumerated •• 
o f f e n c e s , t h a t i s , there i s no p r o v i s i o n r e q u i r i n g a C o n t r a c t i n g P a r t y to 
ass^ume j ' u r i s d i c t i o n i n cases where the crime has not been committed i n the 
t e r r i t o r y of t h a t P a r t y . A person charged w i t h an a c t of genocide s h a l l be 

1 7 3 / ST/LEG/SER.D/ll, p . 8 3 . 

1 7 4 / E/CN .4/Sub.2/302. 
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t r i e d only 'Ъу a competent tr i b x m a l of the State m the t e r r i t o r y of which 
tho a c t was committed, or by such i n t e r n a t i o n a l penal t r i b \ m a l as may have 
j u r i s d i c t i o n Tho Government of Canada b e l i e v e s there may be 
c o n s i d e r a b l e merit m the suggestion t h a t an i n t e r n a t i o n a l penal t r i b u n a l be 
e s t a b l i s h e d f o r the purpose of t h i s Convention and the other d u t i e s v;hich 
may be assigned to i t by i n t e r n a t i o n a l agreement. The establishment of such 
a t r i b u n a l might be p r e f e r a b l e to the assumption by n a t i o n a l courts of 
u n i v e r s a l j u r i s d i c t i o n ? t h i s suggestion m e r i t s f u r t h e r c o n s i d e r a t i o n . 
C u r r e n t l y , s i n c e no i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n has been e s t a b l i s h e d 
f o r the crime of genocide, the court of the State where the 0,ct occuirred i s 
the only t r i b u n a l competent to t r y an offender". 

"In the e x c e l l e n t p r e l i m i n a r y r e p o r t prepared by the S p e c i a l Rapporteur 
(E/CN . 4/Sub . 2/L . 5 6 5 of 23 May 1 9 7 2 ) , examples of a c t s of genocide are set 
f o r t h . S e v e r a l of these represent a c t i o n taken by Governments w i t h i n 
t h e i r own t e r r i t o r y . I n cases where these Governments remain i n a u t h o r i t y , 
the i n d i v i d u a l p e r p e t r a t o r s o f the a c t s of genocide would l i k e l y never be 
brought to t r i a l . • I t would seem t h e r e f o r e , t h a t u n t i l such time as an 
i n t e r n a t i o n a l c r i m i n a l t r i b u n a l i s e s t a b l i s h e d , the Convention would be more 
e f f e c t i v e i f v i n i v e r s a l j u r i s d i c t i o n were to be e s t a b l i s h e d f o r the competent 
domestic courts of the States p a r t y . " I 7 5 / 

2 0 2 . I n tho o p i n i o n of the Government of F i n l a n d ; 

"An a d d i t i o n a l P r o t o c o l to the Genocide Convention, c o n f e r r i n g upon the 
c o u r t s of c o u n t r i e s other than those i n whose t e r r i t o r y the crime of genocide 
was committed, competence to deal w i t h t h a t crime vrould o b v i o u s l y improve 
the e f f e c t i v e n e s s of the Convention. Hov/ever, t h i s goal could be achieved 
a l s o by n a t i o n a l l e g i s l a t i o n . I n F i n l a n d , the system of \ m i v e r s a l i t y of 
j u r i s d i c t i o n has already been e f f e c t u a t e d so t h a t F i n n i s h c i t i z e n s or 
f o r e i g n e r s permanently r e s i d i n g m F i n l a n d can be sentenced by a F i n n i s h 
court i n accordance w i t h F i n n i s h law^ f o r c r i m i n a l a c t s conmiitted i n a 
f o r e i g n coTintry. The same a p p l i e s to f o r e i g n e r s who are not pemanently 
r e s i d i n g m F i n l a n d , provided that the c r i m i n a l act i n question i s punishable 
a l s o a c c o r d i n g to the law of the country where i t v/as committed, or i t was 
committed i n an area where the law of no country i s m f o r c e , or the c r i m i n a l 
a c t was d i r e c t e d against F i n l a n d or a F i n n i s h c i t i z e n , s o c i e t y , i n s t i t u t i o n 
o r f o u n d a t i o n or a f o r e i g n e r permanently r e s i d i n g i n F i n l a n d . I n order to 
make the system of u n i v e r s a l i t y of j u r i s d i c t i o n complete, as regards crimes 
under i n t e r n a t i o n a l lav/, a D r a f t Government B i l l was prepared to the e f f e c t 
t h a t any f o r e i g n e r could be sentenced by F i n n i s h courts i n accordance w i t h 
F i n n i s h law f o r a c r i m i n a l act which i s a crime under i n t e r n a t i o n a l law, 
i n c l u d i n g the crime of genocide, even i f i t i s committed i n a country' 
a c c o r d i n g to whose law the act i s not punishable. A l s o t h i s B i l l w i l l be 
i n t r o d u c e d to Parliament i n a near f u t u r e . "176' ' 

1 7 5 / Information and views f u r n i s h e d by the Government of Canada on 
27 February I 9 7 4 . 

1 7 6 / Information and views f u r n i s h e d by the Government of F i n l a n d on 
26 February 1 9 7 3 . 
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2 0 3 . The Government of the Netherlands was of the view t h a t ; 

"As regards the p o s s i b i l i t y of adopting an addi t i o n a l p r o t o c o l 
c o n f e r r i n g upon the courts of countries other than those i n whose t e r r i t o r y 
the crime of genocide v/as committed competence to deal v/ith t h a t crime, 
tho Netherlands Government v/ould observe that t h i s might improve the 
implementation of the Convention."177/ 

2 0 4 . The Government of Romania observed that s 

"The r e c o g n i t i o n of the r i g h t of n a t i o n a l t r i b u n a l s of a l l S t a t e s 
P a r t i e s to the Convention to t r y and to punish crimes of genocide, 
i r r e s p e c t i v e of the pl a c e where they were committed, and a comprehensive 
d e f i n i t i o n of ac t s of t h i s kind,.v/ould ensure a p p r o p r i a t e l y the e f f e c t i v e n e s s 
of the 1948 Convention. " Í 7 8 / 

2 0 5 . The Government of,Ecuador, c o n s i d e r i n g the p r e p a r a t i o n of an a d d i t i o n a l 
p r o t o c o l to the 1948 Convention to be necessary, was of the, o p i n i o n t h a t such a 
p r o t o c o l could confer, i n t e r a l i a , competence w i t h regard to genocide upon the 
courts of c o u n t r i e s other than those m.whose t e r r i t o r y t h a t crime was 
commit ted. 179/' 

2 0 6 . The Government of tho United Kingdom communicated the f o l l o w i n g ; 

"The general question o f i n c o r p o r a t i n g i n t o the Genocide Convention 
,, p r o v i s i o n s c o n f e r r i n g upon Courts of c o i m t r i e s other than those i n whose 
t e r r i t o r y the crime of genocide was committed tho competence to t z y the 
persons accused of t h a t crime was considered by the I n t e r n a t i o n a l Lav/ 
Commission and the S i x t h Committee of the General Assembly a t the time when the 
Genocide Convention was adopted i n 1 9 4 8 . At that time the U n i t e d Kingdom 
Government opposed the i d e a of e x t r a t e r r i t o r i a l j u r i s d i c t i o n on the grounds 
that i t c o n f l i c t e d w i t h the p r i n c i p l e of t e r r i t o r i a l i t y on which the 
j u r i s d i c t i o n of,Penal Courts i n the United Kingdom i s based. C r i m i n a l 
Courts i n the Un i t e d Kingdom do not u s u a l l y , p u n i s h - B r i t i s h c i t i z e n s f o r a c t s 

, , committed abroad and, except.m s p e c i a l cases, the Courts cannot punish a l i e n s 
f o r crimes cpmmitted outside the t e r r i t o r y of the United'Kingdom. The 
question of the j u r i s d i c t i o n of n a t i o n a l Courts i s one of e x c e p t i o n a l 
importance and the United Kingdom Government would co n s i d e r a l t e r i n g the 
p r e s e n t , s i t u a t i o n o n l y i n the most exceptional circumstances. 

"There have been two recent examples of such e x c e p t i o n a l circumstances. 
The. Un i t e d Kingdom Government have r a t i f i e d the Convention f o r the Suppression 
of Unlawful Seizure of A i r c r a f t , A r t i c l e IV ( 2)i of which r e q u i r e s each S t a t e 
P a r t y 'to e s t a b l i s h i t s j u r i s d i c t i o n over the offence i n . the case where the 
a l l e g e d offender i s present i n i t s t e r r i t o r y and i t does not e x t r a d i t e him' 

177/ Information and views f u r n i s h e d by the Government of the Netherlands 
on 25 A p r i l 1 9 7 3 . 

1 7 8 / I n f o m a t i o n and views f u r n i s h e d by the Government of Romania on 
26 Februaiy 1 9 7 3 . 

1 7 9 / Information and views f u r n i s h e d by the Government of Ecuador on 
24 A p r i l 1 9 7 4 . 
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to the S t a t e i n which the offence was commxtted. The United Kingdom 
Goverrunent have a l s o signed and i n t e n d to r a t i f y the Convention f o r the 
Suppression of Unlawful Acts against tho S a f e t y of C i v i l A v i a t i o n which 
cont a i n s an i d e n t i c a l o b l i g a t i o n . I t f o l l o w s t h a t the United Kingdom 
Government would bo prepared to examine c a r e f u l l y any proposal to make 
s i m i l a r arrangements i n respect of those accused of crimes of genocide, but 
can o f course make no commitment m the matter u n t i l d e t a i l e d p r o v i s i o n s have 
been put forward emd agreed. "180/ 

2 0 7 . The Government of I t a l y considered that i t was not necessary to prepare a 
p r o t o c o l to the Genocide Convention c o n f e r r i n g competence to t r y crimes of genocide 
upon c o u r t s of c o u n t r i e s other than those i n whose t e r r i t o r y the genocide was 
committed. That Government was of the o p i n i o n t h a t i n almost a l l l e g a l systems, 
i n c l u d i n g the I t a l i a n system, exceptions to the p r i n c i p l e of t e r r i t o r i a l i t y of 
the c r i m i n a l law are envisaged and, i n view of i t s seriousness, the crime of 
genocide may e a s i l y be in c l u d e d among those exceptions."181/ 

208. The Government of Oman communicated the f o l l o w i n g : 

"There may be a p o s s i b i l i t y of p r e p a r i n g an a d d i t i o n a l p r o t o c o l to the 
Geneva Convention to grant competence to the courts to t r y the crime of 
genocide committed i n a coxmtry other than t h e i r s , but i t i s l u i l i k e l y to be 
favoiired by a m a j o r i t y of States and, moreover, i t i s f e a r e d t h a t i t may be 
a source of aggravating the c o n f l i c t on an i n t e r n a t i o n a l l e v e l .182,' 

2 0 9 . A number of non-government o r g a n i z a t i o n s i n c o n s u l t a t i v e s t a t u s w i t h the 
Economic and S o c i a l Council have a l s o f u r n i s h e d views on the question under study. 
For i n s t a n c e , i n a study f u r n i s h e d by the I n t e r n a t i o n a l A s s o c i a t i o n of Penal 
Law, the p r e p a r a t i o n of an a d d i t i o n a l p r o t o c o l on u n i v e r s a l competence does not 
seem to have been deemed opportune.182, The I n t e r n a t i o n a l Commission of J u r i s t s 
t r a n s m i t t e d the f o l l o v r i n g ; "Ve do not favour the suggestion f o r an a d d i t i o n a l 
p r o t o c o l to the Genocide Convention c o n f e r r i n g j u r i s d i c t i o n upon the courts of the 
co u n t r i e s o t h e r than those i n whose t e r r i t o r i e s the crime was committed. This 
proposal i s a l s o open to the o b j e c t i o n t h a t such proceedings wovxld be l i k e l y to 
be, o r be regarded as being, p o l i t i c a l l y m o t ivated. " I 8 4 / 

2 1 0 . The World Confederation of Organizations of the Teaching P r o f e s s i o n was of the 
o p i n i o n t h a t the p r e p a r a t i o n of an a d d i t i o n a l p r o t o c o l c o n f e r r i n g u n i v e r s a l 
competence would be u s e f u l w i t h a viov/ to s o l v i n g tho problems r e l a t i n g to the 
punishment o f genocide. 185/ 

180/ Information and views f u r n i s h e d by the Government of the United Kingdom 
of Great B r i t a i n and Northern I r e l a n d on 18 J u l y 1 9 7 5 -

181/ - - Information and views f u r n i s h e d by the Government of I t a l y on 
29 March 1 9 7 5 . 

182/ Information and views f u r n i s h e d by the Government of Oman on 
8 A p r i l 1 9 7 4 . 

1 8 3 / Information and views f u r n i s h e d by the I n t e r n a t i o n a l A s s o c i a t i o n of 
Penal Lavi on 31 January 1973* 

184/ Infom;ation and views f u r n i s h e d by the I n t e r n a t i o n a l Commission of 
J u r i s t s on 15 January 1973» 

185/ Information and vievis f u r n i s h e d by the World Confederation of 
Org a n i z a t i o n s of the Teaching P r o f e s s i o n . 
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2 1 1 . The S p e c i a l Rapporteur f e e l s t h a t , since no i n t e r n a t i o n a l c r i m i n a l court 
has been e s t a b l i s h e d , the question of u n i v e r s a l punishment should be 
reconsidered, i f i t i s decided to prepare new i n t e r n a t i o n a l instruments f o r the 
prevention 'and piuaishment of genocide: I n p r a c t i c e i t may p o s s i b l y be 
Governments that coimnit the most s e r i o u s cases of genocide and consequently there 
has always been some doubt as to the p o s s i b i l i t y of i n d i c t i n g theip, u n l e s s the 
eyjLsting régime i s e v e n t u a l l y r e p l a c e d by a régime which w i l l talce the' necessary 
l e g a l a c t i o n . While r e c o g n i z i n g the p o l i t i c a l i m p l i c a t i o n s of the a p p l i c a t i o n 
of tho p r i n c i p l e of u n i v e r s a l punishment f o r tho crime of genocide, tho 
S p e c i a l Rapporteur remains convinced that the adoption of t h i s p r i n c i p l e would 
help to maJce the 1 9 4 8 Genocide Convention more e f f e c t i v e . Moreover, the 
adoption of tho p r i n c i p l e should not a u t o m a t i c a l l y e n t a i l the o b l i g a t i o n to 
prosecute persons g u i l t y of genocide. I t vrould bo a mere o p t i o n which would be 
used, p a r t i c u l a r l y i n the case of Governments, m the l i g h t of a l l the de f a c t o 
circumstances and tho a d v i s a b i l i t y of t a k i n g appropriate a c t i o n . 

2 . I n t e r p r e t a t i o n of a r t i c l e VI 

2 1 2 . A f u r t h e r question r e l a t i n g to a r t i c l e V I , which was dis c u s s e d by the S i x t h 
Committee d u r i n g tho p r e p a r a t i o n of the te x t of tho Genocide Convention, concerned 
the a c t u a l scope o f the p r o v i s i o n s r e l a t i n g to State j u r i s d i c t i o n contained m 
t h i s a r t i c l e . The Committee had before i t a proposal ( A / C . 6 / 2 9 9 ) to i n s e r t the 
f o l l o w i n g paragraph m a r t i c l e V I ; "Nothing i n t h i s a r t i c l e s h a l l a f f e c t the 
r i g h t of any Sta t e to b r i n g to t r i a l before i t s own t r i b u n a l s any of i t s n a t i o n a l s 
f o r a cts committed outside the S t a t e . " 1 8 6 ' The sponsor vrithdrow tho p r o p o s a l , on 
c o n d i t i o n t h a t the terms of the t e x t v/ere incorporated i n t o tho Committee's r e p o r t 
as a statement r e l a t i n g to the i n t e r p r e t a t i o n to be given t o a r t i c l w VI . 1 8 7 . ' 
There v/as another proposal that the statement should have been supplemented by 
adding t h a t , i n a d d i t i o n , a r t i c l e VI should not be i n t e r p r e t e d as d e p r i v i n g a 
State of j u r i s d i c t i o n i n the case of crimes committed a g a i n s t i t s n a t i o n a l s o u t s i d e 
n a t i o n a l t e r n t o r y . 1 8 6 / A f t e r a dascussion of these p r o p o s a l s , the Committee 
adopted, by 2 0 ^xtos to 6 , w i t h 6 abstentions, IS^,' the f v ; l l o w i n g explanatory 
t e x t , V'/hich was i n s e r t e d i n the S i x t h Com'uittce'y r e p o r t to the General Assembly; 

"The f i r s t p a r t of a r t i c l e VI contemplates the o b l i g a t i o n of the Sta t e 
i n v/hose t e r r i t o r y a c t s of genocide have been committedt. Thus, m p a r t i c u l a r , 
i t does not a f f e c t the r i g h t of any State to b r i n g to t r i a l b e fore i t s own' 
t r i b u n a l s any of i t s n a t i o n a l s f o r acts committed o u t s i d e the State . " I 9 O ; ' 

1 8 6 / O f f i c i a l Records of the General Assembly, T h i r d Session, F a r t I , S i x t h 
Committee, Annexes to the summary records' of the meetings, p * 2 5 . 

1 8 7 / I b i d . , 1 3 0 t h meeting. 
1 8 8 / I b i d . , 1 3 1 s t meeting, p.6 8 5 . 

• 1§2J-' I b i d . , 1 3 4 t h meeting. 
122/ A/ 7 6 0 and C o r r . 2 , para. 2 4 , footnote 1 . 
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2 1 5 . One author s t a t e s that the v a l i d i t y of such a statement and i t s e f f e c t i v e 
j u r i d i c a l scope might be questioned. I t vrould have value o n l y f o r the States 
which had accepted i t , by v o t i n g i n favour of i t . l 9 l / 

2 1 4 . The S p e c i a l Rapporteur b e l i e v e s t h a t the explanatory t e x t r e l a t i n g to 
a r t i c l e V I , i n s e r t e d i n the re p o r t of the S i x t h Committee to the General Assembly 
v/ithout an agreement on i t s content and i t s r e l a t i o n to the a c t u a l t e x t of the 
Convention, c o u l d not have an inherent i n t e r p r e t a t i v e value d i f f e r e n t from that o f 
the o t h e r p r e p a r a t o r y v/ork of the Convention. 19,2/ 

3 . The q u e s t i o n of the establisliment of an i n t e r n a t i o n a l c r i m i n a l court 

(a) P r e p a r a t i o n o f the a r t i c l e 

215« A r t i c l e VI of the Convention on Genocide, a f t e r aclmowledging the competence 
of t r i b u n a l s o f the State i n the t e r r i t o r y of vrhich the act of genocide, or other 
act p r o s c r i b e d by the Convention, was committed, adds that persons charged vxth 
those a c t s may a l s o be t r i e d "by such i n t e r n a t i o n a l penal t r i b u n a l as may have 
j u r i s d i c t i o n w i t h respect to those Contracting P a r t i e s which s h a l l have accepted 
i t s j u r i s d i c t i o n " , 

2 1 6 . The d r a f t Convention prepared by the Secretary-General contained tvo 
a l t e r n a t i v e d r a f t s concerning the establishment o f an i n t e r n a t i o n a l c r i m i n a l court. 
The f i r s t i n v o l v e d the c r e a t i o n of a court having general competence to t r y a l l 
i n t e r n a t i o n a l crimes. Some experts took the view t h a t , to t h i s end, a c r i m i n a l 
chamber might be sot up \ / i t h i n the I n t e r n a t i o n a l Court o f J u s t i c e . The second 
d r a f t envisaged the establishment of an i n t e r n a t i o n a l c r i m i n a l court whose 
j t i r i s d i c t i o n would be l i m i t e d to cases of genocide, a court which might be 
permanent o r ad hoc i n nature. 1 9 3 / 

2 1 7 . I n a d d i t i o n , the d r a f t convention prepared by the Secretary-General contained 
an a r t i c l e under which the c o n t r a c t i n g p a r t i e s would have pledged themselves to 
commit a l l persons g u i l t y o f genocide f o r t r i a l to an i n t e r n a t i o n a l court i n 
the f o l l o w i n g oases; 

191/ P l a n z e r , op. c i t . , p. I 4 4 . 

1 9 2 / A r t i c l e 32 of the I 9 6 9 Vienna Convention on the Lax/ of T r e a t i e s s t a t e s 
t h a t the preparatorj?- work c o n s t i t u t e s a supplementary means o f i n t e r p r e t i n g a 
t r e a t y , e i t h e r i n order to confirm the meaning r e s u l t i n g from the a p p l i c a t i o n o f 
the general r u l e o f i n t e r p r e t a t i o n , by which the t r e a t y must be i n t e r p r e t e d i n 
good f a i t h i n accordance w i t h the ordinarj'' meaning to be given to the terms of the 
t r e a t y i n t h e i r context and i n the l i g h t o f i t s o bject and purpose ( a r t i c l e 3 1 , 
paragraph 1 , o f the Convention) or to determine the meaning when such an 
i n t e r p r e t a t i o n l e a v e s the meaning ambiguous o r obsciire o r l e a d s to a r e s t i l t which 
i s m a n i f e s t l y absurd or unreasonable. 

1 9 3 / See dociment E/44I and annexes I and I I . 
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(a) \Ihen they were Tm-i/illing to t r y such offenders themselves o r to grant 
t h e i r e x t r a d i t i o n ; 

(h) I f the a c t s of genocide had been committed by i n d i v i d u a l s a c t i n g as an 
organ of the State o r vxth the support or t o l e r a t i o n o f the S t a t e . 194/ 

218. A r t i c l e V I I o f the d r a f t Convention prepared by the Ad Hoc Committee on 
Genocide p r o v i d e d t h a t persons charged with genocide could be t r i e d by a n a t i o n a l 
court "or by a competent i n t e r n a t i o n a l tribxmal".195/ 

2 1 9 . During the debate on t h i s a r t i c l e i n the Ad Hoc Committee, those i n favour 
of the establishment of an i n t e r n a t i o n a l t r i b u n a l argued t h a t the g r a n t i n g o f 
j u r i s d i c t i o n to an i n t e r n a t i o n a l court vías an e s s e n t i a l element of the Convention. 
They claimed t h a t i n almost every serious case of genocide i t v/ould be impossible 
to r e l y on the c o u r t s of the Sta.te where genocide had been committed to e x e r c i s e 
e f f e c t i v e r e p r e s s i o n because the government i t s e l f v/ould have been g u i l t y , u n l e s s 
i t had been, i n f a c t , pov/erless. The p r i n c i p l e o f u j i i v e r s a l r e p r e s s i o n having 
been set a s i d e , I 9 6 / the absence of an i n t e r n a t i o n a l court would r e s u l t , i n e f f e c t , 
i n impunity f o r the offenders. Those who opposed the a t t r i b u t i o n o f j u r i s d i c t i o n 
to an i n t e r n a t i o n a l t r i b u n a l d e c l a r e d that the i n t e r v e n t i o n o f such a court woiild 
v i o l a t e the p r i n c i p l e o f the sovereignty of the State because t h i s court v/ould be 
s u b s t i t u t e d f o r a n a t i o n a l court. They also claimed that mere reference i n the 
Convention to an i n t e r n a t i o n a l court would have no p r a c t i c a l value . 1 2 2 / 

2 2 0 . A number of the amendments submitted i n the S i x t h Committee t o the 
above-mentioned t e x t s of the Ad Hoc Committee proposed the d e l e t i o n of the words 
"or by a competent i n t e r n a t i o n a l t r i b u n a l " . 1 9 8 / 

2 2 1 . Those i n favour of these amendments argued, i n t e r a l i a , t h a t even i f genocide 
could not e f f e c t i v e l y be pvmished by n a t i o n a l courts i f i t veve committed, as was 
g e n e r a l l y the case, v/ith the connivance of the State and even i f i t v/as l o g i c a l 
that an i n t e r n a t i o n a l crime should be pionished at the i n t e r n a t i o n a l l e v e l , l o g i c 
and theory must be subordinated to p r a c t i c a l c o n s i d e r a t i o n s . I n t e r n a t i o n a l 
punishment co u l d not be achieved, at l e a c t not i n the most r e r i o u s cases, since i t 
vras impossible to see hov/ a sentence pronoimced by an i n t e r n a t i o n a l t r i b u n a l c o u l d 
be c a r r i e d out. I n those circumstances the p r e s t i g e of the t r i b v i n a l vrauld soon be 
lowered and the very p r i n c i p l e that genocide must be punished would be 
discredited. 1 9 9 / 

194/ Document E/ 4 4 7 

19,̂ / O f f i c i a l Records of the Economic and S o c i a l C o u n c i l , Seventh Session, 
Supplement Ho. 6, p. 1 1 . 

19,6/ On the question o f u n i v e r s a l punishment, see paras. 1 9 0 - 2 1 1 above. 
222/ E / 7 9 4 , p. 1 1 . 

1 9 8 / See document A/C .6/215/Rev.l5 A / C . 6 / 2 1 7 ; A / C . 6 / 2 1 8 . 
1 9 9 / O f f i c i a l Records of the General Assembly, T h i r d s e s s i o n . P a r t I , 

S i x t h Committee, Summary Records of Heotings, p. 5 6 6 . 

file:///Ihen
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2 2 2 . I t was f u r t h e r maintained that the establishment of an i n t e r n a t i o n a l penal 
t r i b u n a l might, i n a number of cases, c a l l f o r t h o r increase i n t e r n a t i o n a l 
t e n s i o n . 2 0 0 / Moreover, the n e c e s s a r i l y compulsory'- j u r i s d i c t i o n o f such a t r i b u n a l 
would r a i s e d i f f i c u l t problems, f o r S t a t e s had r e a d i l y agreed to the c r e a t i o n of 
the I n t e r n a t i o n a l Court of J u s t i c e only because recourse to th a t Court vías 
o p t i o n a l and d i d not impair State sovereignty. 2 0 l / In a d d i t i o n . A r t i c l e 36 of the 
Sta-tute o f the I n t e r n a t i o n a l Court of J u s t i c e , g r a n t i n g i t compulsory j u r i s d i c t i o n 
f o r c e r t a i n c a t e g o r i e s of i n t e r n a t i o n a l d i s p u t e s , had been accepted by only a 
l i m i t e d пглпЬег of members of the United Nations. 2 0 2 / 

2 2 3 . The p o i n t was als o made that there were other crimes, considered as crimes 
under i n t e r n a t i o n a l 1эм, víhich came under the j u r i s d i c t i o n of n a t i o n a l t r i b i i n a l s -
f o r i n s t a n c e , c o u n t e r f e i t i n g currency, the white slave t r a f f i c and the c i r c u l a t i o n 
of obscene p u b l i c a t i o n s . 2 0 3 / 

2 2 4 . Another f a c t o r , i t v;as maintained, which cast doubt on the p o s s i b i l i t y of 
e s t a b l i s h i n g an i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n was the stage of progress 
reached i n i n t e r n a t i o n a l co-operation i n the r e p r e s s i o n of i n t e r n a t i o n a l crimes. 
I t was s a i d t h a t the o r g a n i z a t i o n of the i n t e r n a t i o n a l suppression o f crimes 
developed p a r i passu vdth the o r g a n i z a t i o n o f i n t e r n a t i o n a l co-operation and 
s o l i d a r i t y , both o f v;hich vrere i n a p e r i o d of vmcertainty. The time had not yet 
come to e s t a b l i s h an i n t e r n a t i o n a l c r i m i n a l c o u r t , f o r there d i d not e x i s t any 
i n t e r n a t i o n a l c r i m i n a l lav; p r o p e r l y spealcing . 2 0 4 / 

2 2 5 . I t v/as a l s o a f f i r m e d that i t vrould be impossible to b r i n g r u l e r s before an 
i n t e r n a t i o n a l c o u r t ; the only means by v/hich t h a t might be achieved v/as the v/aging 
of v/ar. Such a covirt v/ould not be e f f e c t i v e i n p r a c t i c e , a t l e a s t not against 
pov/erful Governments. There v/ould thus be p r a c t i c a l o b s t a c l e s h i n d e r i n g the 
establishment o f an i n t e r n a t i o n a l penal t r i b u n a l . 2 0 5 / 

2 2 6 . I n favour o f r e t a i n i n g the reference to an i n t e r n a t i o n a l c r i m i n a l court, i t 
was argued t h a t , as genocide v/as almost alv/ays committed v/ith the c o m p l i c i t y o r 
the t o l e r a n c e o f a St a t e , i t v/as obvious t h a t the co u r t s i n t h a t S t a t e vrovild be 
unable to prosecute not only the r u l e r s but a l s o those who had committed the 
crime. 2 0 6 / The purpose of the convention was not to punish i n d i v i d u a l murderers 

2 0 0 / I b i d . , p. 3 6 7 . 

2 0 1 / I b i d . , P« 3 8 8 . 

2 0 2 / I b i d . , pp. . 3 7 7 , 

203/ I b i d . , P« 3 6 9 . 

204/ I b i d . , P« 3 7 1 . 

205/ I b i d . , P- 3 7 7 . 

2 0 6 / I b i d . , P' 3 6 7 . 
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but to ensure the p r e v e n t i o n and piuiishment of crimes conunitted by r u l e r s . 2 0 ? / 
P r o v i s i o n f o r punishment on an i n t e r n a t i o n a l l e v e l vras the o n l y e f f e c t i v e measure 
v/hich V70uld malee i t p o s s i b l e to punish the g u i l t y and, hence, to prevent the 
crime,208/ Reference to an i n t e r n a t i o n a l t r i b i m a l i n the convention v/ould have a 
s a l u t a r y e f f e c t ол a u t h o r i t i e s v/ho v/ished to coimnit 8-cts of genocide and v/ho, i n 
the absence "of such reference, would be ensured impunity,2 0 9 / ' 

2 2 7 . The viev v/as a l s o expressed that the c o n s t i t u t i o n a l p r o v i s i o n s of c e r t a i n 
c o i m t r i e s or the p r i n c i p l e o f the n a t i o n a l sovereignty of States' c o u l d not be 
adduced as an argument against the p r i n c i p l e of the i n t e r n a t i o n a l punishment of 
genocide. The U n i t e d Hâtions had, indeed, been e s t a b l i s h e d so tha,t each State 
might r e a l i z e i t s r e s p o n s i b i l i t i e s and d u t i e s as a member o f the community of 
nations," Ilember States vrould f a i l i n t h e i r duty i f , by talcing an uncompromising 
stand on the p r o v i s i o n s of t h e i r c o n s t i t u t i o n s or the p r i n c i p l e of t h e i r n a t i o n a l 
sovereignty, they opposed tho adoption of measures i/hich proved to be noce sears'" i n 
the general i n t e r e s t . 2 1 0 / 

228. I t v/as f u r t h e r a f f i r m e d t h a t o p p o s i t i o n to the establishment of an 
i n t e r n a t i o n a l ' c r i m i n a l court c o u l d not be j u s t i f i e d by the f a c t t h a t such a court 
d i d not yet e x i s t . Once the convention had been signed, the method of f t m c t i o n i n g 
of the court v/ould be considered and i t s competence and pov/ers decided. I f on the 
contrary, reference to an i n t e r n a t i o n a l t r i b u n a l v/ere d e l e t e d , i t would be necessary 
to amend the convention v/hen a t r i b i m a l of that k i n d was e s t a b l i s h e d . 2 1 l / 

2 2 9 . At i t s 9 8 t h meeting, the S i x t h Committee voted on ^/hether to d e l e t e the víords 
"or by a competent i n t e r n a t i o n a l t r i b i m a l " i n the t e x t prepared by the Ad Hoc 
Committee on Genocidei By 23 votes to 1 9 , v/ith 3 a b s t e n t i o n s , the Committee 
decided to d e l e t e those v/ords, Hov/ever, i t vas subsequently t o reverse t h a t 
d e c i s i o n , as i n d i c a t e d i n paragraphs 2 3 4 to 237 belo\/. 

2 3 0 . Tv/o amendments ( А / С . 6 / 2 3 6 / С О Г Г , 1 and Л/ С . 6 / 2 5 2 ) proposed t h a t a r t i c l e V I I o f 
the d r a f t Convention prepared by the Ad Hoc Committee should be replaced" by a t e x t 
that v/ould grant the i n t e r n a t i o n a l Court of J u s t i c e j u r i s d i c t i o n i n a l l cases 
v/here one of "the ?:cts of genocide s t i p u l a t e d i n the Convention vi/as' the act of the 
State o r Government i t s e l f - o r of any State organ. Under these amendments, the 
Court v/ould be competent o n l y to order measures to put an end to the a c t s i n 
question.2 1 2 / 

207/ I b i d , , P« 3 7 3 . 

208/ I b i d . , P« 3 6 7 . 

209/ I b i d , , p. 3 6 9 . 

210/ I b i d . 
211/ I b i d . 
2 1 2 / I b i d . , Annexes, pp. 25 and 28. Despite the d i f f e r e n c e s betv/een the 

tvio p r o p o s a l s , an e f f o r t v/as made to s t r e s s t h e i r common elements. 
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251. I n favour o f these amendments, i t was s a i d that a r t i c l e V I I of the d r a f t 
Convention prepared by the Ad Hoc Committee vas completely u s e l e s s . Tho d r a f t 
Convention a l r e a d y contained other p r o v i s i o n s V7hich a f f i r m e d the o b l i g a t i o n of 
State p a r t i e s to the Convention to punish genocide on the n a t i o n a l l e v e l ; and as 
to i n t e r n a t i o n a l j u r i s d i c t i o n , the mentio^i o f a competent i n t e m a t i o n s J t r i b u n a l 
vas u s e l e s s since such a t r i b u n a l d i d not e x i s t . Even i f i t d i d e x i s t , i t would 
be of as l i t t l e use as n a t i o n a l courts, f o r i t was to be a n t i c i p a t e d that c u l p r i t s 
would not be ha^nded over to i t and th a t u n l e s s armed force \;erc used i t i70uld be 
impossible to b r i n g the pe r p e t r a t o r s of an act of genocide to t r i a l by that court. 
Consequently, j t vas necessarj'- to adopt a r e a l i s t i c approach and to have recourse 
to the o n l y e x i s t i n g i n t e r n a t i o n a l court i n a p o s i t i o n to enact measures capable of 
p u t t i n g a stop to the c r i m i n a l acts concerned.213/ I t was f u r t h e r argued that 
measures talcen by the I n t e r n a t i o n a l Court of J u s t i c e f o r tho preven t i o n of 
genocide c o u l d bo even more e f f e c t i v e than those of a c r i m i n a l c o u r t , f o r f a n a t i c s 
o f the typo tha,t u s u a l l y committed genocide v/ere not a f r a i d of pena.lties under 
c r i m i n a l law.214/ 

232. A g a i n s t these ajnendraonto, i t л.'э̂о s t a t e d t h a i , according to i t s Sta t u t e , the 
I n t e r n a t i o n a l Court o f J u s t i c e could not pass judgement i n the f i e l d of c r i m i n a l 
lav; and, i n other f i e l d s , i t s j u r i s d i c t i o n extended only over S t a t e s , not over 
i n d i v i d u a l s . I f i t v;ere d e s i r e d that the competence o f tho I n t e r n a t i o n a l Court of 
J u s t i c e i n respect to genocide should be recognized i n the Convention, the Statute 
o f the Court vTOuld f i r s t have to bo amended. 213/ 

233» Another proposal \;a.s designed to maleo p r o v i s i o n f o r the st a t u t e of an 
i n t e r n a t i o n a l c r i m i n a l court i n the Convention . ^ 1 6 / 

234' At i t s 129th meeting, the S i x t h Committee decided to r e c o n s i d e r a r t i c l e VI of 
the Convention. The sponsors of c e r t a i n ajnendments vrere i n v i t e d to form a, small 
d r a f t i n g committee i n order to formulate a f i n a l t e x t f o r the a r t i c l e . 2 1 ? / At 
the 130th meeting of the S i x t h Committee, the f o l l o v i i n g t e x t v;as submitted f o r tho 
f i n a l phrase o f a r t i c l e V i s "or by ouch i n t e r n a t i o n a l penal t r i b u n a l as may have 
j u r i s d i c t i o n vrith respect to those C o n t r a c t i n g P a r t i e s v;hich s h a l l have accepted 
i t s j u r i s d i c t i o n " . 2 1 0 / 

233- I n favour o f t h i s t e x t , i t v;as s a i d t h a t , i f the Convention made no mention of 
an i n t e r n a t i o n a l court, serious complications might a r i s e . F or cases of genocide 
to be t r i e d by such a court, i f i t s establishment v;as l a t e r decided, i t v/ould be 

212/ I b i d . , Suumar;v- Records of I'feetings, p. 370. 

214/ I b i d . . p. 368. 

213/ I b i d . , p. 369. 

216/ I b i d . , Annexes, docioment A / C . 6 / 2 1 1 , pp. 13-15; and i b i d . , Summnry 
Records o f Meetings, p. 373. ^ 

£11/ I b i d . , Summary Records of Meetings, pp. 67O-672. 

218/ I b i d . , p. 674-
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necessary to amend the convention on genocide, which vrauld take a great deal of 
time. I f the reference to the i n t e r n a t i o n a l c r i m i n a l court was adopted, the 
j u r i s d i c t i o n o f such a court would autoraaticallj'- extend to c o u n t r i e s v/hich had 
r a t i f i e d both the convention on genocide a,nd the convention e s t a b l i s h i n g the 
i n t e r n a t i o n a l c r i m i n a l c o u r t . 2 1 9 / 

236. Against t h i s p r o p o s a l , i t v/as again argued that the p r i n c i p l e of an 
i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n ran counter to that of State s o v e r e i g n t y . 2 2 0 / 

2 3 7 . At i t s 1 3 1 s t meeting, the Committee adopted, by 29 votes to 9 , v/ith 
5 a b s t e n t i o n s , the t e x t mentioned i n paragraph 23/| above. 

(Ъ) C o n s i d e r a t i o n of the question of an i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n  
subsequent to the ad-Option of the Genocide Convention 

( i ) C o n s i d e r a t i o n of the question by the General Assembly 

2 3 8 . Tlie General Assembly, i n i t s r e s o l u t i o n 2бО В ( i l l ) o f 9 December 194-8, 
considered t h a t " i n the course of development of tho i n t e r n a t i o n a l community, 
there v r i l l be an i n c r e a s i n g need of an i n t e r n a t i o n a l j u d i c i a l organ f o r the t r i a l 
of c e r t a i n crimes under i n t e r n a t i o n a l lav/". I t i n v i t e d the I n t e r n a t i o n a l Lav/ 
Commission "to study the d e s i r a b i l i t y and p o s s i b i l i t y of e s t a b l i s h i n g an 
i n t e r n a t i o n a l j u d i c i a l organ f o r the b r i a l of persons charged v/ith genocide o r 
other crimes over which j u r i s d i c t i o n v d l l be conferred upon th a t organ by 
i n t e r n a t i o n a l conventions" and, i n c a r r y i n g out that task, "to pay a t t e n t i o n to 
the p o s s i b i l i t y of e s t a b l i s h i n g a C r i m i n a l Chamber of the Internationa,! Court of 
J u s t i c e " . 

2 3 9 . Having considered the question at i t s second se s s i o n , i n 1 9 5 0 , the 
I n t e r n a t i o n a ! Lav Commission decided "that the establishment of an i n t e r n a t i o n a l 
j u d i c i a l organ f o r the t r i a l o f porcons charged v/ith genocide o r other crimes 
over v/hich j u r i s d i c t i o n v / i l l be conferred upon that organ by i n t e r n a t i o n a l 
conventions i s d e s i r a b l e " and " t h a t tho establishment of the above-mentioned 
i n t e r n a t i o n a l j u d i c i a l organ i s p o s s i b l e " . 2 2 1 / With regard to the p o s s i b i l i t y of 
e s t a b l i s h i n g a c r i m i n a l chamber of the I n t e r n a t i o n a l Court of J u s t i c e , the 
Commission "decided to s t a t e t h a t i t had p a i d a t t e n t i o n to the p o s s i b i l i t y of 
e s t a b l i s h i n g a c r i m i n a l chamber of the I n t e r n a t i o n a l Court o f J u s t i c e and t h a t , 
though i t i s p o s s i b l e to do so by amendment of the Court's S t a t u t e , the Commission 
does not recommend i t " . 2 2 2 / 

212/ I b i d . . pp. 6 7 5 - 6 7 7 . 

220/ I b i d . . pp. 678-680. 
q„ i F ^ ^ g - f f i l i a l Records of tho General Assembly. F i f t h S e s s i o n . 
Supplement Ho.r^, рят-^а. iofl-i/|р  

222/ I b i d . . para. 1 4 5 . 
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2 4 0 . On 12 December 1 9 5 0 , the General Assembly, by r e s o l u t i o n 489 (V), e s t a b l i s h e d 
a committee, composed of r e p r e s e n t a t i v e s of 17 Ilember S t a t e s , to prepare one or 
more p r e l i m i n a r y d r a f t Conventions and proposals relating to the establishment 
and the sta,tute of an i n t e r n a t i o n a l c r i m i n a l c o u r t , and requested the 
Secretary-General to communicate the repox't of the committeu to the Governments of 
Ilember S t a t e s f o r t h e i r observations. 

2 4 1 . Pursuant to that r e s o l u t i o n , the Committee on I n t e r n a t i o n a l C r i m i n a l 
J u r i s d i c t i o n met at Geneva from 1 to 31 Augu.st 1951- I t made proposals r e l a t i n g 
to some of the most important questions posed by the establishment of an 
i n t e r n a t i o n a l c r i m i n a l court and recorded m i t s r e p o r t 2 2 3 / the v a r i o u s viei/s 
expressed by the members of the Committee. To bhis r e p o r t iras annexed a d r a f t 
s t a t u t e f o r an i n t e r n a t i o n a l c r i m i n a l couxt. In a d d i t i o n , the Committee expressed 
the \rish t h a t the instrument e s t a b l i s h i n g the i n t e r n a t i o n a l c r i m i n a l court should 
be accompanied by a p r o t o c o l c o n f e r r i n g j u r i s d i c t i o n on tho court i n respect of 
the crime of genocide. The Committee d i d not regard i t s proposals as f i n a l but 
viewed them merely as a c o n t r i b u t i o n to a studj i/hich, i n the Committee' s o p i n i o n , 
would have to be c a r r i e d s e v e r a l steps f o r r a r d before the problem of an • 
i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n iras r i p e f o r d e c i s i o n . At the.seventh session 
of the General Assembly, the c o n s i d e r a t i o n of bhe Committee's r e p o r t l e d to the 
adoption, on 5 December 1 9 5 2 , of r e s o l u t i o n 687 ( V I l ) vrhereby the General Assembly 
e s t a b l i s h e d a nev committee composed o f r e p r e s e n t a t i v e s of 17 Member States and 
d i r e c t e d i t t o study the question f u r t h e r . This Connnittee, vrhich met i n I\ev York 
from 27 J u l y t o 2 0 Augiist 1953» based i t s \rork on, i n t e r a l i a , a c o m p i l a t i o n 2 2 4 / 
of comments and suggestions r e l a t i n g to the d r a f t s t a t u t e f o r an i n t e r n a t i o n a l 
c r i m i n a l court prepared by the S e c r e t a r i a t and c o n t a i n i n g the comments and 
suggestions submitted by Governments i n w r i t i n g 2 2 5 / or made o r a l l y during the 
seventh s e s s i o n of the General Assembly. I t d e a l t w i t h the main problems r e l a t i n g 
to the e s t a b l i s l i m e n t of an i n t e r n a t i o n a l c r i m i n a l court and re-examined the 
Geneva d r a f t s t a t u t e prepared by the Committee on I n t e r n a t i o n a l C r i m i n a l 
J u r i s d i c t i o n i n 1 9 5 1 ' To the report 2 2 6 /. \rhich i t , adopted was annexed a r e v i s e d 
d r a f t s t a t u t e f o r an i n t e r n a t i o n a l c r i m i n a l court. 

2 4 2 . By i t s r e s o l u t i o n 898 (IX) adopted on I 4 December 1954» the General Assembly, 
a f t e r n o t i n g the connexion between the question o f ' d e f i n i n g aggression, the d r a l t 
Code of .Offences against tho Peace and S e c u r i t y of Ilanlcind and the question of an 
i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n , decided to postpone c o n s i d e r a t i o n of, the l a s t 
q u e s t i o n u n t i l the General Assembly had considered the -report of the S p e c i a l 
Committee on the Question of D e f i n i n g Aggression and had re-examined the d r a f t 
Code o f Offences against the Peace and Security^ of Ilanlcind. T his p o s i t i o n was 
r e a f f i r m e d by General Assembly r e s o l u t i o n s 1186 ( X I l ) and 1187 ( X I l ) of 
11 December 1 9 5 7 » On 27 September I 9 6 8 , the Assembly took note of the d e c i s i o n of 

223/ O f f i c i a l Records of the General Assembly, Seventh Session, 
Supplement No. 1 1 . 

2 2 4 / A/AC . 6 5 / 1 , 

2 2 5 / A / 2 I 8 6 and Add.l. 
2 2 6 / O f f i c i a l Records of the General Assembly, N i n t h Session, 

Supplement No. 1 2 , documenb А/264У. 
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i t s General Committee that i t vas not de s i r a b l e f o r the items " D r a f t code o f 
offences against the peace and s e c u r i t y of manlcind" and " I n t e r n a t i o n a l C r i m i n a l 
J u r i s d i c t i o n " to be talcon up l u i t i l f u r t h e r progress had been made i n a r r i v i n g at a 
g e n e r a l l y agreed d e f i n i t i o n o f aggression. The S p e c i a l Committee on the Question 
of D e f i n i n g Aggrt ,sion e s t a b l i s h e d by C-eneral Assembly r e s o _ a t i o n 233О ( X X I l ) o f 
18 December I967 submitted x t s f x n a l report to the tuenty-ninth s e s s i o n o f the 
Assembly. On I4 December 197'^» "the General Assembly by r e s o l u t i o n 3314 (iCCIX) 
adopted the D e f i n i t i o n o f Aggression annexed thereto. 2 2 7 / 

( i i ) C o n s i d e r a t i o n of the question by the Sub-Commission on P r e v e n t i o n  
of D i s c r i m i n a t i o n and P r o t e c t i o n of I l i n o r i t r e s 

243» The p o s s i b i l i t y of e s t a b l i s h i n g a,n i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n to t r y 
the crime o f genocide vas d e a l t w i t h by various spealcors d u r i n g the Sub-Commission' s 
c o n s i d e r a t i o n of the S p e c i a l Rapporteur's r e p o r t s (E/GIT .4/Sub .2/L .565, L.583 and 
L . 6 2 3 ) at i t s t w e n t y - f i f t h , t i / e n t y - s i x t h and t-i/enty-eighth s e s s i o n s . 

2 4 4 . I n favour o f s e t t i n g up such a body, i t was observed t h a t the p e i ^ e t r a t o r s 
of acts o f genocide were g e n e r a l l y n a t i o n a l a u t h o r i t i e s a gainst whom i t was 
d i f f i c u l t to apply n a t i o n a l l e g i s l a t i o n . The s e t t i n g up o f the I n t e r n a t i o n a l 
Court o f J u s t i c e had shovn t h a t the establishment of i n t e r n a t i o n a l bodies to 
guarantee respect f o r hujnan r i g h t s , although not an easy t a s k , vas f e a s i b l e . 2 2 8 / 

2 4 5 ' I f a r e v i s i o n o f the 1948 Genocide Convention or the adoption of a new 
instrument was to be considered, i t \fas f u r t h e r argued, the q u e s t i o n o f e s t a b l i s h i n g 
an i n t e r n a t i o n a l body f o r the p r e v e n t i o n of genocide would a u t o m a t i c a l l y a r i s e , 
since i t vas e s s e n t i a l to f i n d an e f f e c t i v e means of pre v e n t i n g genocide.2 2 9 / 

2 4 6 . The view was a l s o expressed that the p o t e n t i a l r o l e o f the I n t e r n a t i o n a l Court 
of J u s t i c e i n d e a l i n g i d t h a l l e g e d charges of genocide should not be underestimated; 
f o r i n s t a n c e , a State might talce the i n i t i a t i v e o f requesting the Court to 
i n v e s t i g a t e a l l e g e d cases of genocide i n the t e r r i t o r y of a State p a r t y to the 
Genocide Convention.2 3 0 / 

247« On the other hand, i t vas s a i d tha^t the l i m i t e d number of S t a t e s which had 
accepted the compulsory j u r i s d i c t i o n of the I n t e r n a t i o n a l Court and the 
i m p o s s i b i l i t y of securing agreement to a clause r e l a t i n g t o the j u r i s d i c t i o n o f the 
I n t e r n a t i o n a l Court, even at m u l t i l a t e r a l t r e a t y conferences h e l d under 
United Nations auspices, made i t f u t i l e to hope f o r tho establishment o f an 
i n t e r n a t i o n a l penal t r i b u n a l , l i h i c h irould be f a r more c o n t r o v e r s i a l than the 
I n t e r n a t i o n a l Court i t s e l f . 2 3 1 / 

227/ For the t e x t of the D e f i n i t i o n of Aggression see O f f i c i a l Records o f  
the General Assembly, Tvrenty-ninth Session, Supplement N0 .3I (A/9631) , pp. 142-144. 

228/ E/CN./!/Snb.2/SR.650, p. 57. 

229/ E/CN .4/Sub .2/SR .684, p. I 5 S . 

230/ E/CN .4/Sub .2/SR .736, p. 203. 

231/ E/CN .4/Sub .2/SR .736, p. 204. 
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248. F o r sotae members, the idea of s e t t i n g vçg'èHi i n t e r n a t i o n a l body which would 
endeavour to prevent genocide was u n r e a l i s t i c , ' 2 3 2 / unnecessaiy and xinacceptable 
a t the present time, 233/ or inappropriate. 2 3 4 / An e f f o r t should f i r s t be made 
to determine what could be done witÉln th e "framework of the e x i s t i n g 
machinery.2 3 3 / Rather than e s t a b l i s h such an organ, i t would be b e t t e r to set 
up an i n t e r n a t i o n a l i n v e s t i g a t o i y body to a c t not only on the b a s i s of m a j o r i t y 
d e c i s i o n s by p o l i t i c a l organs of the United Nations but a l s o on i t s own 
i n i t i a t i v e , i n cases where there was evidence that genocide was b e i n g or was 
about to be committed.236/ 

( i i i ) R e p l i e s of Governments 

2 4 9 ' In r e p l y to a request of 20 November 1972 f o r i t s views on the p o s s i b i l i t y 
of e s t a b l i s h i n g an i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n as proposed i n 
a r t i c l e V I of the Genocide Convention, the Government of the F e d e r a l Republic 
of Germany wrote on 1? December 1974 thatî 

"... The establishment of an i n t e r n a t i o n a l body to c a r r y out 
i n v e s t i g a t i o n i s welcomed i n p r i n c i p l e , but the chances of i t s r e a l i z a t i o n 
are s l i g h t . 

"As i s known, the Federal Republic of Germany has always r e j e c t e d the 
i d e a ... of s u b j e c t i n g persons who come under the j u r i s d i c t i o n of our own 
co t i r t s to the j u r i s d i c t i o n of an i n t e r n a t i o n a l court. As we do not 
recognize a substantive and o b j e c t i v e i n t e r n a t i o n a l penal law, the 
i n t e r n a t i o n a l r u l e s of law under which cases of genocide would be t r i e d 
would f i r s t have to be created." 

2 ¿ 2 / E/Clí.4/Sub.2/SR.658, p. 5 4 . 

222/ E/CN .4/Sub .2/SR .639, p. 6 3 . 

I b i d . , p, 56. 

^ I b i d . , p. 64 . 

2Д6/ E/CN .4/Sub .2/SR .736, pp. 201-202. 
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G. Extradition of persons guilty of the crime of genocide 
(article YII of the Convention) 

1 . Preparation of the article 

2 5 0 . Article VII of the Convention reads as follows; 

"Genocide and the other acts enmerated i n article III shall not he 
considered as p o l i t i c a l crimes for the purpose of extradition. 

"The Contracting Parties pledge themselves i n such cases to grant 
extradition i n accordance with their laws and treaties i n force." 

2 5 1 . The Secretary-General's draft reads; 

"The High Contracting Parties declare that genocide shall not be 
considered as a p o l i t i c a l crime and therefore shall be grounds for 
extradition. 

"The High Contracting Parties pledge themselves to grant extradition 
in cases of genocide."237/ 

2 5 2 . The text adopted by the Ad Hoc Committee on Genocide read thus; 

"Genocide and the other acts enumerated in article IV 238/ shall not be 
considered as p o l i t i c a l crimes and therefore shall be grounds for 
extradition. 

"Each party to this Convention pledges i t s e l f to grant extradition i n 
such cases i n accordance with i t s laws and treaties i n force. " 2 3 9 / 

253* The text prepared by the Ad Hoc Committee on Genocide was modified by the 
Sixth Committee of the General Assembly through the adoption of an amendment 
( A / C , 6 / 2 3 6 and Corr.l)2 4 0 / which proposed that the phrase "for purposes of 
extradition" should be substituted for the phrase "and therefore shall be grounds 
for extradition". 

2 5 4 ' In introducing this amendment, the sponsor argued, among other things, that 
the defect of the Ad Hoc Committee text was that i t made extradition too compulsory. 
He added that the question of whether a request for extradition should be granted 
depended on a wide variety of factors and the question of whether the crime was 
p o l i t i c a l or not was only one of those factors. Furthermore, genocide was a 
p o l i t i c a l crime i n that i t s commission could usually be traced to a p o l i t i c a l 
motive. I t was precisely because of the p o l i t i c a l nature of the crime that i t 
was necessary to state that, for purposes of extradition, i t shotild be consideired 
as non-political. 24,1/ 

222/ E / 4 4 7 , P . 5 9 . 

238/ Article III of the Convention. 
2 ^ E/ 7 9 4 , P . 1 3 . 

2 4 0 / O f f i c i a l Records of the General Assembly. Third Session. Part I. 
Sixth Committee. Annexes, p.2 5 . 

2 4 1 / Ibid.. Sixth Committee. 9 4 t h meeting, pp.331-532. 
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255« Against-the amendment, i t was maintnlned t h a t genocide, as the mass d e s t r u c t i o n 
of groups o f human beingp'CбШ.d never, i n ацу" event, be considered as a p o l i t i c a l 
crjjne. I t was f o r th a t reason that the A-á'"Hóc Committee" tèjct had s t a t e d 
s p e c i f i c a l l y t h a t genocide should not be considered as a p o l i t i c a l crime and 
shotild t h e r e f o r e be groimds f o r e x t r a d i t i o n . I t was a l s o s t a t e d that i n many 
domestic l e g a l systems p o l i t i c a l crimes were subj e c t to l e e s s e r i o u s pimishment 
than other crimes. I t would therefore be contrary to the purposes of the 
Convention i f genocide were considered as a n o n - p o l i t i c a l crime only f o r the 
purposes o f e x t r a d i t i o n . 2 4 2 / 

.•"[Зб. The amendment r e f e r r e d to above was adopted by 27 votes to 7 , w i t h 2 
a b s t e n t i o n s . 2 4 3 / 

2 5 7 . Another amendment ( A / C . 6 / 2 1 7 ) to the t e x t given i n paragraph 155 above read 
as f o l l o w s : 

''The crime of genocide as def i n e d i n a r t i c l e . I I s h a l l not be consideired 
as a p o l i t i c a l crime exempt from e x t r a d i t i o n . " 2 4 4 / 

258. The sponsor of the amendment e x p l a i n e d t h a t not a l l the act s l i s t e d i n 
a r t i c l e IV of the Ad Hoc Committee's t e x t ( a r t i c l e I I I of the Convention) should 
be considered as grounds f o r e x t r a d i t i o n . Those ac t s were not so serious as the 
a c t u a l commission of genocide and f o r t h a t reason i t would be b e t t e r to l i m i t 
the scope of the a r t i c l e concerning e x t r a d i t i o n to genocide as defined i n 
a r t i c l e I I of the Convention.245/ Furthermore, in c i t e m e n t to the crime of ' 
genocide or c o m p l i c i t y might be c a r r i e d on i n such a way t h a t some States c o u l d 
not, under t h e i r domestic l e g i s l a t i o n , e x t r a d i t e those g u i l l y ..of..such a c t s . 2 4 6 / 

2 5 ? . A g a i n s t the amendment, i t was s t a t e d t h a t the crimes l i s t e d i n a r t i c l e I I I 
vex-e extremely s e r i o u s and should not ther e f o r e be exempt from e x t r a d i t i o n . I t 
was f u r t h e r maintained t h a t there was no need to draw any d i s t i n c t i o n between 
the a c t s l i s t e d i n a r t i c l e I I I and those l i s t e d i n a r t i c l e 1 1 ; they should a l l be 
grounds f o r e x t r r . d i t i o n , otherwise those who had committed the a c t s r e f e r r e d to 
i n a r t i c l e I I I might be able to seek refuge i n f o r e i g n c o u n t r i e s . 2 4 7 / 

2C0. The amendment r e f e r r e d to above was r e j e c t e d by I 7 votes to I 6 , w i t h 4 
abstentions.248/ 

261, During the d i s c u s s i o n i n the S i x t h Committee, the qu e s t i o n was a l s o r a i s e d 
•\r ho vfhether under the p r o v i s i o n s of a r t i c l e V I I of the Convention, a State 
wX'a.̂ d De o b l i g e d Î O e x t r a d i t e i t s own n a t i o n a l s . The p r e v a i l i n g opinion i n the 
Committee was t h a t the f a c t t h a t the a r t i c l e contained the phrase " i n accordance 
w i t h i t s laws" make i t quite c l e a r t h a t no country would be o b l i g e d to e x t r a d i t e 
i t s own n a t i o n a l s , i f i t s laws d i d not permit t h a t . 2 4 9 / 

2 4 2 / I b i d . , pp.3 3 4 - 3 3 7 . 

2á2/ I b i d . , P . 5 3 7 . -

2 4 4 / I b i d . , S i x t h Committee, annexes, p.2 0 . 

2 4 5 / For a r t i c l e s I I and I I I of the Convention, see paras. 4 5 - 9 5 above. 
2 4 6 / I b i d . . S i x t h Committee. 9 4 t h meeting, p p . 3 2 9 , 3 3 2 . 

2£Z/ I b i d . , pp. 3 3 2 - 3 3 3 , 3 3 4 . 

Ш Щл., pp. 3 3 7 . 

2 4 9 / I b i d . . p.3 3 2 , and 9 5 t h meeting, p.3 3 7 . 
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2 . I n t e r n a t i o n a l instruments p r o v i d i n g f o r the comptusory  
e x t r a d i t i o n of persons g u i l t y of crimes imder  

i n t e r n a t i o n a l law 

2 6 2 , A number of i n t e r n a t i o n a l instruments r e l a t i n g to war crimes and crimes 
against humanity, which come under the same category of crimes under i n t e r n a t i o n a l 
law as genocide, a l s o make p r o v i s i o n f o r e x t r a d i t i o n i n the case of such crimes, 

2 6 5 . The Moscow D e c l a r a t i o n of 3 0 October I 9 4 3 provided t h a t , except i n the case 
of offences having no p a r t i c u l a r geographical l o c a l i z a t i o n , the N a z i war c r i m i n a l s 
should be "sent back to the c o t u i t r i e s i n which t h e i r abominable deeds were done 
i n order t h a t they may be judged and pxmlshed according to the laws of these 
l i b e r a t e d c o u n t r i e s and of the f r e e governments which w i l l be c r e a t e d 
t h e r e i n , " 2 5 0 / 

2 6 4 , The D e c l a r a t i o n i s s u e d by the Occupying Powers i n Germany, on 5 June 1 9 4 5 , 
which f o l l o w e d the instrument of m i l i t a r y surrender of the n a t i o n a l - s o c i a l i s t 
R eich signed on 8 May 1 9 4 5 , contained i n i t s a r t i c l e 11 formal c l a u s e s concerning 
the e x t r a d i t i o n of war c r i m i n a l s , and s p e c i f i e d that the German a u t h o r i t i e s and 
the German people should comply w i t h a l l I n s t r u c t i o n s g iven by the a l l i e d 
r e p r e s e n t a t i v e s w i t h a view to the a r r e s t and surrender of those i n d i v i d u a l s , 2 5 l / 

2 6 5 , The London Agreement of 8 August 1945 which e s t a b l i s h e d the Nuremberg 
I n t e r n a t i o n a l M i l i t a r y T r i b u n a l p r o v i d e d as f o l l o w s ; 

" A r t i c l e 3» Each of the S i g n a t o r i e s should take the necessary steps 
to make a v a i l a b l e f o r the i n v e s t i g a t i o n of the charges and t r i a l the major 
war c r i m i n a l s detained by them who are to be t r i e d by the I n t e r n a t i o n a l 
M i l i t a r y T r i b u n a l . The S i g n a t o r i e s s h a l l a l s o use t h e i r b est endeavours to 
make a v a i l a b l e f o r i n v e s t i g a t i o n of the charges a g a i n s t and the t r i a l before 
the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l such of the major war c r i m i n a l s as are 
not i n the t e r r i t o r i e s of any of the S i g n a t o r i e s . 

" A r t i c l e 4 . Nothing i n t h i s Agreement s h a l l p r e j u d i c e the p o s i t i o n 
e s t a b l i s h e d by the Moscow D e c l a r a t i o n concerning the r e t u r n of war c r i m i n a l s 
to the c o u n t r i e s where they committed t h e i r crimes, " 2 5 2 / 

2 6 6 , Law No, 10 of the A l l i e d C o n t r o l Council f o r Germany, a p p l y i n g the p r i n c i p l e 
l a i d down by the Moscow D e c l a r a t i o n , provided that the Commanders of the 
occupation zones should surrender German war c r i m i n a l s i n those zones to the 
c o u n t r i e s where the crimes had been committed. 

2 5 0 / E/CN.4/906, para, 1 0 , 

2 5 1 / O f f i c i a l Gazette of the C o n t r o l Council f o r Germanyt Supplement No. 1 , 
p.7. 

2 5 2 / U n i t e d Nations Treaty S e r i e s . 1 9 5 1 , V o l . 82, p.282. 
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2 6 7 . F a i l i n g a general i n t e r n a t i o n a l agreement on the e x t r a d i t i o n of war c r i m i n a l s , 
express e x t r a d i t i o n clauses were i n s e r t e d i n the peace t r e a t i e s concluded a t the 
end of the Second VJorld ¥ar w i t h B u l g a r i a ( a r t i c l e 5 ) . 2 5 3 / F i n l a n d ( a r t i c l e 9 ) . 2 3 4 / 
Hungary ( a r t i c l e 6) , 2 5 3 / I t a l y ( a r t i c l e 4 5 ) . 2 5 6 / and Romania ( a r t i c l e 6) ,2¿7/. 

268. The Convention on the N o n - A p p l i c a b i l i t y of S t a t u t o r y L i m i t a t i o n s to War 
Crimes and Crimes Against Humanity (adopted by General Assembly 
r e s o l u t i o n 2391 ( X X I I l ) of 26 November 1 9 6 8 ) , which i n c l u d e d genocide as defined 
i n the 1 9 4 8 Convention 238/ among the crimes under i n t e r n a t i o n a l law to which 
s t a t u t o r y l i m i t a t i o n s should not apply, provides as f o l l o w s i n a r t i c l e I I I ; 

"The States P a r t i e s to the present Convention undertake to adopt a l l 
necessary domestic measures, l e g i s l a t i v e or otherwise, w i t h a view to , 
making p o s s i b l e the e x t r a d i t i o n , i n accordance w i t h i n t e r n a t i o n a l law, of 
the persons r e f e r r e d to i n a r t i c l e I I of t h i s Convention, " 2 5 9 / 

2 6 9 . S e v e r a l r e s o l u t i o n s adopted by the General Assembly immediately a f t e r the 
establishment o f the United Nations, such as r e s o l u t i o n s 3 ( l ) of 
13 February 1946 and I 7 0 ( l l ) of 31 October 1 9 4 7 , recommended Member States to 
take a l l the necessary measures to cause war c r i m i n a l s to be sent back to the 
c o u n t r i e s i n which t h e i r abominable deeds had been done. 

2 7 0 . I n ope r a t i v e paragraphs 2 and 3 of r e s o l u t i o n 2840 (XXVl) of 18 December 1 9 7 1 , 
e n t i t l e d "Question of the punishment of war c r i m i n a l s and of persons who have 
committed crimes against humanity", the General Assembly; 

" 1 . Urges a l l States to implement the r e l e v a n t r e s o l u t i o n s of the 
General Assembly and to take meas\n?es i n accordance w i t h i n t e r n a t i o n a l 
law to put an end to and prevent war crimes and crimes a g a i n s t huraanity 
and to ensure the punishment of a l l persons g u i l t y of such crimes, 
i n c l u d i n g t h e i r e x t r a d i t i o n to those c o u n t r i e s where they have committed 
such crimes; 

"2. Further urges a l l S t ates to co-operate i n p a r t i c u l a r i n the 
c o l l e c t i o n and exchange of i n f o r m a t i o n which w i l l c o n t r i b u t e t o the 
d e t e c t i o n , a r r e s t , e x t r a d i t i o n , t r i a l and punishment of persons g u i l t y 
of war crimes and crimes against humanity; 

2 5 3 / I b i d . . v o l . 4 1 , P . 5 0 , 

2 5 4 / I b i d , . v o l , 4 8 , p,228. 
2 5 5 / I b i d , . v o l . 4 1 , p. 1 6 8 . 

2 5 6 / I b i d . . v o l . 4 9 , p.126. 

2 5 7 / I b i d , , v o l . 4 2 , p.34. 

2 5 8 / A r t i c l e I of the Convention, see para. 413 below. 
2 5 9 / A r t i c l e I I of the Convention reads as f o l l o w s ; " I f any of the crimes 

mentioned i n a x t i c l e I i s committed, the p r o y i s i o n s of t h i s Convention s h a l l 
apply to r e p r e s e n t a t i v e s of the State a u t h o r i t y and p r i v a t e i n d i v i d u a l s who, as 
p r i n c i p l e s o r accomplices, p a r t i c i p a t e i n or who d i r e c t l y i n c i t e others to the 
commission of any of those crimes, or who conspire to commit them, i r r e s p e c t i v e 
of the degree o f completion, and to r e p r e s e n t a t i v e s of the State a u t h o r i t y who 
t o l e r a t e t h e i r commission." 
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"4. A f f i r m s t h a t r e f u s a l hy States to co-operate i n the a r r e s t , 
e x t r a d i t i o n , t r i a l and punishment of persons g u i l t y of war crimes and 
crimes a g a i n s t humanity i s contrary to the purposes and p r i n c i p l e s of the 
Charter of the Un i t e d Nations and to g e n e r a l l y recognized norms of 
i n t e r n a t i o n a l law,.." 

2 7 1 . Mention should a l s o he made i n t h i s connexion of r e s o l u t i o n 5 0 7 4 (XXVIII) , 
e n t i t l e d " P r i n c i p l e s of i n t e r n a t i o n a l co-operation i n the d e t e c t i o n , a r r e s t , 
e x t r a d i t i o n and punishment of persons g u i l t y of war crimes and crimes a g a i n s t 
h\:mani-ty", adopted by the General Assembly on 3 December 1 9 7 3 , which p r o v i d e s 
i n t e r a l i a t h a t : 

"...Persons a g a i n s t whom there i s evidence that they have committed 
war crimes and crimes a g a i n s t humanity s h a l l be s u b j e c t to t r i a l and, i f 
found g u i l t y , to punishment, as a general r u l e i n the c o i m t r i e s i n which 
they committed those crimes. I n that connexion. S t a t e s s h a l l co-operate on 
questions o f e x t r a d i t i n g such persons. 

"...States s h a l l not take any l e g i s l a t i v e or other measures which may 
be p r e j u d i c i a l to the i n t e r n a t i o n a l o b l i g a t i o n s they have assumed i n regard 
to the d e t e c t i o n , a r r e s t , e x t r a d i t i o n and ptmishment of persons g u i l t y of 
war crimes and crimes a g a i n s t humanity." 

3 . E f f e c t i v e n e s s of the a r t i c l e 

2 7 2 . S t a r t i n g from the view t h a t u n t i l such time as an i n t e r n a t i o n a l c r i m i n a l 
t r i b u n a l i s e s t a b l i s h e d , the Convention on Genocide would be more e f f e c t i v e i f 
•universal j \ i r i s d i c t i o n were to be e s t a b l i s h e d f o r the competent domestic c o u r t s 
of the St a t e s parties,2бО/ the Government of Canada has communicated the 
f o l l o w i n g ; 

"The Government of Canada considers that a r e a l i s t i c method of 
determining t h a t an a c t of genocide i s being, or has been, committed, should 
be e s t a b l i s h e d i n order t h a t e x t r a t e r r i t o r i a l j u r i s d i c t i o n c o u l d be 
u n i f o r m l y e x e r c i s e d . A D e c l a r a t i o n by the S e c u r i t y C o u n c i l or by the 
I n t e r n a t i o n a l Court of J u s t i c e that genocide has been committed wo\iLd be a 
method of deteim i n i n g t h a t an a c t comes w i t h i n the scope of the Convention. 
Such a d e c l a r a t i o n would be a necessary p r e - c o n d i t i o n t o a Sta t e t a k i n g 
j u r i s d i c t i o n i n the case of a p a r t i c u l a r person a l l e g e d to have committed 
and intended to commit an a c t of genocide. As a p r e - c o n d i t i o n , however, i t 
would merely s et the stage f o r u n i v e r s a l j u r i s d i c t i o n ? i t would not prejudge 
the case of a p a r t i c u l a r person. States v/ould then have the o p t i o n e i t h e r 
to e x t r a d i t e the i n d i v i d u a l r e s p o n s i b l e , as they have vmder the present 
Convention, or to submit the case to the State's ovm competent a u t h o r i t i e s 
f o r the purpose of p r o s e c u t i o n , as they would have i n an amended Convention. 

"Therefore f o l l o w i n g the model of A r t i c l e 7 of the Hague Convention f o r  
the P r e v e n t i o n of the Unlawful Seizure of A i r c r a f t ( 1 9 7 0 ) , the o p t i o n to 
e x t r a d i t e or to submit the case f o r prosecution might be u s e f u l l y e s t a b l i s h e d . 

2 6 0 / See para. 201 above. 
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"The Hague and Montreal Conventions d e a l i n g w i t h u n l a w f u l i n t e r f e r e n c e 
w i t h c i v i l a v i a t i o n would a l s o serve as u s e f u l models f o r improvement of 
A r t i c l e V I I of the Genocide Convention, (the e x t r a d i t i o n p r o v i s i o n ) u 
A r t i c l e 8 c f the Hague Convention, _'or example, presents more v a r i e d 
a l t e r n a t i v e s tht-n those conoained i n present A r t j - c l e V I I of Lhe Gynocide 
Convention. A r t i c l e 8 of the Hague Convention s t a t e s : 

' 1 . The Offence s h a l l he deemed to be i n c l u d e d as an e x t r a d i t a b l e 
offence i n an e x t r a d i t i o n , t r e a t y e x i s t i n g between C o n t r a c t i n g S t a t e s . 
C o n t r a c t i n g States undertake to i n c l u d e the offence as an e x t r a d i t a b l e 
offence i n every e x t r a d i t i o n t r e a t y to be concluded between them. 

• 2 . I f a C o n t r a c t i n g State vrhich makes e x t r a d i t i o n c o n d i t i o n a l 
on the existence of a t r e a t y r e c e i v e s a request f o r e x t r a d i t i o n from 
another C o n t r a c t i n g State w i t h which i t has no e x t r a d i t i o n t r e a t y , i t 
may a t i t s option consider t h i s Convention as the l e g a l b a s i s f o r 
e x t r a d i t i o n i n respect of the offence. E x t r a d i t i o n s h a l l be subject to 
the other c o n d i t i o n s provided by the law of the requested S t a t e . 

' 3 . C o n t r a c t i n g States which do not make e x t r a d i t i o n c o n d i t i o n a l 
on the existence of a t r e a t y s h a l l recognize the offence as an 
e x t r a d i t a b l e offence between themselves subject to the c o n d i t i o n s 
p r o v i d e d by the law of the requested S t a t e . ' 

"The Government of Canada considers t h a t i n c l u s i o n o f such a l t e r n a t i v e s 
woiold strengthen the Genocide Convention. " 2 6 l / 

2 7 3 ' R e f e r r i n g to another aspect of a r t i c l e V I I of the Convention, the Government 
of the F e d e r a l Republic of Germany has communicated the f o l l o w i n g ; 

"The F e d e r a l Government considers t h a t the d i f f e r e n t i n t e r p r e t a t i o n s of 
the concept of ' p o l i t i c a l crimes' i n A r t i c l e V I I ( l ) of the Convention 
w i t h i n the framework of requests f o r e x t r a d i t i o n may 3duce the 
e f f e c t i v e n e s s of e x i s t i n g i n t e r n a t i o n a l measures f o r the preventicr^ and 
punishment of genocide. 

"Under A r t i c l e V I I ( l ) of the Convention genocide does not count as a 
p o l i t i c a l crime i n terms of e x t r a d i t i o n law. Yet requests f o r 
e x t r a d i t i o n f o r r a c i a l l y motivated k i l l i n g s d u r i ng the N a z i e r a have 
i n s e v e r a l cases been r e j e c t e d on the ground that the a c t s m ' u e s t i o n 
c o n s t i t u t e d p o l i t i c a l crimes. I t can only be assumed t h a t the c o u n t r i e s 
concerned f e e l e n t i t l e d on the s t r e n g t h of A r t i c l e V I I ( 2 ) of the Convention 
to refuse such requests because the e x t r a d i t i o n o b l i g a t i o n i s , i n t h e i r 
view, s u b j e c t to n a t i o n a l law, which may place a s p e c i a l i n t e r p r e t a t i o n on 
the concept of a p o l i t i c a l crime. This approach i s questionable c o n s i d e r i n g 
the imequivocal wording of A r t i c l e V I I ( l ) of the Convention." 

"As l o n g as States take a d i f f e r e n t approach to the question of 
e x t r a d i t i o n f o r "crimes of genocide, the l e g a l e f f e c t i v e n e s s of the e x i s t i n g 
measures must be s a i d to be l i m i t e d . " 2 6 2 / 

2 6 1 / Information and opinions communicated by the Government of Canada on 
27 February 1 9 7 4 . 

2 6 2 / Information and opinions communicated by the Government of the 
F e d e r a l R e p u b l i c of Germany on 17 December 1 9 7 4 -
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2 7 4 . E x p r e s s i n g the view t h a t i n order to take e f f e c t i v e i n t e r n a t i o n a l measures 
f o r the pr e v e n t i o n and punishment of the crime of genocide, i t was necessary to 
envisage concluding a new convention on genocide, the Goveirnment of Poland 
considered t h a t such a convention should i n p a r t i c u l a r provide f o r an u n c o n d i t i o n a l 
o b l i g a t i o n to e x t r a d i t e . 2 6 5 / 

2 7 5 . According to one author, genocide, despite i t s i n e v i t a b l e p o l i t i c a l 
i m p l i c a t i o n s , could not be considered a p o l i t i c a l crime i n essence, because i t 
c o n s t i t u t e d a v i o l a t i o n of the i n t e g r i t y of the human race and i t s members. The 
author concluded t h a t i t was r e g r e t t a b l e t h a t the Convention had not adopted a 
p o s i t i o n of p r i n c i p l e on the matter, although a r t i c l e V I I would achieve the 
proposed purpose of en s u r i n g punishment.264/ 

2 7 6 . The o p i n i o n has a l s o been expressed t h a t p a r t i e s to the Convention have the 
o b l i g a t i o n to amend or not to apply domestic l e g i s l a t i o n under which genocide would 
be regarded as a p o l i t i c a l offence which was not grounds f o r e x t r a d i t i o n . 2 6 ^ / But 
the p a r t i e s to the Convention are not ob l i g e d to adopt uniform measiires to 
f a c i l i t a t e e x t r a d i t i o n by amending t h e i r l e g i s l a t i o n or con c l u d i n g new b i l a t e r a l 
e x t r a d i t i o n t r e a t i e s . The e x t r a d i t i o n t r e a t i e s i n force would be supplemented 
eo i p s o i n resisect of genocide of the States which had concluded them became 
p a r t i e s to the 1948 Convention.2 6 6 / 

2 7 7 . One author, examining a r t i c l e V I I of the Convention i n the l i g h t of 
A r t i c l e V I , which a f f i m s the competence of the t r i b u n a l of the Sta t e i n the 
t e r r i t o r y of which the a c t was committed and bearing i n mind the f a c t t h a t under 
t h e i r l e g i s l a t i o n a nvunber of States d i d not e x t r a d i t e t h e i r own n a t i o n a l s , has 
observed th a t ; 

"In the event of a n a t i o n a l of State A committing genocide on the 
t e r r i t o r y of State B, only the court of State Б i s competent to t r y him. I f 
he i s on the t e r r i t o r y of State A, that State i s not o b l i g e d to b r i n g him 
to t r i a l , and furthermore, i n accordance Aíith the p r i n c i p l e of r e f u s i n g to 
e x t r a d i t e n a t i o n a l s , i s not ob l i g e d to e x t r a d i t e him under i t s 
l e g i s l a t i o n . " 2 6 7 / 

278» I n paragraph 211 above, the S p e c i a l Eapportevir expressed the view t h a t i t 
would be d e s i r a b l e f o r a new i n t e r n a t i o n a l instrument on genocide to e s t a b l i s h the 
p r i n c i p l e of u n i v e r s a l jurisdiction.2б8/ Given that p r i n c i p l e , such an instrument 
should o f f e r the choice between e x t r a d i t i o n and the p-unishment of the crime by 
the State on whose t e r r i t o r y the g u i l i y person was l i v i n g (aut dedere, aut puniré). 

263/ Information and opinions communicated by the Government of Poland on 
30 A p r i l 1973V 

264/ P l a n z e r , op. c i t . , p .164. 

263/ Robinson, op. c i t . , p.87; Gerhard Simson, "Genocide Konvention und die 
Nordischen Staaten", Jus gentium, ITordisk T i d s s k i f t f o r F o l k e r e t og i n t e r n a t i o n a l  
p r i v a t r e t . 1951, v o l . 1 1 , p .215. 

266/ P l a n z e r , op. c i t . . р .1б2; Drost, op. c i t . , рр .1б4-1б5; Robinson 
op. c i t . . pp.87-89. 

267/ P l a w s k i , op. c i t . , p.120 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
268/ See para. 211 above. 
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4 . A p p l i c a t i o n of the a r t i c l e 

2 7 9 . The need f o r l e g i s l a t i v e measures to ensure the a p p l i c a t i o n of a r t i c l e V I I 
of the Convention was r e f e r r e d to by the Uni t e d States r e p r e s e n t a t i v e i n the 
Ad Hoc Committee on Genocide (see paragraph 559 helow). 

280. The Goveinment of the P h i l i p p i n e s made the f o l l o w i n g r e s e r v a t i o n to t h i s 
a r t i c l e ; 

"With reference to a r t i c l e V I I of the Convention, the P h i l i p p i n e 
Government does not undertake to give e f f e c t to s a i d a r t i c l e u n t i l the 
Congress of the P h i l i p p i n e s - h a s enacted the necessary l e g i s l a t i o n d e f i n i n g 
and p u n i s h i n g the crime of genocide, which l e g i s l a t i o n , under the 
c o n s t i t u t i o n of the P h i l i p p i n e s , cannot have a n y - r e t r o a c t i v e effect."2б9/ 

A number of Governments objected to t h i s r e s e r v a t i o n . 2 7 0 / 

281. I n i t s instrument of r a t i f i c a t i o n , the Government of Venezuela s t a t e d that; 

"V/ith reference to a r t i c l e V I I , n o t i c e i s gi v e n t h a t the laws i n 
for c e i n Venezuela do not permit the e x t r a d i t i o n of Venezuelan n a t i o n a l s . " 2 7 l / 

One Government' objected to t h i s re serva t i on. 27 2 / 

282. I t may be mentioned t h a t the f o l l o w i n g c o u n t r i e s have p r o v i d e d , i n l e g i s l a t i v e 
measures r e l a t i n g to the a p p l i c a t i o n of the Genocide Convention, that t h i s crime 
s h a l l n o t be regarded as a p o l i t i c a l crime f o r the purposes o f e x t r a d i t i o n ; 
F e d e r a l R e p u b l i c of Germany 273/. B r a z i l 274/. I t a l y 275/. I r e l a n d 276 /. 
I s r a e l 277/, U n i t e d Kingdom 278/. 

2 6 9 / M u l t i l a t e r a l t r e a t i e s i n respect o f which the Secretary-General performs  
d e p o s i t a r y f\mct_ons. L i s t of signature r a t i f i c a t i o n s , accessions, e t c . as a t  
31 Pecember 1 9 7 7 . (ST/LEG/SER.D/ll) ( u n i t e d Nations p u b l i c a t i o n . Sales No. 
E.7a.V.6}, p.8 5 . 

2 7 0 / I b i d . . pp.8 6 - 8 7 . 

2 7 1 / I b i d . . p.86. 
2 7 2 / I b i d . . p.8 7 . 

2 7 3 / Act concerning the Accession of the F e d e r a l Republic of Germany to the 
Convention f o r the Prevention and Punishment of the Crime of Genocide ( a r t i c l e 4» 
E/CN .4/Sub.2/303/Add.2). 

2 7 4 / Act No. 2889 D e f i n i n g and Pu n i s h i n g the Crime of Genocide of 
1 October 1 9 5 6 ( a r t i c l e 6 ) , Yearbook on Human R i g h t s f o r 1956 ( U n i t e d Nations 
p u b l i c a t i o n , Sales No.58.XI.V.2), p.28. 

2 7 5 / C o n s t i t u t i o n a l A c t No.l of 21 June 1 9 6 9 ; E x t r a d i t i o n i n the case of 
crimes of genocide (E/CN . 4/Sub . 2 / 3 0 3 ) . 

2 7 6 / A r t i c l e 3 of the Genocide A c t , 1 9 7 3 , communicated by the Government of 
I r e l a n d on 28 June 1 9 7 4 . 

2 7 7 / The Crime of Genocide ( P r e v e n t i o n and Punishment) A c t , 1 9 5 0 , a r t i c l e 8, 
Yearbook on Human Rights f o r 1950 ( U n i t e d Nations p u b l i c a t i o n . Sales No. 1 9 5 2 , 
XIV. 1 ) , p. 1 6 2 . 

2 7 8 / Genocide A c t , I 9 6 9 ( i n f o r m a t i o n and opinions commimicated by the 
Government of the United Kingdom of Great B r i t a i n and Northern I r e l a n d on 
18 J u l y 1 9 7 3 ) . 
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283. The Government of Mexico has comunicated the f o l l o w i n g : 

" . . . w i t h regard to e x t r a d i t i o n , Mexican law and the v a r i o u s t r e a t i e s 
and conven-ions to which Mexico i s p a r t y reqvxire as a p r e c o n d i t i o n of 
e x t r a d i t i o n that the a c t i n respect of which the r e q u i s i t i o n f o r e x t r a d i t i o n 
has been i s s u e d should c o n s t i t u t e an offence under Mexican law. This 
p r e r e q u i s i t e has been met through the i n c l u s i o n of genocide as a c r i m i n a l 
offence i n the c r i m i n a l laws now i n force". 2 7 9 / 

H. The r i g h t of p a r t i e s to the Convention to c a l l upon the  
competent organs of the United Nations 

( a r t i c l e V I I I of the Convention) 

1. P r e p a r a t i o n of the a r t i c l e 

284. A r t i c l e V I I I of the Convention reads: 

"Any C o n t r a c t i n g P a r t y may c a l l upon the competent organs of the 
United Nations to taJce such a c t i o n under the Charter of the U n i t e d Nations 
as they consider appropriate f o r the prevention and suppression of a c t s 
of genocide or any of the other a c t s en\merated i n a r t i c l e I I I , " 

285. In the d r a f t convention prepared by the Secretary-General, the t e x t 
corresponding to a r t i c l e V I I I of the Convention reads as f o l l o w s : 

" I r r e s p e c t i v e of any p r o v i s i o n s i n the foregoing a r t i c l e s , should 
the crimes as d e f i n e d i n t h i s Convention be committed i n any p a r t of the 
world, or should there be s e r i o u s reasons f o r suspecting t h a t such crimes 
have been committed, the High C o n t r a c t i n g P a r t i e s may c a l l upon the 
competent organs of the U n i t e d Nations to taJce measures f o r the suppression 

' " or p r e v e n t i o n ô f such crimes. 

"In such case the s a i d P a r t i e s s h a l l do e v e r y t h i n g i n t h e i r power t o 
give f \ i l l e f f e c t to the i n t e r v e n t i o n of the United Nations."280/ 

286. The Ad Hoc Committee on Genocide discussed the question whether or not a 
s p e c i f i c organ of the U n i t e d Nations shovild be mentioned, to be c a l l e d upon by 
the C o n t r a c t i n g P a r t i e s and take such a c t i o n as might be appropriate to put an end 
to the a c t of genocide. Another question which was r a i s e d was whether i t should 
be made compulsory f o r the P a r t i e s to the Convention to l a y the matter before the 
organs of the' United Nations or whether they should merely be g i v e n the r i g h t to 
do so.281/ The t e x t f i n a l l y adopted by the ComiTdttee contained a f i r s t paragraph 
s i m i l a r to the t e x t of a r t i c l e V I I I of the Convention, the only d i f f e r e n c e b e i n g 
t h a t i n the Convention the words "such a c t i o n ... as they consider a p p r o p r i a t e " 
replaced the words "such a c t i o n as may be appropriate". Tho t e x t adopted by the 
Ad Hoc Committee on Genocide i n c l u d e d a second paragraph as f o l l o w s : 

279/ E / C N . 4/1010. 

280/ E / 4 4 7 , p.4 5 . 

281/ E / 7 9 4 , p.12. 
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"Л p a r i y to t h i s Convention may b r i n g to the a t t e n t i o n of any competent 
organ 'of the United Nations any case of v i o l a t i o n o f t h i s Convention»"282/ 

267. I n the S i x t h Committee, two amendments ( A / C . 6 / 2 1 7 , Л/С . 6 / 2 3 6 ) 283/ were 
submitted proposing the d e l e t i o n of the a r t i c l e . The sponsors of the amendments 
argued t h a t such an a r t i c l e was superfluous since S t a t e s Members wore already 
e n t i t l e d to appeal to organs of the U n i t e d Nations i n case of need, under the 
Charter.284/ I t was therefore unnecessary and u n d e s i r a b l e to repeat those 
p r o v i s i o n s i n the Convention.285/ 

288. F o r the r e t e n t i o n of the a r t i c l e , i t was argued t h a t ; (a) since the 
Convention was a concrete a p p l i c a t i o n of the Charter, i t was d e s i r a b l e to i n c l u d e 
an a r t i c l e which made c l e a r the r e l a t i o n between the Charter and the Convention; 
(b) s i n c e there was no i n t e r n a t i o n a l t r i b u n a l to enforce u n i v e r s a l r e p r e s s i o n of 
the crime of genocide, the competent organs of the U n i t e d Nations were best 
f i t t e d to see to the a p p l i c a t i o n of the Convention.286/ 

289. A t the 1 0 1 s t meeting of the S i x t h Committee, i t was decided by 21 votes to 
18, w i t h 1 a b s t e n t i o n , to delete a r t i c l e VIII.287/ 

2 9 0 . The q u e s t i o n of i n c l u d i n g a p r o v i s i o n i n the Convention r e f e r r i n g to a c t i o n 
by organs of the U n i t e d Nations to a i d i n the p r e v e n t i o n and suppression of a c t s 
of genocide was again r a i s e d a f t e r the d i s c u s s i o n on a r t i c l e X, on the competence 
of the I n t e r n a t i o n a l Court of J u s t i c e (see paragraphs 31O-317 below). I n order 
to a v o i d c r e a t i n g the impression that the Court was the only U n i t e d Nations body 
competent i n matters concerning genocide, an amendment (Д/С.6/265) ŵ ŝ proposed 
a t the 1 0 5 t h meeting of the S i x t h Committee to add a second paragraph to 
a r t i c l e X r eading; 

"With respect to the prevention and suppression of a c t s of genocide, 
a P a r t y to t h i s Convention may c a l l upon any competent organ of the 
U n i t e d Nations to take such a c t i o n as may be appropriate under the Charter 
of the U n i t e ! Nations."288/ 

2 9 1 . The amendment was adopted by 29 votes to 4 , w i t h 5 abstentions.289/ The 
d r a f t i n g committee made some changes i n the t e x t , which became a r t i c l e V I I I of the 
d r a f t adopted by the S i x t h Committee and subsequently by the General Assembly. 

282/ I b i d . . p.12 . 

283/ O f f i c i a l Records of the General Assembly, T h i r d Session. P a r t I . S i x t h 
Committee, Annexes, pp . 2 0 and 2 5 . 

284/ I b i d . . S i x t h Committee, 1 0 1 s t meeting, p . 4 0 9 . 

285/ I b i d . 
286/ I b i d . . pp.411-412 . 

287/ I b i d . , p.417 . 

288/ I b i d . . 1 0 5 t h meeting, p.454. 

289/ I b i d . . p . 4 5 7 . 
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292. Another amendment suhmittod to the S i x t h Committee ( A / C . 6 / 2 1 5 / R C V . 1 ) 2 9 0 / 
was intended to make i t compulsory f o r the P a r t i e s to the Convention to place any 
case of genocide before the Un i t e d Nations and to s p e c i f y the competent 
United Nations organ to which the matter was to be r e f e r r e d . The sponsor of t h a t 
amendment withdrew i t , a greeing to the t e x t of amendment A / C . 6 / 2 5 9 , which reads 

"The High C o n t r a c t i n g P a r t i e s may c a l l the a t t e n t i o n o f the S e o u r i i y 
CoiHicil to the cases of genocide and o f v i o l a t i o n s of the present Convention 
l i k e l y to c o n s t i t u t e a t h r e a t to i n t e r n a t i o n a l peace and s e c u r i t y i n order 
that the S e c u r i t y C o u n c i l may take stich measures as i t deems necessary to 
stop the t h r e a t . " 2 9 1 / 

2 9 3 . I t was maintained t h a t i t should bo s p e c i f i e d that the competent organ to 
be c a l l e d upon by the P a r t i e s to the Convention was the S e c u r i t y C o u n c i l , because; 
(a) since i t was permanently i n s e s s i o n and c o i i l d talce s w i f t and e f f e c t i v e a c t i o n , 
i t was the most appropriate organ to enstire the a p p l i c a t i o n of the Convention and 
take preventive or suppressive a c t i o n i n respect to genocide; (b) by r e f e r r i n g to 
the body w i t h tho widest r e s p o n s i b i l i t y f o r a c t i o n against any t h r e a t to 
i n t e r n a t i o n a l peace and s e c u r i t y , i t would be made s t i l l c l e a r e r t h a t genocide 
c o n s t i t u t e d such a t h r o a t . 2 9 2 / Against the amendment, i t was p o i n t e d out t h a t 
when the Ad Hoc Committee on Genocide had discussed the qu e s t i o n whether cases 
of genocide should'be submitted to the S e o u r i i y C o u n c i l , i t had been thought 
dangerous to maice o b l i g a t o r y the submission to the Council of cases over which 
i t might have no j u r i s d i c t i o n . The j t i r i d i c a l reasons f o r the r e j e c t i o n of the 
proposal had been the i m p o s s i b i l i t y of amending the Charter or of e n l a r g i n g the 
powers of the Secvirity C o u n c i l by subsequent conventions. I t was added t h a t i f 
the amendment was to have the e f f e c t of e n l a r g i n g the powers o f the S e c u r i t y 
C o u n c i l , t h a t would i n v o l v e amending the Charter; i f i t was not to have such an 
e f f e c t , i t was unnecessary t o mention the already e x i s t i n g powers of the 
S e c u r i t y C o u n c i l . 2 9 3 / 

2 9 4 . During the d i s c u s s i o n , there was a proposal t h a t the powers o f the 
General Assembly should be mentioned i n the t e x t , a proposr.l which was accepted 
by the sponsors o f the amendment r e f e r r e d to i n paragraph 203 above. This 
amendment was r e j e c t e d by 27 votes to 1 3 , w i t h 5 a b s t e n t i o n s . 2 9 4 / 

2 . I n t e r p r e t a t i o n and e f f e c t i v e n e s s of the a r t i c l e 

2 9 5 . I n the l i t e r a t u r e on the c r i n e of genocide, i t has been p o i n t e d out t h a t 
a r t i c l e V I I I d i d not strengthen tho e x i s t i n g powers of U n i t e d Nations organs 
i n respect to the measiires they might take i n a case of genocide, and reference 
has been made i n t h a t connexion to the commentary on the r e l e v a n t " a r t i c l e i n 
the d r a f t convention prepared by the So ore tary-General.2 9 5 / Moreover, i n accordance 

2 9 0 / I b i d . , S i x t h Committee, Annexes, p.18. 
2 9 1 / I b i d . . S i x t h Committee. 1 0 5 t h meeting, p . 4 1 0 . 

2 9 2 / I b i d . , pp.4 0 9 - 4 1 0 . 

2 9 3 / I b i d . , pp.4 1 2 - 4 1 3 . 

2 9 4 / I b i d . . 1 0 1 s t meeting, pp . 4 0 9 - 4 2 3 . 

2 9 5 / This commentary p o i n t s out tha t : "There i s no need to e x p a t i a t e on the 
preventive a c t i o n which woiild be baken by the United Nations, f o r t h i s i s a 
question of the general competence of tho un i t e d Nations b e i n g a p p l i e d i n a 
p a r t i c u l a r case". (E / 4 4 7 , p . 4 5 ) . 
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w i t h the p r i n c i p l e "pacta t e r t i i s nec prosimt nec nocent", no t r e a t y can i n v e s t 
organs of the Un i t e d Nations w i t h d u t i e s or f u n c t i o n s going beyond t h e i r r i g h t s 
and powers under the Charter. \/here s p e c i f i c d u t i e s and f u n c t i o n s are entrusted 
to U n i t e d Nations organs, t h i s can be done only v / i t h i n the scope of t h e i r general 
Gompe.tence. as provided f o r i n the Charter. Furthermore, the reference i n the 
t e x t of a r t i c l e V I I I i t s e l f to the competent organs of the U n i t e d Nations t a k i n g 
a c t i o n "under the Charter of the United Nations", shows there was no i n t e n t i o n i n 
a r t i c l e V I I I to enlarge or strengthen the powers of the organs of the United Nations 
i n r e s p e c t to genocide.2 9 6 / 

2 9 6 . I n the same context, the question was r a i s e d whether a r t i c l e V I I I allowed 
United'Nations organs to take a c t i o n concerning crimes of genocide committed i n 
the t e r r i t o r y of a State which was not p a r t y to the Convention. I t was pointed 
out t h a t the d r a f t convention prepared by the Secretary-General had d e a l t w i t h 
the matter by s t a t i n g that the organs of the Un i t e d Nations wo-uld have power to 
take measures i n respect to acts of genocide committed " i n any p a r t of the world" 
(see paragraph 285 above). I n any event, i t was s a i d t h a t the s o l u t i o n to the 
problem must be looked f o r i n the p r o v i s i o n s of the Charter. Those p r o v i s i o n s 
gave the General Assembly and the S e c u r i t y C o u n c i l competence i n respect of 
matters a f f e c t i n g i n t e r n a t i o n a l peace and sec v i r i t y and Ьтлпап r i g h t s to which 
there c o u l d be no t e r r i t o r i a l l i m i t s . I t f o l l o w e d t h a t an organ of the 
U n i t e d Nations would have the r i g h t to take a c t i o n to prevent and suppress 
genocide even i n the case of States - Members or non-members - which were not 
p a r t i e s , t o the Convention. Such a c t i o n wo\ild not mean t h a t the-Convention was 
b i n d i n g on S t a t e s which were not p a r t i e s t o i t , but woifLd simply be an a p p l i c a t i o n 
of the gene r a l powers of United Nations organs i n the s p e c i f i c case of 
genocide.2 9 7 / 

297» I t has been pointed out t h a t a r t i c l e VTII of the Convention makes i t c l e a r 
t h a t a l l a c t s of genocide are excluded from the' matters which are e s s e n t i a l l y 
w i t h i n the domestic j u r i s d i c t i o n of any S t a t e , i n which the Un i t e d Nations has i n 
p r i n c i p l e no a u t h o r i t y to intervene ( A r t i c l e 2, paragraph 7» of-the C h a r t e r ) . The 
que s t i o n has been r a i s e d whether a State Member of the U n i t e d Nations which d i d 
not become a P a r t y to the Convention could maintain, a g a i n s t any a c t i o n by the 
Un i t e d N a t i o n s , the o b j e c t i o n that i t had not acceded t o the Convention, so 
th a t genocide was not excluded from the matters which were e s s e n t i a l l y w i t h i n 
i t s domestic j u r i s d i c t i o n . I t has been h e l d t h a t such an o b j e c t i o n would not be 
v a l i d , since, genocide i s an i n t e r n a t i o n a l crime,298/ a humanitarian matter and a 
v i o l a t i o n of human r i g h t s , c o n s i d e r a t i o n of which f a l l s w i t h i n the competence 
a t t r i b u t e d by the Charter to the General Assembly and the Secinrity Согтс11.299/ 

226/ See, f o r i n s t a n c e , P l a n z e r , op. c i t . ; Drost. op. c i t . . p p . l 0 6 - 1 0 7 . 

222/ Robinson, op. c i t . . pp.9 6 - 9 8 , who bases h i s o p i n i o n on the f o l l o w i n g 
a r t i c l e s o f the Charter; 2 ( 6 ) , 1 0 , 11 ( 2 ) , 35 ( 2 ) and 9 9 . Cf. a l s o P. Drost, 
op. e x t . . pp.108 - 1 0 9 . 

222/ See J . Kunz, op. c i t . . p.7 3 8 . 

2 9 9 / P. Drost, op. c i t . . pp.108-109; Robinson, op. c i t . . pp. 94-95» 
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2 9 8 , - I n the l i g h t of a l l these c o n s i d e r a t i o n s , one w r i t e r concludes t h a t : 

"The general powers and f u n c t i o n s of United Nations organs a p p l i e d to 
the s p e c i f i c case of genocide do not depend on the present Convention but 
on the p r o v i s i o n s of the Charter. I n so f a r as A r t i c l e V I I I i s concerned, 
the Convention a f f e c t s the S i g n a t o r i e s n e i t h e r more nor l e s s than any State 
not bo\md by the Convention. This l e g a l c onclusion i s , the l o g i c a l 
c o n f i r m a t i o n of the a r t i c l e ' s l a c k of s i g n i f i c a n c e and consequence" . ¿ 0 0 / 

299» There has a l s o been some d i s c u s s i o n i n the l i t e r a t i i r e as to whether, by 
r e f e r r i n g to the r i g h t s of the P a r t i e s to the Convention, among which there might 
be States not members of the United Nations, to c a l l upon the competent organs 
of the Un i t e d Nations, a r t i c l e V I I I conferred on such S t a t e s r i g h t s which they 
d i d not, possess imder the Charter, One w r i t e r takes the view: 

"Furthermore, by v i r t u e of A r t i c l e V I I I , s i g n a t o r i e s not members of 
the U n i t e d Nations, are granted the r i g h t to c a l l upon the organs of the 
Un i t e d Nations, a r i g h t which they g e n e r a l l y would not have otherwise, 
except i n s o f a r as the S e c u r i t y Council may be concerned. Under A r t i c l e 15 
of the RifLes of Procedure of the General Assembly, only U n i t e d Nations 
Members have the u n r e s t r i c t e d r i g h t to request i n c l u s i o n of an item i n 
the agenda. Non-members may do so only i n case of dis p u t e s and under the 
c o n d i t i o n s p r e s c r i b e d i n A r t i c l e 55 ( 2 ) of the Charter. Rules 10 and 13 
of the Rules of Procedure of the Economic and S o c i a l C o u n c i l and Rule 9 (e) 
of the Rules of Procedure of-the Trusteeship Coxxncil deal w i t h 
U n i t e d Nations Members only. On the other hand. Rule 6 of the P r o v i s i o n a l 
Rifles o f Procedure of the SeciH"ity СогшсИ speaks of communications from 
'States', which i n p r a c t i c e a l s o means non-members".301/ 

3 0 0 . The S p e c i a l Rapportetir' s view i s that t h i s o p inion i s unfounded, s i n c e the 
Convention on Genocide could not amend the Charter by g r a n t i n g non-member S t a t e s 
more extensive r i g h t s i n that connexion than those e s t a b l i s h e d under the Charter 
and the r u l e s of procedure f o r i t s a p p l i c a t i o n . 

3 0 1 . The Government of the Congo has conmiinicated the f o l l o w i n g : 

" I t must be acknowledged ... that the e f f o r t s made by the, s p e c i a l i z e d 
U n i t e d Nations bodies to define the ac t s which should be pxmished as 
genocide, i n order to e s t a b l i s h , or at l e a s t endeavour to e s t a b l i s h , a 
system of i n t e r n a t i o n a l r u l e s on the matter may have a c e r t a i n moral 
i n f l u e n c e i n p r e v e n t i n g a c t s which would co\mt as genocide or attempted 
genocide. Governments h e s i t a t e t o a l i e n a t e i n t e r n a t i o n a l p u b l i c o p i n i o n , 
and i f t h a t o p i n i o n i s aware and aroused, i t may have some i n f l u e n c e on 
governmental, d e c i s i o n s . " 3 0 2 / 

3 0 0 / P. Drost, op. c i t . , p.1 0 9 . 

3 0 1 / Robinson, op. c i t . , pp.9 5 - 9 6 . 

3 0 2 / Information and views communicated by the Government of the Congo 
on 14 May 1 9 7 5 . 



E/CN.4/Sub. 2/416 

5 0 2 . S e v e r a l w r i t e r s take the view t h a t a r t i c l e V I I I adds no t h i n g f r e s h and from 
the l e g a l standpoint i s an empty formula, since what i t r e f e r s to i s a r i g h t 
a l r e a d y e x i s t i n g under the Char t e r . 3 0 3 / 

3 0 3 . I t had been pointed out, however, t h a t : 

"An appeal to the organs of the Un i t e d Nations i n cases of genocide 
i s n e v e r t h e l e s s ' of some p s y c h o l o g i c a l importance. I t i s a new form of 
i n t e r v e n t i o n on humanitarian grounds by the w o r l d community. 

"I n the absence of an i n t e r n a t i o n a l c o u r t , an appeal to the 
U n i t e d Nations would not be p o i n t l e s s , f o r i t would b r i n g the matter 
before w o r l d p u b l i c o p i n i o n , which n i g h t induce a State to renounce any 
such a c t s . " 3 0 4 / 

3 0 4 . The S p e c i a l Rapporteiu?"s view i s t h a t a r t i c l e V I I I of the Convention, wnile 
adding n o t h i n g to the Charter, i s of some importance i n t h a t i t s t a t e s e x p l i c i t l y 
the r i g h t of St a t e s to c a l l upon the U n i t e d Nations w i t h a view to preventing and 
suppressing genocide and the r e s p o n s i b i l i t y of the competent organs of the 
U n i t e d Nations i n the matter. Furthermore, as has been p o i n t e d o u t . 3 0 3 / i t i s 
the only a r t i c l e i n the Convention f o r the Preve n t i o n and Punishmen;t of Genocide 
which deals w i t h prevention of that crime, r e f e r r i n g to the p o s s i b i l i t y of 
pr e v e n t i v e a c t i o n bj United Nations organs c a l l e d upon by P a r t i e s to the 
Convention. I t shoiild be noted, f u r t h e r , t h a t such a c t i o n by Un i t e d Nations 
organs i s a c t i o n of a p a r t i c u l a r l y humanitarian nature, the need and j u s t i f i c a t i o n 
f o r which should not be imderestimated. I t would be d e s i r a b l e f o r the organs of 
the U n i t e d N a t i o n s , i n pursuance of e i r t i c l e V I I I of the Convention, to exe r c i s e 
t h e i r powers i n t h i s f i e l d a c t i v e l y . 

3 0 5 . The I n t e r n a t i o n a l Convention on the Suppression eind Pimishment of the Crime 
of A p a r t h e i d (adopted by General Assembly r e s o l u t i o n 3O68 (XXVIIl)) uses the t e x t 
of a r t i c l e V I I I of the Convention on Genocide, w i t h some s l i g h t d r a f t i n g changes. 
A r t i c l e VTII of the Convention on the Crime of A p a r t h e i d reads; 

"Any State P a r t y to the present Convention may c a l l upon any competent 
organ of the Un i t e d Nations to take such a c t i o n under the Charter of the 
U n i t e d Nations as i t considers appropriate f o r the p r e v e n t i o n and suppression 
of the crime of apa r t h e i d . " 

3 0 6 . L a s t l y , the value of an a r t i c l e s p e c i f y i n g the r o l e of the United Nations i n 
the p r e v e n t i o n and suppression of genocide i s evident from the f a c t that i m t i l 
some s p e c i a l agency i s set up, there i s no other i n t e r n a t i o n a l o r g a n i z a t i o n to 
see to the implementation of the Convention. 

3 0 3 / P l a n z e r , op. c i t . , p.155? Drost, op. c i t . , p , 1 0 9 . 

3 0 4 / P l a n z e r , op, c i t , , p.155 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
3 0 5 / A d o l f o M i a j a de l a Muela, op. c i t . , p . 4 0 5 . 
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I . The r o l e of the I n t e r n a t i o n a l Court of J u s t i c e 
( a r t i c l e IX of the Convention) 

1 . P r e p a r a t i o n of the a r t i c l e 

3 0 7 . A r t i c l e IX of the Convention on Genocide provides that? 

"Disputes between the C o n t r a c t i n g P a r t i e s r e l a t i n g t o the i n t e r p r e a t i o n , 
a p p l i c a t i o n o r f u l f i l m e n t of the present Convention, i n c l u d i n g those r e l a t i n g 
to the r e s p o n s i b i l i t y of a State f o r genocide or any of the other a c t s 
enumerated i n a r t i c l e I I I , s h a l l be submitted to the I n t e r n a t i o n a l Court of 
J u s t i c e a t the request of any of the p a r t i e s to the d i s p u t e . " 

3 0 8 . I n the d r a f t convention prepared by the Secretary-General, i t had been 
proposed t h a t "Disputes r e l a t i n g to the i n t e r p r e t a t i o n or a p p l i c a t i o n of t h i s 
Convention s h a l l be submitted to the I n t e r n a t i o n a l Court of J u s t i c e " . ¿ 0 6 / 

3 0 9 . A more d e t a i l e d t e x t was adopted by the Ad Hoc Committee on Genocide: 

"Disputes between the H i g i i C o n t r a c t i n g P a r t i e s r e l a t i n g t o the 
i n t e r p r e t a t i o n or a p p l i c a t i o n of t h i s Convention s h a l l be submitted to the 
I n t e r n a t i o n a l Coiirt of J u s t i c e , provided that ho dis p u t e s h a l l be submitted 
to the I n t e r n a t i o n a l Court of J u s t i c e i n v o l v i n g an i s s u e which has been 
r e f e r r e d to and i s pending before or has been passed upon by a competent 
i n t e r n a t i o n a l c r i m i n a l t r i b u n a l , "JO^/ 

3 1 0 . One of the amendments (А / с . б / 2 1 5/Rev.l) 3 0 0 / submitted t o the S i x t h Committee 
of the General Assembly ( t h i r d s e s s i o n , p a r t I ) proposed tho d e l e t i o n of t h i s 
a r t i c l e . ilnother ( A / C . 6 / 2 5 8 ) proposed that i t should bo r e p l a c e d by the f o l l o w i n g : 

"Any dispute between the High C o n t r a c t i n g P a r t i e s r e l a t i n g to the 
i n t e r p r e t a t i o n , a p p l i c a t i o n or f u l f i l m e n t of the present Convention, 
i n c l u d i n g disputes r e l a t i n g to the r e s p o n s i b i l i t y of a S t a t e f o r any of the 
ac t s enumora^ted i n a r t i c l e s I I and IV, s h a l l be submitted to the I n t e r n a t i o n a l 
Court o f J u s t i c e a t tho request of any of tho High C o n t r a c t i n g P a r t i e s . " 3 0 9 / 

This t e x t gave r i s e to d i s c u s s i o n s on: (a) whether the Convention should g i v e the 
I n t e r n a t i o n a l Court of J u s t i c e competence i n respect of genocide; (b) whether the 
r e s p o n s i b i l i t y of the S t a t e , and the nature of that r e s p o n s i b i l i t y , should be 
incl u d e d i n the Convention. 

3 0 6 / D r a f t a r t i c l e XIV, E / 4 4 7 , p. 5 0 . 

3 0 7 / D r a f t a r t i c l e X, E / 7 9 4 , p. 1 З . 

ЗО8/ O f f i c i a l Records of the General Assembly, T h i r d S e s s i o n , P a r t I , 
S i x t h Committee, Annexes, p. 28. 

3 0 9 / I b i d . , p. 28. 
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5 1 1 . Against the id e a of g i v i n g the I n t e r n a t i o n a l Court of J u s t i c e competence i n 
res p e c t to a c t s o f genocide, i t was argued t h a t since the n a t t e r was one i n which 
other organs o f the United Nations could p l a y a more e f f e c t i v e r o l e , the Court's 
competence would be an obstacle to the more vigorous a c t i o n which the 
S e c u r i t y C o u n c i l -̂ nd General Assembly could talce; genocide was a crime that could 
be committed luiexpectedly and on a l a r g o s c a l e , i n which circumstances l e g a l 
guarantees were too slow to prevent i t e f f e c t i v e l y ; the mass o x t o m i n a t i o n of a 
human group could not be ca.llcd a, dispute between the p a r t i e s to the Convention and 
th e r e f o r e could not l i e v ; i t h i n the province of the I n t o m a t i o n a l Court of J u s t i c e ; 
and the Court was not the competent body to consider s i t u a t i o n s endangering the 
maintenance of i n t e r n a t i o n a l peace and s e c u r i t y , such as ac t s of genocide, since 
i t d i d not have the means to prevent them,¿10/ 

5 1 2 . I n favour of the competence of the Court i n regard to genocide i t was argued 
t h a t i t would be u s e f u l to r e i t e r a t e i n the Convention the general p r o v i s i o n 
contained i n A r t i c l e 56 of the Charter J l l / so as to make i t a p p l i c a b l e to the 
s p e c i a l case o f genocide. I t was f u r t h e r argued that appeal to the Court, as 
r e f e r r e d t o i n A r t i c l e 53 of the Charter 5 1 2 / would not encroach upon the competence 
of the S e c u r i t y Council as provided f o r i n A r t i c l e 57 of the Charter.3 1 5 / 
Furthermore, r e f e r r a l of the matter to the Court would not be u s e l e s s , since acts 
of genocide - which was a process i n which a human group was g r a d u a l l y destroyed -
d i d not occur suddenly and the Court would have time to intervene e f f e c t i v e l y . 3 1 4 / 

313• I t was argued, i n favour of i n c l u d i n g a reference to State r e s p o n s i b i l i t y i n 
the Convention, t h a t i t would be incomplete without any mention of that 
r e s p o n s i b i l i t y , which was almost always i n v o l v e d i n ac t s of genocide. I t had 
a l s o t o be borne i n mind that i n time of peace i t was v i r t u a l l y impossible to 
e x e r c i s e any e f f e c t i v e i n t e r n a t i o n a l or n a t i o n a l j u r i s d i c t i o n over r u l e r s or heads 
of S t a t e . F o r th a t reason, i t followed t h a t the Convention would be more 
e f f e c t i v e i f reference was made to State r e s p o n s i b i l i t y and the j u r i s d i c t i o n of 
the I n t e r n a t i o n a l Court of J u s t i c e . 3 1 З / 

3 1 0 / I b i d . , S i x t h Committee, 1 0 3 r d meeting, pp. 455» 457 and 1 0 4 t h meeting, 
p. 4 4 0 . 

5 1 1 / A r t i c l e 5 6 ( 3 ) of the Charter reads as f o l l o w s : "In making 
recommendations under t h i s A r t i c l e " (recommendations r e l a t i n g to procedures or 
methods of s e t t l i n g any dispute the continuance of which i s l i k e l y t o endanger 
the maintenance of i n t e r n a t i o n a l peace and secrurity) "the S e c u r i t y СогшсИ should 
a l s o take i n t o c o n s i d e r a t i o n that l e g a l d i sputes should as a general r u l e be 
r e f e r r e d by the p a r t i e s to the I n t e r n a t i o n a l Court of J u s t i c e i n accordance w i t h 
the p r o v i s i o n s o f the Statute of the Court." 

5 1 2 / A r t i c l e 53 mentions j u d i c i a l settlement among the methods f o r the 
p a c i f i c settlement of i n t e r n a t i o n a l d i s p u t e s . 

5 1 5 / A r t i c l e 3 7 ( 1 ) provides that i f the p a r t i e s to a dispute f a i l to s e t t l e 
i t by the means i n d i c a t e d i n A r t i c l e 33» they s h a l l r e f e r i t to the S e c u r i t y C o u n c i l . 

3 1 4 / O f f i c i a l Records of the General Assembly, T h i r d Session. P a r t I , 
S i x t h Committee, 1 0 3 r d meeting, p. 4 3 I , and 1 0 4 t h meeting, pp. 456 and 4 4 4 . 

5 1 5 / I b i d . . 1 0 3 r d meeting, p. 43О, and 1 0 4 t h meeting, p. 444* 
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514. For the contrary view, i t was maintained that i t would be premature to i n c l u d e 
i n the Convention so l o o s e l y d e f i n e d an id e a as the r e s p o n s i b i l i t y o f the Sta t e i n 
regard t o genocide. The expression " r e s p o n s i b i l i t y of a S t a t e " was too a b s t r a c t 
f o r a convention on c r i m i n a l law, i n which care should be taken to a v o i d g i v i n g the 
State a f i c t i t i o u s l e g a l c h a r a c t e r , a'procedure which should only be used i n c i v i l 
or commercial matters. Moreover, although p r i v a t e persons might be h e l d 
r e s p o n s i b l e , as i n d i v i d u a l s , f o r ac t s committed by the S t a t e , t h a t d i d not 
n e c e s s a r i l y mean th a t States should be he l d r e s p o n s i b l e f o r the ac t s o f p r i v a t e 
i n d i v i d u a l s ¿ 516/ 

515, ¥ith_ regard to the nature o f the r e s p o n s i b i l i t y of the S t a t e , the i n t e r p r e t a t i o n 
given by. one of the sponsors of amendment A / C , 6 / 2 5 8 and g e n e r a l l y shared by the 
r e p r e s e n t a t i v e s of Member States who took p a r t i n that d i s c u s s i o n was t h a t i t was 
a question not of c r i m i n a l but of c i v i l r e s p o n s i b i l i t y , which provided f o r damages. 
One of the sponsors of amendment A/C,6/258 maintained t h a t what was i n v o l v e d was 
the i n t e r n a t i o n a l c i v i l r e s p o n s i b i l i t y of Sta,tos f o l l o w i n g v i o l a t i o n o f the 
Convention and th a t the qu e s t i o n of cash re p a r a t i o n s would not arise,, ̂ 1?/ I t was 
pointed out i n th a t connexion t h a t " i f , however, that i n t e r p r e t a t i o n wore accepted, 
.the r e s u l t -would be that i n a number of .cases the State r e s p o n s i b l e f o r genocide 
would have to indemnify i t s own n a t i o n a l s , , But i n i n t e r n a t i o n a l law pxe r e a l 
h o lder of a r i g h t was the State and not p r i v a t e persons. The State.would thus be 
ind e m n i f y i n g i t s e l f " , 5 1 8 / Another view was th a t tho r e s p o n s i b i l i t y of the Sta t e 
would a r i s e whenever genocide was committed by a State i n the t e r r i t o r y of another 
St a t e , and i n such case, the State which had s u f f e r e d damage'would have a r i g h t to 
re p a r a t i o n , 5 1 9 / 

516,. An amendment was proposed by which, a t the end of the t e x t of amendment A / C , 6 / 2 5 8 
(reproduced i n paragraph 5IO a.bove), the words "or of any v i c t i m s of the crime of 
genocide (groups or i n d i v i d u a l s ) " would be added, to ensure t h a t the v i c t i m s 
themselves b e n e f i t e d from the compensation.520/ This amendment was c r i t i c i z e d as 
incompatible w i t h the Statut e o f the I n t e r n a t i o n a l Court o f J u s t i c e , which made no 
p r o v i s i o n f o r priva-te persons to be p a r t i e s before the Court, and was withdravm by 
i t s s p o n s o r . J 2 l / 

517. On proceeding to vote, the S i x t h Coimnittee adopted by 50 votes to 9» w i t h 
8 a b s t e n t i o n s , an amendment (A/C .6/260) 322/ to replace the words "at the request 
of any of the High C o n t r a c t i n g P a r t i e s " i n amendment A / C . 6 / 2 5 8 by the. words "at the 
request of any of the p a r t i e s to such d i s p u t e " . Next, a separate vote was taken 

316/ I b i d . , 103rd meeting, pp. , 454 and 458, and 104th meeting, 

? i 7 / I b i a . , 103rd meeting, P- 440 and 104th meeting, p. 444. 

318/ I b i d . , 103rd meeting, pp, . 452-433. 

I b i d . , p. 438 ' 

520/ I b i d . , 103rd meeting, pp. , 428 and 436. 

321/, Ibid.,, 104th meeting, 446. 

322/ I b i d , , 103rd meeting, P. 457. 
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on the words " i n c l u d i n g disputes r e l a t i n g to the r e s p o n s i b i l i t y of a State f o r any 
of the a c t s enumerated i n a r t i c l e s I I and IV". That vrording was adopted by 19 votes 
to 1 7 , w i t h 9 a b s t e n t i o n s . The text of amendment A / C . 6 / 2 5 8 (as amended by 
amendment A / C , 6 / 2 6 O ) was adopted Ъу 23 votes to 1 3 , w i t h 8 abstentions.3 2 З / 

2 . Reservations 

3 I 8 . On becoming P a r t i e s to the Convention, A l b a n i a , B u l g a r i a , the B y e l o r u s s i a n 
S o v i e t S o c i a l i s t Republic, Czechoslovakia, the German Democratic Republic, Hungary, 
I n d i a , Mongolia, Morocco, Poland, Romania, Spain, the U k r a i n i a n S o v i e t S o c i a l i s t 
R e p u b l i c , the Union of Soviet S o c i a l i s t Republics and Venezuela i n c l u d e d i n t h e i r 
d e c l a r a t i o n s and r e s e r v a t i o n s t e x t s regarding a r t i c l e IX t h a t were simila,r i n 
substance. By those t e x t s , they d e c l a r e d t h a t they d i d not consider themselves 
bound by the p r o v i s i o n s of the a r t i c l e and t h a t they regarded the agreement of a l l 
pa,rties to the dispute as e s s e n t i a l f o r tho submission of any p a r t i c u l a r case to 
the I n t e r n a t i o n a l Court f o r d e c i s i o n . 3 2 4 / 

319» The Government of Argentina made the f o l l o w i n g r e s e r v a t i o n s ; 

"Ad a r t i c l e IX; The Argentine Government reserves the r i g h t not to 
submit to the procedure l a i d down i n t h i s a r t i c l e any dispute r e l a t i n g 
d i r e c t l y or i n d i r e c t l y to the t e r r i t o r i e s r e f o l d e d to i n i t s r e s e r v a t i o n 
to a r t i c l e X I I . " 32З/ 

3 2 0 . The Government of the P h i l i p p i n e s made the f o l l o w i n g r e s e r v a t i o n s ; 

"V/ith reference to a r t i c l e s VI and IX of the Convention, the P h i l i p p i n e 
Government takes tho p o s i t i o n t h a t nothing contained i n s a i d a r t i c l e s s h a l l 
be construed as d e p r i v i n g P h i l i p p i n e courts of j i i r i s d i c t i o n over a l l cases 
of genocide committed w i t h i n P h i l i p p i n e t e r r i t o r y save only i n those cases 
where the P h i l i p p i n e Government consents to have the d e c i s i o n of the 
P h i l i p p i n e courts reviewed by e i t h e r of the i n t e r n a t i o n a l t r i b u n a l s r e f e r r e d 
to i n s a i d a r t i c l e s . With f u r t h e r reference to a r t i c l e IX of the Convention, 
the P h i l i p p i n e Government does not consider s a i d a r t i c l e to extend the 
concept of State r e s p o n s i b i l i t y beyond that recognized oy the g e n e r a l l y 
accepted p r i n c i p l e s of i n t e r n a t i o n a l law. " 3 2 6 / 

3 2 1 . Some Governments s t a t e d objections to the d e c l a r a t i o n s and r e s e r v a t i o n s 
r e f e r r e d t o above.327/ 

3 2 3 / I b i d . , 1 0 3 r d meeting, p. 4 4 7 . 

3 2 4 / M u l t i l a t e r a l t r e a t i e s m respect of which the Secretary-General performs  
d e p o s i t a r y f u n c t i o n s . L i s t of s i g n a t u r e s , r a t i f i c a t i o n s ^ accessions, e t c . as at  
31 December 1977 ÍST/LEG/SER.D/11) (United Nations p u b l i c a t i o n . Sales No. E . 7 8 V . 6 ) . 
pp. 8 3 - 8 6 . 

3 2 5 / I b i d . , p. 8 3 . 

3 2 6 / I b i d . , p. 8 5 . 

3 2 7 / I b i d . , pp. 8 6 - 8 7 . 
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322. R e f e r r i n g to a r t i c l e IX of the Convention, the Government of the U n i t e d Kingdom 
has communicated the f o l l o w i n g ; "This i s an important p r o v i s i o n and i t i s c e n t r a l 
to the implementation of tho Convention. Consequently, the r e s e r v a t i o n s entered 
Ъу a number of States P a r t i e s to the Convention to the e f f e c t t h a t they w i l l not 
submit to the procedure l a i d down by a r t i c l e IX are d i r e c t e d againat a c r u c i a l p a r t 
of the machinery f o r the implementation of the Convention. " 3 2 8 / 

323. The Government of the Netherlands takes the viev; t h a t : "... as a r e s i f L t o f 
a number of r e s e r v a t i o n s w i t h regard to a r t i c l e IX a p p l i c a t i o n of the Convention 
may be l e s s e f f e c t i v e than would bo d e s i r a b l e . " 3 2 ^ / 

3 . I n t e r p r e t a t i o n and e f f e c t i v e n e s s of the a r t i c l e 

324. The i n t e r p r e t a t i o n o f a r t i c l e IX seems to r a i s e some problems r e g a r d i n g the 
exact meaning of c i v i l r e s p o n s i b i l i t y of the S t a t e . These problems, which arose 
i n connexion w i t h the p r e p a r a t i o n of a r t i c l e IX (seo paragraph 315 above), have 
als o been commented upon i n tho l i t e r a t u r e . 

325. One w r i t e r makes the f o l l o w i n g p o i n t s ; 

"The d e f i n i t i o n o f c i v i l r e s p o n s i b i l i t y i s by no moans c l e a r . U s u a l l y , 
i t i n v o l v e s the q u e s t i o n of compensation, but no s p e c i f i c p r o v i s i o n r e l a t i n g 
to r e p a r a t i o n of damage was adopted. I n the absence of such a s p e c i f i c 
r e f e r e n c e , the q u e s t i o n of compensation w i l l have t o be decided on the b a s i s 
of accepted r u l e s of i n t e r n a t i o n a l lavr. Tho problem becomes even more 
important owing to the f a c t t h a t v/hilo o r d i n a r i l y a S t a t e may i n t e r v e n e only 
on b e h a l f of i t s c i t i z e n s , A r t i c l e IX grants the r i g h t of a p p l y i n g to the 
court to every p a r t y to the Convention. 

"The question which may a r i s e i n connexion w i t h c i v i l r e s p o n s i b i l i t y 
and tho l a c k of s p e c i f i c r u l e s governing i t , i s thus whether c i v i l 
r e s p o n s i b i l i t y under A r t i c l e IX i s to be understood i n the t r a d i t i o n a l 
sense of r e s p o n s i b i l i t y to another State f o r i n j u r i e s s u s t a i n e d by n a t i o n a l s 
of the complaining State i n v i o l a t i o n of p r i n c i p l e s of i n t e r n a t i o n a l law, or 
i n a broader sense. In other words, does A r t i c l e IX, as f a r as compensation 
i s concerned, only create a compulsory j u r i s d i c t i o n where a c l a i m e x i s t s 
under i n t e r n a t i o n a l law, or does i t a l s o provide f o r c i v i l r e s p o n s i b i l i t y of 
the v i o l a t i n g State f o r a l l v i o l a t i o n s ? 

"When the P r e s i d e n t of the United States submitted the Convention t o 
the Senate f o r 'advice and consent' ( r a t i f i c a t i o n ) on Jvixie I 6 , 1 9 4 9 , he 
endorsed a recommendation by the (then) A c t i n g S e c r e t a r y of S t a t e t h a t t h i s 
a c t i o n be taken w i t h tho understanding that A r t i c l e IX s h a l l be understood 
i n the t r a d i t i o n a l sense of r e s p o n s i b i l i t y to another S t a t e f o r i n j u r i e s 
s u stained by n a t i o n a l s of the complaining- State i n v i o l a t i o n o f p r i n c i p l e s 

328/ Information and views communica.ted by the Government of the 
U n i t e d Kingdom of Great B r i t a d n and Northern I r e l a n d on 18 J u l y 1973. 

329/ I n f o m a t i o n and views communicated by the Government of the Netherlands 
on 25 A p r i l 1973. 
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of i n t e r n a t i o n a l law and s h a l l not bo understood as meaning that the State 
can be h e l d l i a b l e f o r damages f o r i n j u r i e s i n f l i c t e d by i t on i t s own 
n a t i o n a l s . This understanding was a l s o recommended by the Subcommittee 
of the Senate's Committee on F o r e i g n R e l a t i o n s which d e a l t w i t h the 
Convontion. " З З О / 

3 2 6 . The same w r i t e r , however, expresses the view t h a t ; 

"The f a c t that a s p e c i a l p r o v i s i o n r e l a t i n g to the c i v i l r e s p o n s i b i l i t y 
o f the S t a t e s , despite the general зги1с of i n t e r n a t i o n a l law th a t a v i o l a t i o n 
o f an i n t e r n a t i o n a l t r e a t y e s t a b l i s h e s the o b l i g a t i o n o f the v i o l a t i n g State 
to r e p a i r the r e s u l t i n g damage and th a t every State i s au t h o r i z e d to pursue 
cases, was discussed, may w e l l i n d i c a t e t h a t A r t i c l e IX, i n d e a l i n g w i t h the 
problem of the c i v i l r e s p o n s i b i l i t y o f tho Sta^tes, goes beyond the g e n e r a l l y 
accepted r u l e s of i n t e r n a t i o n a l law. 

"The f o l l o w i n g question may p r o p e r l y be r a i s e d ; i f Genocide i s a crime 
under an i n t e r n a t i o n a l Convention and i f such crimes, when committed by a 
government i n i t s own t e r r i t o r y a g a i n s t i t s own c i t i z e n s , are a matter of 
i n t e r n a t i o n a l concern, why should not the Sta t e r e s p o n s i b l e f o r ac t s of 
genocide a g a i n s t i t s own n a t i o n a l s be l i a b l e f o r the r e p a r a t i o n of the 
c i v i l damages caused, j u s t as i t i s r e s p o n s i b l e f o r the c r i m i n a l prosecution 
of those who have perpetrated these a c t s a g a i n s t n a t i o n a l s of another State? 
T h i s would seem to be the l o g i c a l c o n c l u s i o n of the c i v i l r e s p o n s i b i l i t y 
o f the S t a t e . " З З 1 / 

3 2 7 . I n another w r i t e r ' s view, a r t i c l e IX of the Convention not only r e j e c t e d the 
c r i m i n a l r e s p o n s i b i l i t y of the State but even d e f i n e d the p r i n c i p l e of i t s c i v i l 
r e s p o n s i b i l i t y " i n terms which are not as exact as i s customary i n l e g a l science. 
The a p p l i c a t i o n o f a r t i c l e IX w i l l prove d i f f i c u l t i n p r a c t i c e , e s p e c i a l l y where 
the c i v i l r e s p o n s i b i l i t y of a State to i t s own n a t i o n a l s i s concerned". He 
concludes t h a t the t e x t of a r t i c l e IX i s ambiguous. 3 3 2 / 

328. Another w r i t e r expresses the o p i n i o n t h a t ; 

"In view of the t e x t of A r t i c l e 3 .6 .sub, 2 of the St a t u t e o f the 
I n t e r n a t i o n a l Court of J u s t i c e the words of tho present A r t i c l e IX ' i n c l u d i n g 
those r e l a t i n g to the r e s p o n s i b i l i t y of a Sta t e f o r genocide or any of the 
other a c t s enumerated i n A r t i c l e I I I ' are superfluous. The j u r i s d i c t i o n of 
the Court comprises the determination of tho c i v i l l i a b i l i t y of States f o r 
breach o f i n t e m a - t i o n a l o b l i g a t i o n s . The Court i s competent to e s t a b l i s h 
a breach o f t r e a t y and to decide on tho nature and extent of the r e p a r a t i o n 
to bo made f o r such breach. " З З З / 

3 3 0 / Robinson, op. c i t . , pp. I O 2 - I O 3 . 

3 3 1 / I b i d . , p. 1 0 4 . 

332/" P l a n z e r , o p . c i t . , p. 128 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
3 3 3 / Drost, o p . c i t . , p. 1 3 4 . A r t i c l e 36 ( 2 ) of the St a t u t e of the Court 

l i s t s among tho l e g a l disputes f o r which S t a t e s P a r t i e s to the Statut e may 
recognize i t s j u r i s d i c t i o n as compulsory i p s o f a c t o "the nature o r extent of the 
r e p a r a t i o n to be made f o r the broach o f an i n t o m a t i o n a l o b l i g a t i o n . " 
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329. Tho S p e c i a l Rapporteur f i n d s i t d i f f i c u l t to share the o p i n i o n ( r e f e r r e d to 
i n paragraphs 325 and 326 above) t h a t a r t i c l e IX e s t a b l i s h e s an i n t e r n a t i o n a l c i v i l 
r e s p o n s i b i l i t y of the Sta t e to i t s own n a t i o n a l s . I n the absence of any case where 
the a r t i c l e has been a p p l i e d and i n t e r p r e t e d by the I n t e r n a t i o n a l Court o f J u s t i c e , 
both the preparatory work, as described m paragraphs 310-51? above, and the t e x t 
of the a r t i c l e i t s e l f l o a d him to doubt that the purpose of the p r o v i s i o n was to 
in c l u d e i n the concept of i n t e r n a t i o n a l r e s p o n s i b i l i t y of the S t a t e , which o f i t s 
very nature i m p l i e s s o l e l y l e g a l r e l a t i o n s between S t a t e s , 354/ a l i a b i l i t y towards 
i t s own n a t i o n a l s . I f such vías not the case, the p r o v i s i o n seems su p e r f l u o u s . 
I n any event, i f i t were dccidicd t o review the Convention, i t would be d e s i r a b l e to 
c l e a r up the problem of the scope of State r e s p o n s i b i l i t y . 

550. As regards the s i g n i f i c a n c e o f a r t i c l e IX of tho Convention, a w r i t e r has 
expressed the o p i n i o n t h a t ; 

"The r e c o g n i t i o n o f the compulsoiy j u r i s d i c t i o n o f the Court i n a l l 
disputes between C o n t r a c t i n g P a r t i e s a r i s i n g under the Convention c o n s t i t u t e s 
an important means of i n t e r n a t i o n a l j u d i c i a l implementation of a t r e a t y on 
subst a n t i v e c r i m i n a l law by way of the i n t e r n a t i o n a l c i v i l r e s p o n s i b i l i t y o f 
St a t e s . UndoubtedJ.y the A r t i c l e contains a p r o v i s i o n o f c a r d i n a l 
s i g n i f i c a n c e but i t does not co n t r i b u t e to i n t e m a , t i o n a l and i n d i v i d u a l 
c r i m i n a l j u s t i c e . " 5 5 5 / 

551» The S p e c i a l Rapporteur would say that tho compulsory j u r i s d i c t i o n of tho 
I n t e r n a t i o n a l Court of J u s t i c e on genocide might, t h e o r e t i c a l l y , be of some 
importance f o r the a p p l i c a t i o n of the Convention, b e a r i n g i n mind the non-existence 
of an i n t e m a . t i o n a l c r i m i n a l court and the i n e f f e c t i v e n e s s of the p r o v i s i o n s o f 
a r t i c l e VI on tho competence of n a t i o n a l courts i n the t e r r i t o r y where the crime 
was committed.536/ Nevertheless, the f a c t t h a t a r t i c l e IX has not been a p p l i e d , 
although a c t s of genocide have boon a l l e g e d s i n c e the 1948 Convention came i n t o 
f o r c e , casts doubt on the p r a c t i c a l usefulness of t h i s a r t i c l e . 

J , I n v i t a t i o n s to become p a r t i e s to the Convention  
addressed by the General Assembly to non-member  
States i n accordance w i t h a r t i c l e XI of the  

Convention 

332. A r t i c l e XI of the Genocide Convention s p e c i f i e s , i n t e r a l i a , t h a t ; 

"The present Convention s h a l l be open u n t i l 31 December 1949 f o r 
signat u r e on b e h a l f o f any Member of tho U n i t e d Nations and of any non-member 
Sta,te to which an i n v i t a t i o n to s i g n has been addressed by the 
General Assembly. ... A f t e r 1 January 1950, the present Convention may be 
acceded to on b e h a l f of any Member of the Uni t e d Nations and of any 
non-member State which has r e c e i v e d an i n v i t a t i o n as a f o r e s a i d . " 

334/ See, f o r i n s t a n c e . Report of the Internationa,l Law Commission on the  
vrork o f i t s t w e n t y - f i f t h s e s s i o n (7 May-13 J u l y 1975)? d r a f t a r t i c l e s on S t a t e 
r e s p o n s i b i l i t y (A/ 9 0 1 0 ) , para. 58, a r t i c l e I , (2) to ( 4 ) . 

355/ Drost, o p . c i t . , p. 154. 

556/ See para. 211 above. 
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335. By r e s o l u t i o n 368 (iv) of 3 Decenber 1949, the General Assembly requested 
the Secretary-General t o send i n v i t a t i o n s : 

"to each non-member State which i s or h e r e a f t e r becomes an a c t i v e member 
of one or mo::c of the s p e c i a l i z e d a.gencies of the U n i t e d Nations, or which 
i s or h e r e a f t e r becomes a Party to the Statut e of the I n t e r n a t i o n a l Court 
of J u s t i c e " . 

334. Among the r e s e r v a t i o n s and statements made by the Govommont of Mongolia when 
t h a t country acceded to the Genocide Convention, the f o l l o w i n g t e x t concerns 
a r t i c l e XI of the Convention*. 

"The Govommont of the Mongolian People's Republic deems i t appropriate 
to draw a t t e n t i o n to the d i s c r i m i n a t o r y character of a r t i c l e XI of the 
Convention, under the temis o f which a nuraber of States are precluded from 
acceding to the Convention and declares t h a t tho Convontion deals w i t h 
matters which a f f e c t the i n t e r e s t s of a l l S t ates and i t should, t h e r e f o r e , 
be open f o r accession by a l l States".3 3 7 / 

335. The f o l l o w i n g considerations contained i n tho a d v i s o r y o p i n i o n of the 
I n t e r n a t i o n a l Court of J u s t i c e on r e s e r v a t i o n s to the Convention on the Prevention 
and Punishment of the Crime of Genocide seem l i k o l y to shed l i g h t on the questions 
d e a l t w i t h i n t h i s chapter: 

"The o r i g i n s of the Convention show t h a t i t was the i n t e n t i o n of the 
U n i t e d Nations to condemn and punish genocide as 'a crime undor i n t e r n a t i o n a l 
law' i n v o l v i n g a d e n i a l of the r i g h t of exi s t e n c e of ' e n t i r e htmian groups, a 
d e n i a l which shocks the conscience of mankind and r e s u l t s i n great l o s s e s to 
humanity, and which i s contrary to mora,l law and to the s p i r i t and aims of 
tho U n i t e d Nations ( R e s o l u t i o n 96 ( l ) o f the General Assembly, 
December 11 ,1946). The f i r s t consequence a r i s i n g from t h i s conception i s 
th a t ... A second consequence i s the u n i v e r s a l character both of the 
condemnation o f genocide and of the co-operation r e q u i r e d ' i n order to 
l i b e r a t e manlcind from such an odious scourge' (Preamble to the Convention). 
The Genocide Convention was there f o r e intended by tho General Assembly and 
by tho c o n t r a c t i n g p a r t i e s to be d e f i n i t e l y u n i v e r s a l i n scope. I t was i n 
f a c t approved on Decerabiar 9,1948 by a r e s o l u t i o n which was unanimously 
adopted by f i f t y - s i x States ... The ob j e c t and purpose of the Genocide 
Convention imply that i t was the i n t e n t i o n o f the General Assembly and of 
tho Sta,tes which adopted i t that as many States as p o s s i b l e should 
p a r t i c i p a t e . The complete e x c l u s i o n from the Convention of one or more 
St a t e s would not only r e s t r i c t the scope of i t s a p p l i c a t i o n , but would 
d e t r a c t from tho a u t h o r i t y of tho moral and humanitarian p r i n c i p l e s which 
are i t s basis. 3 3 8 / 

337/ M u l t i l a t e r a l t r e a t i e s i n respect of vrhich the Secretary-General performs  
d e p o s i t a r y f u n c t i o n s . L i s t of signatures, r a t i f i c a . t i o n s , accessions, e t c . as at  
31 December 1977 fST/LEG/SER.D/ll) (United Nations p u b l i c a t i o n . Sales No. E.78 
p. 84. 

338/ Resoirvations to the Convontion on the Pr e v e n t i o n and Punishment of the  
Crime o f Genocide, Advisory Opinion of 28 May 1951 - I.C.J. Reports 1951, 
pp. 23 and 2 4 . 
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356. Moreover, i t should he noted t h a t the I n t e r n a t i o n a l Convention on the 
Suppression and Punishment of the Crime of Apartheid (adopted hy tho 
General Assanhly i n r e s o l u t i o n 5068 (XXVIII) of 30 November 1975) provided i n 
a r t i c l e X I I I t h a t : 

"Tho present Convention i s open f o r signature by oil S t a t e s . Any State 
which does not s i g n the Convention before i t s entry i n t o f o r c e may accede 
to i t . " 

The Convention on the P r e v e n t i o n and Punishment of Crimes a g a i n s t I n t e r n a t i o n a l l y 
P r o t e c t e d Persons, i n c l u d i n g Diplomatic Agents (adopted by tho General Assembly i n 
r e s o l u t i o n 5166 ( X X V I I l ) of 14 December 1975) provided t h a t : 

"This Convention s h a l l bo open f o r signature by a l l S t a t e s , i m t i l 
51 December 1974 at U n i t e d Nations Heaxlquarters i n New York." ( a r t i c l e 14) 

and t h a t : 

"This Convention s h a l l remain open f o r accession by any S t a t e . The 
instruments of accession s h a l l be deposited w i t h the Sccretn,ry-General o f 
the U n i t e d N a t i o n s . " ( a r t i c l e l 6 ) 

537. The Government of F i n l a n d t r a n s m i t t e d the followings 

"In order to have the Convention u n i v e r s a l l y a p p l i e d , an i n v i t a t i o n 
to non-member Sta t e s to become p a r t i e s to the Convention would be 
roconffiionda,ble. "559/ 

358. The Government of Romania, t r a n s m i t t e d the f o l l o w i n g ; 

"With regard to tho problem of detennining the Member or non-member 
States of the U n i t e d Nations to which tho U n i t e d Nations General Assembly 
should address i n v i t a t i o n s to become p a r t i e s to the 1948 Convention ( i n 
accordance w i t h a r t i c l e X I , para^graph 3, of the Convention), Romania, 
considers tha-t the e f f e c t i v e implementation of the p r i n c i p l e o f u n i v e r s a l i t y , 
and the need to create an e f f e c t i v e i n t e r n a t i o n a l system to prevent and 
punish genocide, make imperative an i n v i t a t i o n to every country, without 
d i s t i n c t i o n , to accede to t h i s Convention. " 5 4 0 / 

539. The Government of the U n i t e d Kingdom t r a n s m i t t e d the f o l l o w i n g : 

"Tho U n i t e d Kingdom Government ha.ve no i n f o r m a t i o n to the e f f e c t t h a t 
any Sta-te which i s not a member of the U n i t e d Nations wishes to become a 
p a r t y to tho Convention. I n the event t h a t any such S t a t e wishes t o 
become a p a r t y t o tho Convention, i t v r i l l be open to any such S t a t e t o 
inform the U n i t e d Nations of i t s v r i s h e s . " 3 4 l / 

559/ InforBiation and vievrs f u r n i s h e d by the Govomment of F i n l a n d on 
26 January 1975-

540/ I n f o m a t i o n and views f u r n i s h e d by tho Govcmmont of Romania on 
26 February 1975* - . 

341/ I n f o m a t i o n and views f u r n i s h e d by the Government of tho U n i t e d ICingdon 
of Great B r i t a i n and Northern I r e l a n d on 18 J u l y 1973. 
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340« One a.-uthor w r i t e s ; " A r t i c l e XI has l o s t much of i t s s i g n i f i c a n c e since the 
U n i t e d Na.tions have p r a c t i c a l l y hocomo u n i v e r s a l ... However, as a matter of 
p r i n c i p l e the procedure of adherence set out i n the t e x t must be censured."342/ 

341 • I n the Sub-Commission, some members r e f e r r e d to the n e c e s s i t y of opening the 
Convention to a l l States, i n ord^cr to ensure i t s u n i v e r s a l a p p l i c a t i o n . 3 4 3 / 

342. I n view o f the u n i v e r s a l character o f the Genocide Convention, the S p e c i a l 
Rapporteur f e e l s that the p o s s i b i l i t i e s o f f e r e d to tho General Assembly by 
a r t i c l e X I of the Convention of addressing i n v i t a t i o n s to any State which i s not 
a member of the U n i t e d Nations, without any d i s c r i m i n a t i o n , should be considered. 
Moreover, i f i t was decided to adopt now i n t e r n a t i o n a l instruments, i t would be 
necossa,iy t o ensure tho,t the Convention and such instruments would be open to 
a l l S t a t e s . 

K. Question of extending the Convontion to t e r r i t o r i e s  
f o r the conduct of whose f o r e i g n r e l a t i o n s States  

pa.rties to the Convention are r e s p o n s i b l e 
( A r t i c l e X I I of the Convention) 

343. During the d i s c u s s i o n s which preceded tho f i n a l d r a f t i n g of tho Genocide 
Convention one question v/as r a i s e d , namely whether the Convention vrould apply 
e q u a l l y and do .jure to t e r r i t o r i e s f o r the conduct of whose f o r e i g n r e l a t i o n s 
Sta.tes p a r t i e s to the Convention were r e s p o n s i b l e . A f t e r a lengthy d i s c u s s i o n i t 
was decided t h a t a p p l i c a t i o n of the Convention to those t e r r i t o r i e s could not be 
automatic. 

344. -A-s a p p l i c a t i o n could not be do лиге and as i t v/as d e s i r e d t h a t the sphere of 
a p p l i c a t i o n o f the Convention should bo as wide as p o s s i b l e a r t i c l e X I I v/as 
i n t r o d u c e d , which i s worded as f o l l o w s : 

"Any C o n t r a c t i n g P a r t y may at any time, by n o t i f i c a t i o n addressed to 
the Secretary-General of the U n i t e d Nations, extend the a p p l i c a t i o n of the 
present Convention to a l l or any of the t e r r i t o r i e s f o r the conduct of whose 
f o r e i g n r e l a t i o n s that C o n t r a c t i n g P a r t y i s r e s p o n s i b l e . " 

345. T h i s a r t i c l e , which introduced wha.t was c a l l e d tho " c o l o n i a l clause" i n t o tho 
Genocide Convention, was not i n the dra,ft Convention prepared by the 
Secretary-General nor i n t h a t prepared by the Ad Hoc Committee on Genocide. The 
t e x t o f the now a r t i c l e was proposed i n the S i x t h Committee ( A / C . 6 / 2 3 6 ) and was 
adopted by t h a t Coriimittee by 18 votes to 9 , w i t h I 4 a b s t e n t i o n s . 

346. The Committee r e j e c t e d by 19 votes to 10 , w i t h I 4 a b s t e n t i o n s , an amendment 
( A / C . 6 / 2 6 4 ) c a l l i n g f o r tho i n s e r t i o n m the Convontion of a t o t a l l y d i f f e r e n t 
c l a u s e , p r o v i d i n g t h a t : "The a p p l i c a t i o n of tho present Convention s h a l l extend 
e q u a l l y t o tho t e r r i t o r y of the Sta,te acceding to the Convention, and to a l l 
t e r r i t o r i e s i n regard to v/hich that State performs the f u n c t i o n s of the governing 
and a.dministoring a u t h o r i t y ( i n c l u d i n g t r u s t and other non-solf-goveming 
t e r r i t o r i e s ) . " 

342/ Drost, o p . c i t . . p. 136. 

343/ B/CN.4/1101, para. I4O; E/CN .4/Sub .2/SR .659, p. 6 3 . 
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547. I n support of the proposal to i n s e r t a r t i c l e X I I i n the Convention i t uas 
argued t h a t , as the Convention would r e q u i r e the adoption i n most c o u n t r i e s of new 
l e g i s l a t i v e measures to ensure i t s a p p l i c a t i o n , i t was c o n s t i t u t i o n a l l y i m p ossible 
f o r a State r e s p o n s i b l e f o r the conduct of the f o r e i g n r e l a t i o n s of o t h e r 
t e r r i t o r i e s , some of which were completely s e l f - g o v e r n i n g i n t h e i r i n t e r n a l a f f a i r s , 
to acc.ept ..the Convention on t h e i r behalf without f i r s t c o n s u l t i n g them. Moreover, 
there was no l e g a l means of imposing on a metropolitan Government the o b l i g a t i o n 
to extend a convention to c o l o n i a l t e r r i t o r i e s , p a r t i c u l a r l y i f those t e r r i t o r i e s 
were, f o r i n t e r n a l purposes, s e l f - g o v e r n i n g . I t was f u r t h e r s t a t e d that the 
proposal to add a r t i c l e X I I was designed not to exclude any c o l o n i a l t e r r i t o r y from 
becoming a p a r t y to the Convention but to f o l l o w the usual p r a c t i c e of u s i n g every 
a v a i l a b l e - l e g i s l a t i v e measure to recommend and persuade c o l o n i a l t e r r i t o r i e s to 
p a r t i c i p a t e . 344/ 

34s. I n support of the opposite proposal, namely that the Convention should be 
a u t o m a t i c a l l y a p p l i c a b l e to a l l t e r r i t o r i e s i n regard to which the S t a t e acceding 
thereto performed the f u n c t i o n s of the governing and a d m i n i s t e r i n g a u t h o r i t y , 
i t was argued that i t was extremely important f o r the Convention to apply to a l l 
co u n t r i e s and e s p e c i a l l y to non-self-governing t e r r i t o r i e s . The peoples of those 
t e r r i t o r i e s \iere most l i k e l y to become the v i c t i m s of acts of genocide and i t 
was therefore- extremely u n l i k e l y that any such t e r r i t o r y would not wish to b e n e f i t 
from the p r o v i s i o n s of the Convention. 345/ 

349• Moreover, the S i x t h Committee adopted the proposal contained i n document 
A / C , 6 / 2 6 8 r e l a t i n g to a t e x t to be included i n the d r a f t r e s o l u t i o n which i t was 
to submit to the General Assembly f o r approval. The Assembly approved the d r a f t 
r e s o l u t i o n submitted by the S i x t h Committee, Part С ( " A p p l i c a t i o n w i t h respect 
to dependent t e r r i t o r i e s , of the Convention on the P r e v e n t i o n and Punishment of 
the Crime of Genocide") of r e s o l u t i o n 26o ( i l l ) of 9 December 1948 e n t i t l e d 
"Prevention and Punishment of the Crime of Genocide" reads as f o l l o w s : 

"The General Assembly recommends that P a r t i e s to the Convention on the 
' P r e v e n t i o n and Punishment of the Crime of Genocide which a d m i n i s t e r dependent 

t e r r i t o r i e s should take such measurer; as are necessary and f e a s i b l e to enable 
the p r o v i s i o n s of the Convention to be extended to those t e r r i t o r i e s as soon 
as p o s s i b l e " , 

350, I n becoming p a r t i e s to the Convention, A l b a n i a , A l g e r i a , B u l g a r i a , the 
B y e l o r u s s i a n S oviet S o c i a l i s t R e p ublic, Czechoslovalcia, Mongolia, Poland, Romania, 
the U k r a i n i a n Soviet S o c i a l i s t Republic and the Union of S o v i e t S o c i a l i s t R e p ublics 
included i n t h e i r d e c l a r a t i o n s and r e s e r v a t i o n s a text s i m i l a r i n substance 
concerning a r t i c l e X I I . I n that t e x t , the aforementioned Governments expressed 
t h e i r disagreement w i t h the p r o v i s i o n s of a r t i c l e X I I of the Convention s t a t i n g 
that a l l the clauses of the Convention should apply to n o n - s e l f - g o v e r n i n g 
t e r r i t o r i e s , i n c l u d i n g Trust T e r r i t o r i e s . I n the d e c l a r a t i o n s and r e s e r v a t i o n s 
made by Hungary, i t was stated that Hungaiy reserved i t s r i g h t s " w i t h regard to 

344/ O f f i c i a l Records of the General Assembly, Third Session, P a r t I , S i x t h  
Committee, 107th meeting, pp. 471, 475 and 476. 

345/ I b i d . , p. 472. 
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the p r o v i s i o n s of a r t i c l e X I I which do not define the o b l i g a t i o n s of countries 
having c o l o n i e s w i t h regs.rd to questions of c o l o n i a l e x p l o i t a t i o n and to acts 
•which might be described as genocide". 3 4 6 / 

3 5 1 . With regard to the a p p l i c a t i o n of a r t i c l e X I I of the Convention, i t should 
be noted t h a t the Governments of A u s t m l i a , Belgium and the United lÜLngdom, 
c o u n t r i e s which became p a r t i e s to the Convention a t d i f f e r e n t times, n o t i f i e d 
the S e c r e t a i y - G e n e r a l that they were extending a p p l i c a t i o n of the Convention to 
the t e r r i t o r i e s f o r the conduct of whose f o r e i g n r e l a t i o n s they were r e s p o n s i b l e . 
The A u s t r a l i a n Government, i n r a t i f y i n g the Convention i n 1949» reported that i t 
vjas extending the a p p l i c a t i o n thereof to a l l the t e r r i t o r i e s f o r whose f o r e i g n 
r e l a t i o n s i t was r e s p o n s i b l e . The B e l g i a n Government, i n r a t i f y i n g the Convention 
i n 1 9 5 2 , reported that i t had extended the a p p l i c a t i o n of the Convention to the 
B e l g i a n Congo and to the Trust T e r r i t o r y of Rwanda-Urundi, The United lüngdom, i n 
acceding to the Convention i n 1 9 7 0 , declared that i t was extending the a p p l i c a t i o n 
of the Convention to the f o l l o w i n g t e r r i t o r i e s : Channel I s l a n d s , I s l e of I-Jan, 
Dominica, Grenada, S t . L u c i a , S t , Vincent, Bahamas, Bermuda, B r i t i s h V i r g i n I s l a n d s , 
F a l k l a n d I s l a n d s and Dependencies, F i j i , G i b r a l t a r , Hong Kong, P i t c a i r n , S t. Helena 
and Dependencies, Seychelles, Turks and Caicos Islands and the Kingdom of 
Tonga. 3 4 7 / 

3 5 2 . The United Kingdom Government communicated the f o l l o w i n g ; 

"The United Kingdom Government consider that the e x i s t i n g p r o v i s i o n s of 
a r t i c l e X I I are s a t i s f a c t o r y . At the time of a c c e s s i o n to the Convention, the 
United Kingdom Government extended i t s a p p l i c a t i o n to the great m a j o r i t y of 
the t e r r i t o r i e s f o r whose e x t e r n a l r e l a t i o n s they were a t t l i a t time r e s p o n s i b l e . 
Subsequently l e g i s l a t i o n has been enacted i n the remaining dependent 
t e r r i t o r i e s to give e f f e c t to the p r o v i s i o n s of the Convention vhen extended 
to them, and c o n s i d e r a t i o n i s now being given to the f o r m u l a t i o n of the 
necessary Orders i n C o u n c i l e f f e c t i n g such extension". 34^/ 

3 5 3 . The Romanian Government communicated the f o l l o w i n g : 

" A r t i c l e X I I of the Convention on the Prev e n t i o n and Punishment of 
the Crime of Genocide maintains the c o l o n i a l clause which recognizes the 
r i g h t of St a t e s p a r t i e s to extend a p p l i c a t i o n of the Convention i f they 
wish to the t e r r i t o r i e s f o r the conduct of whose f o r e i g n r e l a t i o n s they 
are r e s p o n s i b l e . 

"In s t i p u l a t i n g t h i s r i g h t , the p r o v i s i o n s of a r t i c l e X I I of the 
Convention are m a n i f e s t l y a n a c h r o n i s t i c and outdated as they are contrary 
to important r e s o l u t i o n s and documents adopted i n recent years by the 

3 4 6 / E/CN .4/Sub.2/302, annex. 
3 4 7 / M u l t i l a t e r a l T r e a t i e s i n respect of which the Secretary-General Performs  

D e p o s i t a r y F u n c t i o n s ; L i s t of Signatures, R a t i f i c a t i o n s , Accessions, e t c . as at  
31 December 1977 (ST/LEG/SER.D/11) (United Hâtions P u b l i c a t i o n . 
S a l e s No. E . 7 8 . V . 6 ) , p. 8 2 . 

_34§/ Information and views f u r n i s h e d by the United Kingdom Government on 
18 J u l y 1 9 7 3 . 
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United Nations General Assembly; the D e c l a r a t i o n on the G r a n t i n g of 
Independence to C o l o n i a l Countries and Peoples ( r e s o l u t i o n 1514 (XV) of 
14 December i 9 6 0 ) , u l i i c h recognizes the r i g h t of peoples to s e l f -
determination; the D e c l a r a t i o n on P r i n c i p l e s of I n t e r n a t i o n a l Law 
concerning F r i e n d l y R e l a t i o n s and Co-operation among States i n accordance 
w i t h the Charter of the United Nations ( r e s o l u t i o n 2625 (XXV) of 
24 October 1 9 7 0 ) , which s t i p u l a t e s that the s u b j e c t i o n of peoples to 
subjugation, domination and e x p l o i t a t i o n c o n s t i t u t e s a v i o l a t i o n of 
t h e i r r i g h t to s e l f - d e t e r m i n a t i o n , a d e n i a l of fimdamental human r i g h t s 
and i s c o n t i u r y to the Charter; the D e c l a r a t i o n on the Occasion 
of the T w e n t y - f i f t h A n n i v e r s a i y of the u n i t e d Nations ( r e s o l u t i o n 2б27 (XXV) 
of 24 October 1 9 7 0 ) , which r e a f f i r m s the i n a l i e n a b l e r i g h t of peoples to 
s e l f - d e t e r m i n a t i o n , recognizes the l e g i t i m a c y of the s t r u g g l e of c o l o n i a l 
peoples f o r t h e i r freedom by a l l appropriate means at t h e i r d i s p o s a l and 
s t r o n g l y condemns the p o l i c y of apartheid and a l l a c t i o n s designed to 
deprive the peoples of those r i g h t s , 5 4 9 / 

3 5 4 . I t should be noted that the m u l t i l a t e r a l conventions most r e c e n t l y adopted 
by the United Nations General Assembly, i n c l u d i n g the conventions w i t h respect to 
i n t e r n a t i o n a l penal law (such as those mentioned i n paragraph ЗЗ6 above), no 
longer c o n t a i n p r o v i s i o n s s i m i l a r to those i n a r t i c l e X I I of the Genocide 
Convention, 

3 5 5 , R e f e r r i n g to a r t i c l e X I I of the Genocide Convention, one w r i t e r made the 
f o l l o j - i i n g remarks; 

"A s i m i l a r clause i n other t r e a t i e s may be c o r r e c t and a p p r o p r i a t e ; 
i n a convention on genocide i t seems out of p l a c e . S u r e l y , any c o l o n i a l 
government w i l l be able to comply w i t h the p r o v i s i o n s of the Convention. 
The o b l i g a t i o n s set out i n A r t i c l e s V, VI, VII can be performed i n dependent 
t e r r i t o r i e s j u s t as w e l l as i n the metropolitan country. The l e g a l r u l e s 
and d e f i n i t i o n s under A r t i c l e I , I I , and IV are e q u a l l y capable of 
a p p l i c a t i o n arcrv^here. I n t r i n s i c a l l y the Convention does not c o n t a i n 

3 4 9 / Information and views f u r n i s h e d by the Romanian Government on 
26 February 1 9 7 3 . 
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a n y t h i n g which could w i t h l i o l d s t a t e s to accept the consequences imder 
A r t i c l e s V I I I and IX. There seem to be no reasons based on the contents 
of the Convention ii)hy i t s t e r r i t o r i a x scope should be l i m i t e d . V/hy, then, 
exclude c e r t a i n c o l o n i a l t e r r i t o r i e s i f c o n s t i t u t i o n a l o b s t a c l e s can be 
avoided a l o n g a d i f f e r e n t way? 

"A signature on behalf of a government does not bind Jthe ^ t a t e to 
r a t i f y the Convention a f t e n j a r d s . R a t i f i c a t i o n o r accession can always 
take p l a c e e i t h e r on behalf of expressly s p e c i f i e d c o l o n i e s or by way of 
e x c e p t i n g e x p r e s s l y designated dependencies. V/hen c o n s t i t u t i o n a l 
arrangements between the metropolitan and c o l o n i a l governments do not 
a l l o w i n t e r n a t i o n a l commitments b i n d i n g the t e r r i t o r i a l dependencies 
without previous c o n s u l t a t i o n between the tvjo governments, r a t i f i c a t i o n 
o r a c c e s s i o n could be e f f e c t e d subject to c e r t a i n t e r r i t o r i a l r e s e r v a t i o n s . 
The s i t u a t i o n resembles the d i f f i c u l t y of f e d e r a l governments accepting 
i n t e r n a t i o n a l o b l i g a t i o n s vrhich r e q u i r e n a t i o n a l implementation by 
means of l e g i s l a t i v e , executive and j u d i c i a l measures under the domestic 
l e g a l systems of the Member Stat e s . 

"As submitted before A r t i c l e X I I r e l a t i n g to the t e r r i t o r i a l 
a p p l i c a t i o n of the Convention ajid, t h e r e f o r e , r e a l l y belonging to the 
s u b s t a n t i v e p a r t which i s hidden away as i t were among the formal 
p i x ) v i s i o n s , should not have f i g u r e d i n the t e x t a t a l l . " ЗЗО/ 

3 5 6 . The S p e c i a l Rapporteur notes that a r t i c l e X I I no longer r e f l e c t s current 
U n i t e d Nations p r a c t i c e w i t h respect to m u l t i l a t e r a l conventions o r the progress 
of i n t e r n a t i o n a l r e a l i t y towards completion of the d e c o l o n i z a t i o n process. 

3 3 0 / D r o s t , op. c i t . , pp. 112 and I 3 6 . 
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L. Question of reservations to the Convention 

3 5 7 . In this chapter, the Special Rapporteur intends to present certain general 
pi4)blems which have been raised concerning reservations to the Genocide Convention. 
Declarations and reservations concerning specific articles of the Convention are 
mentioned at appropriate points i n the present study. 

1.'Advisory opinion of the International Court of Justice 
of 28 Hay 1951 

(a) Circumstances leading to the request for an advisory opinion of the Court 

5 5 8 , The Genocide Convention does not contain anj-- provision relating to 
reservations. The draft Convention prepared by the Secretary-General included 
the t i t l e s "Article XVII (reservations)" but no text was proposed. According to 
the comments under that t i t l e : 

, "At the present stage of the preparatory voxk, i t i s doubtful л/hether 
reservations ought to be permitted and \/hether an article relating to 
reservations ought to be included i n the Convention. 

"Vfe shall restrict ourselves to the following remarks: 

"1. It would seem that reservations of a general scope have no place 
in a Convention of this kind vihich does not deal with the private interests 
of a State, but \/ith the preservation of an element of international order. 

"Por example, the Convention w i l l or w i l l not protect this or that 
. human group. It i s unthinlcable that i n that respect the scope of the 
Convention should vary according to the reservations possibly accompanying 
accession by certain States. 

"2. Perhaps i n the course of discussion i n the General Assembly i t 
w i l l be possible to allow certain limited reservations. 

"These reservations might be of two Icindss either reservations v/hich 
would be defined by the Convention i t s e l f , and which a l l the States would 
have the option to express, or questions of detail which some States might 
wish to reserve and v/hich the General Assembly might decide to allow."35,1/ 

The Ad Hoc Committee on Genocide instructed a Sub-Committee to deal vdth that 
problem, and i n adopting the Sub-Committee's conclusions 352/ decided that there 
v/as no need for any reservations. 3 5 3 / 

^ E / 4 4 7 , p. 5 5 . 

Í 5 2 / E / A C . 2 5 / 1 0 , p. 5 . 

3 5 3 / E / A C . 2 5 / 1 0 , p. 7 . 
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3 5 9 . No p r o p o s a l Mas put forx/ard i n the S i x t h Committee f o r the i n c l u s i o n o f an 
a r t i c l e on r e s e r v a t i o n s . A f t e r the f i n a l t e x t uas accepted, s e v e r a l delegations 
r e s e r v e d the p o s i t i o n of t h e i r Governments u i t h respect to the d r a f t C-enocide 
Convention o r c e r t a i n a r t i c l e s thereof, 35,4/ uhich seemed to i n d i c a t e that 
reservations v o u l d he formulated uhen the r e s p e c t i v e States became p a r t i e s to 
the Convention. 

3 6 0 . The r e s e r v a t i o n s made by a тшЪет of States vhen s i g n i n g the Convention and 
those i n t r o d u c e d by a number of States i n t h e i r instruments of r a t i f i c a t i o n and 
accession to the Genocide Convention, together u i t h the o b j e c t i o n s by c e r t a i n 
S t a t e s to the substance of those r e s e r v a t i o n s r a i s e d c e r t a i n problems \/ith respect 
to the performance of depositary- f u n c t i o n s by the Secretary-General under the 
p r o v i s i o n s o f a r t i c l e X I I I r e l a t i n g to the e n t r y i n t o force of the Convention. 3 3 3 / 
As the Secretary-General pointed out i n h i s r e p o r t on r e s e r v a t i o n s to m u l t i l a t e r a l 
conventions submitted to the General Assembly at i t s f i f t h s e s s i o n , the r u l e 
v/hich he had follov/ed i n the absence of s p e c i f i c p r o v i s i o n s i n a convention 
governing r e s e r v a t i o n procedures vas as f o l l o v / s : 

"A State may malee a r e s e r v a t i o n v/hen s i g n i n g , r a t i f y i n g o r acceding to 
a convention, p r i o r to i t s e n t r y i n t o f o r c e , o n l y v/ith the consent of a l l 
S t a t e s v/hich have r a t i f i e d or acceded thereto up to the date of entry i n t o 
f o r c e 5 and may do so a f t e r the date of e n t r y i n t o f o r c e o n l y v/ith the consent 
o f a l l S t a t e s v/hich have theretofore r a t i f i e d o r acceded." 3 5 6 / 

I t had consequently appeared to the Secretary-C-cneral t h a t the lega.1 e f f e c t o f 
o b j e c t i o n s to r e s e r v a t i o n s to the Genocide Convention vrould reqviire an earls'-
d e t ermination i n order to e s t a b l i s h ^rhether S t a t e s making r e s e r v a t i o n s to vrhich 
o b j e c t i o n had been r a i s e d vere to be counted among those necessarjr to perrait the 
e n t r y i n t o f o r c e of the Convention. The Secretary-General had therefore requested 
that an item on r e s e r v a t i o n s to m u l t i l a t e r a l conventions be i n c l u d e d i n the agenda 
of the f i f t h s e s s i o n of the General Acsemblj--. The Assembly had r e f e r r e d the 
matter t o the S i x t h Committee f o r c o n s i d e r a t i o n . 3 5 7 / 

3 5 4 / O f f i c i a l Eecords of the General Assembly, T h i r d Session, P a r t I , 
S i x t h Committee, 1 3 2 n d and 133i'd meetings, pp. 7 0 1 - 7 1 1 • 

3 5 5 / These p r o v i s i o n s read a.s f o l l o v / c : 
"On the date vrhen the f i r s t twenty instruments o f r a t i f i c a t i o n or 

a c c e s s i o n have been deposited, the Secretar3'"-GeneraJ. s h a l l dravr up a 
•procos-verbal and transmit a copy o f i t to each Ilember of the United ITations 
and to each o f the non-member S t a t e s contemplated i n a r t i c l e X I . 

"The present Convention s h a l l come i n t o force on the n i n e t i e t h day 
f o l l o v r i n g the date of deposit o f the tv/entieth instrument of r a t i f i c a t i o n or 
a c c e s s i o n . " ( A r t i c l e XI of the Convention vras reproduced i n para. 59 above). 

. 3 5 6 / A / 1 3 7 2 , para. 4 6 . 

3 5 7 / O f f i c i a l Records of the General Assembly, F i f t h Session, Annexes, 
agenda i t e m 5 6 , Report of the S i x t h Committee (A / 1 4 9 4 / C o r r . l , para. 3)» P- 2 5 ' 
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3 6 1 . The S i x t h Committee discussed the question o f r e s e r v a t i o n s from i t s 2 1 7 t h to 
i t s 2 2 5 t h meetings and, f o l l o \ ? i n e that debate, adopted a d r a f t r e s o l u t i o n . On the 
b a s i s o f that d r a f t , on I 6 November 1 9 5 0 , the General Assembly adopted 
r e s o l u t i o n 478 (V) e n t i t l e d "Reservation'- to m u l t i l a t e r a l conventions", p a r t o f 
li h i c h r e l a t e d to r e s e r v a t i o n s to the Genocide Convention and read as f o l l o w s ; 

"Considering t h a t d i f f e r e n t views regarding r e s e r v a t i o n s have been 
expressed during the f i f t h s e s s i o n of the General Assembly, and p a r t i c u l a r l y 
i n the S i x t h Committee, 

1. Requests the I n t e r n a t i o n a l Court o f J u s t i c e to give an a d v i s o r y 
o p i n i o n on the f o l l o v r i n g q u e s t i o n s ; 

' I n so f a r as concerns the Convention on the P r e v e n t i o n and 
Punishment o f the Crime o f Genocide i n the event o f a State r a t i f y i n g 
o r acceding to the Convention subject t o a r e s e r v a t i o n made e i t h e r on 
r a t i f i c a t i o n o r on accession, o r on signature follov/ed by r a t i f i c a t i o n : 

Ч . Can. the' r e s e r v i n g State bo regarded as bein g a p a r t to the 
Convention vrhile s t i l l m a intaining i t s r e s e r v a t i o n i f the r e s e r v a t i o n 
i s objected to by one or more of the p a r t i e s to the Convention but not 
by others? 

' H . I f the ansi/er to question I i s i n the a,ffirmative, v/hat i s 
the e f f e c t of the r e s e r v a t i o n as between the r e s e r v i n g State and; 

'(a) The p a r t i e s \rhich object to the r e s e r v a t i o n ? 

' (b) Tliose 1/hich accept i t ? 

' I I I . l/hat v/ould be the l e g a l e f f e c t as regards the ansv/er to 
question I i f an o b j e c t i o n to a r e s e r v a t i o n i s made; 

\ a ) By a s i g n a t o r y v/hich has not yet r a t i f i e d ? 

• (b) By a State" e n t i t l e d to s i g n o r accede but v/hich has not yet 
done so?' I 

II ... 
(b) I l a i n elements of the o p i n i o n o f the I n t e r n a t i o n a l Court of J u s t i c e 

3 6 2 . I n accordance v/ith the request o f the Creneral Assembly, the I n t e r n a t i o n a l 
Court o f J u s t i c e gave the a d v i s o r y o p i n i o n of 28 lîay 1951 on r e s e r v a t i o n s to the 
Convention on the Prevention and Punislimént of the Crime o f Genocide. 

3 6 3 . Some of the Court' s c o n s i d e r a t i o n s shed l i g h t upon the scope o f i t s o p i n i o n . 
F i r s t , the Court observed t h a t the three questions r e f e r r e d t o i t v/ere e x p r e s s l y 
l i m i t e d by the terms of the r e s o l u t i o n of the General Assembly to the Genocide 
Convention and th a t consequently the r e p l i e s v;hich the Court v/as c a l l e d upon t o 
give to them viere n e c e s s a r i l y and s t r i c t l y l i m i t e d to th a t Convention. 

file:///rhich
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Furthermore, the Covirt considered that the three questions v/ere ритеХз»- a b s t r a c t 
i n c h a r a c t e r and r e f e r r e d n e i t h e r to the r e s e r v a t i o n s which had, i n f a c t , been 
made to the Convention by c e r t a i n S t a t e s , nor to the o b j e c t i o n s which had been 
made to such r e s e r v a t i o n s by other S t a t e r . 3 5 8 / 

3 6 4 . I n examining question I , the Court p o i n t e d out, i n t e r a l i a , t hat i n the 
current s t a t e o f i n t e r n a t i o n a l p r a c t i c e , i t could c e r t a i n l y not be i n f e r r e d from 
the absence o f an a r t i c l e p r o v i d i n g f o r r e s e r v a t i o n s i n a m u l t i l a t e r a l convention 
t h a t the c o n t r a c t i n g States vere p r o h i b i t e d from malcing c e r t a i n reservations. In 
the case o f the Genocide Convention, the f a c u l t y f o r S t a t e s to malee reservations 
had been contemplated ab successive stages of the d r a f t i n g , as can be seen from 
the comment on the d r a f t Convention prepared by the Secretary-General (see 
paragraph 82 above). Tho Court f e l t t hat even more d e c i s i v e i n that connexion had 
been the debate on r e s e r v a t i o n s i n the S i x t h Committee at i t s 1 3 2 n d and 1 3 3 r d 
meetings, when c e r t a i n delegates had c l e a r l y annoxmced th a t t h e i r Governments 
cou l d o n l y s i g n o r r a t i f y the Convention subject to c e r t a i n r e s e r v a t i o n s . 3 5 9 / 
The Court recognized that an understanding had been reached i / i t h i n the 
General Assembly on the f a c u l t y to malee r e s e r v a t i o n s to the Genocide Convention 
and t h a t i t was permitted to conclude therefrom that S t a t e s becoming p a r t i e s to 
the Convention gave t h e i r assent thereto. 3 6 0 / 

3 6 5 . The Court then turned to the question o f the nature o f the r e s e r v a t i o n s that 
c o u l d be formulated i n the l i g h t o f the s p e c i a l c h a r a c t e r i s t i c s o f the Genocide 
Convention. Those c h a r a c t e r i s t i c s v;ere d e f i n e d as f o l l o v / s : the Convention i s 
based on p r i n c i p l e s v/hich are recognized as b i n d i n g on St a t e s even v/ithout any 
conve n t i o n a l o b l i g a t i o n (see paragraph 187 above); i t has a u n i v e r s a l c h a r a c t e r 
(see paragraph 335 above); i t was m a n i f e s t l y adopted f o r a purelsi- humanitarian 
and c i v i l i z i n g purpose. I t i s c l e a r from the high pvirposec o f the Convention that 
"one cannot speak o f i n d i v i d u a l advantages or disadvantages to S t a t e s , or of the 
maintenance o f a p e r f e c t c o n t r a c t u a l balance between r i g h t s and d u t i e s " . 3 6 1 /  
Prom those c o n s i d e r a t i o n s the Cou.rt drev/ the f o l l o w i n g c o n c l u s i o n s v/ith regard to 
r e s e r v a t i o n s and, more s p e c i f i c a l l y , the e f f e c t s o f o b j e c t i o n s to such reservations: 

"The o b j e c t and purpose of the Genocide Convention imply t h a t i t was 
the i n t e n t i o n o f the General Assembly and of tho Sta t e s v/hich adopted i t that 
as many S t a t e s as p o s s i b l e should p a r t i c i p a t e . The conrplete e x c l u s i o n from 
the Convention of one or more States i/ould not o n l y restrict the scope o f i t s 
a p p l i c a t i o n , but v/ould d e t r a c t from the a u t h o r i t y o f the moral and 
humanitarian p r i n c i p l e s v/hich are i t s b a s i s . I t i s in c o n c e i v a b l e that the 
c o n t r a c t i n g p a r t i e s readily contemplated t h a t an o b j e c t i o n to a minor 
reservation should produce such a r e s u l t . But even l e s s could the c o n t r a c t i n g 
p a r t i e s have intended to s a c r i f i c e the very object o f tho Convention i n favour 

3 5 8 / R e s e r v a t i o n s to the Convention on the Pr e v e n t i o n and Punishment of the  
QiTime o f Genocide, A d v i s o r y Opinion of 28 Ilay 1 9 5 1 : I.C.J. Reports 1 9 5 1 , pp.2 0 - 2 1 . 

3 5 9 / I b i d . . p. 2 2 . 

3 6 0 / I b i d . , pp. 22 and 2 3 . 

3 6 1 / I b i d . . p. 2 3 . 
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o f a v a i n d e s i r e to secure as naxiy p a r t i c i p a n t s as p o s s i b l e . The o b j e c t and 
puipose of the Convention thus l i m i t both the freedom o f malcing r e s e r v a t i o n s 
and t h a t o f o b j e c t i n g to them. I t f o l l o v i s that i t i s the c o m p a t i b i l i t y of 
a r e s e r v a t i o n w i t h tne o b j e c t and purpose of the Convention that must f u r n i s h 
the c r i t e r i o n f o r the a t t i t u d e of a otate i n maicing the r e s e r v a t i o n on 
a c c e s s i o n as w e l l as f o r tho a p p r a i s a l by a State i n o b j e c t i n g t o the 
3?eservation. Such i s tho r u l e of conduct which must giiide every State i n 
the a p p r a i s a l which i t must malee, individviall^'- and from i t s ovm standpoint, 
of the a d m i s s i b i l i t y o f any r e s e r v a t i o n . " 5 б 2 /   

3 6 6 . The Court's o p i n i o n on question I v/as г 

"That a State v/hich has made and maintained a r e s e r v a t i o n v/hich has been 
objected to by one o r more o f tho p a r t i e s to the Convention but not by 
o t h e r s , can be regarded as being a party'- to the Convention i f the r e s e r v a t i o n 
i s compatible v/ith the o b j e c t and purpose of the Conventioni otherv/ise, that 
State cannot be regarded as being a p a r t y to the Convention. " 3 6 3 / 

3 6 7 . \ / i t h regard to question I I , the Court made the f o l l o v / i n g o b s e r v a t i o n s : 

"The c o n s i d e r a t i o n s vihich form the b a s i s of the Court's r e p l y t o 
Question I are to a l a r g e extent e q u a l l y a p p l i c a b l e here. As has been 
p o i n t e d out above, each State v/hich i s a p a r t y to the Convention i s e n t i t l e d 
to appraise the v a l i d i t y o f the r e s e r v a t i o n , and i t e x e r c i s e s t h i s r i g h t 
i n d i v i d u a l l y and from i t s ovm standpoint. As no State can be bound by a 
r e s e r v a t i o n to v/hich i t ho-s not consented, i t n e c e s s a r i l y follo v / s t h a t each 
State o b j e c t i n g to i t v / i l l o r v / i l l not, on tho b a s i s o f i t s i n d i v i d u a l 
a p p r a i s a l v / i t h i n the l i m i t s o f the c r i t e r i o n o f the o b j e c t and purpose 
s t a t e d above, co n s i d e r the r e s e r v i n g State to be a party»- to the Convention. 
I n the o r d i n a r y course of events, such a d e c i s i o n v / i l l o n l y a f f e c t the 
r e l a t i o n s h i p betv/een the State making the r e s e r v a t i o n and the o b j e c t i n g S t a t e ; 
on the o t h er hand, as v / i l l be p ointed otit l a t e r , such a d e c i s i o n might aim 
at the complete e x c l u s i o n from tho Convention i n a case v/here i t v/as 
expressed b-- the adoption o f a p o s i i o n on the j u r i s d i c t i o n a l plane. 

"The disadvantages v/hich r e s u l t from t h i s p o s s i b l e divergence of viov/s -
v/hich an a r t i c l e concerning the making of r e s e r v a t i o n s c o u l d have ob v i a t e d -
are r e a l ; they are m i t i g a t e d by the common duty of the c o n t r a c t i n g S t a t e s to 
be guided i n t h e i r judgment by the c o m p a t i b i l i t y or incompatibili-fcy o f the 
r e s e r v a t i o n víith the o b j e c t and purpose of the Convention. I t must c l e a r l y 
be assumed that the c o n t r a c t i n g States are desirous of p r e s e r v i n g i n t a c t at 
l e a s t v/hat i s e s s e n t i a l t o the object of the Convention; should t h i s d e s i r e 
be absent, i t i s q u i t e c l e a r that the Convention i t s e l f v/ould be impaired 
both i n i t s p r i n c i p l e and i n i t s a p p l i c a t i o n . 

3 6 2 / I b i d , , p. 2 4 . 

3 6 3 / I b i d . , p. 29 
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" I t may 1эе that the divergence o f vie\7c between p a r t i e s as to the 
admissibility'- of a r e s e r v a t i o n \ / i l l not i n f a c t have any consequences. On 
the o t h e r hand, i t may be that c e r t a i n p a r t i e s xrho consider that the assent 
given by other p a r t i e s to a r e s e r v a t i o n i s incompatible w i t h the purpose of 
the Convention, v i l l decide to adopt a p o s i t i o n on the j u r i s d i c t i o n a l plane 
i n r e s p e c t o f t h i s divergence and to s e t t l e the dispute which thus a r i s e s 
e i t h e r by s p e c i a l agreement or by the procedure l a i d dovm i n A r t i c l e IX of 
the Convention. 

" F i n a l l y , i t may be that a Sta.te, ^ / h i l s t not c l a i m i n g that a researvation 
i s i n compatible i / i t h the object and purpose o f the Convention, w i l l 
n e v e r t h e l e s s object to i t , but t h a t an imderstanding between the State and 
the r e s e r v i n g State w i l l have the e f f e c t that the Convention w i l l enter i n t o 
f o r c e between them, except f o r the clauses a f f e c t e d by the r e s e r v a t i o n . " 5 6 4 / 

Consequently, i n r e p l y i n g to question I I the Coiirt expressed the vievi 

"(a) t h a t i f a partjr to the Convention o b j e c t s to a r e s e r v a t i o n which i t 
c o n s i d e r s to be incompatible v/ith the object and purpose o f the Convention, 
i t can i n f a c t consider that the r e s e r v i n g State i s not a p a r t y to the 
Convention; 

(b) that i f , on the other hand, a parts'- accepts the r e s e r v a t i o n as 
being compatible v/ith the object and ptirpose o f the Convention, i t can i n f a c t 
c o n s i d e r t h a t the r e s e r v i n g State i s a p a r t y to tho Convention". 3 6 5 / 

3 6 8 . A f t e r having examined question I I I the Co-urt expressed the viev/; 

"(a) t h a t an o b j e c t i o n to a r e s e r v a t i o n made by a signators»- State which 
has not y e t r a t i f i e d the Convention can have the l e g a l e f f e c t i n d i c a t e d i n 
the r e p l y to Question I only upon r a . t i f i c a t i o n . U n t i l t h a t moment i t merely 
serves as a n o t i c e to the other State o f the eventual a t t i t u d e of the 
s i g n a t o r y State ; 

(b) t h a t an o b j e c t i o n to a r e s e r v a t i o n made bj a State vihich i s 
e n t i t l e d to s i g n or accede but \rhich has not yet done so, i s v/ithout l e g a l 
e f f e c t . " 3 6 6 / 

3 6 4 / I b i d . , pp. 26 and 2 7 . 

3 6 3 / I b i d . , pp. 29 and 3 0 . 

3 6 6 / I b i d . , p. 3 0 . 
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2. Vienna Convention on the La\? of T r e a t i e s 

5 6 9 . The 1969 Vienna Convention on the Lav of T r e a t i e s , basing i t s e l f , g e n e r a l l y , 
on the o p i n i o n o f the Interna,tlonal Court of J u s t i c e of 28 Ilay 1951 j s p e c i f i e d 
i n t e r a l i a t h a t s 

"Л State may, when s i g n i n g , r a t i f y i n g , accepting, approving or 
acceding to a t r e a t y , formulate a r e s e r v a t i o n unless s 

(a) the r e s e r v a t i o n i s p r o h i b i t e d by the t r e a t y ; 

(b) the t r e a t y provides t h a t only s p e c i f i e d r e s e r v a t i o n s , which do 
not i n c l u d e the r e s e r v a t i o n i n question, may be made; or 

(c) i n cases not f a l l i n g under sub-paragraphs (a) and ( b ) , the 
r e s e r v a t i o n i s incompatible w i t h tho object and purpose o f the t r e a t y . " 
( a r t . 1 9 ) 

"(a) acceptance by another c o n t r a c t i n g State of a r e s e r v a t i o n 
c o n s t i t u t e s the r e s e r v i n g State a p a r t y to the t r e a t y i n r e l a t i o n to 
that other State i f o r when the t r e a t y i s i n force f o r those S t a t e s ; 

(b) an o b j e c t i o n by another c o n t r a c t i n g State to a r e s e r v a t i o n does 
not preclude the e n t r y i n t o f o r c e o f the t r e a t y as between the o b j e c t i n g 
and r e s e r v i n g S t a t e s u n l e s s a co n t r a r y i n t e n t i o n i s d e f i n i t e l y expressed 
by the o b j e c t i n g S t a t e ; 

(c) an act expressing a S t a t e ' s consent to be bound by the t r e a t y 
and c o n t a i n i n g a r e s e r v a t i o n i s e f f e c t i v e as soon as at l e a s t one other 
c o n t r a c t i n g State has accepted the r e s e r v a t i o n . " ( a r t . 20) 

3 7 0 ' V/ith regard to the a p p l i c a t i o n o f the foregoing p r o v i s i o - i s i n the case o f 
the Genocide Convention, once tho Convention on the Law of T r e a t i e s e n t e r s i n t o 
f o r c e , i t should be poinbed out that a r t i c l e 4 of that Convontion reads as 
follov/s s 

"Without p r e j u d i c e to the a p p l i c a t i o n of any r u l e s set f o r t h i n the 
present Convention to v/hich t r e a t i e s vrould bo subject under i n t e r n a t i o n a l 
lavi independently o f the Convention, the Convention a p p l i e s o n l y to t r e a t i e s 
v/hich are concluded by Sta t e s a f t e r the entry i n t o f o r c e of the present 
Convention vrith regard to such S t a t e s . " 

3 7 1 . The S p e c i a l Rapporteur cannot examine the question whether the r u l e s 
r e l a t i n g to r e s e r v a t i o n s l a i d dovm i n the Convention on the Lav/ o f T r e a t i e s are 
a p p l i c a b l e to the Genocide Convention imder i n t e r n a t i o n a l lav/, independently 
of the Convention, f o r that question vrould be beyond the scope o f t h i s study. 
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3 . Opinions of Governments, 

3 7 2 . The Government of F i n l a n d was of the o-pinion J;hats "Reservations which are 
incompatible w i t h the object and Burpose o f tho Convention should be 
p r o h i b i t e d " . ¿62/ 

3 7 3 . The Government of Romania communicated the f o l l o i / i n g s 

" I t i s g e n e r a l l y accepted i n d o c t r i n a l w r i t i n g s and the I 9 6 9 Vienna 
' Convention on the Lair ûî T r e a t i e s e s t a b l i s h e s the f a c t t h a t , i n the 
absence of a s p e c i f i c 'no r e s e r v a t i o n ' clause i n a p a r t i c u l a r m u l t i l a t e r a l 
convention, the r i g h t to malœ r e s e r v a t i o n s must be recognized i n every 
case, p r o v i d e d that the reservo-tion i s compa.tible w i t h the object and 
pvirpose o f the t r e a t y (the I n t e r n a t i o n a l Court of J u s t i c e , i n i t s 
a d v i s o r y o p i n i o n of 20 Play 1 9 5 1 , a l s o expressed a view to that e f f e c t ) . 

"Tho r i g h t of States to malce r e s e r v a t i o n s to an i n t e r n a t i o n a l t r e a t y 
stems from the exer c i s e of tho a t t r i b u t e s of sovereignty, recognized as 
such." 3 6 8 / 

374- The Government of the Netherlands vas of the o p i n i o n t h a t "as a r e s u l t of 
a number of r e s e r v a t i o n s v i t h respect to a r t i c l e IX 3 6 9 / a p p l i c a t i o n of the 
Convention may be l e s s e f f e c t i v e than would be d e s i r a b l e . " 3 7 0 / ' 

3 7 5 ' R e f e r r i n g to the r e s e r v a t i o n s made to th a t a r t i c l e , the U n i t e d ICingdom 
Government considered that they "are d i r e c t e d against a c r u c i a l p a r t of the 
machinery f o r the implementation of the Convention". And the Govemmont added 
the f o l l o w i n g s 

3 6 7 / I n f o r m a t i o n and vieirc f u r n i s h e d by the Government of F i n l a n d on 
26 January 1 9 7 3 . 

3 6 8 / Information and vie-\rs f u r n i s h e d by the CTOvemment of Romania on 
26 February 1 9 7 3 -

3 6 9 / A r t i c l e IX of the Convention p r o v i d e s : 

"Disputes beti/een the Co n t r a c t i n g P a r t i e s r e l a t i n g to the 
i n t e r p r e t a t i o n , a p p l i c a t i o n or f u l f i l m e n t o f the present Convention, 
i n c l u d i n g those r e l a t i n g to the r e s p o n s i b i l i t y o f a State f o r genocide 
o r any of the other a c t s enumerated i n a r t i c l e I I I , s h a l l be submitted^ 
to the I n t e r n a t i o n a l Court of J u s t i c e at the request of any of the p a r t i e s 
to the d i s p u t e . " 
3 7 0 / I n f o r m a t i o n and views f u r n i s h e d by the Government o f the Netherlands 

on 25 A p r i l 1 9 7 3 . 



E/CN.4/Sub.2/416 
page 102 

"An examination o f the question of r e s e r v a t i o n s to a r t i c l e IX o f 
the Convention and of the p o s s i b i l i t y of s e c u r i n g the withdrai/al of 
e x i s t i n g r e s e r v a t i o n s o f that k i n d and t h e i r p r o h i b i t i o n i n f u t u r e , 
would be a u s e f u l f e a t u r e of any study l o o k i n g to the improvement 
of the e f f e c t i v e n e s s o f the Convention." 3 7 1 / 

5 7 6 . I n the study f u r n i s h e d by the I n t e r n a t i o n a l A s s o c i a t i o n o f Penal La\; the 
o p i n i o n г/as expressed that i t would be de s i r a b l e f o r St a t e s p a r t i e s to the 
Convention to reduce t h e i r r e s e r v a t i o n s to the minimum and l i m i t thorn e x c l u s i v e l y 
to r e s e r v a t i o n s o f a t e c h n i c a l nature. 5 7 2 / 

3 7 1 / Information and views f u r n i s h e d by the Government of the u n i t e d Kingdom 
on 18 J u l y 1 9 7 3 . 

3 7 2 / Information and viev/s f u r n i s h e d by the I n t e r n a t i o n a l A s s o c i a t i o n o f 
Penal Lavi on 3 I January 1 9 7 3 . 
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I I I . THE RELATIONSHIP BET\'ffiEN GENOCIDE AND V/AR CRIMES, 
CRHIES AGAnrST НШШТГГТ AM) APARTHEID 

1. V/ar crimes 

3 7 7 ' To c l a r i f y the concept of war crimes as i n t o m a t i o n a l crimes to which 
s t a t u t o r y l i m i t a t i o n s are not a p p l i c a b l e , a r t i c l e I (a) of the Convention on the 
N o n - A p p l i c a b i l i t y of S t a t u t o r y L i m i t a t i o n s to Uar Crimes and Crimes against 
Humanity (adopted by the General Assembly by r e s o l u t i o n 2391 (JCXIII) of 
26 November I 9 6 8 ) r e f e r s to war crimes "as they are d e f i n e d i n the Charter of the 
I n t e r n a t i o n a l M i l i t a r y T r i b u n a l , Niirnberg, of 8 August 1945 and confiimed by 
r e s o l u t i o n s 3 ( l ) of 13 February I946 and 9 5 ( l ) of 11 December I 9 4 6 of the 
General Assembly of the United Nations, p a r t i c u l a r l y the 'grave breaches' 
enumerated i n the Geneva Conventions of 12 August 1949 l o i " 'the p r o t e c t i o n of war 
v i c t i m s " . 

3 7 8 . A r t i c l e 6 (b) of the Charter of the Nuremburg T r i b u n a l d e f i n e s war crimes as 
being г 

"... v i o l a t i o n s of the laws or customs of war. Such v i o l a t i o n s s h a l l i n c l u d e , 
but not be l i m i t e d t o , murder, i l l - t r e a t m e n t or d e p o r t a t i o n to slave labour 
or f o r any other purpose of c i v i l i a n p o p u l a t i o n of or i n occupied t e r r i t o r y , 
murder or i l l - t r e a t m e n t of p r i s o n e r s of war or persons on the seas, k i l l i n g 
of hostages, plunder of p u b l i c or p r i v a t e property, i/anton d e s t r u c t i o n of 
c i t i e s , towns o r . v i l l a g e s , o r d e v a s t a t i o n not j u s t i f i e d by m i l i t a r y n e c e s s i t y " . 

3 7 9 . The grave breaches enumerated i n the Geneva Conventions l / ares w i l f u l 
k i l l i n g ; t o r t u r e ; inhuman treatment, i n c l u d i n g b i o l o g i c a l experimentsj w i l f u l l y 
causing g r e a t s u f f e r i n g or serious i n j u r y to body o r h e a l t h . 2/ 

3 8 0 . According to a r t i c l e I of the 1 9 4 8 Genocide Convention, "genocide, vЛlether 
committed i n time of peace or i n time of war, i s a crime under i n t e r n a t i o n a l law". 
Thus, genocide d i f f e r s from war crimes i n that i t can be committed independently of 
any war. 

1/ A r t i c l e 50 of the Convention f o r the A m e l i o r a t i o n of the Condition of the 
V/ounded and S i c k i n Armed Forces i n the F i e l d ; a r t i c l e 51 of the Convention f o r the 
A m e l i o r a t i o n o f the Condition of V/ounded, S i c k and Shipwecked Members of Armed 
Forces a t Sea; a r t i c l e 1 3 0 of the Convention r e l a t i v e to the Treatment of P r i s o n e r s 
o f V/ar; a r t i c l e 147 of the Convention r e l a t i v e to the P r o t e c t i o n of C i v i l i a n 
Persons m Time of V/ar. 

2/ In the f i r s t two Conventions the f o l l o w i n g was added t o t h i s enumerations 
"e x t e n s i v e d e s t r u c t i o n and a p p r o p r i a t i o n of property, not j u s t i f i e d by m i l i t a r y 
n e c e s s i t y and c a r r i e d out u n l a \ i f u l l y and \iantonly". The f o l l o w i n g was added i n the 
t h i r d Conventions "compelling a p r i s o n e r of war to serve i n the f o r c e s of the 
h o s t i l e Power, o r w i l f u l l y d e p r i v i n g a p r i s o n e r of мат of the r i g h t s of f a i r and 
r e g u l a r t r i a l p r e s c r i b e d i n t h i s Convention". The f o l l o v i i n g vas added i n the 
f o u r t h Conventions "unlawful deportation or t r a n s f e r or i m l a w f u l confinement of a 
p r o t e c t e d person, compelling a protected person to serve i n the f o r c e s of a h o s t i l e 
Power, or w i l f u l l y d e p r i v i n g a protected person of the r i g h t s of f a i r and r e g u l a r 
t r i a l p r e a o r i b e d i n the present Convention, talcing o f hostages and extensive 
d e s t r u c t i o n and a p p r o p r i a t i o n of property, not j u s t i f i e d by m i l i t a r y n e c e s s i t y and 
c a r r i e d out u n l a \ ; f u l l y and wantonly". 
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3 8 1 . Commenting on the d i f f e r e n c e between war crimes and genocide, one \ i r i t e r 
s t a t e s s 

"1/ar crimes ... are s p e c i f i c v i o l a t i o n s o f the laws or customs of war, 
a more l i m i t e d concept v/hich presupposes the existence of h o s t i l i t i e s and 
does not r e q u i r e m o t i v a t i o n r e l a t i n g e s p e c i a l l y to the d e s t r u c t i o n of e t h n i c , 
r e l i g i o u s or n a t i o n a l communities. 

"V/ar crimes are committed betvfeen troops engaged i n a c t i o n , a g a i n s t 
p r i s o n e r s , or by invaders against the invaded; v/hereas genocide can be 
committed against n a t i o n a l s or a l i e n s , c i v i l i a n s or s o l d i e r s . Moreover, war 
could not be a j u s t i f i c a t i o n on grovmds of n e c e s s i t y , f o r a c t s of genocide 
committed i n time of viar." ¿/ 

3 8 2 . In order to d e f i n e more c l e a r l y the d i f f e r e n c e betv/een war crimes and genocide 
committed i n connexion w i t h a war, the comment on a r t i c l e I of the d r a f t convention 
on genocide prepared by the Secretary-General i n c l u d e d the f o l l o w i n g observations s 

" 1 . War i s not n o i m a l l y d i r e c t e d at the d e s t r u c t i o n of the enemy; such 
d e s t r u c t i o n i s o n l y the neans used by a b e l l i g e r e n t to impose h i s w i l l on the 
opponent. V/hen th a t r e s u l t has been achieved, peace i s concluded. Hov/ever 
harsh the c o n d i t i o n s imposed on the defeated party may be, i t r e t a i n s the 
r i g h t to e x i s t e n c e , 

" 2 . The i n f l i c t i o n of l o s s e s , even heavy l o s s e s , on the c i v i l i a n p o p u l a t i o n 
i n the course of operations of war, does not as a r u l e c o n s t i t u t e genocide. 

"In modem war b e l l i g e r e n t s normally destroy f a c t o r i e s , means of 
communication, p u b l i c b u i l d i n g s , e t c . and the c i v i l i a n p o p u l a t i o n i n e v i t a b l y 
s u f f e r s more or l e s s severe l o s s e s . 

" I t would of course be d e s i r a b l e to l i m i t such l o s s e s . Various measures 
might be taken to achieve t h i s end, but t h i s question bolongs t o the f i e l d o f 
the r e g u l a t i o n of the c o n d i t i o n s of v/ar and not to that o f genocide. 

"З. War may, hov/ever, be accompanied by the crime of genocide. This happens 
when one of the b e l l i g e r e n t s aims at extermininating the p o p u l a t i o n of enemy 
t e r r i t o r y and s y s t e m a t i c a l l y destroys what are not genuine m i l i t a r y 
o b j e c t i v e s . Examples of t h i s are the execution of p r i s o n e r s of war, the 
massacre of the populations of occupied t e r r i t o r y and t h e i r gradual 
extermination. These are c l e a r l y cases of genocide," 4 / 

3 8 3 . One vnriter has argued t h a t "the d e s t r u c t i o n of populous c i t i e s by techniques 
of t o t a l war can be regarded as genocide", ¿/ This statement i s c l e a r l y true only 
to the extent t h a t the m a t e r i a l i t y of the acts i s complemented by the element of 
i n t e n t , Vihich has been regarded as e s s e n t i a l . 

¿/ F r a n c i s c o P, Laplaza, op, c i t , , p, 7 8 , 

ùJ E / 4 4 7 , p. 2 3 , 

¿/ S t a n i s l a s Plav/ski, op, c i t . , p. I I 4 , 
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5 8 4 . Consequently, i t appears to the S p e c i a l Rapporteur t h a t , talcing i n t o account 
the d e f i n i t i o n of genocide given i n a r t i c l e I I of the 1948 Convention, i t i s the 
element of i n t e n t that c o n s t i t u t e s the c r i t e r i o n f o r d i f f e r e n t i a t i n g hetvreen 
genocide and war ci-imes. Where there i s c o n c l u s i v e evidence that the v i o l a t i o n s of 
the laws o r customs of war or of the r u l e s of i n t e r n a t i o n a l hiomanitarian lavr were 
committed - as i n the case of the crimes perpetuated Ъу the Nazis during the 
Second World V/ar - w i t h i n t e n t to destroy, i n whole or i n p a r t , n a t i o n a l , e t h n i e , 
r a c i a l o r r e l i g i o u s groups, t h a t c o n s t i t u t e s genocide. 

2. Crimes against humanity 

3 8 5 . A r t i c l e I (Ъ) of the Convention- on the N o n - A p p l i c a b i l i t y of S t a t u t o r y 
L i m i t a t i o n s to V/ar Crimes and Crimes against Humanity r e f e r s to crimes against 
hiomanity "as they are defined m the Charter of the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l , 
Nürnberg, of 8 August 1945 and confirmed by r e s o l u t i o n s 3 ( l ) of 13 February 1946 
and 9 5 ( l ) of 11 December 1946 of the General Assembly ...". 

3 8 6 . The C h a r t e r of the Nuremberg T r i b u n a l ( a r t i c l e 6 ( c ) ) had d e f i n e d crimes 
a g a i n s t humanity as f o l l o w s г 

"Murder, extermination, enslavement, d e p o r t a t i o n , and o t h e r inhumane acts 
committed against any c i v i l i a n p o p u l a t i o n , before or during the vrar, or 
p e r s e c u t i o n s on p o l i t i c a l , r a c i a l or r e l i g i o u s grounds i n execution of or i n 
connexion w i t h any crime vàtliin the j u r i s d i c t i o n o f the T r i b u n a l , whether 
or not i n v i o l a t i o n of the domestic lavi of the country where perpetrated." 

3 8 7 . V/ith r e s p e c t to the r e l a t i o n s h i p between genocide and crimes against humanity, 
i n the l i g h t of the r u l i n g s of the courts of the a l l i e d c o u n t r i e s which t r i e d 
German war c r i m i n a l s a f t e r the Second V/orld \/ar, i t was considered t h a t ; 

" ( v i i i ) The crime of genocide, which r e c e i v e d r e c o g n i t i o n by the 
T r i b u n a l which conducted the J u s t i c e T r i a l , j / bears s i m i l a r i t y to c e r t a i n 
types of crimes against humanity but a l s o c e r t a i n d i s s i m i l a r i t i e s ; these have 
been d i s c u s s e d i n previous volumes of t h i s s e r i e s , and the outcome seems to 
be t h a t , w h i l e the tvro concepts may o v e r l a p , genocide i s d i f f e r e n t from crimes 
a g a i n s t hiamanity i n t h a t , to prove i t , no connexion w i t h war need be shown, 4 / 
and, on the other hand, genocide i s aimed ag a i n s t groups, whereas crimes 
a-gainst htmanity do not n e c e s s a r i l y i n v o l v e offences a g a i n s t or persecutions 
o f groups. The i n f e r e n c e may be j u s t i f i e d that deeds are crimes against 
humanity w i t h i n the meaning of Law No. 10 6 / i f the p o l i t i c a l , r a c i a l or 

" ^ See p. 1 2 2 . 

" 4 / See v o l . X I I , p. 4 I . 

6/ The r e f e r e n c e i s to Law No. 1 0 of the A l l i e d C o n t r o l C o u n c i l f o r Germany, 
which was put i n t o e f f e c t on 20 December 1945» A r t i c l e I I , paragraph 1 ( c ) , of the 
Law d e f i n e s crimes against humanity i n a manner s i m i l a r to a r t i c l e 6 (c) of the 
Charter o f the Nuremberg T r i b u n a l , namely, as; 

" A t r o c i t i e s and offences, i n c l u d i n g but not l i m i t e d to murder, 
e x t e r m i n a t i o n , enslavement, d e p o r t a t i o n , imprisonment, t o r t u r e , rape or other 
inhumane a c t s committed against any c i v i l i a n popiiLation, o r persecutions on 
p o l i t i c a l , r a c i a l or r e l i g i o u s grounds whether o r not i n v i o l a t i o n of the 
domestic laws of the country where pe r p e t r a t e d . " 
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r e l i g i o u s background of the lironged person i s the main reason f o r the virong 
done to him, and i f the wrong done to him as an i n d i v i d u a l i s done as p a r t o f 
a p o l i c y o r trend d i r e c t e d a g a i n s t persons o f h i s p o l i t i c a l , r a c i a l o r 
r e l i g i o u s background; but th a t i t i s not necessary that the wronged person 
belong to an organized o r w e l l - d e f i n e d group. ¿/ 

"¿/ See v o l . V I , p. 8 5 , note 5 . " l / 

3 8 8 . According to one w r i t e r ; 

"... genocide i s the complete o r p a r t i a l ... p h y s i c a l ... and . b i o l o g i c a l ... 
d e s t r u c t i o n o f a group. The ITuremberg Charter q u a l i f i e s as crimes against 
humanity a l l persecutions on p o l i t i c a l , r a c i a l or r e l i g i o u s grounds ... 

"Genocide can be committed against a human group, e t h n i c , r a c i a l or 
r e l i g i o u s . The p e r p e t r a t o r d i r e c t s h i s a t t a c k against the whole o f the group 
that has the s p e c i f i e d c h a r a c t e r i s t i c . Among the crimes a g a i n s t himanity 
enumerated i n the Nuremberg Charter, a s i n g l e i n d i v i d u a l can be a v i c t i m of 
t h i s crime, provided t h a t i t i s d i r e c t e d against him as a r e p r e s e n t a t i v e of a 
c e r t a i n human group. The crime of genocide has a mass c h a r a c t e r . " 8/-

5 8 9 . During the e l a b o r a t i o n of the Genocide Convention by the S i x t h Committee, an 
amendment to a r t i c l e I (A / C . 6 / 2 1 1 ) , which was not accepted, proposed t h a t the 
a r t i c l e should begin icLth the v/ords: "The crime against humanity knovm as 
genocide ...". In support of that p r o p o s a l , i t was argued t h a t i t was e s s e n t i a l 
that the d e f i n i t i o n o f genocide should be r e l a t e d to the previous i n s t a n c e s of that 
crime which a l r e a d y e x i s t e d under i n t e r n a t i o n a l law. In r e p l y , i t v/as s t a t e d t h a t 
to define genocide as a crime against humanity v/ould present s e r i o u s disadvantages 
and be open to m i s i n t e r p r e t a t i o n i n view of the t e c h n i c a l meaning given to the l a t t e r 
expression i n a r t i c l e 6 (c) of the Charter of the I n t e r n a t i o n a l l i i l i t a r y T r i b u n a l , 
Nuremberg, which had had j u r i s d i c t i o n o n l y over crimes committed d u r i n g the war or i n 
connexion w i t h p r e p a r a t i o n f o r v/ar. 2/ 

5 9 0 . I t was f u r t h e r s t a t e d t h a t excluding from the Genocide Convention the concept 
of "crime a g a i n s t humanity" v/ould prevent any confusion betvi/een genocide, vihich was 
a s p e c i f i c crime d i r e c t e d towards the extermination of hman groups, and the crimes 
mentioned i n the Charter of the Niuremberg T r i b u n a l , which were connected only v/ith 
war. 1 0 / 

3 9 1 . In r e f u t a t i o n of that view i t was s t a t e d t h a t the acts a g a i n s t which the 
Genocide Convention was aimed v/ere i d e n t i c a l víith those v/hich the Charter of the 
Nuremberg T r i b u n a l q u a l i f i e d as crimes against hunaaity. The f a c t t h a t the Charter 
of the Nuremberg T r i b u n a l had l i n l c e d crimeo against • humanity vri.th o t h e r crimes v/as 

I / George Brand, Law Reports o f T r i a l s of Уяу C r i m i n a l s v o l YV. •nir,^^^. 

ISïïOûl_Cases, London, Ü.M. S t a t i o n e r y O f f i c e , m%Tl3B. ' ^' 
8 / S t a n i s l a s Plav/ski, op. c i t . . p. 7 3 . 

12/ I b i d . , 1 0 9 t h meeting. 
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not c o n c l u s i v e . Having regard to the f a c t that the Genocide Convention was aimed 
against the commission of genocide both i n war and i n peace, i t was c l e a r l y not 
p e i m i s s i b l e to q u a l i f y genocide as a crime against humanity when committed i n 
connexion w i t h a war, w h i l e r e f u s i n g to do so when i t s commission was not connected 
v/ith a war. 11 / 

5 9 2 , W i t h r e s p e c t to that d i s c u s s i o n , the S p e c i a l Rapporteur Viould p o i n t out that 
a r t i c l e I (h) of the Convention on the N o n - A p p l i c a h i l i t y of S t a t u t o r y L i m i t a t i o n s to 
War Crimes and Crimes against Humanity, i n r e f e r r i n g to crimes against himianity, 
uses the words "whether committed m time of víar o r i n time of peace", víhich i s the 
same as the wording used i n a r t i c l e I of the Genocide Convention. I t would 
t h e r e f o r e seem t h a t a d i s t i n c t i o n cannot he made hetvíeen genocide and crimes 
a g a i n s t humanity from the standpoint of "time of v/ar or time of peace". 

5 9 3 . One w r i t e r considers i t i n d i s p u t a b l e that crimes against humanity and genocide; 

"... f a l l w i t h i n the same category, o r, i n other vrords, belong to one and the 
same c l a s s of acts ... the e s s e n t i a l d i f f e r e n c e betv/een crimes against 
humanity and genocide i s not so much o b j e c t i v e as s u b j e c t i v e , i n that i t 
r e l a t e s to the motives of the p e r p e t r a t o r . The same a c t - f o r example, 
murder - may be, or r a t h e r may be described as, e i t h e r a crime against 
humanity o r an act of genocide, depending on the motives o f the person 
committing i t 5 i f h i s aim i s to e l i m i n a t e the v i c t i m because of the l a t t e r ' s 
r a c e , r e l i g i o n or p o l i t i c a l b e l i e f s , w i t h no other i n t e n t , h i s act c o n s t i t u t e s 
a crime a g a i n s t humanity, whereas i f committed vrLth i n t e n t to destroy, i n 
whole o r i n p a r t , a n a t i o n a l , e t h n i c , r a c i a l or r e l i g i o u s group, i t v / i l l be 
q u a l i f i e d as genocide. 

" I t f o l l o v i s that genocide, too, i s by i t s nature simply a crime against 
humanity, and indeed an aggravated crime a g a i n s t hvmianity. Accordingly, i t 
would seem more c o r r e c t from the standpoint both o f l o g i c and of method to 
reg a r d genocide as simply an aggravated case o f crimes a g a i n s t himianity. The 
aiggravation l i e s simply i n the a d d i t i o n a l i n t e n t which i s c h a r a c t e r i s t i c of 
genocide." 1 2 / 

3 . Apartheid 

3 9 4 . A c o n s i d e r a t i o n of apartheid i n r e l a t i o n to the Convention on the Prevention 
and I^jnishment of the Crime of Genocide i s found i n the r e p o r t of the 
Ad Hoc Working Group of Experts e s t a b l i s h e d under r e s o l u t i o n 2 ( X X I I l ) of the 
Commission on Human R i g h t s . The r e p o r t was prepared under Commission 
r e s o l u t i o n 8 (XXVl) and took the form of a Study concerning the question of  
ap a r t h e i d from the poi n t of view of i n t e r n a t i o n a l penal law (E/CH.4/1073, 
chapter V I ( b ) , paras. 1 2 5 - 1 3 5 ) . 

1 1 / I b i d . , 1 0 9 t h meeting. 
1 2 / S t e f a n G l a s e r , op. c i t . , p. I O 9 . Another author v r r i t e s that "genocide i s 

undoubtedly the most serious and the most t y p i c a l o f crimes a g a i n s t hrmianity" 
(jean Graven, l o c . c i t . , p. 4 7 3 ) . 
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5 9 5 ' The study s t a t e s t h a t "In i t s v a r i o u s r e p o r t s r e s u l t i n g from c a r e f u l s t u d i e s 
of the q u e s t i o n , the Ad Hoc \ 7 o r k i n g Group of Ebcperts lias d e f i n e d the elements of 
apartheid víhich c o n s t i t u t e the crime of genocide. I t has si-'mmarized them i n i t s 
report (E/cii,4/984/Add,18)", That r e p o r t l i s t s , i n t e r a l i a ( i b i d , , para. 4 ) , as 
p r a c t i c e s of a p a r t h e i d which are regarded as elements of genocides 

"(a) The . i n s t i t u t i o n of group areas ('Bantustan p o l i c i e s ' ) , which 
a f f e c t e d the A f r i c a n p o p u l a t i o n by crowding them together i n s m a l l areas 
where they could not earn an adequate l i v e l i h o o d , or the Indian p o p u l a t i o n 
by banning them to areas which were t o t a l l y l a c k i n g the p r e c o n d i t i o n s f o r the 
e x e r c i s e of t h e i r t r a d i t i o n a l p r o f e s s i o n s ! 

"(b) The r e g u l a t i o n s concerning the movement of A f r i c a n s i n urban areas 
and e s p e c i a l l y the f o r c i b l e s e paration of A f r i c a n s from t h e i r wives during 
long p e r i o d s , thereby preventing A f r i c a n b i r t h s ; 

" ( c ) The p o p u l a t i o n p o l i c i e s i n g e n e r a l , which were s a i d to i n c l u d e 
d e l i b e r a t e m a l n u t r i t i o n of l a r g e p o p u l a t i o n sectors and b i r t h c o n t r o l f o r 
the non-white s e c t o r s i n order to reduce t h e i r numbers, w h i l e i t v/as the 
o f f i c i a l p o l i c y to favour white inimigration ; 

"(d) The imprisonment and i l l - t r e a t m e n t of non-white p o l i t i c a l (group) 
leaders and of non-white p r i s o n e r s i n g e n e r a l ; 

"(e) The k i l l i n g of the non-white population through a system of s l a v e 
o r , t i e d l a b o u r , e s p e c i a l l y m s o - c a l l e d t r a n s i t camps." 

5 9 6 . The study ( E / C N . 4 / 1 0 7 4 ) a l s o s t a t e s that "In various documents the 
Ad Hoc Working Group has described hov p o l i t i c i a n s m South A f r i c a , 
Southern Rhodesia and Namibia commit the crime of genocide d i r e c t l y o r i n d i r e c t l y , 
and i n c i t e such crimes d i r e c t l y and p u b l i c l y . Many examples of attempted genocide 
and of c o m p l i c i t y i n the crime have been described at l e n g t h i n documents 
E / C H . 4 / 9 5 0 (paras. 82-1016, 1 0 9 2 - 1 0 9 3 , 1 1 0 7 - 1 1 1 2 ) ; E/CÏÏ .4/984/Add . l8 (paras. 4 - 1 0 ) ; 
E / C N . 4 / 1 0 2 0 (paras. 7 1 - 2 1 7 ) I E/cH .4/ l020/Add .2 (paras. 1 - 1 0 5 ) " . 

3 9 7 . R e f e r r i n g to a r t i c l e IV of the Convention, the above-mentioned study a l s o 
s t a t e d t h a t "Persons committing the crime of genocide i n South A f r i c a , 
Southern Rhodesia and Namibia are Heads of S t a t e , members of the v a r i o u s 
Governments, p u b l i c o f f i c i a l s , o f f i c i a l agents and a l l other persons r e s p o n s i b l e 
f o r g i v i n g e f f e c t to the p o l i c i e s of a p a r t h e i d " . In paragraph l 6 l of the study, 
the Group of Experts repeated i t s recommendation contained i n docment 
E/CN,4/984/Add,18 that the Commission on Human Rights should make s p e c i f i c 
proposals concerning a r e v i s i o n of the Genocide Convention, i n p a r t i c u l a r t o make 
"inhuman ac t s r e s u l t i n g from the p o l i c i e s of a p a r t h e i d - p u n i s h a b l e under that 
Convention, 

398. The Group f u r t h e r recommended ( i n paragraph I 6 3 ) that a c t s of " c u l t u r a l 
genocide" should be e x p r e s s l y d e c l a r e d crimes against humanity, 

3 9 9 . At i t s twenty-eighth s e s s i o n , the General Assembly, by i t s r e s o l u t i o n 
5068 (XXVIIl) of 3 0 November 1 9 7 3 , adopted and opened f o r s i g n a t u r e and 
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r a t i f i c a t i o n the I n t e r n a t i o n a l Convention on the Suppression and Punishment of the 
Crime of A p a r t h e i d . The f u l l t e x t of the Convention was annexed to the 
r e s o l u t i o n . 1 3 / 

4 0 0 . The Convention entered i n t o f o r c e on 10 J u l y 1 9 7 6 , i n accordance v/ith 
paragraph 1 of i t s a r t i c l e XV. As of 31 December 1 9 7 7 » 38 States had r a t i f i e d o r 
acceded to the Convention, and 12 other States had signed but not yet r a t i f i e d 
i t . 1 4 / 

4 0 1 . I t should be mentioned that the General Assembly i n i t s r e s o l u t i o n 31/8O of 
1 3 December 1 9 7 6 i n v i t e d the Commission on Human Rights to undertake the funct i o n s 
set out i n a r t i c l e X of the Convention, i n p a r t i c u l a r to prepare a l i s t of 
i n d i v i d u a l s , o r g a n i z a t i o n s , i n s t i t u t i o n s and r e p r e s e n t a t i v e s of States which are 
a l l e g e d to be r e s p o n s i b l e f o r the crimes enumerated i n a r t i c l e I I of the 
Convention. By the same r e s o l u t i o n , the Assembly decided to consider annually, 
s t a r t i n g w i t h i t s t h i r t y - s e c o n d s e s s i o n , the question e n t i t l e d "Status of the 
I n t e r n a t i o n a l Convention on the Suppression and Rmishment of the Crime of 
A p a r t h e i d " . 

4 0 2 . The f i f t h , s i x t h and seventh preambular paragraphs of the Convention read as 
follov/ s i 

"Observing t h a t , i n the Convention on the Prevention and Punishment of 
the Crime of Genocide, c e r t a i n a c t s which may a l s o be q u a l i f i e d as acts of 
a p a r t h e i d c o n s t i t u t e a crime under i n t e r n a t i o n a l law, 

"Observing t h a t , i n the Convention on the N o n - A p p l i c a b i l i t y of 
S t a t u t o r y L i m i t a t i o n s to l/ar Crimes and Crimes against Hvomanity, 'inhiman 
a c t s r e s u l t i n g from the p o l i c y of apartheid' are q u a l i f i e d as crimes 
a g a i n s t humanity, 

"Observing that the General Assembly of the United Nations has adopted 
a nvmber of r e s o l u t i o n s i n v/hich the p o l i c i e s and p r a c t i c e s of apartheid 
are condemned as a crime against humanity". 

4 0 5 . According to a r t i c l e I , paragraph 1 , of the Convention; I 3 / 

" 1 . The States P a r t i e s to the present Convention d e c l a r e that apartheid 
i s a crime against humanity and th a t inhman ac t s r e s u l t i n g from the 
p o l i c i e s and p r a c t i c e s of a p a r t h e i d and s i m i l a r p o l i c i e s and p r a c t i c e s of 
r a c i a l segregation and d i s c r i m i n a t i o n , as d.efined i n a r t i c l e I I of the 
Convention, are crimes v i o l a t i n g the p r i n c i p l e s of i n t e r n a t i o n a l lav/, and i n 
p a r t i c u l a r the purposes and p r i n c i p l e s o f the Charter of the United Nations, 
and c o n s t i t u t i n g a serious t l i r e a t to i n t e r n a t i o n a l peace and s e c u r i t y . " 

1 2 / O f f i c i a l Records of the General Assembly, Tv/enty-eighth Session, 
Supplement No. 30 (A/9030), vv, 73-77."" 

1 4 / See M u l t i l a t e r a l T r e a t i e s i n respect of v/hich the Secretary-General  
Performs D e p o s i t a r y Functions. L i s t of Signatures, R a t i f i c a t i o n s , Accessions, e t c . 
as a t 31 December 1977 (United Nations p u b l i c a t i o n . Sales Ho. E.78.V.6), 

1 5 / O f f i c i a l Records of tho General Assembly, Tv/enty-eighth Session, 
Supplement No. 30 (A/9030), vv. 73-77. 
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4 0 4 . I t thus appears c l e a r that there i s a tendency to regard a p a r t h e i d as a crime 
against humanity. Consequently, the observations presented above (paras. 5 8 5 - 5 9 3 ) 
concerning the r e l a t i o n s h i p between genocide and crimes a g a i n s t humanity would a l s o 
apply to a p a r t h e i d . 

4 0 5 . , I t should moreover be pointed out that since the I n t e r n a t i o n a l Convention on 
the Suppression and Punishment of thé Crime of Apartheid has been adopted and has 
entered i n t o f o r c e , i t w i l l no longer be necessary to i n c l u d e p r o v i s i o n s r e l a t i n g to 
apartheid i n any nevr i n t e r n a t i o n a l instruments dealing vxth genocide. 

4 . D r a f t Code of Offences a g a i n s t the Peace and S e c u r i t y of Mankind 

4 0 6 . By i t s . r e s o l u t i o n 177 ( n ) of 21 November 1947 j the General Assembly entrusted 
the I n t e r n a t i o n a l Law Commission w i t h the task of preparing a d r a f t code of offences 
against the peace and s e c u r i t y of manlcind. 

4 0 7 . The I n t e r n a t i o n a l Law Commission adopted a f i r s t v e r s i o n of the d r a f t code i n 
1951 1 6 / and a r e v i s e d v e r s i o n i n 1954» I j / A r t i c l e 2, paragraph 1 0 , of the d r a f t 
included among the acts c o n s t i t u t i n g offences against the peace and s e c u r i t y of . 
mankind ; 

"Acts by the a u t h o r i t i e s of a State or by p r i v a t e i n d i v i d u a l s committed 
w i t h i n t e n t to destroy, i n whole or i n p a r t , a n a t i o n a l , e t h n i c , r a c i a l or 
r e l i g i o u s group as such, i n c l u d i n g ; 

( i ) l u l l i n g members of the group; 

( i i ) Causing serious b o d i l y or mental harm to members of the group; 

( i i i ) D e l i b e r a t e l y i n f l i c t i n g on the group co n d i t i o n s of l i f e c a l c u l a t e d 
to b r i n g about i t s p h y s i c a l d e s t r u c t i o n i n vfhole or i n p a r t ; 

( i v ) Imposing measures intended uo prevent b i r t h s w i t h i n the'group; 

(v) F o r c i b l y t r a n s f e r r i n g c h i l d r e n of the group to another group." 

In i t s commentary, the Commission i n d i c a t e d that the t e x t of t h a t paragraph f o l l o w e d 
the d e f i n i t i o n of the crime of genocide contained i n a r t i c l e I I of the Convention 
on the Prevention and Punishment of the Crime of Genocide. 

408. Noting the connexion betvreen the d r a f t Code and the q u e s t i o n of d e f i n i n g 
aggression, the General Assembly decided i n i t s r e s o l u t i o n s 897 (IX) of 
4 December 1 9 5 4 and 1186 ( X I l ) of 11 December 1957 to malee f u r t h e r c o n s i d e r a t i o n 
of the d r a f t 'Code dependent on the progress of i t s work on the l a t t e r q u e s t i o n . 18/ 

1 6 / O f f i c i a l Records of the General Assembly, Si!:th S e s s i o n , Supplement No. 9 , 
para. 5 9 . 

17/, I b i d . , N i n t h Session, Supplement No. 9» paras. 41 - 5 4 . 

18/ See a l s o ' p a r a . 242 above. 
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5 . Question of punishment of war c r i m i n a l s and of persona who  
have committed crimes against humanity 

(a) Convention on the N o n - A p p l i c a b i l i t y of S t a t u t o r y L i m i t a t i o n s to \/ar Crimes  
and Crimes against Himianity 

4 0 9 . In i t s r e s o l u t i o n 3 ( X X l ) , adopted on 9 A p r i l 1 9 6 5 , the Commission on 
Human R i g h t s , a f t e r r e f e r r i n g to the Convention on the Prevention and Punishment of 
the Crime of Genocide i n both the preamble I 9 / and the o p e r a t i v e p a r t 2 0 / requested 
the Secretary-General to undertalce a study of the problems r a i s e d i n i n t e r n a t i o n a l 
law by war crimes and crimes cigainst humanity, and by p r i o r i t y a study of l e g a l 
procedures to ensure that no p e r i o d of l i m i t a t i o n should apply to such crimes. 

4 1 0 . m pursuance of that r e s o l u t i o n , the Secretary-General submitted to the 
Commission a t i t s t^^/enty-second session a study on the question of the 
n o n - a p p l i c a b i l i t y of s t a t u t o r y l i m i t a t i o n to war crimes and crimes against humanity 
( E / C N . 4 / 9 0 6 ) . Chapter II.A. of the study d e a l t w i t h l e g a l procedures to ensure that 
no p e r i o d o f l i m i t a t i o n should apply to the crime of genocide, as defined m the 
1 9 4 8 Convention, and i n chapter I I I . B . i t was suggested, i n t e r a l i a , that that 
crime should be i n c l u d e d among those vrhich \rould be d e c l a r e d by a convention to be 
not s u b j e c t to a p e r i o d of l i m i t a t i o n s . 2 1 / 

4 1 1 . On the proposal of the Commission, the Economic and S o c i a l C o u n c i l , by i t s 
r e s o l u t i o n 1 158 ( X L l ) of 5 August I 9 6 6 , took note of the study and i n v i t e d the 
Commission to prepare, as a matter of p r i o r i t y , a d r a f t convention s t i p u l a t i n g that 
no s t a t u t o r y l i m i t a t i o n should apply to war crimes and crimes a g a i n s t humanity. On 
the b a s i s of the Commission's \/огк at i t s t w e n t y - t h i r d s e s s i o n and i n accordance 
w i t h the recommendation of the Economic and S o c i a l C o u n c i l , the General Assembly 
considered the question at i t s twenty-second and t w e n t y - t l i i r d s e s s i o n s . By i t s 
r e s o l u t i o n 2391 (XXIII) of 26 November I 9 6 8 , the General Assembly adopted the 
Convention on the N o n - A p p l i c a b i l i t y of S t a t u t o r y L i m i t a t i o n s to V/ar Crimes and 
Crimes a g a i n s t Humanity and opened i t f o r s i g n a t u r e , r a t i f i c a t i o n and accession by 
States e l i g i b l e to become p a r t i e s t h e r e t o . 

4 1 2 . The Convention entered i n t o f o r c e on 11 November 1 9 7 0 , i n accordance w i t h 
a r t i c l e V I I I . As at 31 December 1 9 7 6 , 21 States had become p a r t i e s to the 
Convention. 

4 1 3 . A r t i c l e I of the Convention, which d e f i n e s crimes to vrhich no s t a t u t o r y 
l i m i t a t i o n s h a l l apply, i r r e s p e c t i v e of the date of t h e i r commission, l i s t s the 
f o l l o w i n g crimes i n subparagraph (b); 

1 9 / In the second preambular paragraph, the Commission took note of the 
Convention and e s p e c i a l l y i t s a r t i c l e V I I I , which s t a t e s t h a t any Contracting Party 
may c a l l upon the competent United Na.tions organs to talce such a c t i o n under the 
United Nations Charter as they consider appropriate f o r the p r e v e n t i o n and 
suppression of a c t s of genocide. 

2 0 / In paragraph 1 (b), the Commission requested the Economic and S o c i a l Council 
to i n v i t e e l i g i b l e States v A i c h have not yet done so to accede as soon а,з p o s s i b l e 
to the Convention. 

2 1 / See E / G I T . 4 / 9 0 6 , paras. I O 4 - I 9 I and para. 2 1 1 . 
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"Crimes against humanity whether committed i n time o f v;ar o r i n time of 
peace as they are defined i n the Charter of the I n t e r n a t i o n a l M i l i t a r y 
T r i b u n a l , Niimbefg, of 8 August 1945 and confirmed by r e s o l u t i o n s 3 ( l ) of 
13 February 1946 and 95 ( l ) of 11 December 1946 of the General A s s m b l y of the 
United N a tions, e v i c t i o n by armed at t a c k or occupation and inhuman acts 
r e s u l t i n g from the p o l i c y of a p a r t h e i d , and the crime of genocide as d e f i n e d 
i n the 1948 Convention on the Prevention and Punishment of the Crime of 
Genocide ..." 

4 1 4 . A r t i c l e 1 of the European Convention on the I T o n - A p p l i c a b i l i t y of S t a t u t o r y 
L i m i t a t i o n to Crimes a g a i n s t Htmianity and War Crimes, opened f o r s i g n a t u r e on 
25 January 1974? s i m i l a r l y provides? 

"Each Co n t r a c t i n g State undertalees to adopt any necessary measures to 
secure t h a t s t a t u t o r y l i m i t a t i o n s h a l l not apply to the p r o s e c u t i o n of the 
f o l l o w i n g o f fences, or to the enforcement of the sentences imposed f o r such 
of f e n c e s , i n so fa.r as they are punishable under i t s domestic laws 

" 1 . the crimes against humanity s p e c i f i e d i n the Convention on the 
Prevention and Punishment of the Crime of Genocide adopted on 
9 December 1940 by the General Assembly of the U n i t e d N a t i o n s ; 

M ... 
(b) Measures to ensure the a r r e s t , e x t r a d i t i o n and punishment of persons 

r e s p o n s i b l e f o r war crimes and crimes against humanity and the exchange  
of documentation r e l a t i n g t hereto 

4 1 5 ' In a, p r e l i m i n a r y study on t h i s question (Е / С П . 4 / 9 0 3 ) prepared by the 
Secretary-General i n accordance \íith paragraph 4 of Economic and S o c i a l C o u n c i l 
r e s o l u t i o n 1158 (XLl) of 5 August I 9 6 6 , the Convention on the P r e v e n t i o n and 
Punishment of the Crime of Genocide vas mentioned i n connexion v;ith the problem 
of the competence r a t i o n e l o c i and r a t i o n o personae to prosecute and t r y persons 
r e s p o n s i b l e f o r v/ar crimes and crimes against humanity 2 2 / and v;ith the problem of 
the e x t r a d i t i o n of persons r e s p o n s i b l e f o r such crimes. 2 3 / 

4 1 6 . R e s o l u t i o n 2583 (XXIV) adopted by the General Assembly on 15 December I969 
on the recommendation of the Economic and S o c i a l Council r e c a l l e d , i n the second 
preambular paragraph, "the D e c l a r a t i o n s of 13 January 1942 and 3 0 October 1943 and 
the 1948 Convention on the Prevention and Punisliment of the Crime of Genocide, 
p r o v i d i n g f o r the e x t r a d i t i o n and punisliment of vrar c r i m i n a l s and of persons who 
have committed crimes against hvmianity". In paragraph 1 , the General Assembly 
c a l l e d upon a l l States to take the necessary measures f o r the thorough i n v e s t i g a t i o n 
of v-rar crimes and crimes a g a i n s t humanity, as defined i n a r t i c l e I of the Convention 
on the N o n - A p p l i c a b i l i t y of S t a t u t o r y L i m i t a t i o n s to War Crimes and Crimes a g a i n s t 
Humanity. 2 4 / In paragraph 4? the Assembly c a l l e d upon States v/hich had not y e t 
become p a r t i e s to the I 9 4 8 Convention on the Prevention and Punisliment of the 
Crime of Genocide to do so as soon as p o s s i b l e . 

2 2 / See E / C N . 4 / 9 8 3 , para. I 9 . 

2¿/ I b i d . , para. 1 7 2 . 

2 4 / The appeal was r e i t e r a t e d i n paragraph 5 of r e s o l u t i o n 2712 (XXV) adopted 
by the General Assembly on 15 December 1 9 7 0 . 
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417• The r e p o r t on the question of the punishment of war c r i m i n a l s and of persons 
who have committed crimes against humanity (A/0345) 2 3 / which the Secretary-General 
submitted to the General Assembly at i t s t\/enty-sixth s e s s i o n , reviewed c e r t a i n 
i n t e r n a t i o n a l and n a t i o n a l measures designed to ensure implementation of the 
Convention on the Prevention and Punishment of the Crime of Genocide. 2 6 / 

418. The Assembly adopted on 3 December 1973 r e s o l u t i o n 3074 (}D(VIIl), d e c l a r i n g 
t h a t the U n i t e d Nations, i n pursuance of the p r i n c i p l e s and purposes set f o r t h i n 
the Charter concerning the promotion of co-operation between peoples and the 
maintenance of i n t e r n a t i o n a l peace and s e c u r i t y , proclaims c e r t a i n s t a t e d p r i n c i p l e s 
of i n t e r n a t i o n a l co-operation i n the d e t e c t i o n , a r r e s t , e x t r a d i t i o n and punishment 
of persons g u i l t y of мат crimes and crimes a g a i n s t htmianity. 

2 5 / The r e p o r t was prepared pursuant to General Assembly r e s o l u t i o n 2712 (XXV) 
which had, i n t e r a l i a , requested the Secretary-General to continue, i n the l i g h t 
of the comments and observations submitted by Governments, the study undertaken by 
the Commission on Нгипап Ri g h t s . 

2 6 / A / 8 3 4 5 , chapter I I , paras. 2 1 - 3 0 . The Convention i s a l s o mentioned i n 
paragraph 73 i n connexion w i t h the question of the e x t r a d i t i o n of persons 
r e s p o n s i b l e f o r war crimes and crimes against humanity. 
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IV. EPFECTIVEHESS OP EXISTING INTERNATIONAL MEASURES 
CONCERNING GEENOCIDE AND THE POSSIBILITY OP TAKING 

FURTHER INTERNATIONAL ACTION 

A. Views on the e f f e c t i v e n e s s of the 1948 Convention 
as a whole • 

4 1 9 , Bearing i n mind the f a c t that the Convention on Genocide i s at present the 
only i n t e r n a t i o n a l instrument on t h i s matter, the views presented i n t h i s s e c t i o n 
deal e s s e n t i a l l y w i t h i t s e f f e c t i v e n e s s and the p o s s i b i l i t y of r e v i s i n g i t or 
concluding a new convention on the question. The p o s s i b i l i t y of f u r t h e r 
i n t e r n a t i o n a l a c t i o n w i l l be reviewed i n sections В and С of t h i s chapter. 

4 2 0 , The Government of the Union of Soviet S o c i a l i s t Republics i s of the o p i n i o n 
t h a t ! 

"As f a r as proposals f o r r e v i s i n g t h i s Convention or concluding a 
new one are concerned, given that only a t h i r d of the Members of the 
U n i t e d Nations are p a r t i e s to the 1948 Convention, there does not appear 
to be any great urgency about the matter. A t t e n t i o n should mainly be 
concentrated, i t would seem, on measures which would encoiirage more States 
to become p a r t i e s to the e x i s t i n g Convention." l / 

S i m i l a r views have been expressed by the Government of the U k r a i n i a n S o v i e t 
S o c i a l i s t R epublic 2 / and the Government of the P y e l o r u s s i a n Soviet S o c i a l i s t 
R e p u b l i c , ¿/ 

4 2 1 , The Government of I t a l y has communicated the f o l l o w i n g ; 

" I n the I t a l i a n Government's view, the e x i s t i n g i n t e r n a t i o n a l measures 
concerning genocide seem to be s u f f i c i e n t l y e f f e c t i v e , p r ovided t h a t a l l 
Member States accede to them and f u l f i l t h e i r commitments. 

"I n t h i s f i e l d , as w i t h other kinds of serious v i o l a t i o n s of himian 
r i g h t s , the United Nations has dravm up i n t e r n a t i o n a l instruments l a y i n g 
down the o b l i g a t i o n s of Member S t a t e s . The record i s l e s s good, on the 
other hand, w i t h regard to a c t i v i t i e s aimed at p r o t e c t i n g such r i g h t s 
when they are v i o l a t e d i n p r a c t i c e . The present procedures f o r examining 
i n d i v i d u a l communications about a l l e g e d v i o l a t i o n s of Ьгяоап r i g h t s are 
of recent adoption and w i l l be slow to produce any p r a c t i c a l r e s t i l t s , 
whereas such s i t u a t i o n s would seem to c a l l f o r more prompt and d e c i s i v e 
i n t e r v e n t i o n . I t i s from t h i s standpoint t h a t , i n the I t a l i a n Government's 
view, i t might be d e s i r a b l e to r e f l e c t i n the r e l e v a n t ins+ruments c e r t a i n 
recent trends i n the U n i t e d Nations towards strengthening the O r g a n i z a t i o n ' s 
f a c t - f i n d i n g c a p a c i t y w i t h regard to p o s s i b l e serious v i o l a t i o n s o f human 
r i g h t s and encouraging i n t e r n a t i o n a l co-operation to achieve the 

' ' humanitarian goals of tho U n i t e d Nations." _4/ 

1/ Information and views commvonicated by the Government of the Union of 
Soviet S o c i a l i s t Republics on 22 March 1 9 7 3 . 

2j Information and views communicated by the Government of the U k r a i n i a n 
Soviet S o c i a l i s t R epublic on 23 A p r i l 1 9 7 3 . 

_2/ Information and views communicated by the Goverment of the B y e l o r u s s i a n 
Soviet S o c i a l i s t Republic on 27 May 1 9 7 3 . 

ùj Information and views commiuiicated by the Government of I t a l y on ЗО May 1 9 7 3 . 
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4 2 2 , The Government of A u s t r i a has declared that s 

" A u s t r i a holds that the e f f e c t i v e n e s s of e x i s t i n g i n t e r n a t i o n a l measures 
concerning genocide and of the p r o v i s i o n s of the Convention of 1948 i s r a t h e r 
l i m i t e d c o n s i d e r i n g that various kinds of genocidal a c t i o n s continue to he 
p e r p e t r a t e d i n various p a r t s of the world. T h i s i s not, i n the f i r s t p l a c e , 
due to l i m i t e d port!cipa-tion hy sta-tes i n the Convention hut may he a t t r i h t i t e d 
to the l a c k of -willingness evidenced Ъу c e r t a i n s t a t e s p a r t i e s to f u l l y c a n y 
out i t s p r o v i s i o n s . 

"Owing to the l a c k of an e f f e c t i v e system of s u p e r v i s i o n and c o n t r o l , 
v i o l a t i o n s of the Convention may go without l e g a l charges being made or may 
even go unnoticed ... Steps to strengthen e x i s t i n g l e g a l instruments should ... 
be g i v e n p r i o r i t y ..." ¿/ 

4 2 3 , The Holy See has commiuiicated the f o l l o w i n g ; 

"The Holy See f e e l s that the present i n t e r n a t i o n a l measures concerning 
the crime of genocide are inadeq-uate e i t h e r f o r f u l l y p r e v e n t i n g or f o r 
p u n i s h i n g i t . The most serious inadequacy, however, l i e s not so much i n 
inadequate p r o v i s i o n s as i n the f a c t that the p r o v i s i o n s and the un d e r l y i n g 
p r i n c i p l e s are not f \ i l l y supported." 6 / 

4 2 4 , The Government of the United Kingdom i s of the o p i n i o n t h a t ; 

" I n the absence of any i m p a r t i a l assessment of a l l e g a t i o n s that genocide 
has been committed, i t i s impossible to comment on the e f f e c t i v e n e s s of the 
e x i s t i n g i n t e r n a t i o n a l measures f o r d e a l i n g w i t h such s i t u a t i o n s . The 
p o s s i b i l i - t y of taking f u r t h e r i n t e r n a t i o n a l a c t i o n would appear t o be a 
qu e s t i o n which should be considered at a time when the e x i s t i n g i n t e r n a t i o n a l 
measTires and machineiy have been t e s t e d i n p r a c t i c e . U n t i l such time, the 
q u e s t i o n of f u r t h e r i n t e r n a t i o n a l a c t i o n must remain academic." jJ 

4 2 5 , I n the o p i n i o n of the Government of Ecuador, the Convention of 1948 has been 
e f f e c t i v e , but i n view of the len g t h of time which has elapsed since i t s adoption, 
i t i s necessary to adopt an a d d i t i o n a l instrument. Oj 

¿/ I n f o r m a t i o n 
1 4 May 1 9 7 3 . 

6 / I n f o r m a t i o n 
18 September 1 9 7 2 . 

j / I n f ormation 
of Great B r i t a i n and 

8/ Information 
29 A p r i l 1 9 7 4 . 

and views communicated 

and views communicated 

and views communicated 
Northern I r e l a n d on 18 
a,nd views communicated 

by the Government 

by the Government 

by the Government 
J u l y 1 9 7 3 . 

hy the Government 

of A u s t r i a on 

of the Holy See on 

of the United Kingdom 

of Ecuador on 
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4 2 6 . The Government of Poland has communicated the f o l l o w i n g : 

" I n the present s t a t e of i n t e r n a t i o n a l law, i t must he v e i y firmly-
emphasized that the i n t e r n a t i o n a l measures adopted to date, notahly the 
Convention of 9 December 194^ concerning the preve n t i o n and pimishment of 
crimes of genocide, have not proved e f f e c t i v e . The c o n c l u s i o n of a nenj 
Convention should he sought." 

4 2 7 . The Government of Romanis i s of the opinion that i t should he p o s s i b l e t o 
take f u r t h e r i n t e r n a t i o n a l a c t i o n w i t h a view to supplementing the Convention of 
1948 b r i n g i n g i t up to date and making i t s p r o v i s i o n s more e f f e c t i v e . T h i s a c t i o n 
could be taken e i t h e r through the adoption of supplementary conventions or through 
a r e v i s i o n of the Convention, l o / 

428. The Government of Rwanda has communicated the f o l l o w i n g : 

"The e x i s t i n g i n t e r n a t i o n a l measiires concerning genocide are of l i m i t e d 
e f f e c t i v e n e s s . The adoption of new meastires, e s p e c i a l l y the adoption o f new 
i n t e m s - t i o n a l instruments, seems p o s s i b l e and d e s i r a b l e . " 11 / 

4 2 9 . The Government of the Congo has communicated the f o l l o w i n g : 

"The i n t e r n a t i o n a l measures at present i n f o r c e would only appear to 
have l i m i t e d e f f e c t i v e n e s s . Although a r t i c l e 6 of the Convention of 
9 December 1948 p r o v i d e s f o r an i n t e r n a t i o n a l c r i m i n a l c o u r t , such a court 
has not been set up, and t h i s has tended to weaken the p r a c t i c a l value of 
the Convention considerably; the f a c t that persons accused o f genocide 
must be brought f o r t r i a l before the courts of the State on whose t e r r i t o r y 
the a ct was committed i s c a l c u l a t e d i n p r a c t i c e to l e a d t o t o t a l immunity 
i n a l l the most f l a g r a n t cases of c r i m i n a l a c t s , which always presuppose 
governmental p a r t i c i p a t i o n . 

" I t must be ackno\jledged that the e f f o r t s шаЛе by the s p e c i a l i z e d 
U n i t e d Nations bodies to define the acts which should be punished as 
genocide, i n order to e s t a b l i s h , o r endeavoirr to e s t a b l i s h , a system of . 
i n t e r n a t i o n a l r u l e s on the matter, may have a c e r t a i n moral i n f l u e n c e i n 
p r e v e n t i n g a c t s which would count as genocide or attempted genocide. 
Governments h e s i t a t e to a l i e n a t e i n t e r n a t i o n a l p u b l i c o p i n i o n , and i f 
that o p i n i o n i s aware and aroused, i t may have some i n f l u e n c e o r governmental 
d e c i s i o n s . 

"But as l o n g as an i n t e r n a t i o n a l c r i m i n a l court has not been 
e s t a b l i s h e d , the Convention o f 1948 w i l l only have a l i m i t e d scope. 

2/ Information and views commimicated by the Government of Poland on 
26 A p r i l 1 9 7 3 . 

1 0 / Information and views communicated by tho Government of Romania on 
26 February 1 9 7 3 . 

1 1 / Information and views communicated by the Government of Rwanda on 
17 January 1 9 7 3 . 
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"And i t -would seem t h a t , i n the present sta.te of a f f a i r s , the e f f o r t s 
of the CoDmiission on Human Rights should he .directed to that end. Before 
adding t o the suhstojative p r o v i s i o n s olready adopted and extending them to 
secondary forms of genocide - uh i c h - i j i l l al\iays he d i f f i c u l t t o define -
i t seems mo---e d e s i r a h l e to ensure that the e x i s t i n g r i i l e s , -which may he 
regarded as в, s a - t i s f a c t o i y f i r s t stage, are a p p l i e d . " 1 2 / 

4 3 0 . The Government of Oman has commented t h a t ! 

"The e x i s t i n g i n t e m a . t i o n a l measures have proved i n e f f e c t i v e as the 
crime of genocide s t i l l e x i s t s i n various p a r t s o f the world i n one form o r 

, -t̂ he other." l ^ / 

4 3 1 . Some non-governmental o r g a n i z a t i o n s i n c o n s u l t a t i v e s t a t u s w i t h the Economic 
and S o c i a l C o i u i c i l have a l s o communicated t h e i r views on the question imder 
c o n s i d e r a t i o n . I n the o p i n i o n of the Société I n t e r n a t i o n a l e do Prophylaxie 
C r i m i n e l l e , l e g a l means have proved i n e f f e c t i v e i n pr e v e n t i n g genocide and the 
most c o n s t r u c t i v e and e f f e c t i v e c o n t r i b u t i o n w i l l come from the researches of 
c r i m i n o l o g i s t s , p s y c h o l o g i s t s , p s y c h i a t r i s t s and e d u c a t i o n a l i s t s . I 4 / I n a study 
commimicated by the I n t e r n a t i o n a l A s s o c i a t i o n of Penal Law, i t i s st a t e d i n t e r a l i a 
that "undoubtedly the i n t e r n a t i o n a l measures adopted by the Convention of 
9 December 1 9 4 8 . f o r the prevent i o n and the r e p r e s s i o n o f crimes of genocide 
c o n s t i t u t e an important milestone on the way tcuards p r o t e c t i o n of n a t i o n a l , 
e t h n i c a l , r a c i a l o r r e l i g i o u s groups ... I t i s c l e a r t h a t the Convention 
presupposes that the systems of the agreeing s t a t e s , have an i n t e r n a t i o n a l 
l e g i s l a t i o n which adapts i t s e l f to the Convention and ca,rried i t i n t o e f f e c t . 
Therefore i t i s d e s i r a b l e that a l l the i n t e r n a l systems o f separate s t a t e s , agreeing 
to the Convention, accomplish the above as soon as p o s s i b l e and tha t i t conforms 
to the Convention." 1 5 / The World Young V/omen's C h r i s t i a n A s s o c i a t i o n has 
expressed the o p i n i o n that "the e x i s t i n g Convention, i f r a t i f i e d and r e a l l y 
implemented by a l l n a t i o n s , seems to bo a s u f f i c i e n t instrument to prevent any 
k i n d of genocide," 1 6 / 

4 3 2 . Tlie views fi^om other sources on the e f f e c t i v e n e s s of i n t e r n a t i o n a l measures 
f o r the p r e v e n t i o n and punishment of genocide, and e s p e c i a l l y of the Convention 
of 1 9 4 8 , may be d i v i d e d i n t o three general c a t e g o r i e s : those which consider these 
measures to be e f f e c t i v e ; those which deny that they are e f f e c t i v e at a l l ; and 
those which regard then a,s e f f e c t i v e to a l i m i t e d extent. 

1 2 / I n f o r m a t i o n a.nd 
1 4 May 1 9 7 3 . 

' 1 3 / Information and 
8 A p r i l 1 9 7 4 . 

1 4 / I n f o i m a t i o n and 
Pr o p h y l a x i e C r i m i n e l l e on 

1 5 / Information and 
Penal Law, 

1 6 / I n f o r m a t i o n and 
A s s o c i a t i o n , 

views coïïimunicated by the 

views conmunica,ted by the 

views communicated by the 
20 Januaiy 1 9 7 3 . 

views comm-unicated by the 

views conmi-unicated by the 

Government of the Congo on 

Government of Oman on 

Société I n t e r n a t i o n a l e de 

I n t e r n a t i o n a l A s s o c i a t i o n of 

V/orld Young Women's C h r i s t i a n 
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433. Thus Herbert E v a t t , who was the A u s t r a l i a n Prime M i n i s t e r when the 
1948 Convention was adopted, s a i d i n t e r a l i a that the Convention had pr o v i d e d 
i n d i v i d u a l guarantees f o r p r o t e c t e d groups and t h a t , i n t h i s f i e l d concerned w i t h 
the sacred r i g h t of humain groups to existence, the supremacy of i n t e r n a t i o n a l law 
had been proclaimed once and f o r a l l . VjJ I n 195° President Truman of the 
Umted S t a t e s , described the Convention as a.n e f f e c t i v e i n t e r n a t i o n a l l e g a l 
instrument outlawing the crime of genocide which shocked the conscience o f the 
world. 18/ 

434. Recently, a w r i t e r r e v i e w i n g the I948 Convention expressed the o p i n i o n t h a t : 

"This j u r i d i c a l document has an important place i n the str u g g l e of a l l 
p r o g r e s s i v e elements i n every continent f o r p o l i t i c a l r i g h t s and freedoms ... 
Although only 77 c o u n t r i e s out of 122 belonging to the Ш10 signed and r a t i f i e d 
the agreement ,,. i t s importance was tremendous since i t represented the 
defeat of facism and the d e s i r e to prevent any r e p e t i t i o n o f i t s c r u e l t i e s . 
I t i s a l l the more s i g n i f i c a n t today when the crime of genocide i s b e i n g 
p e r p e t r a t e d i n the Union of South A f r i c a ..." 19/ 

435. On the other hand, another w r i t e r , r e f e r r i n g to the 19']B Convention, has s a i d : 

".,, The whole Convention i s based on the assumption o f v i r t u o u s 
- - Governments and^ c r i m i n a l i n d i v i d \ x a l s , a r e v e r s a l of the t r u t h ,., I n any 

event even i f t h i s assumption were c o r r e c t , the c r i m i n a l law of every 
c i v i l i z e d State p r o v i d e s s u f f i c x e n t l y against i n d i v i d u a l a c t s of the k i n d 
which are ̂ enumerated i n the Convention. 

"Thus the Convention i s unnecessary where i t can be a p p l i e d and 
i n a p p l i c a b l e where i t may be necessary. I t i s a,n i n s u l t to i n t e l l i g e n c e and 
dangerous, because i t may be argued a c o n t r a r i o by brazen upholders of an 
u n l i m i t e d raáson d'Etat that a c t s enumerated i n the Convention, but not 
committed w i t h i n t e n t of d e s t r o y i n g groups of people 'as such' are l e g a l . 
The convention .,, i s , as has been f o m u l a t e d p o l i t e l y by P r o f e s s o r B r i e r l ^ ' , 
symptomatic of a 'tendency to seek a sort of compensation f o r a l l t h a t i s so 
t e r r i b l y d i s c o u r a g i n g i n the i n t e r n a t i o n a l outlook of today by d i s s i p a t i n g 
energies to a.chieve r e s u l t s which prove on examination t o mark no r e a l 
advance'. 6 5 / 

".6¿/ 'The Genocide Convention', The L i s t e n e r , 1949, p. 4 0 . " 20/ 

17/ Quoted by Robinson, o p . c i t . , p. 43. 

18/ Quoted by L o u i s B. Sohn and Thomas Buergenthal, I n t e r n a t i o n a l P r o t e c t i o n  
of Human R i g h t s ( I n d i a n a p o l i s , Bobbs-Merril Company Inc., 1973)» P. 971* 

19/ I g o r P. Blisohenko, "Modem i n t e r n a t i o n a l law and genocide". Etudes  
i n t e r n a t i o n a l e s de p s y c h o - s o c i o l o g i e c r i m i n e l l e ( P a r i s ) , Nos. I 6 - I 7 , I 9 6 9 , p, 15. 

20/ Georg Schwarzenberger, "The problem of an i n t e r n a t i o n a l c r i m i n a l law", 
I n t e r n a t i o n a l C r i m i n a l Law, e d i t e d by Gerhard 0. W. M u e l l e r and Edward M. V i s e 
(London, Sweet and Maxvjell L t d . , I 9 6 5 ) , pp. 32-33. 
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Л.36. A c c o r d i n g to m o t h e r vri t e r , the no&t cerious defect i n the 19ЛЗ Convention i s 
that i n f a c t i t r e j e c t s the p r i n c i p l e of i n t e r n a t i o n a l a c t i o n to punish the crime 
of genocide. This w r i t e r concludes that i f e f f e c t i v e n e s s i s p r e f e r r e d to 
s p e c t a c u l a r t e x t s , i t w i l l he necessaiy "to s t a r t agoin r i g h t f r o n the beginning 
a work which i s no more than the f i r s t seep on an arduous road l e a d i n g to absolute 
respect f o r the most sacred r i g h t s of mankind." 2 l / 

4 3 7 . One w r i t e r i s of the o p i n i o n that i n the I 9 4 8 Convention "prevention i s very 
badly organized and f u l l of gaps" and that " i n any event, the w i l l to a.pply i t 
does not e x i s t and any p r a c t i c a l p o s s i b i l i t y of a p p l i c a t i o n i s excluded, whether 
or not any complaints have been made to the United fetions," 2 2 / and t h i s w r i t e r 
adds t h a t : 

" I n the meanwhile, however, since the i n t e r n a t i o n a l l e g i s l a t o r i n the 
person of the United Nations ho-s not been able or w i l l i n g to f u l f i l i t s 
m i s s i o n to e s t a b l i s h an i n t e r n a t i o n a l law of p r e v e n t i o n cjid punishment o,nd 
to see that i t i s complied \ j i t h , and since i t i s obvious that no e x i s t i n g 
i n t e r n a t i o n a l D e c l a r a t i o n or Convention can e f f e c t i v e l y ensure the prevention 
and punishment of genocide, a fundamental and elementary t r u t h becomes 
obviouss that i t i s necessary to educate the p u b l i c to create a ' s o c i a l 
conscience' teaching people to understand, to accept and, i n s p i t e of a l l 
a c t s of incitement and provocation, l y i n g propaganda a-nd appeals to ha.tred 
and v i o l e n c e , to i n s i s t on the need to respect the r u l e s of j u s t i c e and  
humanity i n t h i s human comunity which we are a l l i n the end a.ware of and 
s h a l l one day accept that we are equal members.of, r e c o g n i z i n g that 
everyone i s or should be an equal and f u l l y - f l e d g e d c i t i z e n , f r e e from 
r a c i a l , p o l i t i c a l or r e l i g i o u s d i s c r i m i n a t i o n , and that crimes against 
humanity, whether i n the shape of war, extermination, p e r s e c u t i o n or 
v i o l e n c e of ацу k i n d , should be outlawed." 2 3 / 

4 3 8 . Another w r i t e r has made the f o l l o w i n g comment: 

"In the absence of means to ma'ce i t e f f e c t i v e , the Convention on the 
P r e v e n t i o n and Punishment of the Crime of Genocide j o i n s a l l the pacts and 
i n t e r n a t i o n a l declara-tions, which, f o r l a c k of enforcement p r o v i s i o n s , remain 
pure show and a l l c o n t a i n the mental r e s e r v a t i o n : 'unless contrary to the 
h i g h e r i n t e r e s t s of the State, of which the State i s s o l e judge'." 24/ 

21/ Marcel S i b e r t , Traité de d r o i t i n t e r n a t i o n a l p u b l i c ( P a r i s , L i b r a i r i e 
D a l l o 7 r i 9 5 l ) , v o l . I , pp. 445-446 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ; . 

22/ Jean Graven, op. c i t . . p. 12 ( t r a n s l a t i o n I n t o E n g l i s h by the Secrétariat). 
2Д/ I b i d . , p. 15 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
24/ J . Y. D a u t r i c o u r t , p. 26 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
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4 3 9 . The f o l l o w i n g o p i n i o n may he mentioned as coming between p o s i t i v e and negative 
views ofthe 1948 Convention; 

" I t i s apparent t h a t , to a considerable extent, the Convention amounts 
to a r e g i s t r a t i o n of p r o t e s t against past misdeeds of i n d i v i d u a l or 
c o l l e c t i v e savageiy r a t h e r than to an e f f e c t i v e instrument of t h e i r p r e v e n t i o n 
or r e p r e s s i o n . Thus, as the punishment of a c t s o f genocide i s e n t r u s t e d 
p r i m a r i l y to the m u n i c i p a l co-urts of the c o i m t r i e s concerned, i t i s c l e a r 
that such a c t s , i f p e r p e t r a t e d i n obedience to n a t i o n a l l e g i s l a t i o n , must 
remain unpunished unless p e n a l i z e d by way of r e t r o a c t i v e laws. On the other 
hand, the Convention o b l i g e s the P a r t i e s to enact and keep i n f o r c e l e g i s l a t i o n 
intended t o prevent and suppress such a c t s , and any f a i l u r e to measure up to 
that o b l i g a t i o n i s made subject to the j - u r i s d i c t i o n of the I n t e r n a t i o n a l Covirt 
of J u s t i c e and of the United N a t i o n s . With regard to the l a t t e r , the r e s u l t 
of the p r o v i s i o n i n question i s that acts of commission or omission i n respect 
of genocide are no l o n g e r , on any i n t e r p r e t a t i o n of the Charter, considered 
to be a n a t t e r e x c l u s i v e l y w i t h i n tho domestic j u r i s d i c t i o n of the States 
concerned. For the P a r t i e s e x p r e s s l y concede to the U n i t e d Nations the r i g h t 
of i n t e r v e n t i o n i n t h i s sphere. T h i s aspect of the s i t u a t i o n c o n s t i t u t e s a 
conspicuous f e a t u r e of the Genocide Convention - a f e a t u r e which probably 
outweighs, i n i t s l e g a l and moral s i g n i f i c a n c e , the gaps, a r t i f i c i a l i t i e s 
and p o s s i b l e dangers of the Convention." 2 5 / 

4 4 0 . The S p e c i a l Rapporteur b e l i e v e s that the 1948 Convention can only be considered 
a p o i n t of departure i n the adoption of e f f e c t i v e i n t e r n a t i o n a l measures to 
prevent and pxinish genocide. Although he has had occasion to express some doubts 
and r e s e r v a t i o n s as to the e f f e c t i v e n e s s of c e r t a i n a r t i c l e s of the Convention, 
the S p e c i a l Rapporteur now proposes to examine the p o s s i b i l i t y of f r e s h 
i n t e r n a t i o n a l measures f o r e f f e c t i v e p r e v e n t i o n and punishment of genocide. I t 
has been demonstrated d u r i n g the p e r i o d since the adoption of the Convention on 
Genocide i n 1948 that i t has not been an obstacle to the p e r p e t r a t i o n of t h i s 
crime. 

2 5 / L. Oppenheim, I n t e r n a t i o n a l Law, a T r e a t i s e , seventh e d i t i o n , 
H, LautoDTpacht ed. (London, Longmans, Green and Company, 1 9 5 5 ) » v o l . I , p. 7 5 1 . 
The dangers of the Convention r e s i d e e s s e n t i a l l y i n t h e ' f a c t that "by g i v i n g ~ 
the complexion of conventional law, of l i m i t e d scope and c o n d i t i o n e d t y m u n i c i p a l 
l e g i s l a t i o n t o recognized i n t e r n a t i o n a l obliga-tions and p r i n c i p l e s of i n t e r n a t i o n a l 
law, the convention c o n s t i t u t e s a r e c e s s i o n from developments a l r e a d y accomplished". 
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В. F o s a i b i l i t y of ^jreparing a d d i t i o n a l conventions i n order  
to make pvinisbable octs of genocide L'hich иеге_ not  

incltidod i n the 19^18 Convention 

1. Cult-ai-al f^cnocide 

(a) P r e p a r a t i o n of the 19̂ "г6 Convention 

4 4 1 . I n the dra-ft convention prepared by tho Secretaiy-Genercl ( a r t i c l e 1 , рага.З), 
there was an enumeration of the types of act s c o n s t i t u t i n g c u l t u r a l genocide. 
These a c t s were: (a) Forced t r a n s f e r of c h i l d r e n to another human group; 
(b) Forced and oysto n a t i c e x i l e of i n d i v i d u a l s r e p r e s e n t i n g the c u l t i r c of a 
group; (c) P r o h i b i t i o n of the use of the n a t i o n a l language even i n p r i v a t e 
i n t e r c o u r s e ; (d) Systematic d e s t r u c t i o n of books p r i n t e d i n the n a t i o n a l language 
or r e l i g i o u s works or p r o h i b i t i o n of пег; p u b l i c a t i o n s ; (e) ̂ s t e n a t i c d e s t r u c t i o n 
of h i s t o r i c a l o r r e l i g i o u s iJonLiucntc or t h e i r d i v e r s i o n to a l i e n uses; d e s t r u c t i o n 
or d i s p e r s i o n of documents and objects of h i s t o r i c a l , • a r t i s t i c , or r e l i g i o u s value 
and of o b j e c t s used i n r e l i g i o u s worship, 2 6 / 

4 4 2 . A r t i c l e I I I of the d r a f t of the Ad Hoc Committee on Genocide reads a,s f o l l o w s : 

" I n t h i s Convention, genocide means any d e l i b e r a t e act committed 
w i t h i n t e n t to destroy the language, r e l i g i o n or c u l t u r e of a n a t i o n a l , 
r a c i a l or r e l i g i o u s group on grounds of n a t i o n a l or r a c i a l o r i g i n or 
r e l i g i o u s b e l i e f such a.s: 

1. P r o h i b i t i n g the use of the language of the group i n d a i l y 
i n t e r c o u r s e or i n schools, or the p r i n t i n g and c i r c u l a t i o n of 
p u b l i c a t i o n s i n tho language of the group; 

2 , Destroying, or preventing the use of, 11Ьгг.г1ез, museums, 
schools, h i s t o r i c r . l monuments, pla c e s of worship o r other 
c u l t u r a l i n s t i t u t i o n s and obj e c t s of the group" 2 7 / 

4 4 3 . T h i s a r t i c l e gave r i s e to f o i r l y f u l l d i s c u s s i o n s i n the Ad Hoc Committee 
on Genocide, Those vbo supported- the i n c l u s i o n of c u l t u r a l genocide i n the 
Convention emphasized that there wore t-ло wr'-ys of suppressing a h-unan group, 
the f i r s t by ca.u3ing i t s members to disappear, and the second, by a b o l i s h i n g , 
without making any a.ttempts on the l i v e s of the members of the group, t h e i r 
s p e c i f i c t r a i t s . Those who opposed the i n c l u s i o n of c u l t u r a l genocide emphasized 
that there was a ooncidera,ble d i f f e r e n c e between p h y s i c a l and c u l t u r a l genocide, 
and t h a t i t was p a r t i c u l a r l y p h y s i c a l genocide which presented those e x c e p t i o n a l l y 
h o r r i f y i n g c h a r a c t e r i s t i c s \ihich had shocked the conscience of mankind. They a l s o 
p o i n t e d to the d i f f i c u l t y of f i x i n g the l i m i t s of c u l t u r a l genocide, which 
impinged upon the v i o l a t i o n of human r i g h t s and tho r i g h t s of m i n o r i t i e s . 

_2б/ E / 4 4 7 , pp. 21, 27 and 28. 

21/ E / 7 9 4 , pp. 6 - 7 . . . 
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444. I n the S i x t h Conmittëe,' t\io anendiaénts' (A/C .6/216, 28/ к/с,6/218 22/) t o 
delete t h i s a r t i c l e vjere s u h n i t t e d , 

445. Another amendment (A/C.6/229) 'to the Ad Hoc Comaittee's d r a f t t e x t was 
•worded as f o l l o w s ; 

" I n t h i s Convention, genocide a l s o means any of the f o l l o w i n g a c t s 
committed w i t h the i n t e n t to destroy the r e l i g i o n o r c u l t u r e of a 

.. r e l i g i o u s , r a c i a l or n a t i o n a l group: 

1. Systematic conversions from one r e l i g i o n to another hy means 
of o r hy t h r e a t s of v i o l e n c e . 

2, Systematic d e s t r u c t i o n o r desecration of p l a c e s and o b j e c t s 
of r e l i g i o u s worship and veneration and d e s t r u c t i o n of o b j e c t s 
of Clôturai value," ЗО/ 

The sponsor of t h i s Euaendment explained that i t s ртлгрозе was to r e s t r i c t 
the scope of c u l t u r a l genocide, which had been too broadly d e f i n e d by the 
Ad Hoc Committee on Genocide, The proposed amendment merely l i s t e d a c t s which 
were already punishable -under most c r i m i n a l codes. 3 l / 

446. The d i s c u s s i o n s i n the S i x t h Committee were confined to the qu e s t i o n of 
p r i n c i p l e as to whether the Convention would i n c l u d e c u l t i u r a l genocide, and so 
the above-mentioned amendment was not considered, 

447. The main arguments advanced i n favour of i n c l u d i n g an a r t i c l e on c\iL-tural 
genocide i n the Convention were as f o l l o w s ; (a) i t would be i m p o s s i b l e t o 
separate cultvu?al genocide from p h y s i c a l and b i o l o g i c a l genocide, as a group 
could be deprived of i t s existence not only through the mass d e s t r u c t i o n of i t s 
members but a l s o through the d e s t r u c t i o n of i t s s p e c i f i c t r a i t s , the l o s s o f 
which l e d to the d i s s o l u t i o n o f i t s uni-ty, even though no a.ttempt had been made 
on the l i f e of i t s members, and f o r t h a t reason, c u l t u r a l genocide was a,n i n t e g r a l 
p a r t of -the general d e f i n i t i o n of genocide; (b) d e c l a r a t i o n s o r c h a r t e r s 
e s t a b l i s h i n g the r i g h t s and d u t i e s of man could not dec l a r e cгзltгяra,l genocide t o 
be a crime or provide measures f o r i t s prevention and suppression; (c) a.s 
h i s t o r i c a l examples showed, e s p e c i a l l y the crimes p e r p e t r a t e d by the N a z i s d u r i n g 
the Second World War, c u l t u r a l genocide was not a l e s s hideous crime than 
p h y s i c a l , o r b i o l o g i c a l genocide; (d) i t would not be enough to i n s e r t p r o v i s i o n s 
i n n a t i o n a l l e g i s l a t i o n guaranteeing the r i g h t of s e l f - e x p r e s s i o n f o r n a t i o n a l , 
r a c i a l o r r e l i g i o u s groups, as h i s t o r y had shown that such guarantees do not 
prevent ,the perpetra,tion of crimes against those groups; (e) i f one pursued the 
argument of those who h e l d that c x i l t u r a l genocide should be excluded from the 
Convention because there were inherent i n i t c e r t a i n f a c t o r s covered by other 
i n t e r n a t i o n a l instruments designed to p r o t e c t m i n o r i t i e s o r i n c e r t a i n p r o v i s i o n s 
of n a t i o n a l l e g i s l a t i o n - such as laws on education and the p r o t e c t i o n o f worship -
the c o n c l u s i o n might be that that vahóle convention on genocide was u s e l e s s , s i n c e 
a l l the a c t s c o n s t i t u t i n g genocide were penalized by the laws of a l l c i v i l i z e d 

26/ O f f i c i a l Records of the General Assembly, T h i r d Session. P a r t I , S i x t h  
Committee, 83rd meeting, p.200, T h i s amendment s a i d that the a t t e n t i o n of the 
T h i r d Committee should be drawn to tho need f o r the p r o t e c t i o n of language, r e l i g i o n 
and c u l t u r e w i t h i n the framework of the i n t e r n a t i o n a l d e c l a r a t i o n on Ьглпап r i g h t s , 

29/ I b i d . . Annexes, p.20, 

до/ I b i d . , p.23. 

31/ I b i d . , S i x t h CoBimittee, 83rd meeting, p.195, 
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c o u n t r i e s ; ( f ) the f a c t that n a t i o n a l lavis pen?.lized c t i l t u r a l genocide i n c e r t a i n 
of i t s naráfestations vr.s r.n added reason f o r the i n c l u s i o n of that c r i n e i n the 
Convention, j u s t as nass nvr-der and the causing of serious b o d i l y haru, which 
were c r i n e s p e n a l i z e d by natior-al law, had been m c l u d c d i (g) the Convention 
would be incomplete i f i t ̂ jcre U n i t e d to the r i r o t e c t i o n of huiian groups aga,inst 
p h y s i c a l genocide alone, because, i f a t t a c k s against tho c u l t u r e of a group 
remained unpunished f o r the want of a,ppropriate p r o v i s i o n s i n the Convention, 
th a t would f a c i l i t a t e the p e r p e t r a t i o n of p h y s i c a l genociâ.e, i n which such acts 
n o m a l l y c u l n i n a t e d ; (h) the U n i v e r s a l Declarr.tion of Human E i g h t s proclaimed 
the i n d i v i d u a l ' s r i g h t to l i f e , which n i g h t be i n t e r p r e t e d г s ensuring h i s 
p r o t e c t i o n a g a i n s t any act of p l i y s i c a l genocide, y et no one disputed tho need 
f o r a convention on p h y s i c a l genocide, and consequently the p r o t e c t i o n of 
c u l t u r a l groups should a l s o be ensured Ъу such a convention; ( i ) a c t s of c u l t u r a l 
genocide have alvjpys been i n s p i r e d by the sa^e n o t i v c s as those of p l i y s i c a l 
genocide and had the sane object - the destrv.ccion of r a c i a l , n a t i o n a l or 
r e l i g i o u s groups - as ha.d been shown i n t e r a l i a by the c r i n e s p erpetrated by 
the N a z i s i n Czechoslovakia and Yugosl.avia as p a r t of a g i g a n t i c p l a n f o r the 
complete g e r m a n i f i c a t i o n of the occupied peoples. ¿ 2 / 

4 4 8 , Those opposed to i n c l u d i n g c u l t u r a l genocide i n the Convention argued i n the 
main t h a t ; (a) c u l t i i r a l genocide f e l l r a t h e r w i t h i n the sphere of the p r o t e c t i o n 
of human r i g h t s or of the r i g h t s of m i n o r i t i e s ; (b) c u l t u r a l genocide was too 
vague a concept to admit of p r e c i s e d e f i n i t i o n f o r the purpose of i n c l u s i o n i n 
the Convention on Genocide; (c) the i n c l u s i o n of c u l t u r a l genocide i n the 
Convention n i g h t give r i s e to a,buses by rea.son of the vagueness of th a t concept; 
(d) i f the scope of the Convention were unduly extended to i n c l u d e c u l t u r a l 
genocide i t s value would be g r e a t l y reduced and i t might become a t o o l f o r 
p o l i t i c a l propaganda i n s t e a d of an i n t e r n a t i o n a l l e g a l instrument; (e) f r o n the 
p r a c t i c a l p o i n t of view, the i n t e r n a t i o n a l or na,tional t r i b u n a l s which woxild have 
the task of suppressing genocide would f i n d thenselves i n great d i f f i c u l t i e s 
i f they were c a l l e d upon to pronounce judgement i n such an undefined f i e l d as 
c u l t u r a l genocide, which was d i r e c t l y concerned with the most conplex q u a l i t i e s 
of the human s o u l ; ( f ) the i n t e r p r e t a t i o n of an a r t i c l e on c u l t u r a l genocide 
would r a i s e p r a c j i c a l d i f f i c u l t i e s , as i t would i n v o l v e detennining the concrete 
elements of a group's r e l i g i o n and c u l t u r e , w i t h which the government would have 
no r i g h t to i n t e r f e r e , d e c i d i n g whether a l l c u l t u r e s deserved to be protected 
a-nd d e c i d i n g whether the a s s i m i l a t i o n r e s u l t i n g f r o n c i v i l i z i n g a c t i o n -ijould 
a l s o c o n s t i t u t e genocide; (g) the adoption of the a r t i c l e on c u l t u r a l genocide 
might, on accoiuit of i t s p o l i t i c a l i m p l i c a t i o n s , prevent some co u n t r i e s from 
r a t i f y i n g the Convention. ЗЗ/ 

4 4 9 . The S i x t h Connittee decided not to i n c l u d e a p r o v i s i o n on c u l t u r a l genocide 
i n the Convention by 25 votes to l 6 , w i t h 4 a b s t e n t i o n s ; 13 delegations were 
absent d u r i n g the vote, 3 4 / 

¿ 2 / I b i d , pp. 1 9 5 , 196 and 2 0 4 - 2 0 6 . 

¿ 2 / I b i d , pp. 1 9 8 , 200 and 2 0 3 . 

^ I b i d , p. 2 0 6 . 
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(Ъ) Views on^^cultural genocide and i t s i n c l u s i o n i n a d d i t i o n a l instruments  
to the Convention or i n the Convention 

450. Several Governments are of the o p i n i o n that c u l t u r a l genocide shoxild he 
in c l u d e d among tho a c t s o f genocide. The Government of A u s t r i a has communicated 
the f o l l o w i n g : " A u s t r i a b e l i e v e s that the a d d i t i o n a l conventions making a c t s of 
genocide punishable which are not i n c l u d e d i n the Convention of 194S, such as 
' c u l t u r a l genocide', should be taken i n t o c o n s i d e r a t i o n . Steps to strengthen 
e x i s t i n g l e g a l instruments should, however, be g i v e n p r i o r i t y over the p r e p a r a t i o n 
of any such a d d i t i o n c l convention," 35/ The Holy See was of the o p i n i o n t h a t : 

"Genocide i s a l s o a crime against the r i g h t s and d i g n i t y o f a people. 
Each people has i t s own h e r i t a g e . Although i t i s tr u e that every people 
should bo open to other c u l t u r e s and grow i n terns of union and exchange 
w i t h other peoples, the f a c t remains that more or l e s s n a t u r a l groupings 
of persons e x i s t i n the f o m of peoples, each of which has a p a r t i c u l a r 
c u l t u r a l h e r i t a g e o-nd i s o f t e n of a p a r t i c u l a r r a c i a l type o r a p a r t i c u l o ^ r 
mixture of r a c i a l types. I t i s a people's c u l t u r a l h e r i t a g e t h a t i s the 
expression of that people and that i s the true bond of the people's u n i t y . 
A people's h e r i t a g e w i t h i t s t r a d i t i o n a l language, customs, b e l i e f s , a r t , 
music, laws, s o c i a l p a t t e r n s , and ways of l o o k i n g at r e a l i t y , i s not a 
s t a t i c s t r u c t u r e . I t i s a dynamic bond of u n i t y , a m a t r i x of human 
development, and a promise f o r the future of the people. 

" A l l the i n d i v i d u a l s and s o c i a l groups that make up a gi v e n peoples 
should be able to a t t a i n f u l l c u l t u r a l development i n accord w i t h t h e i r 
t r a d i t i o n s . They shoiild not be h e l d back, nor have other c u l t u r e s iciposed 
on them. 

"I n view of the above-stated p r i n c i p l e s , serious c o n s i d e r a t i o n should 
be given to the matter of those a c t s which might be c a l l e d ' c u l t u r a l 
genocide' o r ethnocide' or ' e c o c i d e 3 6 / 

451. The Governments of Ecuador 37/, I s r a e l 38/, Oman З?/, and Romania 40/ were 
a l s o of the o p i n i o n t h a t the i n c l u s i o n of c u l t u r a l genocide among the a c t s of 
genocide shoifLd be envisaged. 

3,5/ Information and views 
14 May 1973. 

communicated Ъу the Government of A u s t r i a on 

36/ Information and views commimicated Ъу the Holy See on 18 September 1972. 

37/ Information and views 
14 A p r i l 1974. 

communicated Ъу the Government of Ecuador on 

38/ Iirforraation and views 
19 March 1973. 

commimicated Ъу the Government of I s r a e l on 

39/ Information and views 
8 A p r i l 1974. 

communicated Ъу the Government of Oman on 

40/ Information a.nd views 
28 February 1973. 

communicated Ъу the Government of Romania on 
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452. The Govei-ment of F i n l a n d has conimunicated the f o l l o w i n g г 

"As regards the p o s s i b i l i t y of making punishable such a c t s r e l a t e d 
to genocide which were not i n c l u d e d i n the Convention of 194в, t h i s matter 
deserves a c a r e f u l study t a k i n g i n t o account a l l the r e l e v a n t aspects. From 
the p o i n t of view of c r i u i n a l law, however, some of these concepts suggested 
so f a r to be taken i n t o c o n s i d e r a t i o n i n t h i s respect may be somewhat too 
vague to be a c c u r a t e l y defined as c r i m i n a l a c t s . As much as they are to be 
deplored, they may be b e t t e r combated by other means," 41/ 

455. The Government of the United Kingdom has commimicated the f o l l o w i n g : 

"The Umted Kingdom Government regard the d e f i n i t i o n of genocide 
contained i n A r t i c l e I I of the Convention and the d e f i n i t i o n of ac t s which 
s h a l l be punishable i n A r t i c l e I I I as being s a t i s f a c t o r y and exhaustive. 
The Uro.bed Kingdom Government opposed i n 194-8 attempts t o i n c l u d e p r o v i s i o n s 
o u t lawing ' c u l t u r a l genocide' i n the Genocide Convention. The United Kingdom 
Govemxient considers that there i s a d i f f e r e n c e i n k i n d between genocide 
proper and e,g. the d e s t r u c t i o n o f chirrches, l i b r a r i e s or schools, however 
ba-rbarous and urpardonable the l a t t e r may be. Proposals r e l a t i n g to 
' c u l t u r a l genocide' are fundamentally concerned w i t h the questions of 
freedom of thought, expression and r e l i g i o n , and i n the Un i t e d Kingdom 
Goverriment ' s view the substance of these matters i s p r o p e r l y one f o r 
c o n s i d e r a t i o n i n the human r i ^ t s sphere and not i n connexion w i t h penal 
p r o v i s i o n s . I t should be noted that the proposals f o r d e a l i n g víith 
' c u l t u r a l genocide' t a b l e d i n 1948 d i d not i n f a c t guarantee the r i g h t s 
to f-x'eedom of thought and expression, 

"The terra ' c u l t u r a l ethnocide' has not been s a t i s f a c t o r i l y defined, 
Ho-jever, i t would appear t o be a term a p p l i e d to those a c t i v i t i e s which 
are elsewhere described as ' c u l t u r a l genocide'. Although the a p p l i c a t i o n 
of the terra 'ethnocide' might be more appropriate than the i n c o r r e c t use of 
the term 'genocide', i t i s evident, f o r the reasons advanced i n the 
pre v i o u s paragraph, that i t i s i n a p p r o p r i a t e to attempt to i n c l u d e such 
a c t s w i t h i n the scope of the e x i s t i n g Convention or of any s i m i l a r new 
Соп'/ention," Д2/ 

;;,4, The Société i n t e r n a t i o n a l e de p r o p h y l a x i e c r i m i n e l l e considers t l i a t the 
p r o t e c t i o n of c u l t u r a l groups ought to have been ensured by the 1948 Convention.4?/ 
I n the study communicated by the I n t e r n a t i o n a l A s s o c i a t i o n of Penal Law, the view 
vv.i; expre'JEed t h a t i t would be adv i s a b l e to dra,w up a d d i t i o n a l conventions 
covecing i n t e r a l i a c u l t u r a l genocide, 44/ On the other hand, i n the o p i n i o n of 

Д1У Infor m a t i o n and views communicated by the Government of F i n l a n d on 
?S Januaiy ^973^ 

42/ I n f o i n a t i o n and vievjs communicated by the Government of United Kingdom 
10 J u l y 19/3 о 

_43/' I n f o n n a t i o n and views communicated by the Société i n t e r n a t i o n a l e de 
prophyiajcie c r i m i n e l l e on 20 January 1973. 

44/ I n f o r m a t i o n and views communicated by the I n t e r n a t i o n a l A s s o c i a t i o n of 
Penal Law on 7 February 1973. 
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the World Yotmg Women's Christian Association, the addition to the I 9 4 8 Convention 
of an art i c l e on cioltural genocide wovild he liahle to make States hesitate s t i l l 
more ahout ratifying the Convention or express reservations i n their 
ratifications, 4 5 / 

455, According to one writer, the concept of cultural genocide does not correspond 
to the etymological meaning of genocide, which refers only to the physical or 
biological destruction of a human group, 46/ Another writer, referring to the 
fact that cultoiTol genocide i s not mentioned i n the 1948 Convention makes the 
following comment: 

"These attacks on cultural l i f e undoubtedly injure the legitimate 
rights which c i v i l i z e d States guarantee today. It wotud be desirable to 
condemn them, but this should be done i n another way, as i t would show a 
serious lack of a sense of proportion to 'include i n the same convention 
mass murders and the closing of libraries', Purtheiraore, the vague and 
imprecise wording of the definition does not make i t possible to set 
precise limits and there would surely be тацу d i f f i c u l t i e s of interpretation 
i n determining the concrete religious and cultural elements covered by this 
concept. This state of Euffairs i s liable to create uncertainty and would 
leave the door open for abuse. But there i s another consideration, A 
State may have legitimate reasons to follow a policy of assimilation by 
lawful means i n order to create a certain degree of national and cultiiral 
homogeneity. But i n practice, i t vrould be difficvilt to trace precise 
limits between these acts of State sovereignty and cultviral genocide, 

"These legal and practical considerations lead to the conclusion 
that cultvoral genocide, i f such a term can be justified, l i e s outside the 
scope of the idea of genocide, as conceived by the authors of the Convention, 
The rejection of this idea was thus the restilt of a r e a l i s t i c caution, a l l 
the more necessaiy as an'international agreement was involved," 47/ 

456. Another writer i s of the opinion that: 

"The cultural extermination of a htunan group must be clearly 
distinguished from the physical destruction of a cultural group. In 
the f i r s t case the people are physically saved but cvfLturally violated, 
disabled, despoiled and 'sterilized'. In the second case i t i s the 
human group which sviffers i n the personal lives of i t s individvial members 
because of the cviltural characteristics of the members of the group. 

45/ Information and views communicated by the World Yovmg Women's Christian 
Association on 12 February 1973. 

46/ Plawski, op,cit,, p, 113, 

47/ Planzer, op,cit., p . l 0 4 (translation into English by the Secretariat), 
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A g a i n , the f i r s t case r e f e r s to the d e m o l i t i o n of st a t u e s , s h r i n e s , temples, 
the d e v a s t a t i o n of towns and b u i l d i n g s , the a b o l i t i o n of a r t i s t i c , l i t e r a i y 
o r s c i e n t i f i c m a n i f e s t a t i o n s . The second r e l a t e s to the a n n i h i l a t i o n and 
p e r d i t i o n of human l i f e . 

"When c u l t u r a l objects are being destroyed, the n o t i o n of genocide 
does not enter i n t o c o n s i d e r a t i o n . When c u l t u r a l groups o f i n d i v i d u a l 
human beings become the c o l l e c t i v e object of the d e s t r u c t i o n of l i f e , 
the conception of genocide i s c l e a r l y i n v o l v e d but i n i t s primaiy and 
p r i n c i p a l aspect of a p h y s i c a l a t t a c k against people. Then there i s no 
c u l t u r a l genocide of a p h y s i c a l human group but p h y s i c a l genocide of a 
c u l t u r a l human group. 

"I n so f a r as s o - c a l l e d c t i l t u r a l genocide a c t u a l l y amounts to p h y s i c a l 
genocide, the problem of p r o t e c t i o n against the crime r e a l l y centers round 
the q u e s t i o n whether c u l t u r a l groups should be i n c l u d e d among the groups 
of human people to be protected under a convention on i n t e r n a t i o n a l 
c r i m i n a l law." 4 8 / 

457* N o t i n g that c u l t u r a l genocide i s not i n c l u d e d i n the 1948 Convention, another 
w r i t e r comments as f o l l o w s : 

"Although t h i s i m p l i e s no p r a i s e f o r the d e c i s i o n taken not to i n c l u d e 
t h i s type of offence i n the Convention, i t s e x c l u s i o n does not deserve the 
same censure as attaches to the e x c l u s i o n of attempts against p o l i t i c a l and 
economic groups, and t h i s not only because of the elementary p r i n c i p l e of 
p o l i t i c a l c a u t i o n which precludes seeking too much~at the same time, but 
because of the considerable d i f f e r e n c e between a c t s aimed a t d e s t r o y i n g 
a c u l t t r r e and genocide p r o p e r l y so c a l l e d . The l a t t e r i s alviays an ordinary 
c r i m i n a l offence; s o - c a l l e d c u l t u r a l genocide has a marked p o l i t i c a l 
c h a r a c t e r . The former has no m i t i g a t i n g circumstances or excuse, at l e a s t 
i n i t s more d r a s t i c forms, whereas the l a . t t e r may seen more or l e s s 
j u s t i f i a b l e i n pr e v e n t i n g separatism. Although t h i s argument i s not enough 
i n an i n d i v i d - u a l i s t i c view of the world and l i f e , which pla.ces man above 
a l l h i s c r e a t i o n s , i t emphasizes an e s s e n t i a l d i f f e r e n c e from genocide." 4 9 / 

4 5 8 , Other w r i t e r s have on the contra.ry deplored the f a c t that c v i l t u r a l genocide 
was not mentioned i n the 194-6 Convention. 5 0 / 

4 5 9 . As f o r the word "ethnocide", i t seems to be regarded as ^rnononous with 
" c u l t u r a l genocide" 5 1 / or as having an obvious etymological l i n k w i t h the 

4 8 / D r o s t , o p , c i t , , pp.5 9 - 6 0 . 

4 9 / De l a Muela, l o c . c i t . . p.3 7 6 . 

¿ 0 / S i b e r t , o p . c i t . , v o l . 1 , p.4 4 6 ; Herbert Kraus, Massenaustreibung und  
Volkermord (Kitzingen/Main, Holzner V e r l a g , 1953_). 

5 1 / Robert J a u l i n , o p . c i t . . p . l 2 . 
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word "genocide". Д 2 / It has also been said that ethnocide mearls the denial of 
indigenous civi l i z a t i o n s ' right to l i f e . It i s said to he achieved through 
the assimilation, integration or culttiral absorption of Ьглаап groups with a 
different social struottire and a different culture from the majority* 

4 6 0 . Another view i s that ethnocide i s an alternative to genocide, the l a t t e r being 
committed when the destruction of an indigenous c i v i l i z a t i o n cannot be carried out 
peacefully or when geographical distance or lack of social organization have made 
i t possible for massacres to take place i n secret. It has also been possible 
these l a s t few years to see how publicity given to massacres carried out f o r 
centuries with the knowledge of the authorities responsible for indigenous 
affairs has resulted i n a revived campaign of ethnocidal assimilation as the only 
alternative to extermination, 5 ^ / 

4 6 1 . On the basis of the infoimation at his disposal, which has been outlined 
above, the Special Rapporteur i s unable to draw a definite conclusion as to 
whether the acts regarded as cultural genocide or "ethnocide" are constituent 
elements of the crime of genocide and whether i t i s possible to conclude an 
additional convention covering cultural genocide or to include i t i n a revised 
convention on genocide, Natiœally, the possibility of securing recognition of 
ciiltural genocide through conventional instruments depends on whether the 
States Members of the United Nations and particularly those which are parties to 
the 1 9 4 8 Convention want to review the problems related to the prevention and 
punishment of genocide, among viihich cultural genocide cannot be ignored, and to 
take international action i n this matter as part of the prevention and punishment 
of the crime of genocide. 

2 . Ecocide 

(a) Ecocide as an international crime similar to genocide 

4 6 2 . According to one writer: 

"It can be said that the term or concept of 'ecocide' although not 
legally defined ,,, i t s essential meaning i s well understood: i t denotes 
various meastires of devastation and destruction which have i n common that 
they aim at damaging and destroying the ecology of geographic areas to the 
detriment of human l i f e , animal l i f e and plant l i f e , " 5 6 / 

¿ 2 / Ibid,, p , 3 1 8 . 

^ Ibid,, p.3 8 6 . 

¿á/ Ibid., pp .193 and 3 8 6 . 

¿5/ I b i d . , pp.3 8 6 - 3 8 7 . 

Дб/ John H.E, Pried, "War by ecocide: some legal observations", extract 
published i n the Bulletin of Peace Proposals ( l 9 7 3 , No.l), p.4 3 . 
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4 6 3 , Another -writer has drawn up a drcJTt i n t e r n a t i o n a l convention on the crime of 
ecoc i d e . T h i s d r a f t c l o s e l y f o l l o w s the Convention on Genocide and i t has heen 
s a i d t h a t such a convention would supplement the 1948 Convention. 5 7 / 

4 6 4 . The p r o v i s i o n s of the d r a f t i n t e r n a t i o n a l conventicm on the crime of ecocide 
which d e f i n e t h i s crime, are as f o l l o w s : 

" A r t i c l e I . The Co n t r a c t i n g P a r t i e s confirm that ecocide, whether 
committed i n time of peace or i n time of war, i s a crime under i n t e r n a t i o n a l 
law which they undertake to prevent and punish. 

" A r t i c l e I I . I n the present Convention, ecocide means any of the 
f o l l o w i n g a c t s committed w i t h the i n t e n t t o d i s r u p t o r destroy, i n whole 
o r i n p a r t , a human ecosystem: 

(a) The use of weapons of mass d e s t r u c t i o n , whether n u c l e a r , 
b a c t e r i o l o g i c a l , chemical or other|-

(b) The use of chemical h e r b i c i d e s to d e f o l i a t e and defore s t n a t u r a l 
f o r e s t s f o r m i l i t a i y purposes; 

(c) The use of bombs and a r t i l l e r y i n such q u a n t i t y , densi-ty or s i z e 
as to i m p a i r the q u a l i t y of the s o i l or to enhance the prospect 
of diseases dangerous to human beings, animals o r crops; 

(d) The use of b u l l d o z i n g equipment to destroy l a r g e t r a c t s of 
f o r e s t or cropland f o r m i l i t a i y purposes; 

(e) The use of techniques designed to i n c r e a s e or decrease r a i n f a l l 
o r otherwise modify weather a,s a weapon of war; 

( f ) The f o r c i b l e removal of human beings or animals from t h e i r 
h a b i t u a l p l a c e s of h a b i t a t i o n to expedite the p-ursuit o f 
m i l i t a r y o r i n d u s t r i a l o b j e c t i v e s . 

" A r t i c l e I I I . The f o l l o w i n g a c t s s h a l l be pijinishable: 

(a) Ecocide; 

(b) Conspiracy to commit ecocide; 

(c) D i r e c t and p u b l i c incitement to ecocide; 

(d) Attempt to commit ecocide; 

(e) C o m p l i c i t y i n ecocide." 5 8 / 

5 7 / A r t h u r H. Westing, " P r o s c r i p t i o n of ecocide", Science and P u b l i c A f f a i r s . 
Januaiy 1 9 7 4 » p.2 6 . 

5 8 / R i c h a r d A. F a l k , "Environmental warfare and ecocide - f a c t s , a p p r a i s a l s , 
and p r o p o s a l s " . B u l l e t i n of Peace Proposals ( l 9 7 3 , N o . l ) , p.9 3 . 
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465, The Government of Romania has communicated the f o l l o w i n g : 

"So f a r as concerns the p o s s i b i l i t y of f u r t h e r i n t e r n a t i o n a l a c t i o n 
w i t h a view to supplementing the 1948 Convention, b r i n g i n g i t up to date 
and making i t s p r o v i s i o n s more e f f e c t i v e , i t should be p o i n t e d out th a t 
the present p r o v i s i o n s do not cover the act s of genocide l i k e l y to be 
committed nowadays. The suggestions made t o punish ' o t i l t u r a l genocide', 
' c u l t u r a l ethnocide' and 'ecocide' are w e l l known, A thorough study and 
a n a l y s i s of these aspects could l e a d to the co n c l u s i o n e i t h e r t h a t i t i s 
necessaiy to adopt supplementary conventions or that the 194^ Convention 
should be r e v i s e d , " 59/ 

466, An o p i n i o n i n f a v o u r of c o n s i d e r i n g a c t s of genocide not p r o v i d e d f o r i n the 
1948 Convention as p a r t of f u r t h e r i n t e r n a t i o n a l a c t i o n w i t h a view t o p r e v e n t i n g 
and p u n i s h i n g genocide has been expressed by the Holy See (see paragraph 450 above), 

467, I n the Sub-Commission the view was expressed that any i n t e r f e r e n c e w i t h the 
n a t u r a l surroundings o r the environment i n which e t h n i c groups l i v e d was i n e f f e c t 
a k i n d of e t h n i c genocide because such i n t e r f e r e n c e could prevent the people 
i n v o l v e d from f o l l o w i n g t h e i r own t r a d i t i o n a l way of l i f e , 60/ 

468, Apart from the Governments which consider that the I948 Convention should not 
be r e v i s e d (see paragraphs 42O-424 above) or that i t should not be extended to a c t s 
other than those i t a l r e a d y covers (see paragraphs 452-453 above), the Govenment 
of the U n i t e d Kingdom has communicated the f o l l o w i n g ; 

"There i s no d e f i n i t i o n of the term •ecocide* and i t would appear 
that the term i s incapable of c a r r y i n g аду p r e c i s e meaning. The terra 
has been used i n c e r t a i n debates f o r the purposes of p o l i t i c a l propaganda 
and i t would be i n a p p r o p r i a t e to attempt to make p r o v i s i o n s i n an 
i n t e r n a t i o n a l Convention f o r d e a l i n g w i t h matters of t h i s k i n d , " 61 / 

469, A c c o r d i n g t o the World Young Women's C h r i s t i a n A s s o c i a t i o n , the a d d i t i o n to 
the 1948 Convention of an a r t i c l e on ecocide would be l i a b l e to make St a t e s 
h e s i t a t e s t i l l more about r a t i f y i n g the Convention o r express r e s e r v a t i o n s i n 
t h e i r r a t i f i c a t i o n s , 62/ 

¿2/ Information and views communicated by the Government of Romania on 
26 February 1973. 

60/ E/Cir .4/Sub .2/SR ,658, p.53. See s i m i l a r l y E/CF.4/Sub.2/SR.658, p,55» 
and E7CN.4/Sub,2/SR.659» p . 6 5 . 

61/ Information and views communicated by the Government of the 
un i t e d Kingdom on 18 J u l y 1973. 

62/ Information and views communicated by the World Young Women's C h r i s t i a n 
A s s o c i a t i o n on 12 February 1973. 
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(ъ) Ecocide regarded аз a war crime 

470. A f t e r p o i n t i n g out that the term "ecocide" does not have any p r e c i s e meaning 
from the l e g a l p o i n t of view, one w r i t e r has s a i d that at a l l events the phenomenon 
denoted hy t h i s term represents an unprecedented v i o l a t i o n of the fundamental 
laws of war i n f o r c e , and consequently, i s a war crime, 63/ 

471. Senator C l a i r Borne P e e l of the United States submitted to the United States 
Senate a d r a f t t r e a t y on geo-physical war, which would p r o h i b i t ацу m i l i t a r y a c t i o n 
aimed at m o d i f y i n g the c l i m a t e , producing earthquakes, or i n t e r f e r i n g w i t h the 
water and ocean systems, 64/ 

472. One w r i t e r has dra\in up a d r a f t p r o t o c o l on e c o l o g i c a l warfare, which provides 
as f o l l o w s ; 

"This P r o t o c o l p r o h i b i t s i n p a r t i c u l a r : 

"1. A l l e f f o r t s to d e f o l i a t e or destroy f o r e s t s or crops by means 
of chemicals o r b u l l d o z i n g ; 

" 2 . Any p a t t e r n of bombardment that r e s u l t s i n extensive c r a t e r i z a t i o n 
of the l a n d or i n deep c r a t e r s t h a t generate h e a l t h hazards; 

" 3 , Any r e l i a n c e on weapons or t a c t i c s that are l i k e l y to k i l l or 
i n j u r e l a r g e пглпЪегз of animals, 

• • • 

"The P r o t o c o l s h a l l come i n t o e f f e c t a f t e r the f i r s t f i v e signatures and 
i s b i n d i n g t h e r e a f t e r on a l l governments of the world because i t i s a 
d e c l a r a t i o n of r e s t r - a i n t s on warfare that already are embodied i n the r u l e s 
and p r i n c i p l e s of i n t e r n a t i o n a l law; 

" V i o l a t i o n of t h i s P r o t o c o l s h a l l be deemed an i n t e r n a t i o n a l crime of 
grave magnitude 65/ 

473. At the f i r s t s e s s i o n of the Diplomatic Conference on the r e a f f i r m a t i o n and 
Development of I n t e r n a t i o n a l Humanitarian Law A p p l i c a b l e i n Armed C o n f l i c t s -
Geneva, 20 Pebrua-iy-29 March 1974 - some amendments were submitted to the a r t i c l e s 
of the d r a f t a d d i t i o n a l p r o t o c o l s to the Genetra Conventions of 12 August 1949 on 
the p r o t e c t i o n of v i c t i m s of i n t e r n a t i o n a l armed c o n f l i c t s . The aim of these 
anenàments was; 

(a) To i n c l u d e i n a r t i c l e 33 of the p r o t o c o l , e n t i t l e d " P r o h i b i t i o n of 
unnecessary i n j u r y " , a clause f o r b i d d i n g the use of means and methods which 
destroy n a t t i r a l human environmental c o n d i t i o n s ; 66/ 

62/ P r i e d , o p , c i t , . pp,43-44 

64/ R e f e r r e d t o by Westing, o p , c i t , . p.27. 

6^ F a l k , o p . c i t . . p , 9 5 . 

-r 4 . PipJ-oma-tic Conference on the R e a f f i r m a t i o n and Develonm^nt of 
l""!^^ T'l -̂̂ ^ A p p l i c a b l e to Armed C o n f l i c t s . F i r s t Session 
(Geneva, ;.u .•ePruary-29 March I974), D r a f t a d d i t i o n a l p r o t o c o l s to the Geneva 
!!u!u^° 1 . ! ; °^ proposais and amendments ' 
bubmitted by 13 September 1974 (СРРТТ/ц^^^ Г i Q i , ' 
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(Ъ) To add to a r t i c l e 48 of the d r a f t (concerning o h j e c t s i n d i s p e n s a b l e 
to the s u r v i v a l of the c i v i l i a n population) a clause under which i t i s f o r b i d d e n 
to i m p a i r o r destroy the n a t u r a l environment as such by any means or methods 
whatsoever o r to make i t an object of r e p r i s a l s . 67/ 

474. At i t s f o u r t h s e s s i o n , h e l d i n Geneva from 17 March to 10 June 1977, 'the 
Conference adopted a r t i c l e 55 e n t i t l e d " P r o t e c t i o n of the n a t u r a l environment", 
which appears i n P r o t o c o l I and reads as f o l l o w s : 

"1. Care s h a l l be taken i n warfare to p r o t e c t the n a t u r a l environment 
ag a i n s t widespread, long-term and severe damage. This p r o t e c t i o n i n c l u d e s 
a p r o h i b i t i o n of the use of methods or means of warfare which are intended 
or may be expected to cause such damage to the n a t u r a l environment and 
thereby to p r e j u d i c e the he a l t h or s u r v i v a l of the p o p u l a t i o n , 

" 2 , A t t a c k s against the n a t u r a l environment by way of r e p r i s a l s are 
p r o h i b i t e d , " 68/ 

(c) P r o h i b i t i o n of a c t i o n to i n f l u e n c e the environment and cli m a t e f o r m i l i t a r y  
and other purposes 

475. At i t s twenty-ninth session, the General Assembly adopted on 9 December 1974 
r e s o l u t i o n 3264 (XXIX) e n t i t l e d " P r o h i b i t i o n of a c t i o n to i n f l u e n c e the environment 
and cl i m a t e f o r m i l i t a r y and other purposes imcompatible w i t h the maintenance of 
i n t e r n a t i o n a l s e c u r i t y , human w e l l - b e i n g and h e a l t h " . I n o p e r a t i v e paragraph 1, 
the General Assembly considered i t necessary to adopt, through the c o n c l u s i o n of 
an appropriate i n t e r n a t i o n a l convention, e f f e c t i v e measures to p r o h i b i t a c t i o n to 
i n f l u e n c e the environment and climate f o r m i l i t a r y and other h o s t i l e purposes 
which are incompatible w i t h the maintenance of i n t e r n a t i o n a l s e c u r i t y , human 
w e l l - b e i n g and h e a l t h . I n operative paragraph 3, the General Assembly requested 
the Conference of the Committee on Disarmament i n t e r a l i a to reach agreement as 
soon as p o s s i b l e on the t e x t of such a Convention. 

476. The General 1 .sembly, i n i t s r e s o l u t i o n 3475 (XXX) of 11 -December 1975, noted 
w i t h s a t i s f a c t i o n that the delegat i o n s o f the Union of Soviet S o c i a l i s t R e p u b l i c s 
and the Un i t e d States of America had submitted a t the Conference of the Committee 
on Disarmament i d e n t i c a l d r a f t s of a convention on the p r o h i b i t i o n o f m i l i t a r y 
or any other h o s t i l e use of environmental m o d i f i c a t i o n techniques 69/ and th a t 
other d e l e g a t i o n s ЬаЛ o f f e r e d suggestions and p r e l i m i n a r y o b s e r v a t i o n s r e g a r d i n g 
those d r a f t s . 

62/ I b i d , p. 230, 

68/ P r o t o c o l a d d i t i o n a l to the Geneva Conventions of 12 Atigust 1949, and  
r e l a t i n g to the P r o t e c t i o n of V i c t i m s of I n t e r n a t i o n a l Armed C o n f l i c t s ( P r o t o c o l l ) 
Geneva, J u l y 1977, chap. I I I , p. 38. 

69/ The t e x t s of the d r a f t s are reproduced r e s p e c t i v e l y i n documents 
CCD/471 and CCD/472. 
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477. On 10 December 1976, the Assembly adopted r e s o l u t i o n 3l/72 i n which i t noted 
w i t h s a t i s f a c t i o n that the Conference of the Committee on Disarmajnent has completed 
and t r a n s m i t t e d to the General Assembly, i n the report of i t s work i n 1976, the 
t e x t of a d r a f t Convention on the P r o h i b i t i o n of M i l i t a r y or Any Other H o s t i l e Use 
of Environmental I l o d i f i c a t i o n Techniques, which i t r e f e r r e d to a l l States f o r 
t h e i r considera,tion, .signature and r a t i f i c a t i o n . The Convention, the text 70/ 
of which .was annexed to the aforementioned r e s o l u t i o n , was opened f o r signature 
on 18 May 1977 at the United Nations O f f i c e at Geneva; I n the f i e l d of• p r o h i b i t i o n 
of a c t i o n t o i n f l u e n c e the environment arid climate f o r m i l i t a r y or other purposes, 
the S p e c i a l Rapporteur b e l i e v e s that i t w i l l be h e l p f u l to reproduce the f o l l o w i n g 
a r t i c l e s of t h i s new United Nations instruments 

. ..- • - " A r t i c l e I 

"1 . , Each State Party.'to-this Convention undertakes not to engage i n m i l i t a r y 
o r any other h o s t i l e use of environmental m o d i f i c a t i o n techniques having 
widespread, l o n g - l a s t i n g or severe e f f e c t s as the means of d e s t r u c t i o n , 
damage or i n j r o y to any other State P a r t y . 

" 2 , Each State P a r t y to t h i s Convention undertakes not to a s s i s t , encourage 
or induce any Sta t e , group of States o r i n t e r n a t i o n a l o r g a n i z a t i o n to engage 
i n a c t i v i t i e s contrary to the p r o v i s i o n s of paragraph 1 of t h i s a r t i c l e , 

" A r t i c l e I I 

"As used i n a r t i c l e I , the term 'environmental m o d i f i c a t i o n techniques' 
r e f e r s to any technique f o r changing - through the d e l i b e r a t e manipulation 
of n a t u r a l processes - the dynamics, composition or s t r u c t u r e of the Ea r t h , 
i n c l u d i n g i t s b i o t a , lithosphère, hydrosrphere and atmosphere, or of outer 
space, 

" A r t i c l e I I I 

"1, The p r o v i s i o n s of t h i s Conventio'a s h a l l not hinder the use of 
environmental m o d i f i c a t i o n techniques f o r peaceful purposes and s h a l l be 
without p r e j u d i c e to the g e n e r a l l y recognized p r i n c i p l e s and a p p l i c a b l e 
r u l e s of i n t e r n a t i o n a l law concerning such use. 

" A r t i c l e IV 

"Each S t a t e P a r t y to t h i s Convention iindertakes to take any measures 
i t c o n s i d e r s necessary i n accordance w i t h i t s c o n s t i t u t i o n a l processes 
to p r o h i b i t and prevent any a c t i v i t y i n v i o l a t i o n of the p r o v i s i o n s of 
the Convention anyiíhere under i t s j u r i s d i c t i o n or c o n t r o l . 

12/ O f f i c i a l Records of the General Assembly, T h i r t i e t h Session, 
Supplement No. 39 (A/31/^)Q). лп. ̂ T I ^ 
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" A r t i c l e V 

* • • 

"З. Any State P a r t y to t h i s Convention which has reason to b e l i e v e that 
any other State P a r t y i s a c t i n g i n breach of o b l i g a t i o n s d e r i v i n g from the 
p r o v i s i o n s of the Convention may lodge a complaint w i t h the S e c u r i t y C o u n c i l 
of the Un i t e d N a t i o n s , Such a. complaint should i n c l u d e a l l r e l e v a n t 
i n f o r m a t i o n as w e l l as a l l p o s s i b l e evidence supporting i t s v a l i d i t y , 

II I I 
, , • 

4 7 8 . I t f o l l o w s from the above that the question of "ecocide" has been p l a c e d 
by States i n a context other than that of genocide. This f a c t has l e d the 
S p e c i a l Rapporteur to b e l i e v e that i t i s becoming i n c r e a s i n g l y obvious that an 
exaggerated e x t e n t i o n of the i d e a of genocide to cases which can only have a 
very d i s t a n t connexion w i t h that i d e a i s l i a b l e to p r e j u d i c e the e f f e c t i v e n e s s 
of the 194.a Convention Genocide v e i y s e r i o u s l y . 
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С, The p o s s i b i l i t y of e s t a b l i s h i n g an i n t e r n a t i o n a l body to carry- 
out i n v e s t i g a t i o n s vith regard to genocide 

479» A"b the Sub-CoEinission's 456th n e e t i n g , on 27 January I 9 6 5 , 
Mr. Arcot Krishnaswarai said t h a t , although the TJnitod Nations Convention on the 
P r e v e n t i o n and Punishment of tho Crine of Genocide had been adopted i n I946 by the 
United Nations General Assembly and had been i n f o r c e since 12 January 1951, there 
-was p r o o f t h a t a c t s of genocide -irere s t i l l being conmitted i n v a r i o u s p a r t s of the 
w o r l d. On s e v e r a l occasions, accusations of genocide had been brought to the 
a t t e n t i o n of the General Assembly. Mr, Krishnasvrami s a i d that the crime of 
genocide was i n v a r i a b l y d i r e c t e d against j n i n o r i t i e s , althotigh the d e s t i u c t i o n of 
m i n o r i t y groups could assume various forms, i n c l u d i n g nassacre, executions or acts 
s u b j e c t i n g nenbers of the group to c o n d i t i o n s such that they could not stay a l i v e . 
When adopting tho Convention the General Assembly had considered the question of an 
i n t e r n a t i o n a l court and had s t i p u l a t e d i n a r t i c l e VI t h a t persons accused of 
genocide woiüd bo t r i e d by "such i n t e r n a t i o n a l penal t r i b i m a l as may have 
j u r i s d i c t i o n w i t h respect to the C o n t r a c t i n g P a r t i e s l i h i c h s h a l l have accepted i t s 
j u r i s d i c t i o n " . The I n t e r n a t i o n a l Law Connission had been requested to examine 
whether i t was d e s i r a b l e and p o s s i b l e to set up a j u d i c i a l organ of t h i s k i n d . 
However, i n Mr. Krishnaswani* s o p i n i o n , the urgent need vías not so much f o r an 
i n t e r n a t i o n a l c r i m i n a l organ as f o r an i n t e r n a t i o n a l body which vrould endeavour 
to prevent the c r i n o of genocide before i t a c t u a l l y occvirred on a massive s c a l e . 
Such a body should be able to i n v e s t i g a t e and to assess a l l e g a t i o n s of genocide, 
and t o take the stops necessaiy to h a l t at i t s outset tho d e l i b e r a t e d e s t r u c t i o n 
of a n a t i o n a l , r a c i a l , r e l i g i o u s or e t h n i c group as such, J l / 

480, The Govemmont of the Netherlands has comnvmicated the f o l l o v i i n g s 

"As regards tho p o s s i b i l i t y of e s t a b l i s h i n g an i n t e r n a t i o n a l body empowered 
to c a r r y out i n v e s t i g a t i o n s , tho Netherlands Government wovild l i k e to s t r e s s 
i t s w i l l i n g n e s s - Vihich i t has r e p e a t e d l y shown i n the past - to entrust 
i n t e r n a t i o n a l bodies vdth the task of i n s t i t u t i n g o b j e c t i v e i n v e s t i g a t i o n s 
i n t o the f a c t s of сазоа, e s p e c i a l l y i n the event of d i s p u t e s , Tho 
Netherlands Government i s c e r t a i n l y prepared t o co-operate i n aaiy endeavovjr to 
make tho implementation o f t h i s Convention more e f f e c t i v e , and i t i s 
important t h a t a l a r g e number o f tho P a r t i e s to tho Convention should a l s o 
show t h a t they are v i i l l i n g to i n s t i - t u t e the o b j e c t i v e assessment of f a c t s and 
a l l e g a t i o n s concerning tho c r i n o of genocide." 7.2/ 

481. The Government of Congo has expressed the o p i n i o n t h a t ; 

"However, w h i l e p r e s e r v i n g the s u b s t a n t i v e p r o v i s i o n s at present i n f o r c e , 
i t i s vmdoubtodly p o s s i b l e to make them more e f f e c t i v e by e s t a b l i s h i n g 
an i n t e r n a t i o n a l body re s p o n s i b l e f o r g a t h e r i n g a l l the i n f o m a t i o n needed 
to determine v/hether a l l e g a t i o n s of genocide are well-founded, and to give 
t h i s body the a u t h o r i t y to proceed to the p l a c e i n q u e stion to chock tho 

21/ E/CN.4/947, para, 164. 

72/ Information and viovis comm-unicated by the Government o f the Netherlands 
on 25 A p r i l 1973. 
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i n f o i n a t i o n r e c e i v e d . On the other hand, i f such a body werç g i v e n the power 
to tako neasures to h a l t attempts at genocide, t h i s vrould r a i s e other problems 
which i t h a r d l y seems p o s s i b l e to solve at present, g i v e n t h a t the o r g a n i z a t i o n 
of i n t e r n a t i o n a l s o c i e t y i s s t i l l n i d i n e n t a r y , " 

482. I n t h i s i Government's o p i n i o n , tho simple f a c t that an i n t e r n a t i o n a l body v^as 
empowered, a f t e r s i f t i n g i n f o r m a t i o n and checking i t on the spot, to determine 
vfhether a l l e g a t i o n s of genocide were well-founded, could not f a i l t o oxort some 
pressvrre on world p u b l i c o p i n i o n and on the d e c i s i o n s of the S t a t e s mor.o 
e s p e c i a l l y i n v o l v e d . In the present s t a t e of a f f a i r s , such a c t i o n could have a 
f a r from n e g l i g i b l e d e t e r r e n t e f f e c t . And t h i s Government f u r t h e r b e l i e v e s t h a t 
i f improvements are to be made to the 194^ Convention, i t i s i n t h i s d i r e c t i o n t h a t 
e f f o r t s should be nado to f i n d vrays o f banishing tho spectre of genocide, 

483. The Government of Congo a l s o commented as f o l l o w s s 

"Moreover, i t seens p o s s i b l e t h a t such an i n t e r n a t i o n a l body could be 
e s t a b l i s h e d , at the appearance of the . f i r s t signs of genocide or attempts 
to commit such c r i m i n a l a c t s , and provided w i t h s u f f i c i e n t means of 
i n v e s t i g a t i o n to enable i t , i f not to s e t t l e d i r e c t l y and by i t s e l f a 
s i t u a t i o n r e f l e c t i n g an i n c l i n a t i o n or i n i t i a l moves on the p a r t of one o r 
more States to commit the a c t s r e f e r r e d to i n a r t i c l e s I I and I I I o f the 
Convention of 9 December 1948, at l e a s t to a l e r t i n t e r n a t i o n a l p u b l i c o p i n i o n 
and d e t e r the Govemnents o f the States concerned," 73/ 

484. The Government of Ecuador i s of the o p i n i o n that the a d d i t i o n a l p r o t o c o l to 
the Convention could i n c l u d e p r o v i s i o n f o r a body to i n v e s t i g a t e a l l e g a t i o n s of 
genocide, 74/ 

485» The Government of tho Unitod Kingdom has communicated the f o l l o w i n g ! -

"In general i t cannot be donicd that the importance and seriousness o f 
tho crime of genocide aro such as to suggest the d e s i r a b i l i t y i n p r i n c i p l e 
of 'the c r e a t i o n of some k i n d of s p e c i a l machinery t o i n v e s t i g a t e o r 

, assess a l l e g a t i o n s of genocide and to take necessary steps to h a l t a t i t s 
outset the d e l i b e r a t e d e s t r u c t i o n of a n a t i o n a l , r a c i a l , r o l i g i o u s o r 
e t h n i c group as such. However, the problem of o b t a i n i n g i n t e r n a t i o n a l 
agreement to the establishment of any such body and i t s terms of r e f e r e n c e 
suggests that t h i s p a r t i c u l a r i d e a would be very d i f f i c u l t to implement. 
The task of i n v e s t i g a t i o n and assessment might be conducted by an ad hoc 
body convened by, f o r example the Commission on Hvman R i g h t s to d e a l w i t h 
a s p e c i f i c a l l e g a t i o n or group of a l l e g a t i o n s . I t would be necessary to 
ensure t h a t any such body convened to i n v e s t i g a t e and assess a l l e g a t i o n s v/as 
genuinely i m p a r t i a l and went about i t s work i n such a way as t o command the 
confidence ,of a l l p a r t i e s to tho a l l e g a t i o n . While i t might be p o s s i b l e 
to e s t a b l i s h an i n v e s t i g a t o r y body of t h i s s o r t , i t would seem i m p r a c t i c a b l e 
at present to create a s p e c i a l permanent body intended to h a l t the d e l i b e r a t e 
d e s t r u c t i o n of a n a t i o n a l , r a c i a l or ethnic group," 75/ 

73/ b i f o r m a t i o n and vievís communicated by the Government of Congo on 
14 MayÍ975. 

74/ Information and views communicated by the Government of Ecuador on 
24 Apin 1974. 

7̂ / Information and views communicated by the Government of the 
Unitod Kingdom on 18 J u l y 1973. 
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486. The,Govomnent of F i n l a n d i s a l s o of the o p i n i o n that "ad hoc f a c t f i n d i n g 
bodies s i m i l a r to those u t i l i s e d i n some other cases by the United Nations co-uld 
be e s t a b l i s h e d when necessary." 76/ 

487. The Government of R\ianda i s of the o p i n i o n that bho establislTmom; of a 
permanent body to i n v e s t i g a t e a l l e g a t i o n s of genocide "vrould seen p o s s i b l e , on 
c o n d i t i o n t h a t i t was completely o b j e c t i v e and n e u t r a l , on tho model of the 
I n t e r n a t i o n a l Red Cross, f o r i n s t a n c e , and on c o n d i t i o n that i t s i n v e s t i g a t o r y 
procedures vrere quick and d i s c r o c t and capable of l e a d i n g to prompt, d i s c r e e t and 
povrorful i n t e r v e n t i o n by tho S e c u r i t y Covmcil i t s e l f . " 77/ 

4 8 8 . The Holy See has coomunicatcd the f o l l o w i n g : 

"Repeating vihat i t has stabcd on many occasions, the Holy See recommends 
the strengthening of e x i s t i n g i n t e r n a t i o n a l bodies or the e s t a b l i s h i n g of 
a p p r o p r i a t e organs vr i t h i n tho frameviork of the United Nations so that 
a l l e g a t i o n s o f g-enocide can bo promptly i n v e s t i g a t e d and that measures can 
be brought about to stop - f r o n the very beginning - the t o t a l o r p a r t i a l 
genocide of a n a t i o n a l , r a c i a l , r e l i g i o u s or e t h n i c group. This vrould 
h e l p t o nak:o of the United Nations tho kind of e f f e c t i v e vrorld body described 
by. Popo John X X I I I i n h i s e n c y c l i c a l Pacem i n t e r r i s ; ' i t i s our earnest wish 
t h a t the United "Nations Organization - i n i t s structure' and i n i t s means ~ 
may becone ever more equal to the magnitude and n o b i l i t y of i t s t a s k s , and 
t h a t the day may come v/hen eveiy human being w i l l f i n d t h e r e i n an e f f e c t i v e 
safeguard f o r tho r i g h t s which d e r i v e d i r e c t l y from h i s d i g n i t y as a person, 
and which are t h e r e f o r e u n i v e r s a l , i n v i o l a b l e and i n a l i e n a b l e r i g h t s . " 78/ 

489. The Sultanate of Oman has communicated the f o l l o v / i n g ; 

"Pending the establishment of an i n t e r n a t i o n a l j u d i c i a l organ the i d e a of 
c r e a t i n g an i n t e r n a t i o n a l body under the auspices of the Commission on Human 
Ri g h t s appears more s u i t a b l e and i t should bo given proper c o n s i d e r a t i o n and 
f u l l support;. This body should r^.loive a mandate to i n v e s t i g a t e and to 
assess a l l e g a t i o n s of the c r i n o of genocide wherever i t e x i s t s and should be 
g i v e n roasonable povrers to take appropriate 'measures to h a l t and prevent 
t h i s crime. I t should bo f r e e to a s c e r t a i n i n f o r m a t i o n f r o n a proved source 
other than government agencies - such' a p r o v i s i o n has a l r e a d y boon included 
i n tho 1971 P r o t o c o l amending the I96I Convention on N a r c o t i c Drugs. 
G r a d u a l l y t h i s i n v e s t i g a t i n g body should' enlarge i t s r o l e against a l l 
.practices v i o l a t i n g human r i g h t s , such as r a c i a l d i s c r i m i n a t i o n , apartheid 

76/ Information and views connunicatod by the Government of F i n l a n d on 
26 January 1973. 

- 77/ I n f o m a t i o n and views connunicatod by tho Government of Rwanda on 
17 January 1973. 

78/ I n f o m a t i o n and views-coamunicated by the Holy See on 17 September 1971. 
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and s l a v e r y e t c . The f i m c t i o n s of t h i s body may i n c l u d e d i r e c t a c t i o n through 
c o n s t i t u t i o n a l methods by p r o v i d i n g , through the United Nations a s s i s t a n c e 
system, f i n a n c i a l and m a t e r i a l h e l p , l e g a l a s s i s t a n c e to the v i c t i m s , and 
p a t r o n i z a t i o n of the r e l i g i o u s and c u l t u r a l i n s t i t u t i o n s , languages and other 
objects under d e s t r u c t i o n . " 7 9 / 

4 9 0 . I n the Sub-Commis s i on the view was expressed that a s p e c i a l body should be 
e s t a b l i s h e d to i n v e s t i g a t e a l l e g a t i o n s of acts of genocide and to r e p o r t on them 
to the competent United Nations a u t h o r i t i e s , 8О/ I t was a l s o suggested t h a t the 
question o f the establishment by the Commission o f ad hoc groups to enquire i n t o 
a l l e g a t i o n s of genocide should be st u d i e d i n greater d e t a i l . In th a t connexion 
the Sub-Commission's system f o r d e a l i n g with communications a l l e g i n g v i o l a t i o n s 
of human r i g h t s might prove u s e f u l . I t was necessary, however, t o a s c e r t a i n the 
l e g a l b a s i s f o r g i v i n g such ad hoc groups i n v e s t i g a t o r y pov/ers. 8 I / 

4 9 1 . In a study communicated by the I n t e r n a t i o n a l A s s o c i a t i o n o f Penal Lav/, the 
opi n i o n was expressed that i f i t was advisable to e s t a b l i s h i n t e r n a t i o n a l bodies 
f o r the prevention o f genocide,- the establishment of such bodies would presuppose 
the p r i o r s e t t i n g up of an i n t e r n a t i o n a l Court, 82/ 

4 9 2 . The second i n t e r n a t i o n a l congress of the Société i n t e r n a t i o n a l e de pro p h y l a x i e 
c r i m i n e l l e h e l d i n P a r i s from 1 0 to 13 J u l y I 9 6 7 , decided to set up an o b s e r v a t i o n , 
i n f o r m a t i o n and study centre on genocide, v/hose f u n c t i o n i n t e r a l i a v/ould be to 
gather u s e f u l i n f o r m a t i o n i n various countries so as to p i c k up the víarning signs 
of impending genocide i n time and a l e r t v/orld o p i n i o n , seeking out the t r u t h i n 
the midst o f f a l s e r e p o r t s . The aim of t h i s centre was s p e c i f i e d i n a r t i c l e 2 of 
i t s r e g u l a t i o n s , as adopted by the executive committee at i t s meeting of 
19 February 1968s "To o b t a i n i n f o r m a t i o n on the c o n d i t i o n s t h a t breed genocide, 
group tensions and on a l l f a c t o r s l i a b l e to promote genocide. The Centre v r i . l l seek 
out and c o l l e c t a l l k i n d s of inf o r m a t i o n and may c a r r y out i n v e s t i g a t i o n s and 
f a c t - f i n d i n g on the spot .,. " . 8 З / 

493' . The presid e n t of the ce n t r e . P r o f e s s o r I-fenuel L6pez-Rey, has communicated the 
fo l l o w i n g s 

"The o r g a n i z a t i o n of an i n t e r n a t i o n a l body entrusted v/ith c a r r y i n g out 
i n v e s t i g a t i o n s , e t c . , i s a t t r a c t i v e but u n r e a l i s t i c , complicated and 
expensive. Yet the Commission [on Human E i g h t s ] may decide that an 
i n v e s t i g a t i o n should talce place provided a government, the S e c r e t a r i a t or 
an i n t e r n a t i o n a l o r g a n i z a t i o n has requested i t and s u f f i c i e n t evidence i s 
submitted. The i n v e s t i g a t i o n should be conducted by an independent 
committee of persons nominated by Commission and appointed by the Economic 
and S o c i a l C o u n c i l . " 8 4 / 

7 9 / Information f u r n i s h e d by the Government o f Oman on 26 February 1 9 7 3 . 

8 ^ E/CN.4/Sub. 2/SR. 6 5 8, p. 6 3 . 

81/ E / C N , 4 / S u b . 2/SR. 736, p. 2 0 3 . 

82/ Information and viev/s communicated by the I n t e r n a t i o n a l A s s o c i a t i o n o f 
Penal Law on 7 February 1 9 7 3 . 

8 З / Etudes i n t e r n a t i o n a l e s do psycho-sociologie c r i m i n e l l e ( P a r i s ) , 
Nos. 1 4 - 1 5 , pp. 79 and 81. 

8 4 / Vievi/s communicated on 7 I'iarch 1 9 7 3 . 
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4 9 4 . At the Commission's twenty-seventh s e s s i o n "some members ... suggested t h a t , 
i n the l i g h t of the serious a l l e g a t i o n s made i n many p u b l i c a t i o n s , the conclusion 
might be drawn th a t there vaa a prima f a c i e case of genocide and other v i o l a t i o n s 
of the human r i g h t s of the Ache Indians i n Peiraguay, and that the Sub-Commission 
should recommend a formal and extensive i n v e s t i g a t i o n . " 8 5 / 

4 9 5 . As i s w e l l loio^m, a number of a l l e g a t i o n s of genocide have been made since 
the adoption of the I 9 4 8 Convention. I n the absence of a prompt i n v e s t i g a t i o n of 
these a l l e g a t i o n s by an i m p a r t i a l body, i t has not been p o s s i b l e to determine 
whether they vrere w e l l foimded. E i t h e r they gave r i s e to s t e r i l e controversy o r , 
because of the p o l i t i c a l circumstances, nothing f u r t h e r v/as heard about some of 
them. 

4 9 6 . F o r these reasons, the Sp e c i a l fiapporteur f e e l s that i t i s necessary to 
cons i d e r the s e t t i n g up by the Commission on Human Rights of ad hoc groups or 
committees to i n q u i r e i n t o any a l l e g a t i o n of genocide brought to the knowledge of 
the Commission by a Member State or an i n t e r n a t i o n a l o r g a n i z a t i o n and backed by 
s u f f i c i e n t evidence. 

8 5 / Е/СЫ .4/1160, para. 1 4 8 . 
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V. CONSTITUTIONAL AND LEGISLATIVE PROVISIONS 
CONCERNING THE CRIME OF GENOCIDE 

497. The i n f o r m a t i o n r e c e i v e d from Govern rents, reproduced i n the note hy the 
Secretary-General (E/CN.'4/Suh.2/503 and Add.l-S), l / and the i n f o r m a t i o n f u r n i s h e d 
w i t h a vie\r to the p r e p a r a t i o n o f t h i s study, r e v e a l s some d i v e r s i t y i n the 
p r a c t i c e o f States p a r t i e s to the Convention w i t h regard to the implementation o f 
a r t i c l e V, In some c o u n t r i e s , the p r o v i s i o n s o f t h e i r c o n s t i t u t i o n s o r general 
laws i n force have heen deemed s u f f i c i e n t to ensure the implementation o f the 
Convention•and no lav;s have been'adopted r e l a t i n g e s p e c i a l l y to genocide. Others 
considered that the p r o v i s i o n s o f the genocide Convention o r i t s main p r i n c i p l e s 
were incorp o r a t e d i n t h e i r c o n s t i t u t i o n s , A number of States p a r t i e s to the 
Convention have, however, adopted l e g i s l a t i v e measures r e l a t i n g e s p e c i a l l y to 
genocide. Some Sta t e s which are not p a r t i e s to the genocide Convention considered 
t h e i r l e g i s l a t i o n i n f o r c e s u f f i c i e n t to prevent and punish the crime o f genocide, 

A. Information concerning States p a r t i e s to the Convention  
which have not adopted l e g i s l a t i v e measures r e l a t i n g • 

e s p e c i a l l y to genocide 

499. The l e g i s l a t i o n i n force was deemed s u f f i c i e n t to ensure the pre v e n t i o n and 
punishment of the crime o f genocide i n Belgium, 2/ Egypt, _2/ Ecuador, ^ 
F i n l a n d , ¿/ France, 6/ Greece, jj I n d i a , 8 / I r a q , ̂  P a k i s t a n , l O / Poland, l l / 
the Ulcrainian S o v i e t S o c i a l i s t Republic, 12/ Turkey, I 3 / and the Union o f S o v i e t 
S o c i a l i s t Republics. 14/ 

1/ This note Viras prepared pursuant to Economic and S o c i a l C o u n c i l 
r e s o l u t i o n 1420 (XLVI) e n t i t l e d "Genocide", adopted on 6 June I 9 6 9 . 

2/ b i f o r m a t i o n f u r n i s h e d by the Government o f Belgium on I 5 May 1975» 

Information f u r n i s h e d by the Government o f Egypt on 6 February 1975* 

^ Information f u r n i s h e d by the Government o f Ecuador on 24 A p r i l 1974» 

^ Infoiraation f u r n i s h e d by the Government o f F i n l a n d on 26 February 1973» 

6/ E/CN.4/Sub.2/303/Add,8. 
2/ E/CN,4/Sub,2/303/Add.5. 

8/ E/CN.4/Sub.2/303/Add.8. 
2/ Information f u r n i s h e d by the Government of Iraq on 21 March 1975. 

10/ E/CN.4/sub.2/303/Ad d.6. 

11/ Information f u r n i s h e d by the Government o f Poland on 30 A p r i l 1973* 

12/ Information f u r n i s h e d by the Government of the U k r a i n i a n S o v i e t 
S o c i a l i s t Republic on 24 A p r i l 1973. 

15/ E/CN.4/Sub.2/303/Add.1. 

14/ Information f u r n i s h e d by the Government o f the Union o f S o v i e t S o c i a l i s t 
Republics on 28 March 1973. 
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499, G e n e r a l l y speaking, States i n d i c a t e d t h a t t h e i r penal l e g i s l a t i o n makes i t 
p o s s i b l e to punish the d i f f e r e n t aspects o f genocide under various charges, and that 
consequently i t has not been considered necessary to adopt supplementary l e g i s l a t i v e 
measures. Moreover, F i n l a n d and Poland, among othe r s , s t a t e d that the Convention 
had the f o r c e o f a law i n t h e i r c o u n t r i e s . 

500, The'Egyptian Government, f o r example, communicated the f o l l o w i n g s 

"Egypt acceded to the Convention on the Preve n t i o n and Punishment o f the 
Crime o f Genocide and deposited i t s instrument o f accession v/ith the 
Un i t e d Nations on 8 February 1952. The decree p r o v i d i n g f o r the r a t i f i c a t i o n 
o f the Convention, promulgated on 9 Jvne 1952, was published on 5 J u l y 1952 i n 
Al-v/aqai' a l - m i s r i y y a . No. ICQ. However, since no n a t i o n a l , e t h n i c , r a c i a l o r 
r e l i g i o u s group e x i s t s i n the s t r u c t u r e o f Eg y p t i a n s o c i e t y , making the crimes 
sanctioned by the Convention i n c o n c e i v a b l e , the Eg y p t i a n Government has not 
considered i t u s e f u l to adopt s p e c i a l penal laws designed to prevent such 
crimes, r e g a r d i n g as s u f f i c i e n t the b a s i c r e g u l a t i o n s l a i d down i n the 
c o n s t i t u t i o n a l p r o v i s i o n s r e l a t i n g to the p r i n c i p l e s o f supremacy of the lav/, 
p r o t e c t i o n o f freedoms, and e q u a l i t y o f o p p o r t u n i t y and e q u a l i t y o f treatment 
without d i s c r i m i n a t i o n among c i t i z e n s , together w i t h the general p r o v i s i o n s of 
penal l e g i s l a t i o n punishing a l l forms o f at t a c k s on i n d i v i d u a l s or i n d i v i d u a l 
freedom, 

"Besides the e q u a l i t y o f a l l c i t i z e n s before the lavr, the C o n s t i t u t i o n 
d e c l a r e s t h a t a l l c i t i z e n s are equal i n t h e i r p u b l i c r i g h t s and o b l i g a t i o n s 
viithout d i s t i n c t i o n as to race, o r i g i n , language, r e l i g i o n o r creed 
( a r t i c l e 40) , and that the State guarantees equal o p p o r t u n i t i e s f o r a l l 
c i t i z e n s ( a r t i c l e 8 ) , I t a f f i r m s the p r i n c i p l e s o f i n d i v i d u a l freedom and i n 
that r e s p e c t provides the broadest guarantees, i n order to avoid any 
p o s s i b i l i t y o f the v i o l a t i o n o f such freedom. I t s t a t e s that i n d i v i d u a l 
freedom i s a n a t u r a l and i n v i o l a b l e r i g h t and t h a t i t i s impermissible to 
a r r e s t o r to l i m i t the freedom o f any person by any means o r to r e s t r i c t the 
freedom o f movement of any person except by a j u d i c i a l order n e c e s s i t a t e d by 
an i n v e s t i g a t i o n o r the p r o t e c t i o n o f s o c i e t y ; such an order must be is s u e d by 
a competent judge o r the p u b l i c prosecution o r i n accordance v/ith the r u l e s o f 
the law ( a r t i c l e 41), The C o n s t i t u t i o n f u r t h e r provides that any person v/ho 
has been a r r e s t e d o r imprisoned, o r v/hose freedom has been r e s t r i c t e d i n any 
way v/hatsoever, must be t r e a t e d i n a manner p r e s e r v i n g h i s human d i g n i t y , and 
tha t i t i s impermissible to harm him p h y s i c a l l y o r p s y c h o l o g i c a l l y 
( a r t i c l e 42) , The C o n s t i t u t i o n attaches p a r t i c u l a r importance to the 
p r o t e c t i o n o f the p r i v a t e l i f e o f c i t i z e n s and s t a t e s that p r i v a t e l i f e i s 
sacred and pr o t e c t e d by the law ( a r t i c l e 45)» In i t s i n t e r p r e t a t i o n o f 
• p r o t e c t i o n ' , the C o n s t i t u t i o n provides that any a t t a c k on personal freedom, 
the i n v i o l a b i l i t y of p r i v a t e l i f e o r on any o f the other r i g h t s and freedoms 
o f a general nature v/hich are guaranteed by the C o n s t i t u t i o n and the lav/ i s a 

• crime i n v/hich a c r i m i n a l o r c i v i l case cannot be p r e s c r i b e d ; the C o n s t i t u t i o n 
f u r t h e r s t i p u l a t e s that the State guarantees f a i r compensation to the v i c t i m o f 
such a crime ( a r t i c l e 57). The C o n s t i t u t i o n a l s o p r o h i b i t s the conducting of 

» any medical o r s c i e n t i f i c t e s t on any person a g a i n s t h i s v / i l l ( a r t i c l e 43} and 
s t a t e s t h a t i t i s impeimissible to r e s t r i c t the residence o f any c i t i z e n to a 
f i x e d аз?еа o r to force him to r e s i d e i n a f i x e d area except under the 
c o n d i t i o n s s t a t e d by law ( a r t i c l e 50), The C o n s t i t u t i o n provides t h a t the 
State v / i l l grant p o l i t i c a l asylum to any f o r e i g n e r persecuted f o r defending 
the people's i n t e r e s t s , human r i g h t s , peace o r j u s t i c e , and f o r b i d s the 
e x t r a d i t i o n o f p o l i t i c a l refugees ( a r t i c l e 53), 
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"In a p p l i c a t i o n of these c o n s t i t u t i o n a l p r i n c i p l e s , E g y p t i a n penal law 
contains p r o v i s i o n s guaranteeing the i n d i v i d u a l ' s r i g h t to the p h y s i c a l and 
ps y c h o l o g i c a l s a f e t y o f h i s person and the p r o t e c t i o n o f h i s freedom. The 
Penal Code devotes a s p e c i a l chapter to the crimes o f homicide and a s s a u l t 
( a r t i c l e s 230 to 251 h i s ) and pr e s c r i b e s the death p e n a l t y f o r any person who 
organizes a band which a t t a c k s a group from among the p o p u l a t i o n o r f o r any 
person who leads such a band o r holds a p o s i t i o n o f command t h e r e i n . Any 
person who has j o i n e d such a band v/ithout talcing part i n i t s o r g a n i z a t i o n o r 
without h o l d i n g a p o s i t i o n o f command t h e r e i n i s l i a b l e to a p e n a l t y o f a 
term o f hard l a b o u r or hard labour f o r l i f e ( a r t i c l e 89) . A p e n a l t y o f hard 
labour'or imprisonment i s imposed on any person who encourages the committing 
of such crimes, even i f incitement d i d not lead to any consequences 
( a r t i c l e 95), and on anyone v;ho talces part i n a c r i m i n a l conspiracy,.whether 
f o r the purpose o f committing one of these crimes o r f o r the purpose o f 
a c h i e v i n g a s p e c i f i c g o a l . Anyone who i n c i t e s to such a c o n s p i r a c y o r i s 
in v o l v e d i n d i r e c t i n g i t s movement i s l i a b l e to hard l a b o u r f o r l i f e , and a 
term o f hard l a b o u r o r imprisonment i s imposed on anyone who encourages the 
committing o f t h i s crime by a i d i n g i t p h y s i c a l l y o r f i n a n c i a l l y v/ithout h a v i n g 
the i n t e n t i o n o f d i r e c t l y talcing part i n i t s commission ( a r t i c l e 96). Under 
the Penal Code, anyone i n c i t i n g others to j o i n a conspiracy w i t h a view to 
committing one o f the above-mentioned crimes i s l i a b l e to imprisonment v/hen 
hi s proposal has not been accepted ( a r t i c l e 98). The Penal Code a l s o 
p r o h i b i t s the a r r e s t , imprisonment o r detention o f any person víithout an 
order i s s u e d by the competent a u t h o r i t y o r v/ithout due cause and a l s o f o r b i d s 
the use o f t h r e a t and t o r t u r e ( a r t i c l e s 230 and 282). S i m i l a r l y , the Code o f 
C r i m i n a l Procedure p r o h i b i t s the a r r e s t o r imprisonment o f any person v/ithout 
an order i s s u e d by the l e g a l l y competent a u t h o r i t i e s and s t i p u l a t e s t h a t any 
person a r r e s t e d o r imprisoned must be t r e a t e d i n a manner p r e s e r v i n g h i s human 
d i g n i t y , and t h a t no p h y s i c a l o r p s y c h o l o g i c a l harm may be i n f l i c t e d on him 
( a r t i c l e 40) . Moreover, the- same Code r e i t e r a t e s the c o n s t i t u t i o n a l p r o v i s i o n 
wliich provides t h a t attacks on personal freedom are crimes i n which a c r i m i n a l 
or c i v i l case cannot be pr e s c r i b e d ( a r t i c l e s 15 and 259)." 

501, The Government o f the Union o f Soviet S o c i a l i s t Republics has communicated the 
f o l l o v i i n g informations 

"The S o v i e t Union r a t i f i e d the Convention on the P r e v e n t i o n and 
Punishment o f the Crime o f Genocide on 18 March 1954. That a c t i o n d i d not 
require any changes i n o r a d d i t i o n s to Soviet l e g i s l a t i o n , since a system o f 
guarantees designed to ensure the free development o f n a t i o n a l , e t h n i c and 
r e l i g i o u s groups e x i s t e d i n Soviet law l o n g before the adoption by the 
United Nations o f the Genocide Convention, A r t i c l e 123 o f the C o n s t i t u t i o n 
of the USSR st a t e s ? ' E q u a l i t y of r i g h t s o f c i t i z e n s o f the USSR, i r r e s p e c t i v e 
of t h e i r n a t i o n a l i t y o r race, i n a l l spheres o f economic, government, 
c u l t u r a l , p o l i t i c a l and other p u b l i c a c t i v i t y , i s an i n d e f e a s i b l e law,' The 
e f f e c t i v e n e s s o f t h i s p r o v i s i o n i s buttressed by the a p p l i c a t i o n o f c r i m i n a l 
lavi, and the p r o p r i e t y o f such measures i s e s t a b l i s h e d i n the second p a r t o f 
a r t i c l e 123 of the C o n s t i t u t i o n : 'Any d i r e c t o r i n d i r e c t r e s t r i c t i o n o f the 
r i g h t s o f , o r , conversely, the establishment o f any d i r e c t o r i n d i r e c t 
p r i v i l e g e s f o r , c i t i z e n s on account of t h e i r race o r n a t i o n a l i t y , as w e l l as 
any advocacy o f r a c i a l o r n a t i o n a l exclusiveness o r hatred and contempt, are 
punishable by lav/. ' 



E/CN.4/Sub.2/416 
page 14" 

"The system of l e g a l guarantees of the equal r i g h t s o f Soviet c i t i z e n s 
i s c o n s t a n t l y hoing strengthened and improved. Soviet c r i m i n a l law, s t r e s s i n g 
the importance of tho p r i n c i p l e vrhich i s bein g safeguarded - t h e equal r i g h t s 
of c i t i z e n s o f tho USSR, i r r e s p o c t i v o of t h e i r n a t i o n a l i t y and race - and the 
s p e c i a l s o c i a l danger i m p l i c i t i n any infringement of t h i s p r i n c i p l e , i n c l u d e s 
t y i s type of c r i n i n a l a c t i o n m tho category o f State c r i n e s . / i r t i c l e 11 of 
the 1958 Act on Crines against the State provides t h a t the f o l l o v r i n g arc 
punishable a c t s s ( l ) any propaganda or a g i t a t i o n aimed at i n c i t i n g r a c i a l o r 
n a t i o n a l enmity or d i s c o r d ; (2) any d i r e c t o r i n d i r e c t r e s t r i c t i o n o f the 
r i g h t s o f , o r ( 3 ) tho ost a b l i s l m o n t of any d i r e c t o r i n d i r e c t p r i v i l e g e s f o r , 
c i t i z e n s on accovmt of t h e i r r a c i a l or n a t i o n a l o r i g i n . 

"The question of freedom of vrorship has been s e t t l e d i n an e q u a l l y 
c o n s i s t e n t manner, Preodon of conscience and tho p r o t e c t i o n o f t h i s r i g h t 
are guaranteed by the separation of tho church f r o n the State and of the 
school from the church and by tho o s t a b l i s l i n e n t of freedom o f r e l i g i o u s 
worship and freedom of a n t i - r e l i g i o u s propaganda. The C o n s t i t u t i o n o f the 
USSR s t a t e s ? 'In order to ensure to c i t i z e n s frcedon o f conscience, the 
church i h ' t h e USSR i s separated from the S t a t e , and the school from the 
church. Freedom of r e l i g i o u s worship and freedom o f a n t i - r e l i g i o u s 
propaganda i s recognized f o r a l l c i t i z e n s ' ( a r t i c l e 124 of the C o n s t i t u t i o n of 
the USSR). In p r a c t i c e t h i s means that any c i t i z e n has the r i g h t to 
p r a c t i s e r e l i g i o n , attend chvirch, perform r e l i g i o u s r i t e s and so f o r t h , and, 
conv e r s e l y , he has the r i g h t to be an a t h e i s t and to engage i n a n t i - r e l i g i o u s 
propaganda and a g i t a t i o n . One of the c o n d i t i o n s f o r tho p r a c t i c a l 
implementation of the p r o v i s i o n s on freedom of worship i s tho l a t t e r ' s 
p r o t e c t i o n under c r i n i n a l la\r, / i l l tho penal codes o f the Union Republics 
provide f o r p e n a l t i e s i n the caso of v i o l a t i o n of tho c o n s t i t u t i o n a l 
p r o v i s i o n s on the separation of the chvrrch from the State and of the school 
from tho church and i n the case o f i n t e r f e r e n c e w i t h r e l i g i o u s r i t e s . ' 

J ^ ' 

' ' "Among the-measures connected iirith the prevent i o n o f s o — c a l l e d n a t i o n a l 
a n d ' e v i l t u r a l genocide ( d e n i a l - t o a n a t i o n of the oppo r t u n i t y to develop i t s 
own n a t i o n a l c u l t u r e and language and to create b r o a d l y human values i n a 
n a t i o n a l f d m ) , an important r o l e i s played by tho systen of r u l e s which makes 
i t p o s s i b l e to ensure the development of the n a t i o n a l c u l t u r e of a l l the 
peoples l i v i n g i n the USSR. These r u l e s c o n s i s t c h i e f l y o f c o n s t i t u t i o n a l 
p r o v i s i o n s vrhich strengthen tho State s t r u c t u r e o f the USSR. In accordance 
vrith a r t i c l e 13 of the C o n s t i t u t i o n o f the USSR, the Soviet State- i s a 
f e d e r a l S t a t e , formed on the b a s i s of a v o l m i t a r y union of equal Soviet 
S o c i a l i s t Republics. Each Union Republic has i t s oirn c o n s t i t u t i o n , ;rhich 
takes account of the s p e c i f i c f e a t u r e s of the Republic and i s dravm up i n f u l l 
c o nformity vrith the C o n s t i t u t i o n of the USSR. Among the spheres vrhich are 
wh o l l y r e g u l a t e d by the Union Republics i s that o f n a t i o n a l c u l t u r e . In each 
Union R e p u b l i c the State language i s tho n a t i o n a l language of that Republic, 
and t h i s i s a p p r o p r i a t e l y c onfimed i n the c o n s t i t u t i o n s o f the Republics. 

"The e x i s t e n c e of Autonomous Re p u b l i c s , Autononous Regions and ÏTational 
D i s t r i c t s v r i t h i n the Union Repviblics has required as one of the.guarantees of 
the development of the c u l t u r e and language of tho d i f f e r e n t n a t i o n a l i t i e s tho 
c o n f i r m a t i o n i n the C o n s t i t u t i o n of the r i g h t o f c i t i z e n s to i n s t r u c t i o n i n 
schools i n tho n a t i v e language ( a r t i c l e 121 of tho C o n s t i t u t i o n of tho USSR). 
In a d d i t i o n , a r t i c l e 110 of the C o n s t i t u t i o n o f the USSR s t a t e s that j u d i c i a l 
proceedings are conducted i n tho language of the Union Re p u b l i c , Autonomous 
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Rûpublic o r AutononouG Region, persons not knowing t h i s language being 
guaranteed the opp o r t u n i t y of f u l l y acquainting thenselves w i t h the m a t e r i a l 
of tho case through an i n t e r p r e t e r and l i k e w i s e the r i g h t t o use t h e i r o\m 
language i n co u r t . The l a t t e r p r o v i s i o n \ias expanded f u r t h e r i n the 
Fundanentals o f C r i n i n a l Court Procedure and the Pundamcntals o f C i v i l Court 
Procediire f o r the USSR and tho Union Republics and cor r e s p o n d i n g l y i n the 
Republican codes o f c r i n i n a l and c i v i l procedvire. 

"At the same time, Soviet procedural lav/ confirms the e q u a l i t y of 
c i t i z e n s before the law. Thus, tho Fundamentals of C r i m i n a l Court Procedure 
s t a t e ( a r t i c l e 8 ) s 'In c r i m i n a l cases j u s t i c e i s administered on the 
p r i n c i p l e t h a t a l l c i t i z e n s are equal before the court and before the 1аг/ 
i r r e s p o c t i v o o f t h e i r s o c i a l , property o r o f f i c i a l s t a t u s , n a t i o n a l i t y , race 
or r e l i g i o n , ' The Fundamentals o f C i v i l Court Procodure o f the USSR and the 
Union Republics o f 8 December I 9 6 I c o n t a i n a s i m i l a r p r o v i s i o n i n a r t i c l e 7> 
which i s a l s o rep3?oduced i n the codes of tho Union R e p u b l i c s , 

"Thus, Soviet l e g i s l a t i o n provides a l l the necessary guarantees f o r 
f u l l y implementing the p r o v i s i o n s of the Convention on tho P r e v e n t i o n and 
Punishment of the Crime o f Genocide." 

502, The i n f o r m a t i o n f u r n i s h e d by the Governments of the P h i l i p p i n e s and A u s t r i a 
i n cluded statements to the e f f e c t that tho Genocide Convention or sone o f i t s 
p r o v i s i o n s had acquired c o n s t i t u t i o n a l f o r c e , 

503, The Govemmont o f the P h i l i p p i n e s comnunicated the f o l l o w i n g i n f o r m a t i o n : 

"Tho Republic o f the P h i l i p p i n e s , a p a r t y to the December 9» 1948 
Convention on the Pr e v e n t i o n and Punishment of the Crime o f Genocide, has 
r a t i f i e d the Convention's a r t i c l e s , althoiigh w i t h sone r e s e r v a t i o n s . I t s 
Senate has gone to the extent of proposing a b i l l (S. No, 529) which would 
g i v e e f f e c t to the p r o v i s i o n s o f tho Convention, However, the b i l l , f i r s t 
submitted to the body i n March o f I 9 6 7 and then i n January o f 1968^ reached 
i t s u n t i m e l y death i n March o f 1968 when i t remained pending f o r second 
r e a d i n g v/ithout having boon debated on or discvissod upon. I t s passage and 
approval i n t o lav/, had i t taken p l a c e , v/ovfLd have g i v e n the P h i l i p p i n e s a 
good example of a l e g i s l a t i v e m a t e r i a l d i r e c t l y touching the qu e s t i o n of 
genocide. 

"In any event, the P h i l i p p i n e C o n s t i t u t i o n of 1935 a,s v/o l l as of 1973 
are not b e r e f t of p r o v i s i o n s which are broad enough to d e c l a r e tho p o l i c i e s 
o f tho country which absorb the 'generally accepted p r i n c i p l e s o f i n t e r n a t i o n a l 
law' and t h e r e f o r e , that of the Convention, I3/ 

"Worthy o f note aro some l e g i s l a t i v e m a t e r i a l s c a t e r i n g to the 
p r o t e c t i o n and improvement o f the c u l t u r a l m i n o r i t i e s o f tho coirntry. 

15/ A r t i c l e I I , s e c t i o n 3, of tho C o n s t i t u t i o n of I 9 7 3 roads as f o l l o v / s : 
"The P h i l i p p i n e s renounces war as an instrument of n a t i o n a l p o l i c y , adopts tho 
g e n e r a l l y accepted p r i n c i p l e s as p a r t of the ICM of the land and adheres to tho 
p o l i c y o f peace, e q u a l i t y , j u s t i c e , freedom, co-operation and amity w i t h a l l 
n a t i o n s " (Text f u r n i s h e d by the Govemnont of the P h i l i p p i n e s on 14 February 1973)» 
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I n d i r e c t though i t nay he, these m a t e r i a l s show the p o s i t i v e aspect of tho 
measures undortakon by the governnont to prevent tho c r i n e of gonocido i n 
whatever conceivable form i t n i g h t bo comnitted." 16/ 

504, Tho Govornnent of i i u s t r i a f urnished the i n f o m a t i o n t h a t undor the A u s t r i a n 
l e g a l s y s t o n , a r t i c l e s IV and VI of the Genocide Convontion 1?/ are c o n s t i t u t i o n a l 
p r o v i s i o n s , but that a n a t i o n a l law v r i l l n e v ertheless bo adopted i n the near f u t u r e 
w i t h a viow to i n c l u d i n g i n the A u s t r i a n Penal Code a p r o v i s i o n p r o v i d i n g f o r a 
pen a l t y o f l i f e inprisonnent f o r anyone who con n i t s c e r t a i n a c t s w i t h tho 
i n t e n t i o n o f e x t c m i n a t i n g or i n f l i c t i n g s e r i o u s h a m on s p e c i f i c groups of people 
or on any of t h o i r nonbcrs as such. 13/ 

В. I n f o m a t i o n concerning l e g i s l a t i v o noasuros adopted by  
States p a r t i e s to tho Convention r e l a t i n g e s p e c i a l l y 

to genocide 

505. Most o f the l e g i s l a t i v e neasures adopted by the States p a r t i e s to the 
Convention r e l a t i n g e s p e c i a l l y to Genocide c o n s i s t i n d e f i n i n g i n t h o i r penal 
l e g i s l a t i o n (penal codes or s p e c i a l penal laws) the c o n s t i t u e n t oloncnts o f t h i s 
c r i n e i n t e m s i d e n t i c a l or at l e a s t v e r y s i n i l a r to those used i n the Convention 
and i n e s t a b l i s h i n g p e n a l t i e s . This process was follov;ed i n B r a z i l (by Act 
No. 2889 o f 1 October 1956), 12/ B u l g a r i a ( a r t i c l e 4 I 6 of the Penal Code, i n the 
t i t l e headed "Crines against Peace and Hunanity"), 20/ Donnark (Act of 
29 A p r i l 1955), 21/ Hungary ( e r t i c l e I 5 7 of the Penal Code) 22/ I s r a e l (Act of 
29 March 1950), 2 2 / the Netherlands (Act o f 20 October 1970), 2¿J the Federal 
Republic o f Germany ( a r t i c l e 220 (a) of tho Penal Code), 25/ Romania ( a r t i c l e 557 
of the Penal Code, i n the t i t l e headed "Crines against Peace and Hvunanity"), 26/ 
Sweden (Act o f 20 March I 9 6 3 ) 27/ and Czochoslovalcia ( a r t i c l e 259 of Act No. I 4 0 
of 29 Novonbor 1961). 28/ Tho Governnont of the United Kingdom a l s o adopted a 

16/ I n f o m a t i o n furnished by the Government of the P h i l i p p i n e s on 
14 February 1973. 

17/ The t e x t s of those a r t i c l e s are roproducod i n para. 42 a.bove. 
18/ Information f u r n i s h e d by the Government of A u s t r i a on I 4 May 1973. 

12/ E/CN.4/Sub. 2/303/Add. 2 . 

20/ Inforraation-furnished by the Government o f B u l g a r i a on 21 February 1973. 

2 1 / E/CN.A/Sub. 2/303/Add. 2. 

22/ I n f o m a t i o n furnished by the Govornnent of Hungary on 24 March 1974. 

23/ Yearbook on Hunan Rights f o r 1950 (United Nations p u b l i c a t i o n , 
Sales No. 1952.XIV.1), pp. I 6 2 - I 6 3 . 

24/ I n f o m a t i o n f i i m i s h e d by the Govommont of the Netherlands on ' ' ' 
25 A p r i l 1973. 

2¿/ E/CN.4/Sub. 2/303/Add. 2 . 

26/ I n f o m a t i o n f u r n i s h e d by the Government o f Ronania on 27 February 1973. 

27/ E/CN.4/Sub. 2/303. 

28/ E/CN.4/Sub. 2/303/Add. 7. 
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s p e c i a l a ct on genocide w i t h a vicv/ to i t s accession to the 1948 Convention. 29/ 
Before succeeding to the Convention and \ / i t h a viev; to so succeeding, F i j i adopted 
a s p e c i a l act i n I 9 6 9 . ЗО/ I n Tonga there was adopted the Genocide Act of I 9 6 9 , 
to noct Tonga's o b l i g a t i o n under tho Convontion. 31/ 

506, Tho Governnont of Ronnnia, f o r oxaciplo, f u r n i s h e d tho f o l l o w i n g i n f o m a t i o n s 

"The now Penal Code of the S o c i a l i s t Republic of Ronania, wMch entered 
i n t o f o r c e on 1 January I 9 6 9 , deals w i t h tho crirae o f gonocido i n tho chapter 
e n t i t l e d 'Crines against Poaco and Hunanity', a r t i c l e 357, •irtiich p r o v i d e s as 
follov/s s 

'/oiy o f the f o l l o v i i n g acts connitted \-n.th i n t e n t to d e s t r o y , i n 
v/holo or i n p a r t , a n a t i o n a l , e t h n i c , r a c i a l o r r e l i g i o u s connvmity or 
group s 

(a) K i l l i n g menbors of the connunity or g-roup, 

(b) Causing s e r i o u s b o d i l y or nental h a m to nenbers of the 
connunity or group, 

(c) I n f l i c t i n g on the connunity or group c o n d i t i o n s of l i f e or 
treatnont l i k e l y to b r i n g about i t s p h y s i c a l d e s t r u c t i o n , 

(d) Inposing measures intended to prevent b i r t h s v / i t h i n the 
connunity or group, 

(e) F o r c i b l y t r a n s f e r r i n g c h i l d r e n o f one connvmity or group to 
another connunity or group 

s h a l l bo pvmishablo by death and by tho c o n f i s c a t i o n of goods, o r by 
r i g o r o u s i n p r i s o n n e n t f o r 15 to 20 years, by the l o s s of c e r t a i n r i g h t s 
and by the p a r t i a l c o n f i s c a t i o n o f goods. 

I f tho act i s c a r r i e d out during vi/artino i t s h a l l bo punishable by 
death and by the t o t a l c o n f i s c a t i o n o f goods. 

Conspiracy to connit the offence of genocide s h a l l bo punishable by 
r i g o r o u s i t i p r i s o n n o n t f o r f i v e to 15 years, by the l o s s of c e r t a i n 
r i g h t s and by tho p a r t i a l c o n f i s c a t i o n o f ¿^oods.' 

"Purthemore, the Roncmian Penal Codo provides i n a r t i c l e 3^1, paragraph 1, 
t h a t attempted gonocido s h a l l be pimishablo by r i g o r o u s inprisoncvent f o r seven 
and one h a l f to 10 years (vi/here tho c o n n i s s i o n of tho a c t v/oiild have boon 

29/ I n f o m a t i o n fvmiishod by tho Govornnent of the Unitod Kingdon on 
18 J u l y 1973. 

3,0/ I n f o m a t i o n f u r n i s h e d by tho Govemnent of F i j i on 26 January 1972. 

31/ Information f u r n i s h e d by tho Govornnent of Tonga on 11 Decenber 1972. 
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p-unishable by rig o r o u s imprisonnont) or f o r 10 to 20 years (v/here the 
conmission of tho act \/ould have boon punishable by death). A r t i c l e 3 6 I , 
paragraph 2, provides that concealing or a b e t t i n g the c r i a o of genocide s h a l l 
bo pvmishablo by rigorous inprisonrient f o r a term of throe to 10 y e a r s , 

"With regard to i n c i t o n e n t to coninit genocide and c o m p l i c i t y i n 
genocide - ac t s pvmishablo under a r t i c l e I I I of the Convention on the 
P r e v e n t i o n and Punishment of the Crino of Genocide', tho general part of tho 
Ponal Codo ( a r t i c l e 27) s t i p u l a t e s that i n tho case of an offence pvmishablo 
vmder penal law tho i n s t i g a t o r and h i s accomplice are both subject to the 
sane p e n a l t y , 

"Tho punishment of the orine o f genocide provided f o r i n ponal 
l e g i s l a t i o n of the S o c i a l i s t R epublic of Ronania i s a l s o based on the 
p r i n c i p l e s l a i d dov/n i n the C o n s t i t u t i o n | as an example, we nciy c i t e tho 
f o l l o v / i n g a r t i c l e s of tho fundanontal lav/ of the covmtxys 

• A r t i c l e 17, C i t i z e n s of the S o c i a l i s t Republic of Romania, v/ithout 
d i s t i n c t i o n as to n a t i o n a l i t y , r a c e , sex or r e l i g i o n , s h a l l have equal 
r i g h t s i n a l l f i e l d s of economic, p o l i t i c a l , l e g a l , s o c i a l and c u l t v i r a l 
a c t i v i t y , 

Tho State s h a l l guarantee the equal r i g h t s o f c i t i z e n s . No 
r e s t r i c t i o n of these r i g h t s and no dàscrinination i n the exo r c i s e 
t h e r e o f on grounds of n a t i o n a l i t y , race, sex o r r e l i g i o n s h a l l be 
p e m i t t o d . 

Any n a n i f o s t a t i o n ained at e s t a b l i s h i n g such r e s t r i c t i o n s , 
n a t i o n a l i s t - c h a u v i n i s t propaganda and i n c i t e n o n t to r a c i a l o r n a t i o n a l 
hatred s h a l l bo punishable by law,' 

"The c o n s t i t u t i o n a l guarantees, such as those described above, d e r i v i n g 
from the very natvire of the s o c i a l and p o l i t i c a l régi;ao of tho S o c i a l i s t 
R e p u b l i c o f Ronania, make i t p r a c t i a l l y i n p o s s i b l e f o r tho c r i n e of genocide 
to be conmitted, 

"Therefore, the penalty f o r t h i s s e r i o u s o f f e n c e , provided by the Penal 
Code, v/as detomined n a i n l y by the need f o r i n t e r n a t i o n a l co-operation i n 
the p r e v e n t i o n and punishnont o f genocide - i n view of tho p r o v i s i o n s of the 
Genocido Convention adopted by the United Nations - together w i t h the need 
to p r o v i d e the l e g a l franework r e q u i r e d to pxmish any svich offenders who 
n i g h t talce refuge or be arrested i n Romanian t e r r i t o r y , 

• A r t , 22. In the S o c i a l i s t R epublic of Romania, the c o - i n h a b i t i n g 
n a t i o n a l i t i e s s h a l l be guaranteed the f r e e use of t h e i r nother tongue 
and books, nev/spapero, nagazines, t h e a t r e s and education at a l l l e v e l s 
i n t h e i r ОШ1 language, b i d i s t r i c t s i n h a b i t e d a l s o by a population 
o f other than Ronanian n a t i o n a l i t y , a l l organs and i n s t i t u t i o n s s h a l l 
a l s o use the language of that n a t i o n a l i t y i n speech and i n s i t i n g and 
s h a l l appoint o f f i c i a l s from anong t h a t p o p u l a t i o n o r f r o n among-other 
c i t i z e n s conversant v/ith the language and v/ay of l i f e o f tho l o c a l 
p o p u l a t i o n , • 

'Art. 30. Freedon of conscidnoo s h a l l bo'guaranteed' to a l l 
c i t i z e n s of the S o c i a l i s t Republic of Romania.'" 
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507. In Italy, the Act of 9 October I 9 6 7 concerning the prevention and punishnent 
of the crine of genocide soens to develop sonc of thu provisions of tho 1948 
Convention, Tho infomation furnished by the Govemnent j f Italy on this topic 
reads as follows: 

"Article 1 of tho Act of 9 October I967 deals with tho nost serious 
casos of gonocido: 'Anyone who, with intent to destroy, i n vrtaole or i n part, 
a national, ethnical, r a c i a l or religious group, as such, connits acts 
dosignod to cause serious bodily ham to nonbcrs of tho group shall bo liable 
to rigorous inprisonnent (roclusiono) for ten to eighteen years. Anyone who, 
with intent to destroy, i n v/hole or i n part, a national, ethnical, r a c i a l or 
roligious group, as stich, connits acts designed to causo tho death of or very 
serious bodily ham to nenbers of tho group shall be l i a b l e to rigorous 
inprisonnent for tv;enty-four to thirty years. The sane penalty shall apply 
to anyone viho, with the sane intent, subjects nenbers of the group to 
conditions of l i f e calculated to bring about i n whole or i n part, tho 
physical destruction of tho group.' 

"Article 2 provides a penalty of rigorous inprisonnent for fifteen to 
tvrcnty-four years for the deportation, with intent to conmit genocide, of 
nenbers of a national, ethnical, racial or religious group. The penalty of 
rigorous inprisonnent for l i f e (ergastolo) bocones applicable (article 3) 
i f any of tho acts nontioned i n the tvro previous art i c l e s results i n the 
death of one or nore persons. Article 4 deals Vidth tho crine of genocide by 
the l i n i t a t i o n of births v/ithin one of the aforenentioned groups, which i s 
pruaishable with rigorous inprisonnent for twelve to tvrcnty~one years. 
Genocide by the abduction of children undor fovrrtecn years of age belonging 
to one of tho groups i n question (article 5) i s punishable with rigorous 
inprisonnent for twelve to tvronty-one years, 

"Article 6 deals v/ith tho offence of conpolling people to carry 
distinctive narks or signs indicating nonborship of the persecuted connunity, 
which i s punishable v/ith inprisonnent for four to ton years, tho penalty 
being increased to inprisonnent for twelve to tv/onty-one years vihen tho 
offence i s connitted v/ith intent to bring about the destruction of tho group 
in v/holo or i n part. Lessor penalties (rigorous inprisonnent for three 
nonths to one yoar) are applicablo undor article 7 to -anyone who enters into 
a conspiracy to connit any of the crimes of genocide enumerated i n the Act, 
even i f tho crine i s not connitted, Tho promoters of such a conspiracy are 
l i a b l e to heavier penalties. Undor article 8, public incitoment to commit 
tho specified crimes of gonocido and public defence of such crimes aro 
pvmishablo with rigorous inprisonnent for three to twelve years. 
Jurisdiction to try the crines enumerated i n tho Act (article 9)> v/hether 
actually coîimitted or only attcnptcd, belongs to tho Assize Court." 32/ 

508, Study of the provisions of the penal codos and special laws nontioned i n 
paragraphs 505-507 above shov/s that the penalties established for the crino of 

32/ Yearbook on Hunan Rights for I967 (United Na-tions publication, 
Sales No. E . 7 0 . X I V . I ) , pp, 175-I76. 
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genocido nay bo q u a l i f i o d as scvorc and that thoy o f t o n reach the maxinun provided 
f o r imdor the penal l e g i s l a t i o n of the c o i i n t r i e s concerned. 3?/ 

509. Sone c o i m t r i o s have adopted l e g i s l a t i v e neasiiros f o r the a p p l i c a t i o n of the 
Genocide Convention having c e r t a i n s p e c i f i c c h a r a c t e r i s t i c s . 

510. Although i t was considered i n Canada at the t i n e of r a t i f i c a t i o n of the 
1948 Convention that the l e g i s l a t i o n i n f o r c e covered the c r i n i n a l acts r e f e r r e d to 
i n the Convention, i n I965 the Govomnent e s t a b l i s h e d a s p e c i a l c onnittee to study 
the p r o b l c n o f hate propaganda. This c o n n i t t e e considered, i n t e r a l i a , tho 
Genocido Convention, and reconnendod i n i t s r e p o r t , subnitted i n I 9 6 6 , that i n 
order to denonstrato tho country' s attachnent to the r i g h t s guaranteed by the 
Convention, i t was necessary to adopt a ne\/ lav/ p r o v i d i n g f o r the punishnont of 
the a c t s o f advocating or pronoting gonccidc which were not p r o h i b i t e d by the 
l e g i s l a t i o n then i n f o r c e . ¿ 4 / Pursuant to t h i s roconnendation, an Act v/as 
adopted on 11 Jvmo 1970 of v/hich tho f o l l o v / i n g p r o v i s i o n s have been incorporated 
i n tho C r i n i n a l Codes 

"267A. (1) Everyone v/ho advocates o r promotes genocido i s g u i l t y o f an 
i n d i c t a b l e offence and i s l i a b l e to imprisonment f o r f i v e y e a r s . 

(2) In t h i s s e c t i o n 'genocide' neans any of tho f o l l o w i n g acts connittod 
v/ith i n t e n t to destroy i n whole o r i n p a r t any i d e n t i f i a b l e group, naxiolys 

(a) k i l l i n g nenbers of the group, o r 

(b) d e l i b e r a t e l y i n f l i c t i n g on the group c o n d i t i o n s o f l i f e c a l c u l a t e d 
to b r i n g about i t s p l i y s i c a l d e s t r u c t i o n . 

(3) No proceeding f o r an offence under t h i s s e c t i o n s h a l l be i n s t i t u t e d 
v/ithout the consent of tho Attomcy-Gonoral. 

(4) I n t h i s s e c t i o n ' i d e n t i f i a b l e group' neans any s e c t i o n o f the p u b l i c 
d i s t i n g u i s h e d by colour, race, r e l i g i o n o r e t h n i c o r i g i n . " ЗЗ/ 

A g e n e r a l l y s i n i l a r n o d i f i c a t i o n of the Penal Code v/a,s nado i n Jamaica i n I968. 36/ 

511. The Genocido Act of 1973 was enacted by the I r i s h Parliament v/ith a view to 
en a b l i n g I r e l a n d to accede to the Genocide Coiivention. A r t i c l e 2 of the Act roads 
as follov/s 5 

33/ Soo a l s o "Question of the pvuiislimont of war c r i n i n a l s and of persons 
who have c o n n i t t o d c r i n e s against humanity", study prepared by tho 
Secretary-General pursuant to General Assembly r e s o l u t i o n 2712 (XXV) (A/8345), 
para, 28. 

34/ I n f o m a t i o n furnished by the Canadian Governnent on 27 February 1974. 

• 35/ A c t s o f the Parliament of Canada, Second Session of the Tv/enty-Eighth  
P a r l i a m e n t , v o l , 1 (Otta^/a, Quoon's P r i n t e r f o r Canada, 1971), p. 503. 

¿6/ F o r t e x t , seo E/CN,4/Sub,2/303/Add,2. 
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"(1) Л person connrLts an offonco of genocide i f ho c o n n i t s any act 
f a l l i n g w i t h i n the d e f i n i t i o n of 'genocide' i n A r t i c l e I I of tho Gtenocide 
Convention. 

"(2) Л person g u i l t y o f an offence of genocide s h a l l on c o n v i c t i o n 
on i n d i c t n e n t -

(a) i n case the offonco c o n s i s t s of tho k i l l i n g o f any person, ho 
sentenced to inpriso n n e n t f o r l i f e , and 

(h) i n any other case, ho l i a h l e to inpriso n n e n t f o r a t o r n not 
excooding fouj?toen years. 

"(5) Proceedings f o r an offence of genocide s h a l l not ho i n s t i t u t e d 
except hy or w i t h tho consent of the Attorney General. 

"(4) A person charged w i t h an offence of genocide o r any a t t o n p t , 
conspiracy or i n c i t e n o n t to connit genocide s h a l l be t r i e d by the C e n t r a l 
C r i n i n a l Court 

512. The Govemnent of Argenti n a i n d i c a t e d t h a t , f o l l o w i n g t h a t country's 
a c c e s s i o n to the Genocide Conventions 

"Tho r e f o m o f the n a t i o n ' s Penal Code introduced i n Act No, 1756?, as 
anonded by a r t i c l e 4 of Act No. 17812, included anong the circiuastancos 
aggravating the c r i n e of h o n i c i d o tho c o n n i t t i n g of tho offence f o r reasons 
of p l e a s u r e , greed or r a c i a l o r r e l i g i o u s hatred. 

"The r e l e v a n t s e c t i o n o f a r t i c l e 80 of the Argentine Ponal Code i s gi v e n 
below s 

'Rigorous i n p r i s o n n e n t f o r l i f e or inpriso n n e n t f o r l i f e s h a l l be 
imposed, n o t v i i t h s t a n d i n g tho a p p l i c a t i o n o f the p r o v i s i o n s o f 
a r t i c l e 52, on any person who k i l l s s 

4. Por reasons of pleasure, greed or r a c i a l o r r e l i g i o u s 
h a t r e d . ' " ДЗ/ 

513. According to i n f o m a t i o n f u r n i s h e d by the Governments of A u s t r i a (see 
para. 504 above) and Spain, 39/ those countries have taken steps to amend t h e i r 
penal codes to cover genocide. In Iños, the d r a f t penal code which was to be 
submitted to the N a t i o n a l Assembly i n I969 a l s o contained a p r o v i s i o n r e l a t i n g to 

Л/ I n f o m a t i o n f u r n i s h e d by the Govemnent of I r e l a n d on 26 Juno 1974. 
I n f o m a t i o n fvimishod by tho Government of A r g e n t i n a on 25 A p r i l 1973» 
E/CN,4/303/Sub.2/Add.8. 
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genocide. 4,0/ Ruanda has stated t h a t , v/ith a view to c o n f i r n i n g t h a t covmtiy's 
succession to the Genocide Convention, "the question of l e g i s l a t i v e neas-ures f o r 
the a p p l i c a t i o n of t h i s Convention v/as studied on the occasion o f the p r e p a r a t i o n 
of the nevi d r a f t penal code". 41/ 

C. Information concerning the c o n s t i t u t i o n a l and l e g i s l a t i v e  
p r o v i s i o n s of States which are not p a r t i e s to the 

Genocide Convention 

514, The S t a t e s v/hich are not p a r t i o s to the Genocide Convention and v/hich 
submitted i n f o m a t i o n f o r the purpose of t h i s study f e l t , i n g e n e r a l , that t h e i r 
C o n s t i t u t i o n s o r n o m a l l e g i s l a t i o n contained p r o v i s i o n s which covild be used to 
prevent o r punish t h i s crime. 

515 • I n i n f o r m a t i o n furnished on 12 January 1973 > the Government of Cyprus selected 
as p e r t i n e n t the f o l l o v / i n g a r t i c l e s of tho Penal Code; 

"47. Any person v/ho -

(a) conspires w i t h any other person o r persons to do any act i n 
furtherance of any s e d i t i o u s i n t e n t i o n common to both or a l l o f 
thorn ; or 

(b) p u b l i s h e s any v/ords or document or makes any v i s i b l e r e p r e s e n t a t i o n 
. v/hatsoGver w i t h a s e d i t i o u s i n t e n t i o n , 

i s g u i l t y of a f e l o n y and i s l i a b l e to imprisonnont f o r f i v e y e a r s . 

48. Per tho purposes of the l a s t preceding s e c t i o n a s e d i t i o u s i n t e n t i o n i s 
an i n t e n t i o n -

( f ) to promote f e e l i n g s of i l l w i l l and h o s t i l i t y between d i f f e r e n t 
conmunities or c l a s s e s o f the p o p u l a t i o n o f Cyprus. 

51. (1) /my person who p r i n t s , p u b l i s h e s or to any assembly nakes any 
statement c a l c u l a t e d o r l i l c o l y to -

( i ) encourage recourse to v i o l e n c e on the p a r t o f any of the 
i n h a b i t a n t s of Cyprus| or 

( i i ) promote f e e l i n g s of i l l w i l l between d i f f e r e n t c l a s s e s or 
connun i t i e s or persons i n Cyprus, 

i s g u i l t y o f nisdemeanovtr and i s l i a b l e t o imprisonment f o r twelve months! 

is/ I b i d . 
41/ I n f o m a t i o n fvimished by tho Govemnont of Rv/anda on 17 January 1973. 
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Provided t h a t no person s h a l l Ъо g u i l t y of an offence under the 
p r o v i s i o n s of tlo i s s e c t i o n i f such statenont \/as p r i n t e d , published o r made 
s o l e l y f o r any one or nore of tho f o l l o \ ; i n g purposes, the proof whereof s h a l l 
l i e upon h i n , that i s to says 

(a) to endeavour i n good f a i t h to show that Her Majesty o r Her Majesty's 
Govemcient i n the United Klngdon has been misled o r mistaken i n 
any o f t h e i r neasviros; or ' " 

(b) to p o i n t out i n good f a i t h e r r o r s or de f e c t s i n the Government, o r 
the p o l i c i e s t h e r e o f , o r c o n s t i t u t i o n o f Cyprus as by law 
e s t a b l i s h e d , or any l e g i s l a t i o n , o r i n the a d m i n i s t r a t i o n of 
j u s t i c e , w i t h a v i e i ; to tho remedying of such e r r o r s o r d e f e c t s ; o r 

(c) to persuade i n good f a i t h гшу i n h a b i t a n t s o f Cyprus to attempt to 
procure by l a w f u l neans the a l t e r a t i o n of any n a t t e r i n Cyprus as 
by law e s t a b l i s h e d other than that r e f e r r e d to i n paragraph (b) 
of s e c t i o n 48 ; o r 

(d) to p o i n t out i n good f a i t h w i t h a view to t h e i r removal, any n a t t e r s 
which are producing* o r have a tendency to produce d i s c o n t e n t araongst 
any o f the i n h a b i t a n t s o f Cyprus o r f e e l i n g s o f i l l v / i l l and enmity 
betv/een d i f f e r e n t comnunitios or c l a s s e s of persons i n Cyprus." 

516. On 23 February 1973, the Governnent of Malawi s t a t e d , i n t e r a l i a , t h a t , 
d e s p i t e the f a c t that Malawi was not a pa r t y to the Genocido Convention and had 
thus not adopted any laws r e f e r r i n g s p e c i f i c a l l y to genocide, a l a r g e ntuaber of 
ac t s r e f e r r e d to i n a r t i c l e I I of tho Convention c o n s t i t u t e d grave crimes under 
the coimtry's e x i s t i n g law. 

517. On 30 A p r i l 1973, the Governnent o f Kuv/ait furnished the f o l l o w i n g 
informations 

"Kuwaiti s o c i e t y i s based on c e r t a i n fundamental p r i n c i p l e s which 
ensure e q u a l i t y anong a l l hunan beings and v/hich p r o t e c t tho d i g n i t y and 
worth o f tho hunan person. 

" A r t i c l e 7 o f the C o n s t i t u t i o n o f Kuv/ait p r o v i d e s : ' J u s t i c e , L i b e r t y 
and E o u a l i t y are the p i l l a r s of Society. Co-operation and Mutual Help are 
the f i m e s t bonds betv/een c i t i z e n s . ' 

" A r t i c l e 29 of the C o n s t i t u t i o n provides: ' / i l l people are equal i n 
h-uman d i g n i t y and i n p u b l i c r i g h t s and d u t i e s before the l a \ / , vd.thout 
d i s c r i n i n a t i o n as to r a c e , o r i g i n , language or r e l i g i o n , ' 

" A r t i c l e 31 of the C o n s t i t u t i o n p r o v i d e s : 'No person s h a l l be subjected 
to t o r t u r e or to degrading treatment,' 

" A r t i c l e s 35 and 36 of the C o n s t i t u t i o n o f Kuwait p r o t e c t freedon of 
b e l i e f , freedon o f o p i n i o n and of s c i e n t i f i c research. 
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"Kiivfait i s a p a r t y to the I n t e r n a t i o n a l Convention on the E l i n i n a t i o n 
lOf A l l Poms of R a c i a l D i s c r i m i n a t i o n which was opened f o r signature and 
r a t i f i c a t i o n hy the Unitod Ifations General.,Assonhly on Decenber 21, 1 9 6 3 . " 

51e. I n i n f o m a t i o n furnished on I4 May-1973 by the Govornnent of tho Congo, i x was 
pointed out, i n t e r a l i a , that t h i s Governnont: 

"[Has], f o r i t s p a r t , adopted c e r t a i n l e g i s l a t i v e neasures designed to 
provont tho erup t i o n v f i t h i n i t s t e r r i t o r y o f c r i n i n a l a c t s of the nature of 
those r e f e r r e d to i n a r t i c l e I I of the Convontion of 9 Decenber 1 9 4 8 . 

C h r o n o l o g i c a l l y speaking: 

Ari Act of 28 J u l y 1962 p r o h i b i t o d a l l procedures l i k o l y to i n d i c a t e 
membership of a p a r t i c u l a r ethnic group. I t has boon found that a l l 
d i s t i n c t i v e e x t e r n a l signs making i t p o s s i b l e to d i s t i n g u i s h nenbers .of ono 
e t h n i c group f r o n those of another e t h n i c group tended to i n t e n s i f y . t h e ' 
f e e l i n g o f belonging to a s p e c i f i c group and to lead i t s nenbers to perform 
a c t s v/hich could, i n extreme cases, lead thorn to attempt to'ham members o f . 
oth e r groups; 

, The C o n s t i t u t i o n o f 31 Decenber I 9 6 9 , i n . t h e s e c t i o n concerning•public 
freedons and the hunan person, l a i d dovm the. p r i n c i p l e of e q u a l i t y o f a l l 
Congolese c i t i z e n s . I t als o s p e c i f i e d i n a r t i c l e 11 t h a t : 

' ... Any act v/hich confers p r i v i l e g e s on n a t i o n a l s or which l i m i t s 
t h o i r r i g h t s by reason of e t l m i c , r e g i o n a l o r r e l i g i o u s d i f f e r e n c e s s h a l l 
be deened contrary to the C o n s t i t u t i o n and s h a l l be pimished v/ith tho 
p e n a l t i e s provided by lav/, 

'Any act of provocation o r any a t t i t u d e ained at spreading hatred 
and d i s c o r d anong n a t i o n a l s s h a l l bo deenod c o n t r a r y to the C o n s t i t u t i o n 
'and s h j - i l bo punished with tho p e n a l t i e s provided by law.''• 

/ i r t i c l o 12 provides t h a t : 

'Any act of r a c i a l d i s c r i m i n a t i o n , as v/ell as any propaganda of a 
r a c i s t o r r e g i o n a l i s t nature, s h a l l be punished by lav/.'" 

519. A c c o r d i n g to i n f o m a t i o n furnished by tho Governnont of Oman on 8 A p r i l 1974, 
there i s no d i s c r i m i n a t i o n i n that country betv/een groups o r s e c t s , v/hatever t h o i r 
o r i g i n o r r e l i g i o n , since the s o c i a l and economic systen i s based on respect f o r 
the i n d i v i d u a l and h i s froedon and the l e g a l systen i s founded on the. p r i n c i p l e s of 
I s l a m i c law, v/hich ensure p r o t e c t i o n f o r .Ьглпап r i g h t s . 
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V I . COURT DECISIONS ON GENOCIDE 

520. In paragraphs 22 and 27 above, i t has been sho\m t h a t , i n the t r i a l s o f major 
Nazi uar c i m i n a l s by the I n t e r n a t i o n a l M i l i t a r y T r i b u n a l at Nuremberg and the 
courts of the a l l i e d c o u n t r i e s , some of those c r i m i n a l s were a l s o accused and 
convicted of the crime of genocide. 

521. In t h i s s e c t i o n the S p e c i a l Rapporteur proposes to examino the aspects of 
those t r i a l s and judgements, and of the Eichmann t r i a l , v h i c h are r e l e v a n t to 
h i s study. 

A. Cases t r i e d by the courts of the a l l i e d c o u n t r i e s  
a f t e r the Second U o r l d Uar 

522. E x p l i c i t references to the crime of genocide are found i n tho t r i a l of 
Josef A l t o s t o t t e r et a l . by the U n i t e d States M i l i t a r y T r i b u n a l at Nuremberg from 
17 February to 4 December 1947. l / A l l the accused had been judges, lav o f f i c e r s 
or o f f i c i a l s i n the M i n i s t r y of J u s t i c e of tho N a z i Government. A l l were accused 
of having committed uar crimes and crimes against humanity, as those crimes uere 
defined by A l l i e d C o n t r o l C o u n c i l Lav No. 10. 

525. In i t s judgement, tho T r i b u n a l examined the crime of genocide i n the context 
of tlio crimes a g a i n s t humanity vfhich had been committed, by the accused. Those 
crimes vrere defined i n the indictment as follovrss 

"Between September, 1939 and A p r i l , 1945, a l l of the defendants 
he r o i n u n l a v r f u l l y , w i l f u l l y , and Icnovringly committed Crimes a g a i n s t 
Humanity as defined by C o n t r o l Council Lavr No. 10, m t h a t they vrere 
p r i n c i p a l s i n , a c c e s s o r i e s t o , ordered, abetted, took a consenting p a r t 
i n , and vrere connected vrith p l a n s and e n t e r p r i s e s i n v o l v i n g the commission 
of a t r o c i t i e s and o f f e n c e s , i n c l u d i n g but not l i m i t e d to murder, 
ext e r m i n a t i o n , enslavement, d e p o r t a t i o n , i l l e g a l imprisonment, t o r t u r e , 
p e r s e c u t i o n on p o l i t i c a l , r a c i a l and r e l i g i o u s grounds, and i l l - t r e a t m e n t 
of, and other inhumane a c t s a g a i n s t German c i v i l i a n s and n a t i o n a l s of 
occupied c o u n t r i e s " . 2/ 

524. As v r i l l be seen from t h i s t e x t and from the judgement, j / genocide vras 
regarded as a type of crime against humanity vrhich can be committed by a 
Government e i t h e r a g a i n s t i t s n a t i o n a l s or against those of another S t a t e . 

1/ See Lavr Reports of T r i a l s of War C r i m i n a l s , S e l e c t e d and Prepared by 
the U n i t e d Nations Uar Crimes Commission (London, H.M, S t a t i o n e r y O f f i c e , 1948) , 
v o l . V I , Case No. 35, pp,1-110. 

2/ I b i d . , v o l . V I , p, 4. 

У I h i d . , pp, 32, 75 and 9 9 . 
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525. The T r i b u n a l even quoted, i n terms of approval. General Assembly 
r e s o l u t i o n 96 ( T ) , t j o b s e i v i n g thats 

"The General Assembly i s not an i n t e r n a t i o n a l l e g i s l a t u r e , but i t i s 
the most a u t h o r i t a t i v e organ i n existence f o r tlie i n t e r p r e t a t i o n of vrorld 
o p i n i o n . I t s r e c o g n i t i o n of genocido as an i n t e r n a t i o n a l crime i s persuasive 
evidence of the f a c t . " ¿/ 

526. With regard to one of the accused, the T r i b u n a l concluded i n t e r a l i a thats 

"The defendant Lautz i s g u i l t y of p a r t i c i p a t i n g i n the n a t i o n a l 
programme of r a c i a l extermination of P o l e s by means of the p e r v e r s i o n of the 
lavr of h i g h treason ... We have c i t e d a fev/ cases v/hich are t y p i c a l of the 
a c t i v i t i e s of the prosecution before the People's Court i n innumerable 
cases. The captured documents i/hich are i n evidence e s t a b l i s h that the 
defendant Lautz \/as c r i m i n a l l y i m p l i c a t e d i n e n f o r c i n g the lavr against 
P o l e s and Je\rs uhich ve deem to bo p a r t of the e s t a b l i s h e d governmental plan 
f o r the extermination of those races. He v/as an accessory to and took a 
consenting p a r t i n the crime of genocide." Gj 

527. R e f e r r i n g to the crimes committed by another of the accused, the T r i b u n a l h e l d 
t h a t , i n the three cases i t had t r i e d , the v i c t i m s had been condemned and executed 
s o l e l y because they v/ore Je\/s or P o l e s . The T r i b u n a l emphasized i n that connexion 
thats 

" T h e i r execution uas i n conformity v/ith the p o l i c y of the N a z i State of 
p e r s e c u t i o n , t o r t u r e , and extermination o f these races. The defendant 
Rothaug v/as the knox/ing and i / i l l i n g instrument i n t h a t programme of 
p e r s e c u t i o n and extermination. From the evidence i t i s c l e a r that these 
t r i a l s l a c k e d the e s s e n t i a l elements of l e g a l i t y ... The i n d i v i d u a l cases 
i n \/hich Rothaug applied, the c r u e l and d i s c r i m i n a t o r y lav/ against P o l e s and Jev/s 
cannot be considered i n i s o l a t i o n . I t i s of the essence of the charges against 
him t h a t he p a r t i c i p a t e d i n the n a t i o n a l programme of r a c i a l p e r s e c u t i o n . I t 
i s o f the essence of the proof that he i d e n t i f i e d h i m s e l f u i t h t h i s n a t i o n a l 
programme and gave h i m s e l f u t t e r l y to i t s accomplishment. He p a r t i c i p a t e d i n 
the crime of genocide ..." jJ 

52e. In the t r i a l o f Hauptsturmfuhrer Amon Goeth, vho uas t r i e d by the Supreme 
N a t i o n a l T r i b u n a l of Poland at Cracovr from 27 to 5I August and 2 to 5 September 1946, 
the p r o s e c u t i o n described the crimes committed, by the accused as genocid.e. In 
the l i g h t of the evidence assembled, the prosecution drew a t t e n t i o n not only to 
the p h y s i c a l and b i o l o g i c a l aspects of the crime of genocide but a l s o to i t s 
economic, s o c i a l and c u l t u r a l i m p l i c a t i o n s . 

i / 

б/ 
и 

See t e x t i n para. 29 above. 
Lav/ Reports of T r i a l s o f \/ar C r i m i n a l s , v o l . X I , p. 4 8 . 

I b i d . , p. 75 . 

I b i d . , p. 9 . 
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529. In t h i s context the T r i b u n a l , i n i t s judgement concerning Amon Goeth, s t a t e d 
the f o l l o v i i n g : 

"His c r i m i n a l a c t i v i t i e s o r i g i n a t e d from general d i r e c t i v e s that 
guided the c r i m i n a l F a s c i s t - H i t l e r i t e o r g a n i z a t i o n , v/hich under the 
le a d e r s h i p of A d o l f H i t l e r aimed at the conquest of the u o r l d and at the 
extermination o f those n a t i o n s , v/hich stood i n the v/ay o f tho c o n s o l i d a t i o n 
of i t s pov/or. 

"Tho p o l i c y of extermination vras i n the f i r s t place d i r e c t e d a g a i n s t 
the Jevrish and P o l i s h n a t i o n s . 

"This c r i m i n a l o r g a n i z a t i o n d i d not r e j e c t any means o f f u r t h e r i n g 
t h e i r aim at d e s t r o y i n g tlie Jevrish n a t i o n . The vrholesale e x t e r m i n a t i o n o f 
Jevrs and a l s o of P o l e s had a l l the c h a r a c t e r i s t i c s of genocide i n the 
b i o l o g i c a l moaning of t h i s term, and embraced i n a d d i t i o n the d e s t r u c t i o n 
of the c u l t u r a l l i f e of these n a t i o n s . 

"The l e t t e r of the Head of tho S e c u r i t y P o l i c e i n B e r l i n dated 
21st September, 1939» and addressed, to a l l the 'Einsatzgruppen dor P o l i z e i ' 
and c a l l e d ' Schîicllbrief ', vrhich contained i n s t r u c t i o n s hovr to de a l vrith 
the Jevrs, c o n s t i t u t e s one of the proofs i n respect of the e x t e n n i n a t i o n 
campaign. The l e t t e r e s t a b l i s h e d as the f i n a l goal ('Endziel') vrhich vras 
to be kept s e c r e t , the completo extermination of the Jevrs. This end vras to 
be achieved by s t a g e s . В / 

530. The crimes coimnitted m the Auschvritz concentration camp, v/hich v/erc 
e s t a b l i s h e d from abundant evidjsnce i n tlio t r i a l of Camp Commandant Franz Hoess 
( t r i e d by the Supreme N a t i o n a l T r i b u n a l of Poland from 11 to 29 Ilarch 1947)» a l s o 
c o n s t i t u t e gonocido. In t h i s connexion the prosecution, a f t e r d e s c r i b i n g the 
Nazi p o l i c y of extermination of tho Jovrs, s t a t e d that the mass crimes committed, 
in,the concentration camps formed p a r t o f the Nazi plan aimed a t tho ex t e r m i n a t i o n 
of vrhole peoples. In t h i s context the prosecution c i t e d the evidence to the 
e f f e c t that s h o r t l y before the outbreak of the vrar Himmler, had r e v e a l e d a p l a n 
f o r the extermination of approximately 30 m i l l i o n of the Slav p o p u l a t i o n . 2/ 

531» ITI i t s judgement, the SuprenK N a t i o n a l T r i b u n a l declared t h a t one of the 
Na z i P a r t y ' s o b j e c t i v e s had boon the b i o l o g i c a l and c u l t u r a l e x t e r m i n a t i o n of 
subject n a t i o n s , p a r t i c u l a r l y the Jevrish and Slav n a t i o n s , vrith a vievr to 
e s t a b l i s h i n g German "Lobensraum" and the domination of tho German race. Tho 
T r i b j n a l d e s c r i b e d t h a t programme and t l i a t p r a c t i c e of e x t e r m i n a t i n g groups of 
human beings as a crime of genocide c o n s t i t u t i n g an a t t a c k oh the most organic 
bases o f human r e l a t i o n s , such as tho r i g h t to l i f e and to e x i s t e n c e . l O / 

2/ 
10/ 

I b i d . , v o l . V I I , p. 9 . 

I b i d . , p. 24. 

I b i d . 
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5 3 2 . A t the Hooss t r i a l , p l e n t i f u l evidence vas produced, concerning the medical 
experiments to \/hich men and uomen not of German o r i g i n , and Je^rs i n p a r t i c u l a r , 
had heen subjected at Auschuitz concentration camp. The f o l l o i / i n g comments мете 
made on the subjects 

"Thus a l l these experiments v i o l a t e d general p r i n c i p l e s of c r i m i n a l 
l a i r as d e r i v e d from the c r i m i n a l l a v s o f a l l c i v i l i z e d n a t i o n s . 

"But par3.mount importance should be attached to the p o l i t i c a l aspect 
of the crime. The general sclicmo of the \;holesale experiments p o i n t s out 
c l e a r l y to tho r e a l 3.im. They vrere o b v i o u s l y devised, a t f i n d i n g the most 
appr o p r i a t e means \ r i t h vihich to l o ^ i e r o r destroy the reproductivo po\rar of 
the Je\/s, P o l e s , Czechs and. other non-German n a t i o n s \rhich ^jore consid.ered 
by the N a z i as standing i n the vay of the f u l f i l m e n t of Gorman plans of 
^rorld domination. Thus, they were prepara-torjr to the c a r r y i n g out of the 
crime of genocide. 

"These conclusions seem j u s t i f i e d not o n l y by the experiments 
themselves. They were corroborated by the statements of the accused 
Hoess h i m s e l f . He confirmed the existence of p l a n s of ^rholesale 
d e s t r u c t i o n of the Slav n a t i o n s , and of P o l e s and Czechs i n p a r t i c u l a r . 
I t i s a l s o kno^m t l i a t Himmler e n t r u s t e d P r o f e s s o r Clauberg v i t h experiments 
v/hich v/ere nothing e l s o but the a p p l i c a t i o n i n reverse "of h i s successes 
i n the domain of the treatment o f s t e r i l i t y . Clauberg h i m s e l f recognized 
t h a t h i s experiments could c o n t r i b u t e very l i t t l e to the progress of 
s c i e n c e , 

"The defendant Hoess declared t h a t the experiments of uholesale 
c a s t r a t i o n and s t e r i l i z a t i o n v/ere c a r r i e d out i n accordance v/ith Himmler's 
p l a n s and orders, Tliese aimed a t the b i o l o g i c a l d e s t r u c t i o n of the Slav 
n a t i o n s i n such a vay that outside appearance of a n a t u r a l e x t i n c t i o n \/ould 
have been preserved. 

"Thus i n viev/ of the p o l i t i c a l d i r e c t i v e s , i s s u e d by the Supreme German 
a u t h o r i t i e s , and the character of the experiments performed i n Ausch\/itz on 
t h e i r o r d e r s , i t seems obvious t h a t they c o n s t i t u t e d the preparatory stage 
of one of the forms of the crime of genocido, u h i c h vras intended to be 
p e r p e t r a t e d by s c i e n t i f i c means." l l / 

11/ I b i d . , pp. 25 and 26, 

file:///rith
file:///rhich
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533. In the t r i a l of Ulrich Greifelt et a l . hy the United States Military Tribunal 
at Nuïemberg from 10 October 1947 to 10 March 1948, the f i r s t count of the 
indictment vras formulated as follov/s; 

" 1 . Bet\/een September, 1939, and Apri l , 1945, a l l the defendants herein 
committed Crimes against Humanity as defined by Control Council Lav/ No. 10, 
in that they v/ere principals in, accessories to, ordered, abetted, took a 
consenting part in, vein connected, viith plans and enterprises involving, and 
\rere members of organisations or grovips connected \/ith; atrocities and 
offences, including but not limited to murder, extermination, enslavement, 
deportation, imprisonment, torture, persecutions on p o l i t i c a l , racial and. 
religious grounds, and other inhumane and criminal acts against c i v i l i a n 
populations,.including German civilians and nationals of other countries, and 
against prisoners of war. 

"2. The acts, conduct, plans and enterprises charged in Paragraph 1 of 
this Count i/ere carried out as part of a systematic program of genocide, 
aimed at the destruction of foreign nations and ethnic groups, in part by 
murderous extermination, and in part by elimination and suppression of national 
characteristics. The object of this program v/as to strengthen the German 
nation and the so-called 'Aryan' race at the expense of such other nations 
and groups by imposing Nazi and Gorman characteristics upon individuals 
selected therefrom (such imposition being hereinafter called 'Germanization') ; 
and by the extermination of 'undesirable' racial elements. This program \/as 
carried out in part by 

"(a) Kidnapping the children of foreign nationals m order to select for 
Gerroanization those who ;rere considered of 'racial value'; 

"(b) Encouraging and. compelling abortions on Eastern vrorkers for the purposes 
of preserving their \rorking capacity as slave labour and v/eakening 
Eastern nations; 

"(c) Taking away, for tho purpose of exterminating of Germanization, infants 
born to Eastern vrorkers in Germany^ 

"(d) Executing, imprisoning in concentration camps, or Germanizing Eastern 
workers and prisoners of v/ar v/ho had had sexual intercourse v/ith 
Germans, and imprisoning the Germans involved; 

"(e) Preventing marriages and hampering reproduction of enemy nationals; 

"(f) Evacuating enemy populations from their native lands by force and 
resettling so-called 'ethnic Germans' (Volksdeutsche) on such lands; 

"(g) Compelling nationals of other countries to perform \/ork in Germany, to 
become members of the German community, to accept German citizenship, 
and to join the German Armed Forces, the V/affen-SS, the Reich Labour 
Service and similar organisations. 

file:///rere
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"(h) Plundering public and private property i n Germany and i n the 
incorporated and occupied territories, e.g., taking church property, 
real estate, hospital apartments, goods of a l l kinds, and even personal 
effects of concentration camp inmates, and 

" ( i ) Participating in the persecution and extermination of Jews." 12/ 

554. The Tribxmal condemned most of the accused for having committed the crimes 
mentioned above 13/ which, as was rightly emphasized in the commentary on the t r i a l , 
came within the scope of article II of the Convention on the Crime of Genocide. 14/ 

555. The judgement of tho Supreme National Tribunal of Poland i n the t r i a l of 
Gauleiter Artur Greiser (21 June to 7 July I 9 4 6 ) enumerated the following crimes 
which had been committed against the Polish population: 

"(a) i l l e g a l creation of an exceptional legal status for the Poles i n respect 
of their rights of property, employment, education, use of their 
national language, and in respect of the special penal code enforced 
against them; 

"(b) Repression, genocidal in character, of the religion of the local 
population by mass murder and incarceration i n concentration camps of 
Polish priests, including bishops; by restriction of religious practices 
to the minimum; and by destruction of churches, cemeteries and the 
property of the Church; 

"(c) Equally genocidal attacks on Polish culturo and learning; 

"(d) Ruthless economic exploitation of the Polish population and of economic 
resources ; 

"(e) Deportation of tho Polish population i n implementation of the programme 
that 'not an inch of tho conquered territory w i l l belong to a Pole' 5 

"(f) Debasement of the dignity of the nation (degradation of tho Poles to 
citizens of a lower class, Schutzbefohlene, i n accordance with the 
distinction dravm between German 'masters' and Polish 'servants' ); 

"(g) Crimes committed in places of torture and concentration camps like 
Port VII, Zabikow and Inowroclaw and Radogoszcz; 

"(h) Arbitrary executions and summary sentences by special co-urts which 
condemned Poles to death for t r i v i a l reasons, or for none at a l l , and 
which were practically never mitigated ; 

12/ Ibid., vol. XIII, pp. 2 -3 . 

Ibid., pp. 28-36. 

Ibid., p. 39. 
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" ( i ) Complete extermination of the Jewish population i n s p e c i a l camps and 
crematoria," I 5 / 

536. The T r i b u n a l concluded t h a t ; 

"Gtauleiter and R e i c h s t a t t h a l t e r iurt'or G r e i s e r , i n a c c e p t i n g d u r i n g 
September and October, 1939, from the hands of the l e a d e r o f the great German 
conspiracy the posts of h i s deputy i n tho o r g a n i z a t i o n of P a r t y and State i n 
the s o - c a l l e d Wartheland, d i d not intend to bo merely the t r u s t e d servant of 
h i s l e a d e r i n the o r d i n a r y sense. Of the 'Wartholand' t h a t was carved d u r i n g 
the vrar out of the l i v e body of Poland and annexed i n v i o l a t i o n o f every lavr, 
he wished to make a 'German l a n d , ' a model 'Mustcrgau, ' and at the sane time 
c r i m i n a l l y to t u r n i t i n t o a parade groimd ( E x c e r c i e r p l a t z ) f o r t r y i n g out 
methods of g e m a n i z i n g the country, not i n the old f a s h i o n o f the days before 
the F i r s t World V/ar, but i n the absolute sense of what he h i m s e l f c a l l e d 
Eindeutschvuig. There were three ways of a r r i v i n g at such a germanization of 
tho t e r r i t o r y v/hich, d e s p i t e the methods applied d u r i n g the i n v a s i o n , and-the 
war t h a t continued to be v/aged, s t i l l had a p o p u l a t i o n of f o u r and a 
h a l f m i l l i o n , o f vrhon three and a h a l f were P o l i s h ; by d e p o r t a t i o n of a d u l t 
Poles and Jev/s, germanization of P o l i s h c h i l d r e n r a c i a l l y s u i t e d t o i t , the 
nevi nethod of mass extermination of the P o l i s h and Jewish p o p u l a t i o n , and 
complote d e s t r u c t i o n of P o l i s h c u l t u r e and p o l i t i c a l thought, i n o t h e r vrords 
by p h y s i c a l and s p i r i t u a l genocido. The f a c t s concerning t h i s genocide 
brought to l i g h t d u r i n g the t r i a l and l a t e r arranged and evaluated a c c o r d i n g 
to tho d i f f e r e n t groups of accusations i n s e c t i o n (c) of the I n d i c t n e n t prove 
that the supremo head of t h i s Wartheland by no means s i n p l y b l i n d l y c a r r i e d 
out tho orders of hJ.s l e a d e r . H i t l e r , v/hom a l l e g e d l y there was no p o s s i b i l i t y 
of opposing, but v/as an independent, a n b i t i o u s and cunning i n s t i g a t o r and 
o r g a n i z e r of the c r u e l methods v/liich led to the nass e x t e r m i n a t i o n o f the l o c a l 
p opulations v/ith the aim c f completely d e s t r o y i n g t h e i r powers of n a t i o n a l 
r e s i s t a n c e and bhoir p l i y s i c a l s t r e n g t h , v/hich was the u l t i m a t e o b j e c t i v e .... 
Thus, tho acc^ised as the supreme a u t h j r i t y i n tho V/arth„land, acting- v/ith f u l l 
pov/ers granted t o h i n by H i t l e r , i n the opinion of t h i s T r i b i m a l conmitted 
c r i n e s both from tho p o i n t of v i o i / of the n u n i c i p a l , and i n t e r n a t i o n a l lav/. 
That i s , he ordered, countenanced and f a c i l i t a t e d , as i s shov/n by the 
evidence, c r i m i n a l a t t e n p t s on the l i f e , h e a l t h and p r o p e r t y of thousands of 
P o l i s h i n h a b i t a n t s of tho 'occupied' part of Poland i n q u e s t i o n , and at tho 
sane t i n e v/as concerned i n b r i n g i n g about i n that t e r r i t o r y the g e n e r a l 
t o t a l i t a r i a n g e nocidal a t t a c k on the r i g h t s of the small and medium n a t i o n s 
to e x i s t , and to ha,ve an i d e n t i t y and culburo of t h e i r ovm," 16/ 

B, The Eichnann t r i a l 

537. Eichmann was t r i e d by tho D i s t r i c t Court of J o r u s a l e n under the N a z i and N a z i 
C o l l a b o r a t o r s (Punisliuent) Law, 5 7 I O / 1 9 5 O , of I s r a e l , By i t s judgement o f 
12 December I96I, the Court found h i n g u i l t y of tho crimes covered by t h a t Lav/ and 
sentenced him to death, Eichnann appealed against the judgement o f the D i s t r i c t 

15/ I b i d , , p, 112, 

16/ I b i d , , pp, 113-114. 
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Coiirt to the Supreme Court of I s r a e l which, hy i t s d e c i s i o n of 29 May I 9 6 2 , 
dismissed the appeal as to both c o n v i c t i o n and sentence and aff i r m e d the sentence 
of tho D i s t r i c t Court. YjJ 

53s• Among the crimes of which Eichmann was convicted f i g u r e d f i r s t and foremost, 
the crime a g a i n s t the Jewish people. This crime i s defined i n s e c t i o n I (h) of 
I s r a e l i Law 5710/195O as folloT/s: 

• " I n t h i s sections 

•Crime against the Jewish people' moans any of the f o l l o w i n g a c t s , 
committed w i t h i n t e n t to destroy the Jewish people i n whole or i n parts 

(1) k i l l i n g Jews; 

(2) causing s e r i o u s b o d i l y o r n e n t a l harm to Jews; 

(3) p l a c i n g Jews i n l i v i n g c o n d i t i o n s c a l c u l a t e d to b r i n g about t h e i r 
p h y s i c a l d e s t r u c t i o n ; 

(4) i n p o s i n g neasures intended to prevent b i r t h s among Jews." 18/ 

As the D i s t r i c t Court emphasized, I 9 / that p r o v i s i o n reproduced, i n d e f i n i n g the 
crime a g a i n s t the Je\àsh people, the language of a r t i c l e I I of the Genocide 
Convention, 20/ 

539. The a c t s c o n s t i t u t i n g the c r i n o against the Jewish people of which Eichmann 
was con v i c t e d by the. Court v/ere the f o l l o v / i n g s 

"(1) that d u r i n g the period f r o n August 1941 to May 1945» i n Gemany, 
i n the A x i s States and i n the areas v/hich v/ere subject t o the a u t h o r i t y of 
Germany and the A x i s S t a t e s , he, together w i t h o t h e r s , caused the k i l l i n g of 
m i l l i o n s o f Jev/3 f o r the pvirpose o f c a r r y i n g out tho p l a n knov/n as 'the P i n a l 
S o l u t i o n o f the Jewish Problem', v/ith the i n t e n t to e x t e m i n a t e the Jewish 
People ; 

" ( 2 ) that d u r i n g that period and, i n tho sane pl a c e s he, together v/ith 
o t h e r s , placed m i l l i o n s o f Jews i n l i v i n g c o n d i t i o n s which were c a l c u l a t e d to 
b r i n g about t h e i r p h y s i c a l d e s t r u c t i o n , f o r the purpose of c a r r y i n g out the 
p l a n above mentioned v/ith the i n t e n t to exterminate the Jevíish people; 

" ( 3 ) t h a t d u r i n g the period and i n the sane places ho, together w i t h 
o t h e r s , caused s e r i o u s p h y s i c a l and n e n t a l h a m to m i l l i o n s o f Jews w i t h the 
i n t e n t t o exterminate the Jcv/ish people; 

- i l / the sentence of tho D i s t r i c t Court and the d e c i s i o n o f tho Supreme 
Court, soe I n t o m a t i o n a l Lav/ Reports, e d i t e d by E. Lauterpacht (London, 
But t e r v i o r t h s , I968), v o l , 36, pp, 18 - 3 4 2 . ' 

18/ I b i d . , p. 30 . 

22/ I b i d . 
20/ For t h i s a r t i c l e , see paras. 43-106 above. 
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" ( 4 ) that dm-ing the years 1945 and 1944 he, together w i t h o t h e r s , 
devised noasiires the purpose o f vrhich vras to prevent b i r t h s among Jevrs by h i s 
i n s t r u c t i o n s f o r b i d d i n g c h i l d bearin-; and or d e r i n g the i n t e r r u p t i o n o f 
pregnancies of Jewish vronen i n tho Thoresin Ghetto vrith tho i n t e n t t o 
exterminate the Jewish People ." 21/ 

540. ' In i t s sentence the D i s t r i c t Court emphasized i n t e r a l i a t h a t the crime 
against tho Jewish people, which c o n s t i t u t e s the crime of genocide,' i s the gravest 
type of c r i n e a gainst hunanity. I t noted that genocide, although c o n n i t t e d by the 
k i l l i n g of i n d i v i d u a l s , vras nevertheless intended to e x t e m i n a t e the Jevrish n a t i o n 
as a group f o r , i n accordance v i i t h H i t l e r ' s murderous r a c i a l theory, tho Nazis 
singled out Jews f r o n tho r e s t of tho popu l a t i o n i n tho t e r r i t o r i e s undor t h e i r 
domination and sent then to t h e i r death s o l e l y bocause o f t h o i r r a c i a l 
a f f i l i a t i o n . The Court fvrcther enphasized that betvreen the c r i n e o f genocide and 
the i n d i v i d u a l c r i n e s of h o n i c i d e there i s a d i s t i n c t i o n not o n l y i n re s p e c t o f 
i n t e n t i o n which, i n the case of genocide, i s general emd t o t a l s the ex t e r m i n a t i o n 
of members of a group as such, i . e . a v^rholo people or p a r t o f a people. Tho 
c r i m i n a l act i t s e l f (actus reus) o f gonocido a l s o d i f f e r s i n i t s nature f r o n the 
combination o f a l l tho' i n d i v i d u a l a c t s of nurdcr and the other crimes comtiitted 
d u r i ng i t s execution. The people, i n vrhole or i n p a r t , i s tho v i c t i m o f tho 
o x t o m i n a t i o n which b e f a l l s i t i n consequence of tho e x t e m i n a t i o n of i t s sons and 
daughters, 22-/ 

541. One v w i t o r s t a t e s s 

"The Eichmann judgement moots a fundamental e t h i c a l requirement vrhich 
cones f r o n the past and i s addressed to tho futvi r o . As to tho p a s t , i t 
suppléments tho i n t e r n a t i o n a l j u s t i c e noted out a f t e r the Second World War at 
Nuremberg, i n occupied Gemany and i n the c o u n t r i e s conquered by the N a z i s . 
I t s c o n t r i b u t i o n i n t h i s respect i s a l l the more important i n that the 
Eichnann t r i a l " e s p e c i a l l y concerns one of the nost t e r r i b l e n a n i f estât ions o f 
the p o l i t i c a l c r i m i n a l i t y o f contenp-rary t o t a l i t a r i a n i s m which, d e s p i t e i t s 
g r a v i t y , had not h i t h e r t o f o m ed the subject of a separate t r i a l i n the 
'course of i n t o m a t i o n a l p-unitive j u s t i c e . Through t h i s t r i a l , the genocide 
of t wentieth-contury Jevirs was f i n a l l y brought to l i g h t i n - a l l i t s d e t a i l and, 
through h i s sentence, Eichmann paid the penalty f o r h i s share i n t h a t 
abominable c r i n o . What i s nore, the inpact of t h i s t r i a l i n the vrorld at 
la r g e aroused i n the peoples the consciousness of the need to punish those 

21/ See I n t e r n a t i o n a l Law Reports, v o l , 36, p.27?. 

22/ I b i d . , p.233. 
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c r i m i n a l s of the l a s t war vho had h i t h e r t o escaped r e t r i b u t i o n , and thus 
g r e a t l y contributed to the d e t e c t i o n and pr o s e c u t i o n of s e v e r a l Nazi 
c r i n i n a l s , " 23/ 

542. ïhe saxae w r i t e r adds that the Eichnann t r i a l r e s t o r e d to proninence the 
e t h i c a l p o s t u l a t e of the punishment c f genocide which, having been awakened i n 
the peoples' consciousness during the Second World War, seemed to have g r a d u a l l y 
dinned d e s p i t e the f a c t that genocide s t i l l e x i s t e d and there was even a danger 
t h a t i t n i g h t r e c u r on a la r g e s c a l e . The t r i a l revealed the obs t a c l e s and 
problems which the current i n t e r n a t i o n a l s i t u a t i o n placed i n the way of e f f e c t i v e 
punishment o f genocide, and i t contributed to the i n t e r n a t i o n a l pimishnent of 
genocide through the s o l u t i o n s adopted by tho courts o f I s r a e l . 24/ The v / r i t e r 
concludes t h a t , i n the s t r u g g l e f o r the primacy of la,v i n the i n t e r n a t i o n a l 
connunity, "the Eichnann t r i a l w i l l have an i n p o r t a n t place as an achievenent of 
j u s t i c e and a step towards the advent of p u n i t i v e i n t e r n a t i o n a l law". 23/ 

2 3 / P i e r r e Papadatos, Le procès Eichnann (Geneva, L i b r a i r i e Droz, I 9 6 4 ) 
p. 104 ( t r a n s l a t e d i n t o lînglish by the S e c r e t a r i a t ) . 

24/ I b i d , , pp. 104-105, 

I b i d , , p, 109. 
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V I I . О Р Ш Е О Ж ОН THE EPPECTIVEHESS OP NATIONAL LAWS ADOPTED WITH 
A Vmi TO THE PEEVEOTION AND FaNISIMEHT OF GENOCIDE AND ON 

MEASHEES CALCULATED TO ШОВЕАЗЕ. JÎHElE-EFESCTIVESESS 

545. The Government of the Congo has expressed the view i n t e r a l i a t h a t p r e v e n t i v e 
l e g a l measures taken 1зу States are l i l c e l y to have s a l u t a r y e f f e c t s i f the 
Governments ensure compliance v i i t h those measures and i f the n a t i o n a l s , 
p a r t i c u l a r l y the m i n o r i t y p o p u l a t i o n s , \j\io might s u f f e r s e r i o u s b o d i l y o r mental 
harm have recourse to the laws i n f o r c e as soon as the f i r s t symptoms appear, l / 

544* The Govemiaent o f the United Kingdom has communicated the f o l l o w i n g : 

"The United Kingdom Government d i d not accede to the Genocide Convention 
u n t i l some 22 years a f t e r the adoption of the Convention by the 
General Assembly. This delay was not based on grounds of p r i n c i p l e , but 
arose fr^m the f a c t that v i r t u a l l y every aspect of genocide vas a l r e a d y 
covered by the laws i n f o r c e i n the United Kingdom. Tlie Genocide Act has 
simply r e i n f o r c e d and complemented the lau p r e v i o u s l y i n f o r c e . On the 
obvious t e s t of the e f f e c t i v e n e s s of a law - whether any case of i t s breach 
i s recorded - the lav/ before and a f t e r the Act has been f u l l y e f f e c t i v e . 
The United Kingdom Government consider that the lav/ as now i n f o r c e should 
continue to prove so, both as to prevention and pvmishraent." 2/ 

545» The Government of the F e d e r a l Republic of Germany "holds the viev/ t h a t t h r e a t s 
of pvmishment c o n s i s t e n t v/ith a r t i c l e s I I to V ensure the maximum pr e v e n t i v e 
e f f e c t o f penal lav/. I t i s t h e r e f o r e important that a l l S t a t e s p a r t i e s should 
meet t h e i r o b l i g a t i o n s under a r t i c l e V of the Convention." 4/ 

546, One V'O^iter s t a t e s : 

"To malee ac t s of genocide punishable i s o b v i o u s l y not s v i f f i c i e n t per se  
to prevent these monstrous crimes. As v/ith the p r e v e n t i o n of c r i m i n a l i t y i n 
general i t i s , i n the l a s t r e s o r t , the sum of p o l i t i c a l , s o c i a l , e d u c a t i o n a l 
and other measures - r e s u l t i n g from the domestic p o l i c y o f States - víhich can 
be d e c i s i v e i n ensuring r e a l p r evention, Hovrever, s i n c e no means, hovrever 
modest, of p r e v e n t i n g and suppressing the crime of genocide should be 
neglected, v/e are of the o p i n i o n that making i t an offence vmder the c r i m i n a l 
lav/ of a l l States i s l i k e l y to c o n t r i b u t e e f f e c t i v e l y to the attainment of this 
goal i n the i n t e r e s t of a l l peoples. This c o n s i d e r a t i o n has l e d the 
Government of the S o c i a l i s t Republic of Romania to malee the crime of 
genocide punishable vmder i t s ovm l e g i s l a t i o n . " ¿/ 

1/ Information and viev/s communicated by tho Government of the Congo on 
14 May 1975. 

2/ Information and viev/s communicated by the Govemnent of the United. Kingdom 
on 18 J u l y 1973. 

д/. For the texb of these a r t i c l e s , see para, 42 above. 
^ Information and viev/s communicated by the Government of the 

Federal Republic of Gemany on 17 December 1974. 

¿/ loan C e t e r c h i , "La répression du crime de génocide dans l e d r o i t de l a 
République s o c i a l i s t e de Roumanie", Etudes i n t e r n a t i o n a l e s de P s y c h o - s o c i o l o g i e  
c r i m i n e l l e , N0. I 6 - I 7 , I 9 6 9 , p.21 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 

file:///j/io
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547• Another vn?itor has Gtreose^? tlmt the l a v s governin;; the cricie of genocide 
should be backed up by p o l i t i c a l measures to ensure t h a t they are obeyed under a l l 
circumstances; i n t h i s connexion he draws a t t e n t i o n to the f o l l o w i n g s 

"J-uri s t s and c r i m i n o l o g i s t s should lead n a t i o n a l and i n t e r n a t i o n a l 
assemblies i n t o a c t i o n i n t h i s f i e l d ; they should create the d o c t r i n e s best 

- c a l c u l a t e d to prevent genocide and, i f prevention has proved i n p o s s i b l e , 
shotild s t r i v e to apply the s p i r i t of the laws against a l l offenders, i n 
whatever c o u n t r i e s thoy may be. They should imbue the p u b l i c consciousness 
and l e g i s l a t i v e bodies vrith the moral o b l i g a t i o n to accept not only the 
r e l e v a n t lav; but i t s s t r i c t a p p l i c a t i o n , " 6/ 

54Q. The same v r r i t e r argues that genocide i s concerned not only vrith a categoiy of 
offences vrhich are e x c e p t i o n a l l y serious i n terms of nagnitudo, i n t e n s i t y or 
s u f f e r i n g , d r a s t i c methods and f a t a l consequences to the people v i c t i m i z e d , but 
w i t h o f f e n c e s d i f f e r e n t i n nature from crimes. Genocide should be included i n a 
new c l a s s of offences, to be c a l l e d " m o n s t r o s i t i e s " . Hence the v r r i t e r expresses 
the o p i n i o n t h a t the lavrs concerning genocide should be embodied i n a s p e c i a l code, 
which would c o n t a i n the s p e c i f i c p r i n c i p l e s corresponding to offences graver than 
the category o f offences c l a s s i f i e d as crimes, 

549. A c c o r d i n g to t h i s vievr, a genocide code should i n c l u d e p r o v i s i o n s designed i n 
p a r t i c u l a r to ensures the a p p l i c a t i o n o f c l e a r e r p r i n c i p l e s o f evidence than those 
commonly i n f o r c e , i n order to obviate a c q u i t t a l of the accused f o r l a c k o f 
evidence J the independence and r e s p o n s i b i l i t y of judges; v i n i v e r s a l pvmishment; 
and a p p l i c a t i o n of the severest penalty, w i t h no s t a t u t o r y l i m i t a t i o n or remission 
f o r good conduct i n p r i s o n , no pardon, amnesty or r e h a b i l i t a t i o n . The code 
should a l s o i n c l u d e p r o v i s i o n s against any movement ( n a t i o n a l , r a c i a l , r e l i g i o u s , 
e t c ) vrhich preaches hatred and provokes the unleashing of massacre or even 
v i o l e n c e a g a i n s t a group, jJ 

550, Other s p e c i a l i s t s i n i n t e r n a t i o n a l c r i m i n a l lavr have taken the viev/ t h a t , i n 
order to strengthen the preventive r o l e c f n a t i o n a l lav/s on genocide, such laws 
should t r e a t as crimes propaganda f o r genocide and a c t s preparatory to that crime. 
One o f these w r i t e r s suggested tha,t the c r i m i n a l codes of a l l c o u n t r i e s should 
i n c l u d e a p r o v i s i o n to the e f f e c t that incitement to genocide through the press, 
the r a d i o o r other media c o n s t i t u t e s a crime, and that p e n a l t i e s should be 
p r e s c r i b e d . I n systems of l e g i s l a t i o n under v/hich preparatory a c t s are not 
pvmishable, they should be made crimes, 8/ Another v r r i t o r emphasizes that the 
I n t e r n a t i o n a l A s s o c i a t i o n of Penal Lavr has alvrays been i n favour of making i t 
u n l a w f u l t o engage i n propaganda, f o r hatred and f o r crimes against peace and 
hvananity, _2/ I n t h i s connexion, a t t e n t i o n should be dravm once again to a r t i c l e 4 
subparagraph ( a ) , o f the I n t e r n a t i o n a l Convention o f I965 on the E l i m i n a t i o n of 

6/ B, Mendelsohn, "Le rapport entre l a v i c t i m o l o g i e et l e problème du 
génocide (Schéma d'vm codo do génocide)", i b i d , , p. 58 ( t r a n s l a t i o n i n t o E n g l i s h by 
the s e c r e t a r i a t ) . 

2/ I b i d . , pp. 61-62. 

8/ S t a n i s l a s Plav/ski, "La prophylajcie du génocide", i b i d . , p. 32. 

2/ J.Y, D a u t r i c o u r t , op, c i t . , pp. 9-12. 
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A l l Forms o f R a c i a l D i s c r i m i n a t i o n 10/ and to the hope expressed a t the second 
i n t e r n a t i o n a l congress of the Société i n t e r n a t i o n a l e de p r o p h y l a x i e c r i m i n e l l e on 
the prevention of genocide ( P a r i s , l O - l J J u l y 196?). l l / 

551 • Because few opinions have heen conpnunicated regarding the e f f e c t i v e n e s s o f 
n a t i o n a l laws .adopted w i t h a view to tho prevention and punishment of genocide and 
because - except i n the case of the punishment o f Nazi criminals,- to which 
reference was made i n e a r l i e r paragraphs - n a t i o n a l lav/s concerning genocide have 
not been a p p l i e d , i t i s d i f f i c u l t to reach any conclusions on t h i s s u b j e c t . 
Moreover tho p r e s e n t a t i o n o f c o n s t i t u t i o n a l and l e g i s l a t i v e p r o v i s i o n s concerning 
the crime of genocide 12/ has shovm. that only some 12 States p a r t i e s to the 
1948 Convention had adopted l e g i s l a t i v e measures r e l a t i n g s p e c i f i c a l l y to 
genocide and that most States consider t h e i r c o n s t i t u t i o n s o r the oi^îinary laws i n 
fo r c e s u f f i c i e n t to prevent and p-unish genocide, I4irthormore, i n most cases, the 
laws d e a l i n g s p e c i f i c a l l y г/ith genocido merely reproduce the p r o v i s i o n s o f tho 
Convention and p r e s c r i b e p e n a l t i e s . I 3/ 

552, In the circimistances the S p e c i a l Rapporteur considers that a l l States need to 
adopt l e g i s l a t i v e meastires d e a l i n g s p e c i f i c a l l y vrith the crime of genocide and 
co n t a i n i n g broader p r o v i s i o n s of substantivo c r i m i n a l lavr and c r i m i n a l procedure 
capable of ensuring, e f f e c t i v e prevention and punishment o f t h a t crime, w i t h due 
regard to i t s s p e c i f i c nature. V i t h a view to more e f f e c t i v e p r e v e n t i o n o f th a t 
crime, the p r o v i s i o n s i n question should also make i t a punishable offenco to 
engage i n propaganda i n favour of genocide o r to prepare f o r i t s commission. 

10/ See para.122 above. 
11/ See para. 123 .above. 
12/ See paras. 497-519 above. 
2¿/ See paras. 505-513 above. 
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V I I I . leiSURES ТЛШ'Т BY STATES VffllCH iiBE 1ЮТ YET PiiRTISS 
TO THE COITVDHTIOH OH GENOCIDE V/ITH A VIEli TO 
IIATSTÏING IT CE iVGOEDIlIG TO IT, DEPFICULTIES 

ENCOUNTERED IN THAT REG/Jffl 

A. Status of the Convention l/ 

555» The Convention on Genocide entered i n t o f o r c e on 12 January 1951 iïi 
accordance w i t h i t s a r t i c l e X I I I . On 51 December 1977» 8 2 States were p a r t i e s to 
the Convention;- Afghanistan, A l b a n i a , A l g e r i a , A r g e n t i n a , . a i s t r a l i a , A u s t r i a , 
Bahamas, Belgium, B r a z i l , Bulgs^ria, Burma, B y o l o i ^ i s s i a n S o viet S o c i a l i s t Republic, 
Canada, Chile,' Colombia, Costa R i c a , Cuba, Czechoslovakia, Democratic ICampuchea, 
Denmark, Ecuador, Egypt, E l Salvador, E t h i o p i a , F i j i , F i n l a n d , France, 
German Democratic Republic, Germany, F e d e r a l Republic o f , Ghana, Greece, Guatemala, 
H a i t i , Honduras, Hungarj'-, I c e l a n d , I n d i a , I r a n , I r a q , I r e l a n d , I s r a e l , I t a l y , 
Jamaica, Jordan, Lao People's Democratic Republic, Lebanon, Lesotho, L i b e r i a , 
M a l i , Mexico, Monaco, Mongolia, Morocco, Nepal, Netherlands, Nicaragua, Nonjay, 
P a k i s t a n , Panama, Peru, P h i l i p p i n e s , Poland, Republic of Korea, [Republic of 
South V i e t Nam], Z/ Romania, Rwanda, Saudi A r a b i a , Spain, S r i Lanka, Sweden, 
S y r i a n Arab R e p u b l i c , Tonga, T u n i s i a , Turkey, U k r a i n i a n Soviet S o c i a l i s t Republic, 
Union of S o v i e t S o c i a l i s t R e p ublics, United" lüñgdom of Great B r i t a i n and 
Northern I r e l a n d , Upper V o l t a , Uruguay, Venezuela, Y u g o s l a v i a and Z a i r e . 

1/ See M u l t i l a t e r a l T r e a t i e s i n respect of which the Secretary-General  
Performs Depositary F u n c t i o n s . L i s t of Signatures, R a t i f i c a t i o n s , Accessions, e t c . 
as a t 51 December 1977 (ST/LEG/SER.D/11) (united Nations p u b l i c a t i o n , 
S a l e s No. E .78.V. 6 ) , pp. 7 7 - 7 £ . 

2 / The Democratic Eepublic of V i e t Nam and tho Republic of South V i e t Nam 
(the l a t t e r of whl-oh replaced the Republio of V i e t Nam), u n i ted on 2 J u l y 1976 
to c o n s t i t u t e the S o c i a l i s t Republic of V i e t Nam; as at 1 January 1978 the 
Government of the S o c i a l i s t Republic of V i e t Nam had not i n d i c a t e d i t s p o s i t i o n 
on the q u e s t i o n of succession. 
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554. On the зале date, s i x States were s i g n a t o r i e s of the Convention hut had 
not yet r a t i f i e d i t : B o l i v i a , China, Dominican Republic, New Zealand, 
Paraguay, United States of America. Sixty-seven States do not come i n t o e i t h e r 
of the abovementioned c a t e g o r i e s : Angola, Bahrain, Bangladesh, Barbados, Benin, 
Bhutan, Botswana, Burundi, Cape Verde, C e n t r a l A f r i c a n Empire, Chad, Comoros, 
Congo, Cyprus, Democratic Yemen, D j i b o u t i , E q u a t o r i a l Guinea, Gabon, Gambia, 
Grenada, Guinea, Gtiinea-Bissau, Guyana, Holy See, Indonesia, I v o r y Coast, Japan, 
Kenya, Kuwait, L i e c h t e n s t e i n , Libyan Arab Jaraahiriya, Luxembourg, Madagascar, 
Malawi, M a l a y s i a , Maldives, M a l t a , M a u r i t a n i a , M a u r i t i u s , Mozambique, Niger, 
N i g e r i a , Oman, Papua New Gxùnea, P o r t u g a l , Qatar, Samoa, San Marino, Sao Tome 
and P r i n c i p e , Senegal, S e y c h e l l e s , S i e r r a Leone, Singapore, Somalia, South A f r i c a , 
Sudan,-Surinam, S w i t z e r l a n d , Thailand, Togo, T r i n i d a d and Tobago, Uganda, 
United Arab Emirates, u n i t e d Republic of Cameroon, United Republic of Tanzania, 
Yemen; Zambia. 

555. The - s i t u a t i o n described i n paragraphs 555 and 554 above shows th a t only 
some 56 per cent of the States l i s t e d i n document S T / L B G / S E R . D / 1 1 have become 
p a r t i e s to the Convention on Genocide adopted almost 50 years ago. 

B. D i f f i c u l t i e s i n r a t i f y i n g the 194Q Convention, o r i n acceding to i t , 
encountered by States which have not yet done so 

556. The S p e c i a l Rapporteur has no i n f o r m a t i o n from Governments on t h i s s u b j e c t . 
The only iiaformation y i e l d e d by lois research r e l a t e s to the d i f f i c u l t i e s encoiintered 
by the United States Senate i n r a t i f y i n g the Convention on Genocide, 

_Д/ F o l l o w i n g the adoption of General Assembly r e s o l u t i o n 2758 (XXVl) of 
25 October 1971 ("Restoration of the l a w f u l r i g h t s of the People's Republic 
of China i n the U n i t e d N a t i o n s " ) , the M i n i s t e r f o r F o r e i g n A f f a i r s o f the 
People's Republic of China, by a note dated 29 September 1972 addressed to the 
Secretary-General, s t a t e d t h a t : 

" 1 , V/ith regard to the m u l t i l a t e r a l t r e a t i e s signed, r a t i f i e d o r acceded 
to by the defunct Chinese government before the establishment of the 
Government of the People's Republic of China, my Government w i l l examine 
t h e i r contents before malcing a d e c i s i o n i n the l i g h t of the circumstances as 
to whether o r not they should be recognized, 
" 2 . As from October 1, 1949, "bbe day of the founding of the 
People's Republic of China, the Chiang Kai-shek c l i q u e has no r i g h t a t a l l 
to represent China. I t s s i g n a t u r e and r a t i f i c a t i o n o f , o r a c c e s s i o n t o , 
any m u l t i l a t e r a l t r e a t i e s by usurping the name of 'China' are a l l i l l e g a l 
and n u l l and v o i d . My Government w i l l study these m u l t i l a t e r a l t r e a t i e s 
before making a d e c i s i o n i n the l i g h t of the circumstances as to whether o r 
not they should be acceded t o " . 

The Convention on Genocide was signed on behalf of the Government of the 
Republic of China on 12 August I949 and an instrument of r a t i f i c a t i o n was 
deposited on 19 J u l y 1951 (see M u l t i l a t e r a l T r e a t i e s i n r e s p e c t of which the  
Secretary-General Performs Depositary F u n c t i o n s , L i s t of S i g n a t u r e s , 
R a t i f i c a t i o n s , Accessions, e t c . as a t 51 December 1977 (ST/LEG/SER,D/11), 
(United Nations p u b l i c a t i o n . Sales No. E . 7 8.V . 6 , pp. i i i - i v and 81, 
foot-note 4 a ) . 
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557. I n a message dated 1С June 1949> President Truman requested the Senate to give 
i t s a dvice and consent to the r a t i f i c a t i o n of the Genocide Convention hy the 
U n i t e d S t a t e s . A f t e r a d i s c u s s i o n i n a S-'ihcommittec cf the Senate Committee on 
F o r e i g n R e l a t i o n s , 4 / the Senate took no d e c i s i o n concerning r a t i f i c a t i o n of the 
Genocide Convention. 

558' D u r i n g the d i s c u s s i o n m the Subcommittee, the P r e s i d e n t of the American 
Bar A s s o c i a t i o n r a i s e d s e v e r a l o b j e c t i o n s to r a t i f i c a t i o n of the Genocide Convention 
by the United S t a t e s . 

559* Some of the o b j e c t i o n s uere d i r e c t e d against the Convention as a whole, on 
the gromds th a t r a t i f i c a t i o n of the Convention on Genocide would bs contrary to 
the C o n s t i t u t i o n of the United S t a t e s . In that соппез:1оп i t ткяз stated that; 

"By reason of a r t i c l e VI of tho C o n s t i t u t i o n of the United States, 
making r a t i f i e d t r e a t i e s the supreme law of the l a n d , s u p e r i o r to a l l 
s t a t e laws, and co-ordinate u i t h the C o n s t i t u t i o n i t s e l f and acts of 
Congress, one serious o b j e c t i o n to the Genocide Convention i s tliat i t 
seeks to impose domestic law on the United States bj^ the Treaty method 
and| takes away from the i n d i v i d u a l States of the United States the 
j u r i s d i c t i o n which under the C o n s t i t u t i o n they have alvjays had". ¿/ 

This c o n s t i t u t i o n a l obstacle to r a t i f i c a t i o n of the Convention on Genocide could 
have been surmounted i f the " f e d e r a l c l a u s e " _б/ had been i n c l u d e d i n the 
Convention. I n the absence of t h i s clause, r a t i f i c a t i o n of the Convention by 
Congress would become imp o s s i b l e . 

4 / See Hearings on E x e c u t i v e 0 [The Genocide Convention] before a Subcommittee 
of the F o r e i g n R e l a t i o n s Committee of the Senate, B l s t Cong., 2d Sess., at 10-20, 
2 2 - 5 2 , 54-202, 205-208 (1950), the most important passages of which were reproduced 
i n L o u i s B. Sohn and Thomas Birrghenthal, op. c i t . , pp. 915~934. 

5/ I b i d . , p. 928. 

6/ A r t i c l e 41 of the Convention of 28 J u l y 1951 r e l a t i n g to the Status -of- --
Refugees may be c i t e d as an example of such a c l a u s e . I t reads as f o l l o w s ; 

[ " I n the case of a F e d e r a l o r non-unitary S t a t e , the f o l l o w i n g p r o v i s i o n s 
s h a l l apply; 

(a) V/ith respect to those a r t i c l e s of t h i s Convention that come w i t h i n the 
l e g i s l a t i v e j u r i s d i c t i o n of the f e d e r a l l e g i s l a t i v e a u t h o r i t y , the o b l i g a t i o n s 
of the F e d e r a l Government s h a l l to t h i s extent be the same as those of P a r t i e s 
which are not F e d e r a l S t a t e s ; 

(b) V/ith respect to those a r t i c l e s of t h i s Convention that come w i t h i n the 
l e g i s l a t i v e j u r i s d i c t i o n of c o n s t i t u e n t S t a t e s , provinces or cantons which are 
not under the c o n s t i t u t i o n a l system cf the f e d e r a t i o n , bound to take l e g i s l a t i v e 
a c t i o n , the F e d e r a l Government s h a l l b r i n g such a r t i c l e s w i t h a favourable 

^ recommendation to the n o t i c e of the appropriate a u t h o r i t i e s of States, provinces 
o r cantons a t the e a r l i e s t p o s s i b l e moment; 

(c) A F e d e r a l State P a r t y to t h i s Convention s h a l l , at the request of any 
other C o n t r a c t i n g State transmitted through the Secretary-General of the 
United N a t i o n s , supply a statement of the law and p r a c t i c e of the Federation 
and i t s c o n s t i t u e n t u n i t s i n regard to any p a r t i c u l a r p r o v i s i o n of the 
Convention showing the extent to which e f f e c t has been given to that p r o v i s i o n 
by l e g i s l a t i v e o r other action''. 
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560. An o b j e c t i o n of the same nature r e f e r r e d to a r t i c l e I , s e c t i o n 8, clause 10, 
of the C o n s t i t u t i o n of the United S t a t e s , which confers on Congress the power to 
"define and punish p i r a c i e s and f e l o n i e s committed on the h i g h seas, and offenses 
against the law of n a t i o n s " . Prom t h i s p r o v i s i o n i t was i n f e r r e d t h a t f o r the 
Pre s i d e n t and Senate to bind the country to a t r e a t y r e q u i r i n g the pxmishment of an 
offence under i n t e r n a t i o n a l law would be a usurpation of the l e g i s l a t i v e power, 
p a r t i c u l a r l y i f the t r e a t y was s e l f - e x e c u t i n g , as the Convention woiild be. j / 

561. Other o b j e c t i o n s r a i s e d by the Presi d e n t of the American Bar A s s o c i a t i o n 
r e l a t e d to c e r t a i n clauses of the Convention on Genocide and, i n the f i r s t p l a c e , 
to the p r o v i s i o n of a r t i c l e I I I , subparagraph ( c ) , of the Convention making 
incitement to commit genocide a punishable offence; i n h i s o p i n i o n , that would be 
an infringement of the freedom of speech and of the press guaranteed by the 
United States C o n s t i t u t i o n . 8/ 

562. The American Bar A s s o c i a t i o n regarded the Convention on Genocide as unacceptable 
to the United States on the f u r t h e r grounds thats "(a) government c o m p l i c i t y was 
not i n c l u d e d as an e s s e n t i a l of the d e f i n i t i o n , thus l e a v i n g o n l y a group of 
domestic common-law crimes ... and (b) ' p o l i t i c a l ' groups were not i n c l u d e d , and 
(c) n a t i o n a l , e t h n i c a l , r a c i a l , and r e l i g i o u s groups are a o r e l y i n c l u d e d «as such', 
and (d) 'mental harm' as w e l l as 'bodi l y harm' i s Included. I t a l s o i n c l u d e s a 
part of a group which, of course, may embrace a s i n g l e person ...", _2/ 

563. In the l i g h t of those c o n s i d e r a t i o n s , the P r e s i d e n t of the American Bar 
A s s o c i a t i o n asserted that r a t i f i c a t i o n of the Convention would make i t p o s s i b l e 
f o r an American c i t i z e n who had k i l l e d a person belonging to one of the groups 
defined by the Convention to be t r i e d by an i n t e r n a t i o n a l c o u r t , l o / On the ot h e r 
hand, the only important genocide now going on, v i z . , i n those c o u n t r i e s where 
d i s s i d e n t groups and persons were proceeded against on p o l i t i c a l grounds, would 
remain unpunished. 11/ 

2J Sohn and Burghenthal, op. c i t . . pp. 9 2 I - 9 2 2 . 

8/ 1ЬЫ-> p. 9 3 0 . 

9 / I b i d . , p. 929. 

10/ I b i d . , pp. 930-931. 

11/ I b i d . , p. 929. 
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564. On 19 February 1970 P r e s i d e n t Nixon urged the Senate to consider anevj the 
Convention on Genocide and to grant i t s advice and consent to r a t i f i c a t i o n . 
The Senate Committee on F o r e i g n R e l a t i o n s expressed an o p i n i o n i n favour of 
r a t i f i c a t i o n 12/ but, f o r l a c k of time, the Senate adjourned on the question 
\ji t h o u t h a v i n g discussed i t . 13/ 

565. When P r e s i d e n t C a r t e r addressed the r e p r e s e n t a t i v e s of States Members 
of the United Nations i n the General Assembly H a l l on 17 March 1977, he 
expressed h i s i n t e n t i o n to work c l o s e l y v j i t h the Congress to achieve r a t i f i c a t i o n 
of the Convention on Genocide. I 4 / 

566. The S p e c i a l Rapporteur does not consider i t appropriate i n t h i s study to 
a p p r a i s e the arguments adduced against r a t i f i c a t i o n of the Convention by the 
United S t a t e s , p a r t i c u l a r l y s i n c e , subsequent to the o p p o s i t i o n of the American 
Bar A s s o c i a t i o n , views favourable to r a t i f i c a t i o n have been i n c r e a s i n g l y i n 
evidence. 

567. Although he has been unable to o b t a i n p r e c i s e i n f o r m a t i o n on the subject, the 
S p e c i a l Rapporteur b e l i e v e s t h a t , s i n c e acceding to independence, many 
coiHitries p r e v i o u s l y under f o r e i g n domination have adopted very varied 
p o s i t i o n s on the problem of succession i n respect of the t r e a t i e s concluded by 
the former m e t r o p o l i t a n Powers. The problem i s , t h e r e f o r e , much more p o l i t i c a l 
than l e g a l i n nature. 

12/ Senate Committee on F o r e i g n R e l a t i o n s . I n t e r n a t i o n a l Convention on the 
P r e v e n t i o n and Punishment of the Crime of Genocide, 92nd Cong., 
1 s t Sess. (4 May 1971), Sohn and Burghenthal, op. c i t . , pp. 979-989. 

1 ¿ / 118 Cong. Rec. 16921-22 ( d a i l y ed., 5 Oct. 1972), i b i d . , pp. 989-991. 

14/ United Nations C h r o n i c l e , v o l . XIV, No. 4 ( A p r i l 1977), p. 25 . 

It 
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K . QUESTIONS CONCERNING THE PREVEtlTION OF GEÏTOCIDE 
BY MEMS OTHER ТШ1Т JURIDICAL MEASURES 

568. Under t h i s heading the S p e c i a l Rapporteur proposes to mal<e a general survey of 
opinions on the causes of genocide and then on means of prevent i o n other than those 
of a j u r i d i c a l nature. This survey i s based mainly on the proceedings of the 
second i n t e r n a t i o n a l congress of the Société i n t e r n a t i o n a l e de p r o p h y l a x i e 
c r i m i n e l l e on the prevention o f genocide, held at P a r i s from 10 to I 3 J u l y 1967. l / 
Nevertheless, s i n c e genocide represents i n most cases an extreme form of racism, he 
w i l l a l s o draw upon data rela-ting to race and r a c i a l d i s c r i m i n a t i o n 2/ and the 
pe r t i n e n t r e s o l u t i o n s of the General Assembly. 

A, Views on the ca.uses of genocide 

569. Paragraphs 5-11 above review the most important f a c t o r s vrhich, m the course 
of h i s t o r y , helped to create a clim a t e conducive to massacres o f groups of human 
beings amounting to genocide. In tha t connexion the SpeciEil Rapporteur mentioned 
war, racism, c o l o n i a l i s m and r e l i g i o u s i n t o l e r a n c e . He novr proposes to present 
opinions on some of these acts and on other criminogenic f a c t o r s i n genocide. 

570. In one of the papers submitted to the congress mentioned above _2/ i't was s t a t e d 
that vrar, and the i m p e r i a l i s m vrhich engendered i t , v/ere a d i r e c t cause of genocide. 
I t vras added, hovrever, that i n modern vrars i t vras often d i f f i c u l t to determine hovr 
f a r the d e s t r u c t i o n of the enemy remained в. means to v i c t o r y and hovr f a r genocide 
became one of the aims pursued. At a l l events, at the end of the f i g h t i n g , i t v/as 
perceived that one and even s e v e r a l peoples had su f f e r e d g r e a t l o s s of human l i f e . 

571. In the o p i n i o n of the author of t h a t paper, i m p e r i a l i s m and vrar, v/hich might o r 
might not be accompanied by genocide, d i d not e x p l a i n what he termed "the purest 
forms of genocide". For the H i t l e r i t e s , genocide v/as no l o n g e r , or v/as not 
e x c l u s i v e l y , a combat v/eapon. The co-uses of the genocide committed by the Nazis 
v/ere to be sought p a r t l y i n t h e i r i d e o l o g y (see paragraphs 574-575 belov/) and i n 
economic and s o c i a l fa.ctors. 

572. In t h i s connexion i t v/as contended ^ that genocide served as a s o r t of s a f e t y 
valve f o r p o l i t i c a l l e a d e r s . They used i t to r e l i e v e the pressure on c e r t a i n 
economic and s o c i a l s t r u c t u r e s v/hich, a t a p a r t i c u l a r stage i n t h e i r development, 
proved incapable o f p r o v i d i n g the po p u l a t i o n with s u b s i s t e n c e , e i t h e r by not 
producing enough consvmier good.s or by causing under-consumption vrhl-ch provol:od- a 
r e l a t i v e overproduction. ' 

1/ The papers submitted to the congress v/ero published i n the j o u r n a l Etudes  
i n t e r n a t i o n a l e s de psycho-sociologie c r i m i n e l l e , Nos. 11-12, I 3 , I 9 6 7 , Nos. 14-15, 
1968 and Nos. 16-17, 1969. 

2/ UNESCO, Four Statements on the Race Question, P a r i s , 1 9 б 9 | Hernán Santa Cruz, 
R a c i a l D i s c r i m i n a t i o n (United Nations p u b l i c a b i o n . Sales N0.; E.7 1 .XIV.2 ) . For 
f u r t h e r d e t a i l s , see a l s o ; "Implementation of r e s o l u t i o n V I I of the I n t e r n a t i o n a l 
Conference on Нглпап R i g h t s , e n t i t l e d 'Establishment of a new, a d d i t i o n a l 
United Nations programme on r a c i a l d i s c r i m i n a t i o n ' - Reviev/ o f s t u d i e s of problems 
of race r e l a t i o n s and of the c r e a t i o n and maintenance of r a c i a l a t t i t u d e s " 
( E / C N . 4 / 1 1 0 5 ) , paras. 57-90 and 94-125. 

Д/ Jacques d'Hondt, "Génocide et idéologie", Etud-es i n t e r n a t i o n a l e s de  
psycho-sociologie c r i m i n e l l e . Nos. 14-15, 19б8, pp. 39 -46. 

4/ d'Hondt, l o c . c i t . , pp. 40 and 44* 
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573• Such, according to the author of the paper r e f e r r e d to i n paragraph 59 above, 
was the s i t u a t i o n i n Germany when the Hazis s e i z e d power. The N a z i s , he says, 

"became the a u x i l i a r i e s of an i m p e r i a l i s m which coveted new o u t l e t s , the 
annexation of a vast l i v i n g space. But that space, the prey of a Germany 
a l r e a d y s u f f e r i n g from s o - c a l l e d 'surplus p o p u l a t i o n ' , had to be a 
depopulated space, other\iise i t vrould only have vrorsened the economic and 
s o c i a l d i f f i c u l t i e s of i t s competitor." ¿/ 

5 7 4 . A r t i c l e 11 and subparagraph (a) of the I3NESC0 Statement of I 9 6 7 on Race and 
R a c i a l P r e j u d i c e read as f o l l o w s s 

"The committee of experts agreed on the follov/ing conclusions about 
the s o c i a l causes of race p r e j u d i c e ; 

"(a) S o c i a l and economic causes of r a c i a l p r e j u d i c e are p a r t i c u l a r l y 
observed i n s e t t l e r s o c i e t i e s v/herein are found c o n d i t i o n s of great 
d i s p a r i t y of pov/er and property, i n c e r t a i n urban areas where there have 
emerged ghettoes i n which i n d i v i d u a l s are deprived of equal access to 
employment, housing, p o l i t i c a l p a r t i c i p a t i o n , education, and the 
a d m i n i s t r a t i o n of j u s t i c e , and i n many s o c i e t i e s where s o c i a l and economic 
tasks Vihich are deemed to be c o n t r a r y to the e t h i c s or beneath the d i g n i t y 
of i t s members are assigned to a group of d i f f e r e n t o r i g i n s who are derided, 
blamed, and punished f o r taking on these t a s k s . " ^ 

5 7 5 . U i t h regard to ideology as a cause of the genocide committed by the Nazis, i t 
was observed i n a paper siibmitted to the congress mentioned i n paragraph 568 above 
tha t c r i m i n a l p r a c t i c e could be the outcome of a c r i m i n a l and f a l s e theory, that 
of r a c i s m , and the consequence of the r a c i s t sentiments i t aroused. In t h i s 
connexion, i n a commentary on the H i t l e r i t e i deology, i t has been s a i d ; 

"That i t was p o s s i b l e f o r such a d o c t r i n e not only to spread i n the middle of 
Eîurope and i n the t i / e n t i e t h centviry but, above a l l , to l e a d a n a t i o n of 
6 0 m i l l i o n c i v i l i z e d men i n t o crime f o r 10 years - t h i s i s the f a c t vihich 
should h o l d our a t t e n t i o n . " 2/ 

5 7 6 . In the paper already r e f e r r e d to i t was noted that there v/as some t r u t h i n the 
i d e a of r e g a r d i n g the a c t i o n of the H i t l e r i t e s as a consequence of t h e i r ideology. 
I t would, however, be d i f f i c u l t to e x p l a i n the genocide committed by the Nazis from 
the s o c i o l o g i c a l p o i n t of vievi, and as a c o l l e c t i v e a c t i o n of such n a t i o n a l and 
i n t e r n a t i o n a l scope, on the b a s i s of t h e i r i d e o l o g y alone. In the v / r i t e r ' s opinion 
i d e o l o g y , as a cause of genocide, had i t s l i m i t a t i o n s . I t s f u n c t i o n v/as r a t h e r to 
mask the r e a l economic and s o c i a l causes r e f e r r e d to above and, up to a certsiin 
p o i n t , to f u r n i s h a M a c h i a v e l l i a n p s e u d o - j u s t i f i c a t i o n f o r the crime. In the case 
of the H i t l e r i t e genocide, the f a n a t i c s of t h e i r c r i m i n a l i d e o l o g y themselves f e l t 

¿/ d'Hondt, l o c . c i t . ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
6 / UNESCO, o p . c i t . , pp. 5 4 - 5 5 (our u n d e r l i n i n g ) . 
7 / Preface by P. de Menthon (French prosecutor to the Nuremberg Tri b u n a l ) to 

J . B i l l i g ' s book, o n . c i t . , p. 13 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
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that the crime went much f u r t h e r than the ideology. Iloreover the task of 
p e r p e t r a t i n g the genocide was entru s t e d t o depraved i n d i v i d u a l s f o r v/hom ideology 
would have played no r o l e . 8 / 

577. In another paper submitted to the congress, a d i s t i n c t i o n was dravm between 
"frank" or "ejcamplary" genocide and disguxsed forms of genocide and racism. 

578. According to the author of that paper, "frank" genocide \7as the r e s u l t of 
r e l a t i o n a l d e t e r i o r a t i o n s , some of ir h i c h seemed to be a s s o c i a t e d \ / i t h a f f e c t i v e 
immaturity. However, since the phenomenon \ias more complex, siich imma.turity had 
more to do w i t h l a g g i n g c i v i l i z a t i o n or a r e t r e a t from humanitarianism. In the 
l i g h t of the h i s t o r y of H i t l e r i s m , the author of the paper mentions as such 
r e l a t i o n a l d e t e r i o r a t i o n s ; insane p r i d e ; the need to dominate, i n t o which the 
notion o f the "scapegoat" c l o s e l y f i t s ; l o / contempt f o r o t h e r s , which turns i n t o 
hatred mainly of Je\fs, y e l l o w people and b l a c k s ; underestimation of ot h e r s , \/hich i s 
at the r o o t of a l l forms of segregation; the dominance of might over r i g h t and the 
d e t e r i o r a t i o n of the sentimental and moral e t h i c which are b a s i c components of 
p e r s o n a l i t y . These p s y c h o l o g i c a l f a c t o r s manifest themselves, not i n i s o l a t i o n , but 
i n combination v j i t h other s o c i a l , economxc and h i s t o r i c a l f a c t o r s , l l / 

579. According to the author of the same paper, d i s g u i s e d or in s i d x o u o forms of 
racism and genocide \/hich, p s y c h o l o g i c a l l y spealcing, are the r e s u l t of contempt, 
degradation and moral disparagement f a l l w i t h i n the context of r a c i a l d i s c r i m i n a t i o n 
and c o l o n i a l i s m . In the same context, the author describes the s o c i o - p s y c h o l o g i c a l 
phenomenon c o n s i s t i n g xn a recrudescence of racism xn an une:cpected form; the 
tendency of human beings to j o i n groups, the need to be " i n the group" talcing 
extremely aggressive forms, as witness the clashes c u r r e n t l y o c c u r r i n g between 
d i f f e r e n t e t h n i c groups. Unf o r t u n a t e l y , he says, the i n t e r n a l cohesion of the group 
i s a source of racism, and the need to belong to a group xs a source of 
p a r t i c u l a r i s m , chauvinism and n a t i o n a l i s m which, i n t h e i r t u r n , determine n a t i o n a l 
d i s c r i m i n a t i o n s , prejudxces and hatreds. 

580. In other s t u d i e s , reference has been uade on the same s u b j e c t to ethnocentrism 
or group centrism, c o n s i s t i n g i n the b e l i e f , vrhxch manifests i t s e l f p a r t i c u l a r l y i n 
the case of e t h n i c or n a t i o n a l groups, that the folk-ways, customs, c u l t u r e , i d e a s , 
manners and p r a c t i c a l behaviour of the group i n question are s u p e r i o r . 12/ 

581. Along the same l i n e s , the f o l l o v i i n g comments have been made; 

"... The fundamental a t t i t u d e underlying the use of p r e j u d i c e as a 
group weapon x s the deep-seated b e l i e f i n the s p e c i a l value and q u a l i t y of 
the dominant group. This b e l i e f serves the group i n i t s e f f o r t to maintain 

8/ d'Hondt, l o c . c i t . , pp. 41-42, 45 and 4 5 . 

2/ P a r i e n t e , l o c . c i t . , pp. 17-50. 

10/ In t h i s connexion, the UÍÍESCO Statement of I 9 6 7 on Race and R a c i a l P r e j u d i c e 
r e f e r s i n i t s paragraph 7 to "Jevrs being the chosen scapegoat t o talce the blame f o r 
problems and c r i s e s met by many s o c i e t i e s " . Por other c o n s i d e r a t i o n s r e l a t i n g t o 
the n o t i o n of the "scapegoat", see document E/CH .4/IIO5, paras, 80-81. 

11/ P a r i e n t e , l o c . c i t . , pp. 22-25. 

12/ E / G H . 4 / 1 1 0 5 , para. 75; see a l s o paras. 74 and 75. 
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i t s w e a l t h and power. I t i s an е : ф г е з з 1 о п of the aims and a s p i r a t i o n s of the 
dominant group as a whole, and a r e f l e c t i o n of the f r u s t r a t i o n s of the poor 
and powerless members of that group. The d e s i g n a t i o n of i n f e r i o r groups 
emanates from those on top as u e l l as from the f r u s t r a t e d people near the 
bottom as an expression of t h e i r need f o r s e c u r i t y . Those i n power of t e n 
use p r e j u d i c e i n an o b j e c t i v e and c a l c u l a t e d manner without n e c e s s a r i l y 
s h a r i n g the a t t i t u d e ; f r u s t r a t e d people, on the other hand, devoid of power 
and i n f l u e n c e , often make use of p r e j u d i c e because,they b e l i e v e i n i t . In 
one case, p r e j u d i c e i s used to manipulate other people; i n the other case, 
p r e j u d i c e i s used as an o u t l e t f o r tensions and f r u s t r a t i o n s and must be 
b e l i e v e d i n to be e f f e c t i v e . " I g / 

582. According to another vnriter, \;ho i n d i c a t e s the t o p i c s to be d e a l t w i t h i n a 
study of the p s y c h o l o g i c a l f a c t o r s of genocide, the psychopathology of genocide 
should begin by a n a l y s i n g psychopathological d e v i a t i o n s i n the maturation of the 
i n d i v i d u a l . Among such d e v i a t i o n s , the \ / r i t e r s t r e s s e s the disturbance of r e l a t i o n s 
w i t h o t h e r s , which may become apparent during childhood through f i x a t i o n s , vrhere 
such f i x a t i o n s talce shape i n hatred and f r u s t r a t i o n that generate aggressiveBjess and 
the f r e n z y of " n i h i l i z a t i o n " (néantisation). In h i s o p i n i o n genocide, which bears 
the stamp of such d i s o r d e r s , i s an " a c t i n g - o u t " of s e r i o u s emotional i n f a n t i l i s m , 
p r i m i t i v e n e s s and even r e t a r d a t i o n . 

5 8 3 . Regarding genocide as conceivable o n l y i n a s i t u a t i o n of a l i e n a t i o n , of a 
d r a s t i c peDTversion of Ьштап valu e s , the same vn^iter a l s o mentions, among other 
p a t h o l o g i c a l s t a t e s l e a d i n g to t h i s crime, obsession and paranoia, 

"a paranoiac system of thought s e r v i n g to g i v e p r a c t i c a l e f f e c t to h y s t e r i c a l 
make-believe and acute i n f e r i o r i t y complexes, overcompensated by megalomaniac 
needs f o r d i g n i f i c a t i o n " , 

In genocide there i s an attempt 

"to g e t r i d of the c o l l e c t i v e shado\r, i n response to the p u e r i l e mental 
s h o r t - c i r c u i t ' l e t the other die so t h a t I may l i v e ' " , 

thus aggravating the 

" v i c i o u s c i r c l e s of aggressiveness generating g u i l t which f u r t h e r strengthens 
the aggressiveness". I 4 / 

5 8 4 . The w r i t e r concludes thats 

"In thus trampling, by a l i e n a t i o n , the image of the anthropos v/hich  
everyone c a r r i e s w i t h i n h i m s e l f , an innate and unconscious image of man which 
i s the i n d i v i d u a l and s o c i a l s u b s t r u c t u r e of l i f e i t s e l f , such an attack on 
the most immediate and sacred foundations of the human c o n d i t i o n can only set 
o f f dynamic r e v o l t s at the unconscious l e v e l which w i l l i n c r e a s i n g l y t i p 
over i n t o bloody ravings and p l a i n madness." 1¿/ 

1 3 / Hernán Santa Cruz, o p . c i t . , para. 7 6 . 

1,4/ Roland Cahen, "La psychanalyse face au génocide", Etudes i n t e r n a t i o n a l e s  
de p s y c h o - s o c i o l o g i e c r i m i n e l l e , líos. 1 4 - 1 5 ? 1 9 б 8 , pp. 7 0 - 7 1 ( t r a n s l a t i o n i n t o 
E n g l i s h by the S e c r e t a r i a t ) . 

1 5 / I b i d . 
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505. A r t i c l e 11, subparagraph ( b ) , of the TJITESCO Statement on Race and R a c i a l 
P r e j u d i c e s t a t e s t h a t ; 

" I n d i v i d u a l s w i t h c e r t a i n p e r s o n a l i t y t r o u b l e s may be p a r t i c u l a r l y i n c l i n e d 
to adopt and manifest r a c i a l p r e j u d i c e ...". 16/ 

The theory t h a t the a u t h o r i t a r i a n p e r s o n a l i t y i s p a r t i c u l a r l y prone to show r a c i a l 
p r e j u d i c e seems to f i t i n t o t h i s c o n t e x t . According to one v r r i t e r s 

" L i k e the f r u s t r a t i o n - a g g r e s s i o n theory, the a u t h o r i t a r i a n p e r s o n a l i t y 
approach i s s t r o n g l y anchored i n p s y c h o a n a l y t i c a l concepts. According to the 
authors of The A u t h o r i t a r i a n P e r s o n a l i t y , a syndrome e x i s t s \7h1ch predisposes 
c e r t a i n persons to become p r e j u d i c e d against members of e t h n i c and r a c i a l 
groups. Among the t r a i t s c h a r a c t e r i s t i c of the a u t h o r i t a r i a n p e r s o n a l i t y are 
respect f o r f o r c e , submission tov/ards s u p e r i o r s , aggression towards 
subordinates, l a c k of s e l f - i n s i g h t , acceptance of ready-made i d e a s , 
i n t o l e r a n c e of deviance, d e s t r u c t i v e n e s s and cynicism, a. tendency tov/ards 
s u p e r s t i t i o n , and an 'exaggerated' i n t e r e s t i n sex. Presumably these t r a i t s 
develop i n e a r l y childhood, l a r g e l y as a consequence of the f a m i l y environment. 
Persons e x h i b i t i n g these t r a i t s ... also tend to score h i g h l y on s c a l e s .,. 
designed to measure the degree of h o s t i l i t y tov/ards out-groups such as Je\/s 
and Negroes." I 7 / 

506. The author of another paper submitted to the congress r e f e r r e d to i n 
paragraph 56O above notes t h a t genocide i s not e n t i r e l y e x p l a i n e d by mental i l l n e s s . 

"Not a l l the m e n t a l l y s i c k dream of genocide, and v/ould those váio are 
obsessed by i t prove capable of c a r r y i n g i t out v/ith the method, perseverance, 
i n t e l l i g e n c e and sense of r e a l i t y v/ltLch i t r e q u i r e s , and v/hich v/e have 
v/itnessed? ... Genocide occurs during c e r t a i n v / e l l - d e f i n e d , o f t e n s h o r t , 
periods of h i s t o r y and, so f a r as i s laiov/n, i n a rhytlom vihich does not 
correspond to s t a t i s t i c a l v a r i a t i o n s i n mental siclcness and general 
c r i m i n a l i t y . I t i s s o c i e t y v/bJ.ch, m times of genocido, g r a n t s a l l povi/er to 
depraved i n d i v i d u a l s and g i v e s them the means of mass k i l l i n g . " 18/ 

5 3 7 . According to another v / r i t e r , 1_2/ the p s y c h - s o c i o l o g i c a l f a c t o r s of genocide 
should be sought i n the herd i n s t i n c t v/hich, i n Freud's o p i n i o n , c o n s i s t s i n a 
twofold hypnosis proceeding from the l e a d e r and passed on from i n d i v i d u a l to 
i n d i v i d u a l i n the crov/d. Freud described the crov/d as being c h a r a c t e r i z e d by a 
l a c k of independence and i n i t i a t i v e i n the i n d i v i d u a l , a l o w e r i n g of h i s i n d i v i d u a l 
a c t i v i t y , an exaggerated degree of a f f e c t i v i t y , l a c k of s e l f - c o n t r o l and 

16/ IMESCO, o p . c i t . , p. 55 . 

1 7 / P i e r r e L. van den Berghe, Race and Racism; A Comparative P e r s p e c t i v e 
(New York, John УНеу, I 9 6 7 ) , P- 19- Tlie reference made i n the q u o t a t i o n i s to 
the book The A u t h o r i t a r i a n P e r s o n a l i t y by T.U. Adorno, E l s e Frenkel-Brunsv/ik, 
D a n i e l J . Levinson 2nd and R. N e v i t t Sanford (iTev/ York, Harper, 1950) (quoted m 
E / C N . 4 / 1 1 0 5 , para. 7 8 ) . 

18/ P a r i e n t e , l o c . c i t . , p. AO ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) , 
19/ D a u t r i c o u r t , l o c , c i t . , pp. 23-24. 

file:///7h1ch
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s e l f - r e s t r a i n t , a tendency, xn a f f e c t i v e m a n i f e s t a t i o n s , to exceed a l l bounds and 
to f i n d an o u t l e t f o r such memifestations i n a c t i o n . _20/ According to the author 
of the paper, these considerations advanced by Freud e x p l a i n the ac t i o n s of those 
who p e r p e t r a t e , l o s e who approve and t b j e who t o l e r a t e ge .ocide. The 
p e r p e t r a t o r s of genocide, he says, act i n a secondary s t a t e of hypnosis, c r i m i n a l 
compulsion and concomitant moral blindness vrhich render them capable of anything. 
The author of the paper goes on to c i t e Freud's coimnents on d.ependence phenomena 
i n hvmian s o c i e t y , vfhich r e s u l t from r e c i p r o c a l suggestion proceeding not only from 
l e a d e r to l e d but a l s o from i n d i v i d u a l to i n d i v i d u a l . Fear and the loosening of 
moral r e l a t i o n s h i p s v a t h i n the coimnunity, p a r t i c u l a r l y i n the event of vrar, also 
l e a d to a d e t e r i o r a t i o n of i n d i v i d u a l morales, f o r t h i s l a s t o r i g i n a t e s m s o c i a l 
d i s t r e s s and nothing e l s e . 

588. Another p a r t i c i p a n t i n the congress TiJ defined r a c i s t ha.tred as the f e e l i n g 
of p s e u d o - s u p e r i o r i t y of a s e l f - s t y l e d s u p e r i o r race over a supposedly i n f e r i o r 
r a c e , and hence as a t o t a l l y baseless s u p e r i o r i t y complex, a sense of descencing 
h i e r a r c h y , the contempt of the c o l o n i z e r f o r the c o l o n i z e d . He added that racism 
v/as m i s t r u s t , h a t r e d , aggressiveness provoked merely by a d i f f e r e n c e i n the other 
person's p h y s i c a l appearance. 

589. C o l o n i a l i s m and s l a v e r y should a l s o be mentioned as important sources of 
r a c i a l p r e j u d i c e , and hence as f a c t o r s c r e a t i n g c o n d i t i o n s favoura,ble to genocide. 
According to one v r r i t e r : 

" C o l o n i a l i s m i t s e l f played a s i g n i f i c a n t r o l e i n the development of 
r a c i a l p r e j u d i c e and d i s c r i m i n a t i o n . I n i t i a t e d as an economic e n t e r p r i s e , 
aimed at c r e a t i n g sources of ravr s u p p l i e s as v/ell as markets f o r the 
manufactured goods of the Europea.n c o u n t r i e s , c o l o n i a l i s m turned i n t o a 
p o l i t i c a l game i n vrhich d i s t a n t pavms of A f r i c a , Asia, and America vrere 
arranged to r e f l e c t the ever-changing p o l i t i c a l povrer c o n s t e l l a t i o n s i n 
Europe. P o l i t i c a l , economic, s o c i a l and c u l t u r a l f a c t o r s combined to 
e s t a b l i s h i m p e r i a l i s m vrhereby - by f o r c e of arms, i n e q u i t a b l e t r e a t i e s and 
many other devices - oppressive measures vrere imposed r,vd maintained by 
Europeans over 'native' peo-ples vrith a vievr to the e x p l o i t a t i o n of the 
resources of t h e i r l a n d f o r the b e n e f i t of European 'mother covmtries'. A l l 
t h i s vras done under the umbrella of a ' c i v i l i z i n g ' m i s s i o n , vrhereby the 
assimed s u p e r i o r i t y of European c u l t u r e vra,s to rep l a c e ' p r i m i t i v e ' 
back\/ardness i n the process of ' c i v i l i z i n g ' the 'na.tive' peoples, vrho vrere 
c h a r a c t e r i z e d as c h i l d l i k e or mentally retarded and th e r e f o r e v i a b l e to talce 
care o f themselves." 22/ 

The same author considers that s l a v e r y i s to some extend bound up vrith the myth of 
r a c i a l i n f e r i o r i t y , and at the same time strengthens i t , g i v i n g r i s e to a process 
of dehumanization vrhich has l e f t an i n d e l i b l e mark. 23/ 

2 0 / Sigmund Freud, L ' i n s t i n c t grégaire dans l e s e s s a i s de ps^/choanalyse, 
P a r i s , P e t i t e bibliothèque Payot, I 9 6 3 , pp. 142, 2/10, 2/11 (quoted by D a u t r i c o u r t , 
i b i d . ) . 

2 1 / V. Janlcélévitch, "L'antisémitisme n'est pas lui racisme". Etudes 
i n t e r n a t i o n a l e s de psycho-sociologie c r i m i n e l l e , Nos. 11, 12 and 15, pp. 4/1-45. 

2 2 / Hernán Santa Cruz, o p . c i t . , para. 27-

25/ I b i d . , paras. 23 and 24. 
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590. The S p e c i a l Rapporteur considers that the a e t i o l o g y of genocide i n a,ll i t s 
aspects r e q u i r e s more d e t a i l e d d i s c i p l i n a r y s t u d i e s . Horeover one of the tasks 
which the congress on the prevention of genocide assigned to the i n t e r n a t i o n a l centre 
f o r i n f o r m a t i o n and s t u d i e s on genocide \/as 

"to continue the s c i e n t i f i c research i n t o genocide and i t s prevention s t a r t e d 
hy the congress hoth i n the f i e l d of the p s y c h o l o g i c a l , p s y c h i a t r i c and 
s o c i o l o g i c a l sciences and i n t h a t - o f the l e g a l and c r i m i n o l o g i c a l s c i e n c e s " . 24/ 

B. N o n - j u r i d i c a l means of preventing genocide 

591. I f genocide i s considered to have i t s roots mainly i n " r a c i s m , mention should he 
made of the f o l l o v r i n g measures to combat racism advocated i n the UNESCO Statement on 
Race and R a c i a l P r e j u d i c e ; 

"12. The major techniques f o r coping w i t h racism i n v o l v e changing those s o c i a l 
s i t u a t i o n s v/hich g i v e r i s e to p r e j u d i c e , preventing the p r e j u d i c e d from a c t i n g 
i n accordance w i t h t h e i r b e l i e f s , and combating the f a l s e b e l i e f s themselves. 

"15. I t i s recognized that the b a s i c a l l y important changes i n the s o c i a l 
s t r u c t u r e t h a t may l e a d to the e l i m i n a t i o n of ra-cial p r e j u d i c e may r e q u i r e 
d e c i s i o n s of a p o l i t i c a l nature. I t i s al s o recognized, hovrever, tha,t c e r t a i n 
agencies of enlightenment, such as education and other means of s o c i a l and 
economic advancement, mass media, and lavr can be immediately and e f f e c t i v e l y 
m o b i l i z e d f o r the e l i m i n a t i o n of r a c i a l p r e j u d i c e . 

"14. The school and other instruments f o r s o c i a l and economic progress can be 
one of the most e f f e c t i v e agents f o r the achievement of broadened understanding 
and the f u l f i l m e n t of the p o t e n t i a l i t i e s of man. They can e q u a l l y much be used 
f o r the perpetuation of d i s c r i m i n a t i o n and i n e q u a l i t y . I t i s t h e r e f o r e 
e s s e n t i a l that the resources f o r education and f o r s o c i a l and economic a c t i o n 
of a l l n a t i o n s be employed m tvro ways: 

"(a) The schools should ensure that t h e i r c u r r i c u l a c o n t a i n s c i e n t i f i c 
understandings about race and human u n i t y , and that i n v i d i o u s d i s t i n c t i o n s 
about peoples are not made i n t e x t s and classrooms; 

"(b) ( i ) Because the s k i l l s to be gained i n formal and v o c a t i o n a l 
education become i n c r e a s i n g l y important v/ith the processes o f 
t e c h n o l o g i c a l development, the resources of the schools and other 
resources should be f u l l y a v a i l a b l e to a l l p a r t s of the p o p u l a t i o n vrith 
n e i t h e r r e s t r i c t i o n nor discrimina^tion; 

( i i ) Pvirthermore, i n cases where, f o r h i s t o r i c a l reasons, c e r t a i n 
groups have a lovrer average education and economic s t a n d i n g , i t i s the 
r e s p o n s i b i l i t y of the s o c i e t y to taJce c o r r e c t i v e measures. These 
measvires should ensure, so f a r as p o s s i b l e , that the l i m i t a t i o n s of poor 
environments are not passed on to the c h i l d r e n . 

24/ Etudes i n t e r n a t i o n a l e s de psycho-sociologie c r i m i n e l l e , Nos. 14-15? 1968, 
p. 79 ( t r a n s l a t i o n i n t o E n g l i s h by bhe S e c r e t a r i a t ) . ' -
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In view of the importance of teachers i n any educational programme, s p e c i a l 
a t t e n t i o n should he given to t h e i r t r a i n i n g . Teachers should be made 
conscious of the degree to which they r e f l e c t the prej-'^dices wMch may be 
current i n t h e i r s o c i e t y . They should be encoiuraged to avo i d these 
p r e j u d i c e s . " 2¿/ 

592» At the congress r e f e r r e d to i n paj?agraph 56O above, s p e c i a l importance v/as 
attached to educational means of preventing genocide by preventing the formation 
of r a c i a l ' p r e j u d i c e and combating i t . 

595' In t h i s connexion i t v/as shovra that educational a c t i o n to prevent r a c i a l 
p r e j u d i c e c o u l d s t a r t v/ith pre-school c h i l d r e n tv/o to s i x years o l d . In the l i g h t 
o f experience gained i n nursery schools i n France i t v/as noted t h a t prepration f o r 
i n t e r n a t i o n a l understanding v/as p o s s i b l e and d e s i r a b l e as p a r t of pre-school 
education, mainly through the i n c u l c a t i o n of acceptance of others whoever they 
might be and hov/ever d i f f e r e n t they might be, as equals, companions and f r i e n d s . 
In general such education v/as a l l the e a s i e r f o r being given a t an age v/hen mental 
stiTuctures were being formed and h a b i t s and r e f l e x e s of thought and behaviour 
a c q u i r e d . 26/ 

594. So f a r as adolescents are concerned, educational a c t i o n against r a c i a l 
p r e j u d i c e has to taclcle a whole s e r i e s of problems r e l a t i n g to the content of the 
i n f o r m a t i o n they r e c e i v e through the mass media and to the behaviour and 
judgements o f the ad u l t s v/ho i n f l u e n c e them. The conclusions of a seminar of the 
l i a i s o n c e n tre f o r educators against r a c i a l p r e j u d i c e (France) v/hich v/ere 
submitted to the congress on the prevention of genocide emphasized that 

"the experience of teachers i s often that o f c i v i c education, v/hich they t r y 
to render as l i v e l y as p o s s i b l e ... By malcing the school atmosphere f r e e r , 
more democratic and more open to the ou t s i d e , v/hile a t the same time 
encouraging thought, a r e a l c i v i c education i s provided and the p u p i l s are 
helped to change t h e i r a t t i t u d e s ... Me noted i n con c l u s i o n that the general 
s o c i a l and economic' s i t u a t i o n had svch an i n f l u e n c e on the development of 
ra c i s m t h a t no r e a l hope could be placed i n i s o l a t e d remedies, and that any 
genuine e f f o r t should aim at modifying s o c i a l r e l a t i o n s h i p s above and beyond 
r e l a t i o n s h i p s v/ith m i n o r i t i e s . " 27/ 

595. In another paper submitted to the congress i t v/as s t a t e d that educational 
measures should be general and should be talcen e a r l y , denouncing a l l racism, a l l 
tendencies tov/ards domination. P a r t i c u l a r a t t e n t i o n shovild be p a i d to the problems 
of groups. Each group's s p e c i a l c o n t r i b u t i o n should be preserved, but the groups 
should be i n t e g r a t e d into'v/ider c u l t u r a l , a r t i s t i c , s c i e n t i f i c , mutual assistance 
and f r i e n d s h i p groups. 28/ 

2¿/ IMESCO, o p . c i t . , pp. 55 and 56. 

26/ Herbinière-Lebert, "Le r o l e de l'école maternelle dans l a prévention des 
préjvAgés sociauîc", Etudes i n t e r n a t i o n a l e s de psycho-sociologie c r i m i n e l l e , 
Nosi 16-17, 1969, pp. 37 and 41 . 

27/ V i v i a n e Isarabert-Jamati, "Education et préjugés r a c i a u x " , i b i d . , 
pp. 45-48 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 

28/ P a r i e n t e , l o c . c i t . , p. 3 0 . 
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5 9 6 . According to the author of another paper, the r e a l and most e f f e c t i v e 
prevention of.genocide l i e s a t present i n educating p u b l i c o p i n i o n to respect the 
r u l e s of htimanity. 2 9 / The D e c l a r a t i o n on the Promotion among Youth of the I d e a l s 
of Peace, Mutual Respect and Understanding between Peoples (General Assembly 
r e s o l u t i o n 2057 (XX) of 7 December 1 9 6 5 ) proclaimed i n t e r a l i a the f o l l o v r i n g 
p r i n c i p l e s г * 

" P r i n c i p l e I 

Young people s h a l l be brought up i n the s p i r i t o f peace, j u s t i c e , 
freedom, mutual respect and understanding i n order t o promote equal r i g h t s 
f o r a l l hiunan beings and a l l n a t i o n s , economic and s o c i a l progress, 
disarmament and the maintenance of i n t e r n a t i o n a l peace and s e c u r i t y . 

" P r i n c i p l e I I 

- A l l means of education, includxng as of major importance the guidance > 
given by parents o r f a m i l y , i n s t r u c t i o n and i n f o r m a t i o n intended f o r the young 
should f o s t e r among them the i d e a l s of peace, humanity, l i b e r t y and 
i n t e r n a t i o n a l s o l i d a r i t y and a l l other i d e a l s vrhich h e l p to b r i n g peoples 
c l o s e r together, and acquaint them váth the то1е entmísted to the 
United Nations as a means of preserving and maintaining peace and promoting 
i n t e r n a t i o n a l understanding and co-operation. 

" P r i n c i p l e I I I 

Young people s h a l l be brought up i n the knovrledge of the d i g n i t y and 
e q u a l i t y of a l l men, vrithout d i s t i n c t i o n as to race, c o l o u r , e t h n i c o r i g i n s 
o r b e l i e f s , and i n respect f o r fundamental human r i g h t s and f o r the r i g h t of 
peoples to s e l f - d e t e r m i n a t i o n . " 

597» The-Declaration provided f u r t h e r t h a t ; 

"Exchanges, t r a v e l , tourism, meetings, the study of f o r e i g n languages, the 
tvrinning, of tovms and u n i v e r s i t i e s vrithout d i s c r i m i n a t i o n and s i m i l a r 
a c t i v i t i e s should be encouraged and f a c i l i t a t e d among young people of a l l 
c o u n t r i e s i n order to b r i n g them together i n educational,- c u l t u r a l and 
s p o r t i n g a c t i v i t i e s i n the s p i r i t of t M s D e c l a r a t i o n " ( p r i n c i p l e IV) 

and that 

" N a t i o n a l and i n t e r n a t i o n a l a s s o c i a t i o n s o f yoving people should be encouraged 
to promote the purposes of the United Nations, p a r t i c u l a r l y i n t e r n a t i o n a l 
peace and s e c u r i t y , f r i e n d l y r e l a t i o n s among nation s based on r e s p e c t f o r the 
equal s o v e r e i g n t y of S t a t e s , the f i n a l a b o l i t i o n of c o l o n i a l i s m and of r a c i a l 
d i s c r i m i n a t i o n and other v i o l a t i o n s of human r i g h t s " ( p r i n c i p l e V, f i r s t *• 
p a r a . ) . 

5 9 8 . A r t i c l e 16 of the UNESCO Statement of I 9 6 7 on Race and R a c i a l P r e j u d i c e drevr « 
a t t e n t i o n to the increasing importance of the mass media i n imderstanding r a c i a l 
problems-. A meeting of experts on the r o l e of mass media i n a m u l t i r a c i a l s o c i e t y 
h e l d by UNESCO i n P a r i s i n December I 9 6 9 f e l t t hat i t vras the r e s p o n s i b i l i t y of внвЬ 

2 9 / D a u t r i c o u r t , l o c . c i t . , p. 1 5 . 
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such mass media to .maintain an atmosphere o f equali.ty f o r a l l nabiono and f o r a l l 
people and to'encourage the f i g h t agamsb r a c i a l préjudice. A l l _ m i n o r i t i e s should 
have the chance to express themselves through mass media, and e f f o r t s should he made 
to e l i m i n a t e . r a c l L a t t i budcs and stereo ty^^ec from r e p o r t i n g . ДО/ 

599. - Emphasizing the dnportance of ediica,ting p u b l i c opinion as a means of preventing 
genocide, one^writer 31/ агеч a t t e n t i o n to the p o s s i b i l i t i e s a f f o r d e d by modern 
i n f o r m a t i o n media, p a r t i c u l a r l y . t e l e v i s i o n , the image, \n.th a view to a. humanistic 
education imbued w i t h h i g h - s p i n t u a , l i t y , 

'*to cure the - psychopaths ox o o l l e c t i v c vongeoxice ... the obsessed w i t h race, 
the paranoiacs of povrer, the s a d i s t s o f i n p e r i a 2 i s m , a l l those responsible f o r 
the genocide vdnch could b̂ e -prepared f o r tomorrow l i i t h the means of d e s t r u c t i o n 
vrhich mankind possesses .today". 32/ 

600. Paragraph 1 of the r e s o l u t i o n s of the second i n t e r n a t i o n a l congress of the 
Société i n t e r n a t i o n a l e de prophyiajcie c r i n u n e l l e on the prevention of genocide reads 
.as f o l l o w s s\' 

"Tha.t, vrith a. vievr to esta,blishing a clima.te of mutual understanding 
favourable to'a f r u i t f u l dialogue, a p a r t i c u l a r e f f o r t should be made i n the 
f i e l d o f education and. information from e a r l i e s t childhood, i n the f a m i l y and 
at s c h o o l , to prevent the formation of p r e j u d i c e s , i n accordance vrith the 
r e s o l u t i o n s and d e c i s i o n s of the United Nations and UNESCO; that p u b l i c and 
r e l i g i o u s a u t h o r i bies should v r o r k t o t h i s end using the,advances of modem 
e l e c t r o n i c data processing, and tha,t s c i e n t i f i c data r e l a t i n g to the equal 
r i g h t s of a l l races, the i r r a t i o n a l i t y of d i s c r i m i n a t i o n and the c u l t i n - a l and 
.moral values of d i f f e r e n t peoples should be vridely disseminated i n order' that 
the acceptance of the p l u r a l i s m of values may .correspond to the modern 
conception of tho profound G o l i'd.arity of the human ra,ce." 3,3/ 

601. A r t i c l e 7 of the Interna,tional Convention on the- E l i m i n a t i o n of A l l Forms of 
R a c i a l Discriminat:.on reads as f o l l o v r s ; 

; • "States P a r t i e s undertclce to adopt immediate and e f f e c t i v e measures, 
p a r t i c u l a r l y i n t h e . f i e l d s c f teacMng, education, c u l t u r e and inforraation, 

' vrith a vievr to combating p r e j u d i c e s vrhich l e a d t o r a c i a l d i s c r i m i n a t i o n and to 
promoting understanding, -tolerance and f r i e n d s h i p among nation s and r a c i a l or 
e t l m i c a l groups, as vrell as to propagating bhe purposes and p r i n c i p l e s of the 
Charter of the United Nations, the U n i v e r s a l D e c l a r a t i o n of Птап Rig h t s , the 

. U n i t e d Nations D e c l a r a t i o n on the E l i m i n a t i o n of, A l l Forms of R a c i a l 
D i s c r i m i n a t i o n , and this-Convention." ' 

30/ F i n a l -Report of the Ileetmg of E:.ports on tho Role of Naos Ilodia. i n a 
M u l t i - R a c i a l Society, Ul^ESCO, Ралгаз, 0-12 December 19^9 (qiîôTed'in E/CÎT.1/1105, 
para. 1 2 2 ) . 

- 31/ Jean D u r t a l , "Pour une -prophylaxie d'un génocid.e pa.r l'image et par les 
moyens informatifs modernes", Etiides internationales de pschyo-aociologie criminelle, 
Nos. 16-17_, 1969» pp. ЗЗ-З6 (tra,nslation intcTËngîish by the S e c r e t a r i a t ) . 

¿ 2 / I b i d . , p. 35. 

55/ Etudes internationales de psycho-sociologie criminelle, Nos. 14-15» I 9 6 0 , 
p. 70 (translation i n t o E n g l i s h by the S e c r e t a r i a t ) . 



E/CN.4/Sub.2/416 
page 182 

6 0 2 . The General Assembly has adopted severa! r e s o l u t i o n s on measures to be talcen 
against racism and other t o t a l i t a r i a n i d e o l o g i e s and p r a c t i c e s based on i n c i t e m e n t 
to hatred and r a c i a l i n t o l e r a n c e , ^ùj In the f o u r t h preambular paragraph of 
r e s o l u t i o n 2859 (XXVl) the General Assembly declared i t s e l f ; 

" F i r m l y convinced that the best buli/ark against nazism and r a c i a l 
d i s c r i m i n a t i o n i s the establishment and-maintenance of democratic i n s t i t u t i o n s , 
t hat the existence of genuine p o l i t i c a l , s o c i a l and economic democracy i s an 
e f f e c t i v e vaccine and an e q u a l l y e f f e c t i v e a n t i d o t e a g a i n s t the formation or 
development of Nazi movements and that a p o l i t i c a l system which i s based on 
freedom and e f f e c t i v e p a r t i c i p a t i o n by the people i n the conduct of p u b l i c 
a f f a i r s , and under v i i i c h economic and s o c i a l c o n d i t i o n s are such as to ensure 
,a decent standard of l i v i n g f o r the population, maíces i t i m p o s s i b l e f o r f a s c i s m , 
nazism or other i d e o l o g i e s based on t e r r o r to succeed." 

The General Assembly c a l l e d upon States to talce steps to b r i n g to l i g h t any evidence 
of the m a n i f e s t a t i o n and d i s s e m i n a t i o n of the ideology and p r a c t i c e of nazism and 
r a c i a l intoleremce and to ensure t h a t they vrere r i g o r o v i s l y suppressed a n d . p r o h i b i t e d . 
I t decided to place the question of measures to be talcen a g a i n s t i d e o l o g i e s and 
p r a c t i c e s based on t e r r o r or on incitement to r a c i a l d i s c r i m i n a t i o n or any other form 
of group h a t r e d on i t s agenda and under continuing revievr. 

6 0 3 . According to one v / r i t e r ; 

" I t i s e s s e n t i a l ... to expose and r e f u t e i d e o l o g i e s vrhich encourage 
genocide; racism, I l a l t h u s i a n i s m and other t h e o r i e s vrhich i n c i t e to the 
e l i m i n a t i o n of others because they are a l l e g e d l y i n f e r i o r or harmful, o r 
simply because they are • superfluous '. •' 5 5 / 

604» Another v / r i t e r emphasized the importance, i n preventing genocide, of s o c i a l and 
economic measures aimed a t e s t a b l i s h i n g p o l i t i c a l and economic democracy. 5 6 / 

6 0 5 . In the preamble to i t s r e s o l u t i o n s , the second i n t e r n a t i o n a l congress of the 
Société i n t e r n a t i o n a l e "de prophylajcie c r i m i n e l l e on the p r e v e n t i o n o f genocide 
requests i n t e r a l i a ; 

" that every e f f o r t should be made to put an end to a l l forms of genocide, 
unorganized or organized, v i o l e n t or i n s i d i o u s , emphasizing t h a t these are 
encouraged by c e r t a i n criminogenic trends, i d e o l o g i e s and s t r u c t u r e s such as 
.racism, s l a v e r y , c o l o n i z a t i o n and r a c i a l d i s c r i m i n a t i o n ..." ^7/ 

6 0 6 . In paragraph 11 above, the S p e c i a l Rapporteur r e f e r r e d t o the r e l a t i o n s h i p 
betv/een r e l i g i o u s i n t o l e r a n c e , and genocide. In t h i s connexion i t i s a p p r o p r i a t e to 
r e c a l l t h a t i n i t s r e s o l u t i o n 1781 (XVII) of 7 December I 9 6 2 the General Assembly, 

J4/ R e s o l u t i o n s 2 3 3 1 (XXII) of 18 December I 9 6 7 , 2438 ( X X I I l ) of 
19 December I 9 6 8 , 2 5 4 5 (XXIV) of 1 1 December I 9 6 9 , 2 7 1 3 (XXV) of I 5 December 1 9 7 0 
and 2839 (XXVI) of 18 December 1 9 7 1 . 

^Д/ d'Hondt, l o c . e x t . , p. 46 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
¿ 6 / P a r i e n t e , l o c . c i t . , p. 30. 

¿ 7 / Etudes i n t e r n a t i o n a l e s de psycho-sociologie c r i m i n e l l e , Nos. 14-15 , 19б8, 
p. 78 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
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deeply d i s t u r b e d by the manifestations of d i s c r i m i n a t i o n based on d i f f e r e n c e s of 
rac e , c o l o u r and r e l i g i o n s t i l l i n evidence throughout the vrorld, decided that a 
d r a f t d e c l a r a t i o n and a d r a f t i n t e r n a t i o n a l convention on the e l i m i n a t i o n of a l l 
forms o f r e l i g i o u s i n t o l e r a n c e should be prepared. Obviously, any measure tsJcen by 
States to prevent and e l i m i n a t e r e l i g i o u s i n t o l e r a n c e i s l i k e l y to cont r i b u t e to the 
prev e n t i o n of genocide. 

607. As to p s y c h o l o g i c a l measures to prevent genocide, the S p e c i a l Rapporteur wishes 
to dravi a t t e n t i o n to the i n c o n t r o v e r t i b l e r o l e played by the educational and 
i n f o r m a t i o n media described i n previous paragraphs. 

608. At the same time i t should be noted that a t the congress r e f e r r e d to i n 
paragraph 56D above the vievr vras expressed t h a t , i n so f a r as such preventive 
measures vrere to be a p p l i e d i n the f i e l d of mental d i s o r d e r s or brealcdowns of moral 
v a l u e s , they would amount t o , 

" q u i t e g e n e r a l l y , prophyla;cy f o r mental d i s o r d e r s , and p a r t i c u l a r l y f o r 
(unconfined) n e u r o t i c p a t i e n t s , vrith the emphasis on aggressiveness and 
aggression f o s t e r e d and strengthened by s o c i a l , economic and p o l i t i c a l 
c o n t e x t s " . 3 0 / 

6 0 9 . In the same context, a t t e n t i o n vras dravm to the important i n f l u e n c e of a 
p r o p e r l y c o n s t i t u t e d and enlightened m i l i e u , f a m i l y o r s o c i a l group víhich could l e a d 
the person i n d i f f i c u l t y to r e f l e c t i o n and l u c i d i t y . S t r e s s was l a i d on the need to 
promote a renev/al i n the l i f e of man a,s an i n d i v i d u a l and i n h i s l i f e as a member of 
s o c i e t y , to strengthen conscious s t r u c t u r e s and at the same time defuse dangerous 
unconscious d r i v e s , to ensure the v a l i d i t y of human values, to strengthen the 
firmness of the ego and the person i n face of dangers, contagions and mental 
epidemics, and to develop avrareness, r e s p o n s i b i l i t y and p e r s o n a l i t y . ^9/ In 
essence, the need vras revealed to create 

"a nevr himanism ... born of acceptance of man's conscious v a l u e s , 
r e v i t a l i z a t i o n and resurgence of the repressed archetype of the e t e r n a l 
anthropos". 4 0 / 

610. The f o r e g o i n g suggests t h a t the prevention of genocide by means other than 
j u r i d i c a l measures forms p a r t of a very vast complex of a c t i o n s concerned, on the 
one hand, vrith the education and i n f o i m a t i o n of the i n d i v i d u a l and h i s mental and 
moral development and, on the other, vrith s o c i e t y and- i t s p o l i t i c a l , economic and 
s o c i a l s t r u c t u r e s , and a l s o i n v o l v i n g r e l a t i o n s betvreen peoples, t h e i r mutual 
co-operation and understanding. The S p e c i a l Rapporteur vrishes, hov/ever, to l a y 
s t r e s s on p r e v e n t i v e measures of an educational and i n f o r m a t i v e nature designed to 
combat p r e j u d i c e s , hatred and d i s c r i m i n a t i o n of any k i n d d e r i v i n g from n a t i o n a l , 
e t h n i c , r a c i a l o r r e l i g i o u s d i f f e r e n c e s , and t h e o r i e s , i d e o l o g i e s and p r a c t i c e s 
based on t e r r o r , r a c i a l incitement or any other form of c o l l e c t i v e hatred, and to 
promote a s p i r i t of peace, understanding and mutual respect and comprehension 
betv/een peoples and d i f f e r e n t human groups. 

3 8 / Cahen, l o c . c i t . , p. 69 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) ; see 
a l s o pp. 71-72. 

39/ Cahen, I p c ^ c i t . , pp. 72-74. 

4 0 / Cahen, l o c . c i t . , p. 76 ( t r a n s l a t i o n i n t o E n g l i s h by the S e c r e t a r i a t ) . 
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X. CONCLUSIONS Ш) IffiCOIHENDATIONS 

611. The purpose of the present chapter i s not to r e c a p i t u l a t e the c o n c l u s i o n s 
reached e a r l i e r i n the study as to disputed i n t e i p r e t a t i o n n o f p r o v i s i o n s of the 
Genocide Convention o f 1948- I t s aim i s to suggest conclusions u h i c h may ho 
u s e f u l f o r f u t u r e a c t i o n and, vrhore p o s s i b l e , to recommend such a c t i o n . 

612. The evidence provided e a r l i e r i n the study shows that there i s need f o r many 
more St a t e s to become p a r t i e s to r e l e v a n t Conventions. The General Assembly 
should t h e r e f o r e be recommended to urge a l l States not having done so to become 
p a r t i e s to the Convontion on the Prevention and Rmishment o f tho Crime of 
Genocide of 1940» the I n t e r n a t i o n a l Convention on the Suppression and Punishment 
of the Crime of A p a r t h e i d of 1973 and the Convention on the N o n - A p p l i c a b i l i t y o f 
S t a t u t o r y L i m i t a t i o n s to Uar Crimes and Crimes Against Humanitj"- of 1968. 

615. I t i s a l s o worth r e c a l l i n g that States p a r t i e s to the C-enocide Convention 
are l e g a l l y bound to adopt l e g i s l a t i v e measures d e a l i n g s p e c i f i c a l l y i / i t h the 
crime of genocide and i n c l u d i n g p r o v i s i o n s of c r i m i n a l law and c r i m i n a l procedure 
capable o f ensuring e f f e c t i v e p r e v e n t i o n and punishment o f t h a t crime. U i t h a 
vie\f to more e f f e c t i v e p r e v e n t i o n of tho crime, the p r o v i s i o n s i n q u e s t i o n should 
a l s o malee i t a punishable offence to engage i n propaganda i n favour o f genocide 
or to prepare f o r i t s commission. 

614. A number of a l l e g a t i o n s o f genocide have been made since tho adoption of 
the 1948 Convention. I n the absence of a prompt i n v e s t i g a t i o n of these 
a l l e g a t i o n s by an i m p a r t i a l body, i t has not been p o s s i b l e t o determine whether 
they were well-founded. E i t h e r they have given r i s e to s t e r i l e c o n t r o v e r s y or, 
because of the p o l i t i c a l circumstances, nothing f u r t h e r has been hoard about them. 
Por these reasons, the S p e c i a l Rapporteur f e e l s that the Commission on Human 
Rights should consider the s e t t i n g up o f ad hoc committees to i n q u i r e i n t o 
a l l e g a t i o n s o f genocide brought to the Imov/ledgo of the Commission by a Member 
State o r an i n t e r n a t i o n a l o r g a n i z a t i o n and supported by s u f f i c i e n t prima f a c i e 
evidence. 

615. The S p e c i a l Rapporteur considers that the causes and the p r e v e n t i o n o f 
genocide i n a l l i t s aspects r e q u i r e more d e t a i l e d i n t e r d i s c i p l i n a r y study. 

616. The connexion betv/een genocide and nazism i s c l e a r . I t v-/as the crimes 
committed by the Nazis against m i l l i o n s i n Germany and the t e r r i t o r i e s occupied 
by the Nazis t h a t , by arousing the i n d i g n a t i o n of manlcind, were a d e c i s i v e 
element l e a d i n g to the adoption by the United Nations of i n t e r n a t i o n a l measures 
aimed at preventing the recurrence o f such crimes and ensuring t h a t they be 
punished. Despite the steps talcen i n many c o u n t r i e s to prevent the r e b i r t h o f 
nazism, which engendered the extermination of m i l l i o n s of people, m a n i f e s t a t i o n 
of nazism o r neo-nazism continue to be reported i n c e r t a i n p a r t s of the v/orld. 
These developments c o n s t i t u t e a danger to i n t e r n a t i o n a l peace and s e c u r i t y and 
are incompatible w i t h the purposes and p r i n c i p l e s of the Charter of the 
United Nations and the U n i v e r s a l D e c l a r a t i o n of Нглпап R i g h t s . Therefore, groups 
and o r g a n i z a t i o n s v/hich subscribe to nazism or N a z i - l i k e i d e o l o g i e s o r engage i n 
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Nazi a c t i v i t i e s should he banned. I t i s recommended that the General Assembly c a l l 
upon a l l competent United Nations organs, s p e c i a l i s e d agencies and other 
i n t e r n a t i o n a l o r n a t i o n a l o r g a n i z a t i o n s to increase p u b l i c awareness of the 
danger o f a re-emergence o f nazism. A l l States should be urged to take vrithout 
delay l e g i s l a t i v e and other e f f e c t i v e measures vrith a vievr to the speedy and 
f i n a l e r a d i c a t i o n o f nazism, i n c l u d i n g s i m i l a r contemporary i d e o l o g i e s and 
p r a c t i c e s based upon t e r r o r and r a c i a l i n t o l e r a n c e . 

617. I n many i n s t a n c e s i n the past, r e l i g i o u s i n t o l e r a n c e has been one of the 
d e c i s i v e causes o f genocide. I t i s there f o r e proposed that the Sub-Commission 
on P r e v e n t i o n o f D i s c r i m i n a t i o n and P r o t e c t i o n of i l L n o r i t i c s should request the 
Commission on Human Rights t o a c c e l e r a t e the d r a f t i n g of a d e c l a r a t i o n on the 
e l i m i n a t i o n o f a l l f o m s of r e l i g i o u s i n t o l e r a n c e , vrith a vievr a l s o to the l a t e r 
e l a b o r a t i n g o f a convention on the subject. 

618. The Genocide Convention has not been an obstacle to the p e r p e t r a t i o n of that 
crime; and, i n the l i g h t of the vievis expressed by Governments and d i s t i n g u i s h e d 
s c h o l a r s on the question o f the e f f e c t i v e n e s s o f the Convention, the S p e c i a l 
Rapporteur b e l i e v e s that the Convention can only be considered a p o i n t o f 
departure i n the adoption of e f f e c t i v e interna,tiona.l measures to prevent and 
pimish genocide. He has expressed doubts and r e s e r v a t i o n s as to the e f f e c t i v e n e s s 
of c e r t a i n a r t i c l e s of the Convention, and has proposed t h a t the p o s s i b i l i t y be 
examined o f adopting nevr i n t e r n a t i o n a l measures f o r the e f f e c t i v e prevention and 
punisliment o f genocide. The S p e c i a l Rapporteur agrees vrith some members of the 
Sub-Commission l / that i t vrould be a mistalce to i n t e r p r e t the 1948 Convention i n 
broader terms than those envisaged by the s i g n a t o r i e s , and tha.t i t vrould be 
b e t t e r t o adhere to the s p i r i t and l e t t e r of the Convention and to prepare nevr 
instruments as appropria,tG; t h i s v/ould avoid r a i s i n g any d i f f i c u l t i e s f o r the 
States p a r t i e s . F or instance, from the revievr o f the problem o f ecocide regarded 
as a vrar crime, i n chapter IV of the present stud.y, i t follov/s that the question 
of ecocide has been placed by States i n a context other than t h a t of genocide. 
The S p e c i a l Rapporteur b e l i e v e s that an exaggerated ex t e n s i o n of the i d e a of 
genocide to cases o f ecocide v/hich have o n l y a, very d i s t a n t connexion vrith that 
i d e a i s l i a b l e to pr e j u d i c e the e f f e c t i v e n e s s o f the Genocide Convention. 

619. The S p e c i a l Rapporteur v/ould v/ish to add t h a t , i f i t i s decided to adopt 
new i n t e r n a t i o n a l instruments, i t v r i l l be necessarj'" to ensure tha.t such 
instruments should be open to a l l States, vrhether members o f the United Nations 
or not. 

620. There are c e r t a i n t o p i c s vrhich, i t i s recommended, should be excluded from 
anj;- nevr instruments d r a f t e d . 

1/ E/CN.4/Sub.2/SR.605, pp. 17I and I9I; E / C N . 4/Sub.2/SR.737, p.214-
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621. Since the I n t e r n a t i o n a l Convention on the Suppression and Punishment of the 
Crime o f A p a r t h e i d has heen adopted and has entered i n t o f o r c e , i t v / i l l no lo n g e r 
he necessary t o in c l u d e p r o v i s i o n s r e l a t i n g to apartheid i n any new i n t e r n a t i o n a l 
instruments d e a l i n g w i t h genocide. 

622. Moreover, should the adoption of nev i n t e r n a t i o n a l instruments he 
contemplated, the S p e c i a l Rapporteur i s of the opinion t h a t i t would not he 
de s i r a b l e to provide p r o t e c t i o n f o r p o l i t i c a l and other grou.ps not o r i g i n a l l y 
envisaged among the pr o t e c t e d groups, since such i n c l u s i o n v/ould prevent some 
States from becoming p a r t i e s to the nev/ instruments. He a l s o b e l i e v e s that 
other i n t e r n a t i o n a l instruments, 'such as the U n i v e r s a l D e c l a r a t i o n o f Human R i g h t s 
and the I n t e r n a t i o n a l Covenant on C i v i l and P o l i t i c a l R i g h t s , v/hich has entered 
i n t o f o r c e , e f f e c t i v e l j - - p r o t e c t p o l i t i c a l groups, v/ithout j e o p a r d i z i n g the 
o b j e c t i v e s pursued víith regard to the prevention and pvmishment of the crime o f 
genocide, 

623. I t i s recommended t h a t , i f a d e c i s i o n should be taken to d r a f t any nev/ 
instruments f o r the preven t i o n and punishment of genocide, a r t i c l e IV of the 
Convention,' d e a l i n g v/ith c r i m i n a l r e s p o n s i b i l i t y , should be re-examined v/ith a 
view to e l i m i n a t i n g as f a r as' p o s s i b l e the problems of i n t e r p r e t a t i o n v/hich are 
expressed i n chapter I I , s e c t i o n D, of the present study. 

624. The questions of the command of the lav/ and superi o r orders need f u r t h e r 
study, t a k i n g in;to account the re l e v a n t r u l i n g s of n a t i o n a l and i n t e r n a t i o n a l 
courts. The Sj J e c i a l Rapporteur i s not i n a p o s i t i o n to give an o p i n i o n on these 
questions. He has r a i s e d them i n order that they may be considered should i t be 
decided to adopt nev/ i n t e r n a t i o n a l instruments on the p r e v e n t i o n and punishment 
of genocide. 

625. The S p e c i a l Rapporteur b e l i e v e s that the compulsory j u r i s d i c t i o n of the 
I n t e r n a t i o n a l Court of. J u s t i c e over disputes betv/een c o n t r a c t i n g p a r t i e s r e l a t i n g 
to the i n t e r p r e t a t i o n , a p p l i c a t i o n or f u l f i l m e n t of the Genocide Convention might 
t h e o r e t i c a l l y be o f some importance f o r the a p p l i c a t i o n o f the Convention, 
bearing i n mind the non-existence o f an i n t e r n a t i o n a l c r i m i n a l c o u r t and the 
i n e f f e c t i v e n e s s o f the p r o v i s i o n s of a r t i c l e VI, on the competence o f n a t i o n a l 
covirts i n the t e r r i t o r y where the crime v/as committed, n e v e r t h e l e s s , the f a c t 
that a r t i c l e IX, concerning the j u r i s d i c t i o n of the I n t e r n a t i o n a l Court of J u s t i c e , 
has not been a p p l i e d , although a c t s o f genocide have been a l l e g e d s i n c e the 
194s Convention came i n t o f o r c e , c a s t s doubts on the p r a c t i c a l u s e f u l n e s s of t h i s 
a r t i c l e . 

626. I n viev/ o f the c o n s i d e r a t i o n s set out i n chapter I I , s e c t i o n P.3, of the 
present study, the S p e c i a l Rapporteur f e e l s that f u r t h e r thought v / i l l need to 
be given to the i d e a of e s t a b l i s h i n g an i n t e r n a t i o n a l c r i m i n a l court to t r j ^ 
a l l e g a t i o n s o f genocide. The Sub-Commission on Preve n t i o n of D i s c r i m i n a t i o n 
and P r o t e c t i o n o f M i n o r i t i e s should request the Commission on Нглпап R i g h t s t o 
ask the Economic and S o c i a l C o u n c i l to recommend to the General Assembly that 
i t resглne c o n s i d e r a t i o n o f the question of an i n t e r n a t i o n a l c r i m i n a l j u r i s d i c t i o n . 
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v;lîich the General Assembly, by i t s r e s o l u t i o n O98 ( i x ) of I 4 December 1 9 5 4 , had 
decided to postpone i x n t i l i t had considered the report of the S p e c i a l Committee 
on the Question of D e f i n i n g Aggression and had talcen up again the d r a f t code of 
offences a g a i n s t the peace and s e c u r i t y of manlcind. 

6 2 7 . I n the l i g h t of the d i s c u s s i o n of the question of the c o u r t s competent to 
t r y crimes o f genocide and of the o r i n c i p l e of u n i v e r s a l punishment,, appearing 
i n chapter I I , s e c t i o n P, of the present sttidy, the S p e c i a l Rapporteur f e e l s 
t h a t , since no i n t e r n a t i o n a l c r i m i n a l court has yet been e s t a b l i s h e d , the 
question o f u n i v e r s a l punishment should be considered again i f i t i s decided to 
prepare nev; i n t e r n a t i o n a l instruments f o r the p r e v e n t i o n and punishment of 
genocide, s i n c e i n p r a c t i c e , even i f a Government vrere to commit serious a c t s 
of genocide there vrould be, as there has alvrays been, some doubt as to the 
p o s s i b i l i t y o f i n d i c t i n g i t , u n less i t vrere replaced by a regime that vrould talco 
the necessary l e g a l a c t i o n . T/hile r e c o g n i z i n g the p o l i t i c a l i m p l i c a b i o n s of 
the a p p l i c a t i o n of the p r i n c i p l e o f u n i v e r s a l punishment f o r the crime of 
genocide, the S p e c i a l Rapporteur remains convinced t h a t the adoption of t h i s 
p r i n c i p l e v/ould help to malee the Genocide Convention more e f f e c t i v e . I'loroover, 
the adoption o f the p r i n c i p l e should not a u t o m a t i c a l l y e n t a i l the o b l i g a t i o n 
to prosecute persons g u i l t y of genocide. I t vrould merelj'- be an o p t i o n that 
c o u l d be used, p a r t i c u l a r l y i n the case of Governments, i n the l i g h t of a l l the 
circumstances and of the a d v i s a b i l i t y o f talcing appropriate a c t i o n . Moreover, 
a nev/ i n t e r n a t i o n a l instrument on genocide, e s t a b l i s h i n g the p r i n c i p l e of 
u n i v e r s a l j u r i s d i c t i o n , vrould o f f e r the choice betvreen e x t r a d i t i o n and the 
punishment of the crime by the State on vrhose t e r r i t o r y the g u i l t y person v/as 
found. 


