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! A/59/2005, 21 March, 2005, paragraph 129.

> lbid.

®  Rosemary Abi-Saab, Human Rights and Humanitarian Law in Internal
Conflicts. D. Warner (ed) Human Rights and Humanitarian Law, 1997. Kluwer Law
International, pp. 122-123.

*  Hans-Hoachim Heintze, On the relationship between human rights law
protection and international humanitarian law, ICRC. December 2004, Vol. 86, No. 856,
p. 798.

> John Dugard, Bridging the gap between HRsL and humanitarian law. The
punishment of offender. International review of the Red Cross, No. 423, p. 445 — 453.

®  Louise Doswald-Beck , International and humanitarian law and the Advisory
Opinion of the ICJ on the legality of the threat or use of nuclear weapons, ICRC,
International Review of the Red Cross no 316, p 41.

" A/59/2005, paragraph 144.

8 5/2004/567, SIRES/1366 (2001) op 10.

®  Hans-Joachim Heintze , Ibid, pp. 812,813.

10 walter Kalin, The struggle against torture, International Review of the Red
Cross, N0.324,p. 436.

1 As stated by H.J. Heintze “Some obligations in HRsL treaties remain in force
during armed conflicts. The result is ubdoubtedly a substantial overlap of both bodies of
law. However, the response of legal opinion to this situation differs. Some authors argue
against “advocating a merger of the two bodies of international law” and speak of the
theory of complementarity. According to this theory, HRsL law and IHL are not
identical bodies of law but complement each other and ultimately remain distinct. This
is undoubtedly true, but the point is that they do overlap”., ibid p. 794.

2 George Abi-Saab, Whither the International Community? European Journal
of International Law 9, 1998, p. 262 .

¥ Hans-Joachim Heintze, Ibid, p. 799.
The “laws of war” has generally fallen disuse. The phrase runs the risk of
giving the impression that the rules only apply where war has been declared. “War” is a
technical legal term. It is of significance in a domestic legal context. A declaration of
war may have the effect of triggering the applicability of certain legislation E.g. rules on
trading with the enemy; it may also have an effect on certain clauses in insurance
contracts. See generally, McNair & Watts, The Legal Effects of War, CUP, 4" Ed.,
1966. The international rules are, however, applicable by virtue of the existence of an

14
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armed conflict, whether or not war has been declared; Geneva Conventions of 1949,

common Article 2;  Protocol | of 1977, Article 1.3. Historically, “international
humanitarian law” was used to describe the rules on the protection of the victims of war,
as opposed to the rules on the conduct of hostilities. Since 1977, when Protocol | to the
Geneva Conventions of 1949 addressed both means and methods of warfare and rules on
the protection of victims, many commentators have used “international humanitarian
law” to include both the rules on the conduct of hostilities and those on the protection of
victims. That is the practice of the ICJ, as evidenced for example, in Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), judgment of 27 June 1986 and Legal Consequences of the Construction of a
Wall in the Occupied Palestinian Territory, Advisory Opinion of 9 July 2004 and of
the International Committee of the Red Cross (ICRC). Others, including many armed
forces, prefer the term the law of armed conflict to apply to both bodies of rules; E.g.
UK Ministry of Defence, The Manual of the Law of Armed Conflict, OUP 2004.

> Special Procedures refer to any individual or body addressing a human rights
issue which report to the Commission on Human Rights. They include Special
Rapporteurs (thematic and country), Working Groups, Independent Experts and
Representatives of the Secretary-General. The manner of their appointment is not
relevant for these purposes.

6 Rules the function or purpose of which was to regulate the conduct of fighting
go back avery long way. They start with the code of Sun Tzu, which is over 2,400 years
old; Sun Tzu, Onthe Art of War; http://www.kimsoft.com/polwar.htm. Every ancient
religion, including the three major monotheistic religions, contains principles restricting
the conduct of war, for example by limiting the legitimate targets of attack. In the
Middle Ages, principles of chivalry also contributed to the development of rules. In
other words, the origin of the rules predates the development of the sovereign State. It
should also be noted that many societies where conduct is subject to customary law also
have rules regulating the conduct of hostilities; E.g. ICRC, Spared from the Spear —
relating to Somalia. From the middle of the nineteenth century there has been the
development of treaty law, in spasmodic bursts. The Russian authorities, led by the Tsar,
played a vital role in the formulation of treaties dealing with the means and methods of
warfare; E.g. the Declaration of St Petersburg 1868; for all treaties, see the web-site
of the ICRC: www.icrc.org. At the domestic level, a code which was to serve as a
model for other States wasissued under the orders of President Lincoln during the
American Civil War. It is known by the name of its author — the Lieber Code;
Instructions for the Government of Armies of the United States in the Field, 24 April
1863. At around the same time, the ICRC was established, as a private association under



E/CN.4/Sub.2/2005/14
page 29

Swiss law. It acted as a catalyst for the creation of treaties dealing with the protection of
victims of war, in other words the wounded and sick, the shipwrecked and prisoners of
war. The treaty-making culminated in a series of consolidating and up-dating treaties in
1899 and 1907. There was very limited development in treaty law between 1907
and 1939, notwithstanding significant changes in technology, such as aircraft and
submarines. Texts were agreed, such as Rules concerning the Control of Wireless
Telegraphy in Time of War and Air Warfare. Drafted by a Commission of Jurists at the
Hague, December 1922 - February 1923 and a Treaty for the Limitation and Reduction
of Naval Armaments, (Part 1V, Art. 22, relating to submarine warfare). London, 22 April
1930; these texts were not in force during World War II. One significant text adopted
in that period was the 1925 Geneva Protocol for the Prohibition of the Use of
Asphyxiating, Poisonous or Other Gases, and of Bacteriological Methods of Warfare.
There were also further consolidating and up-dating treaties on the wounded and sick
and prisoners of war, which appear to have made a significant difference on the western
front of the European theatre of war in World War 1. The judgment of the Nuremberg
Tribunal, together with judgments adopted under Control Council Law No.10 in
occupied Germany and those of the Tribunals in the Far East, helped to clarify the rules
as they were in 1945. The principles affirmed in the Charter of the Nuremberg Tribunal
were endorsed by the General Assembly; Affirmation of the Principles of International
Law recognised by the Charter of the Nuremberg Tribunal. Resolution 95 (I) of the
United Nations General Assembly, 11 December 1946. In 1949, again under the aegis of
the ICRC, the four Geneva Conventions were adopted. The first three, which dealt with
the wounded and sick, the shipwrecked and prisoners of war, consolidated and up-dated
the previous law, in the light of recent experience. The fourth, the need for which had
again been made clear during World War II, dealt with civilians in the power of an
opposing belligerent and civilians in occupied territory. Convention (1V) respecting the
Laws and Customs of War on Land and its annex: Regulations concerning the Laws
and Customs of War on Land. The Hague, 18 October 1907 contained some provisions
on occupation but those dealing with the relations between the occupying power and the
civilian population were very rudimentary. The fourth Geneva Convention contains
some provisions, in Part Il, of application to civilian populations generally and
principally concerning access to medical care; the bulk of the provisions, however,
deal with civilians in the power of the other side. Until 1977, there had been no
successful attempt to up-date the rules on the conduct of hostilities generally. This may
have been partly attributable to the reluctance, after both the first and second world
wars, to regulate a phenomenon which the League of Nations and later the
United Nations were intended to eliminate or control. During this time the Hague
Convention for the Protection of Cultural Property in the event of armed conflict was
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concluded. In 1977 two Protocols to the Geneva Conventions of 1949 were adopted.
Protocol | dealt with international armed conflicts. It up-dated provisions on the
wounded and sick and, most importantly, formulated rules on the conduct of hostilities.
The Protocol deals with the effects on land of land, aerial and naval warfare but does not
otherwise address naval warfare. That area of law formed the object of study by a group
of governmental experts and academics and resulted in the publication of International
Institute of Humanitarian Law (Louise Doswald-Beck, ed.), San Remo Manual on
International Law Applicable to Armed Conflicts at Sea, Grotius Publications, CUP,
1995. Protocol Il addressed high-intensity non-international armed conflicts and
developed common Article 3 of the Geneva Conventions of 1949, the first treaty
provision to address conflicts not of an international character. In 1980 a convention on
certain conventional weapons was adopted. It is usually known as the CCW. Its full title
is Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons Which May be Deemed to be Excessively Injurious or to Have Indiscriminate
Effects. Geneva, 10 October 1980. The most recent addition to the protocols addresses
explosive remnants of war. The Convention was essentially an umbrella, under which
sheltered Protocols on certain specific conventional weapons. Since 1990 there have
been developments in treaty law and outside that framework. The former include further
protocols to the CCW, the modification of the treaty itself to apply in situations both of
international and non-international conflict, the Ottawa Convention on anti-personnel
mines of 1997, a second protocol to the Hague Convention on Cultural Property, making
the Convention applicable in situations of non-international conflict and the adoption of
the Statute of the International Criminal Court. It is not enough that treaties are
concluded if they are not then ratified. The four Geneva Conventions of 1949 have
achieved nearly universal ratification. Protocol | of 1977 has been ratified by over 160
States and Protocol II by nearly 160 States. Nearly 100 States are parties to
the 1980 CCW. Mere numbers are not necessarily significant. The Protocols have been
ratified by certain specially affected States, such as France, the Russian Federation and
the UK but not ratified by others, such as Iran, Irag, the PRC and the USA. It is also
necessary to remember that ratification is not necessarily accompanied by
implementation, in law or in practice. Outside the treaty-making framework, the most
important development has been the case-law generated by the International Criminal
Tribunal for the Former Yugoslavia (ICTY) and the International Criminal Tribunal for
Rwanda (ICTR), which have provided a model for other bodies, such asthe Special
Court in Sierra Leone. Finally, 2005 has seen the publication of the ICRC study
on customary IHL ; Henckaerts & Doswald-Beck, Customary International

Humanitarian Law, 2 vols., CUP, 2005. The ICRC was mandated to produce the study
by a resolution of the 26™ International Conference of the Red Cross and Red Crescent
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in 1995. Weapons of mass destruction, such as chemical, biological and nuclear
weapons, are dealt with not as LOAC/IHL issues but are the subject of negotiation in the
UN disarmament process.

7 E.g. “Members of the armed forces of a Party to a conflict ... are combatants,
that is to say, they have the right to participate directly in hostilities.”;  Protocol I,
Article 43.2 (emphasis added).

8 International Covenant on Civil and Political Rights, Article 6.

See generally, HRC General Comment 31, The nature of the general legal
obligation imposed on States parties, CCPR/C/21/Rev.1/Add.13, 29 March 2004.

2 E.g. Trial of Pakistani Prisoners of War (Pakistan v. India); by decision
of 15 December 1973, the case was removed from the list. The treaty law relating to
international conflicts envisages the possibility of inter-State civil clams; e.g.
Convention (IV) respecting the Laws and Customs of War on Land, The Hague, 18
October 1907, Article 3;  Protocol | of 1977, Article 91.

2L The enforcement provisions of the four Geneva Conventions are worded in the
same way mutatis mutandis. By way of example, the enforcement provisions of the first
Convention provide, “Art. 49. The High Contracting Parties undertake to enact any
legislation necessary to provide effective penal sanctions for persons committing, or
ordering to be committed, any of the grave breaches of the present Convention defined
in the following Article. Each High Contracting Party shall be under the obligation to
search for persons alleged to have committed, or to have ordered to be committed, such
grave breaches, and shall bring such persons, regardless of their nationality, before its
own courts. It may also, if it prefers, and in accordance with the provisions of its own
legislation, hand such persons over for trial to another High Contracting Party
concerned, provided such High Contracting Party has made out a prima facie case.
Each High Contracting Party shall take measures necessary for the suppression of all
acts contrary to the provisions of the present Convention other than the grave breaches
defined in the following Article.

19

Art. 52. At the request of a Party to the conflict, an enquiry shall be instituted, in a
manner to be decided between the interested Parties, concerning any alleged violation of
the Convention.

Once the violation has been established, the Parties to the conflict shall put an end
to it and shall repress it with the least possible delay.” Protocol | of 1977 builds on the
earlier provisions by providing additional “grave breaches’. In addition, it spells out the
responsibility of commanders for the enforcement criminal matters and for co-operation
in enforcement (Articles 88 and 89).
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22 Kalshoven, F., State Responsibility for Warlike Acts of the Armed Forces, 40
ICLQ (1991) 827; see also the contributions of Kalshoven, David and Greenwood in H.
Fuijta, . Suzuki, K. Nagano (eds), War and Rights of Individuals, Nippon Hyoron-sha
Co, Ltd. Publishers, Tokyo, 1999. There are usually two different types of problem with
such claims. First, if claming against the offending State, the claim will have to be
brought in its own courts. Before the courts of other States, the claim would hit the
barrier of sovereign immunity; Al-Adsani v. the United Kingdom, 35763/97, ECHR,
judgment of 21 November 2001; with regard to claims brought against individual State
agents, as opposed to the State itself, see Foakes & Wilmshurst, State Immunity: the
United Nations Convention and its effect, Chatham House, ILP BP 05/01, May 2005. In
many States, rules of domestic law on jurisdiction prevent foreigners bringing claims
arising out of the extra-territorial conduct of their armed forces. Second, it is common,
at the end of an international conflict, for States to make arrangements for
compensation. It is possible that such arrangements will provide for claims to be
brought by individuals; e.g under the United Nations Compensation Commission,
which deals with claims arising out of the Iragi invasion and occupation of Kuwait.
Where that is not the case, if there were an independent possibility of individual claims,
States would not, by their agreement, be able to determine once and for all their
reciprocal commitments. The Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law (E/CN.4/RES/2005/35), recently
adopted by the Commission, need to be understood against this background. Certain
States have reservations as to the applicability of the Basic Principles to violations of
LOAC/IHL.

% There are other reasons why individuals bring claims, such as obtaining
vindication of what they have claimed occurred, where the State is denying the
applicant’s version of events, or in an attempt to obtain the truth or to secure
accountability.

2 A trust fund is to be established for the benefit of victims of crimes under
Article 79 of the Statute.

»  E.g. Suter K.D., “An enquiry into the meaning of the phrase “Human Rights
in Armed Conflicts”, Rev. de Droit Pénal Militaire et de Droit de la Guerre, XV (3-4),
1976, p.393; Meyrowitz H., “Le Droit delaguerre et les droits de|’homme”, Rev.
du Droit Public et de la Science Politique en France et al’Etranger, 5, 1972, p.1059.

% E.g. Meron T., Human Rights in Internal Strife: Their International
Protection, CUP, 1987; Human Rights and Humanitarian Norms as Customary Law,
OUP, 1989.
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2 See for example the use made of human rights in the case of Tadic, (IT-94-1)

Interlocutory Appeal on Jurisdiction, Appeal Chamber, ICTY, 2 October 1995; on the
usefulness of HRsL for the ICRC, see Pejic J., The Law of Armed Conflict: Problems
and Prospects, Chatham House, 18-19 April 2005, summary of proceedings, pp.42-45.

% Human Rights in Armed Conflicts. Resolution XXIII adopted by the
International Conference on Human Rights. Teheran, 12 May 1968.

% E.g. Resolution 1592 on the Situation concerning the Democratic Republic of
Congo, S/IRES/1952 (2005), adopted on 30 March 2005.

% |1CJ, Advisory Opinion, July 8, 1996, para.25.

3 1CJ, Advisory Opinion, 9 July 2004.

¥ |bid, para.106.

¥ An article and a protocol to the Convention on the Rights of the Child
expressly address an issue which arises in situations of conflict — the conscription or
recruitment of child soldiers and their participation in conflict; Convention on the
Rights of the Child, Article 38 and second optional protocol. The Convention against
Torture addresses a phenomenon that is prohibited in all circumstances. LOAC/IHL
prohibits the infliction of torture or cruel or inhuman or degrading treatment or
punishment in both international and non-international conflicts. In the case of CEDAW,
CERD and the Convention on Migrant Workers, the treaty bodies may have to address
the issue indirectly.

% CCPR/C/21/Rev.1/Add.11. To the best of the author’s knowledge, no State has
commented on the General Comment. This is in contrast to the situation after the HRC
adopted General Comment 24 on reservations to human rights treaties. Three States,
France, the UK and the USA, criticised certain paragraphs in that General Comment.
Where a State does not object to a General Comment, especially where that particular
State has in the past criticised a General Comment, that may be thought to imply, if not
approval, at least non-objection. This is particularly important in the case of General
Comments 29 and 31; see further below.

% “The Covenant requires that even during an armed conflict measures
derogating from the Covenant are allowed only if and to the extent that the situation
constitutes a threat to the life of the nation.”; ibid, para.3, emphasis added. The
immediately preceding sentence makes it clear that “armed conflict” is being used to
describe a situation in which LOAC is applicable; “During armed conflict, whether
international or non-international, rules of international humanitarian law become
applicable and help, in addition to the provisions in article 4 and article 5, paragraph 1,
of the Covenant, to prevent the abuse of a State’s emergency powers.” Dennis, in the
context of an article disputing the extra-territorial applicability of HRsL, cites evidence
from the negotiating record with regard to ICCPR Article 4 which in fact supports the
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continued applicability of non-derogable HRsL in time of war. States were expressly
trying to ensure that the article was consistent with the general international rules
regarding the non-applicability of legal obligations in time of war, unless the obligation
provided for continued applicability. The UK legal adviser suggested that the purpose of
Article 4 was to prevent States from arbitrarily derogating from human rights
obligations “in time of war”. War, unlike armed conflict, is a technical term and can
only exist between two States. The annotation prepared by the Secretary-General again
suggested that the function of Article 4 was to make express provision for limited
continued applicability “in time of war”. This evidence does not address extra-territorial
applicability but continued applicability in situations of conflict. Dennis M.,
“Application of Human Rights Treaties Extraterritorially in Times of Armed Conflict
and Military Occupation”, 99 AJIL (2005) p. 119 at pp.137-8.

% «Although it is not the function of the Human Rights Committee to review the
conduct of a State party under other treaties, in exercising its functions under the
Covenant the Committee has the competence to take a State party’s other international
obligations into account when it considers whether the Covenant allows the State party
to derogate from specific provisions of the Covenant.”; ibid, para.10.

8 «As certain elements of the right to a fair trial are explicitly guaranteed under
international humanitarian law during armed conflict, the Committee finds no
justification for derogation from these guarantees during other emergency situations.”;
ibid, para.16.

% “In order to protect non-derogable rights, the right to take proceedings before
a court to enable the court to decide without delay on the lawfulness of detention, must
not be diminished by a State party’s decision to derogate from the Covenant.”; ibid,
para.16.

% |bid, Footnote 9 in para. 16 states in part “See the Committee’s concluding
observations on Israel (1998) (CCPR/C/79/Add.93), para. 21: “... The Committee
considers the present application of administrative detention to be incompatible with
articles 7 and 16 of the Covenant, neither of which allows for derogation in times of
public emergency ... . The Committee stresses, however, that a State party may not
depart from the requirement of effective judicial review of detention.” It should be noted
that certain States, whilst not apparently objecting in principle to the possible
applicability of the two legal regimes, have objected to particular manifestations of it.
So, for example, the Netherlands objected to attempts by the HRC to raise events in
Srebrenica; UN Doc. CCPR/CO/72/NET/Add.1, para. 19 (2003) cited in Dennis;
note 35, p.125, footnote 47. Thisis a particularly interesting case because it is not clear
that LOAC/IHL is applicable in peace support operations.

49" |CJ, note 31, para.112 — the Court expressly endorsed the Committee’s view.
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4l E.g. Report of the Special Rapporteur (Mr. Felix Ermacora) on the Situation of

Human Rights in Afghanistan, A/49/650, November 8, 1994; Situation of Human
Rightsin Afghanistan, General Assembly Resolution A/RES/49/207, March 6, 1995. See
also, Report of the Special Rapporteur on Extra-Judicial, Summary or Arbitrary
Executions, E/CN.4/2004/7, December 22, 2003, paras. 26-32;  specific situations
referred to include belligerent occupation (Israel and the Occupied Territories) and
international armed conflict (military operations in Iraq in the spring of 2003, which at
some point became a military occupation), aswell asinternal conflicts; Report of the
Independent Expert on the situation of human rights in Afghanistan, Mr. Cherif
Bassiouni, E/CN.4/2005/122, 11 March 2005; the Report of John Dugard, the Special
Rapporteur on the Question of the Violation of Human Rights in the Occupied Arab
Territories, including Palestine, E/CN.4/2004/6, September 8, 2003, which refers to
particular principles of both HRsL and IHL; Report of the Independent Expert on the
guestion of the protection of human rights and fundamental freedoms while countering
terrorism (Mr. Robert K. Goldman), E/CN.4/2005/103, 7 February 2005. The Special
Rapporteurs on Extra-Judicial, Summary or Arbitrary Executions routinely include in
the reports references to the law of armed conflicts, as well as to human rights law. The
difficulties which arise in relation to this particular mandate from a failure to take into
account LOAC/IHL are illustrated by a comment of a former Special Rapporteur;
“Governments must not resort to aerial bombing, use of snipers or pre-emptive strikes.
The international community should take note of this growing tendency to use excessive
force; " E/CN.4/2004/7, December 22, 2003, para. 96.2.

“2 Report of the Working Group on Arbitrary Detention, (E/CN.4/2003/8),
December 16, 2002, paras. 61-64. Two separate issues have been of concern to the
Working Group: detentions within the USA after 9/11 effected under powers under
immigration law and detentions in Guantanamo Bay. The discussion here concerns only
the latter category. The United States has provided information in the case of at least
some persons detained within the United States; E/CN.4/2004/3/Add.1, p.20, opinion
21/2002. This suggests that it is deliberately drawing a distinction between the two
categories of detainees.

“ The United States has ratified the International Covenant on Civil and Political
Rights. It has not entered a notice of derogation in relation to its activities since 9/11.
On the implications of afailure to derogate, see further below.

4 Letter dated 2 April 2003 from the Permanent Mission of the United States of
America to the United Nations Office at Geneva addressed to the secretariat of the
Commission on Human Rights, E/CN.4/2003/G/73, 7 April 2003.
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4 Opinion 5/2003, Opinions adopted by the Working Group on Arbitrary

Detention, E/CN.4/2004/3/Add.1, 26 November 2003, pp.33-35; the Opinion was
adopted on 8 May 2003. The British position, in relation to those detained in Iraq, is
significantly different from that of the US. The UK acknowledges the applicability of
the UDHRs to all detainees. It expressly rejects the idea that PoWs and security
detainees have protection under human rights treaty law, notably the ICCPR. It does not
do this on the basis that the situation is one in which LOAC/IHL is applicable but rather
on the basis that those particular detainees are recognised as being protected by Geneva
Conventions |11 and IV and those protections are being afforded them. It did not appear
to reject the applicability of the ICCPR to criminal detainees. This approach, unlike that
of the US, is consistent with that taken by the ICJ. See generally Report of the Working
Group on Arbitrary Detention, E/CN.4/2005/6, 1% December 2004, especially at
paras. 6-9. See also the UK’s 4" periodic report to CAT, the list of issues, the statement,
the response and the concluding observations. It is not clear whether the UK accepts
the scrutiny of human rights mechanisms to ensure that the rights under the Geneva
Conventions are being respected.

% Opinion 5/2003, Opinions adopted by the Working Group on Arbitrary
Detention, E/CN.4/2004/3/Add.1, 26 November 2003, pp.33-35, para.l2. The US
refused to provide information about the four cases, interestingly apparently citing
reasons of national security rather than lack of jurisdiction; Report of the Working
Group on Arbitrary Detention, E/CN.4/2004/3, 15 December 2003, para.19.

4 E.g. Vienna Convention on the Law of Treaties, Article 60.5, dealing with the
consequences of a material breach.

“  The US Operational Law Handbook 2004 (Berger, Grimes & Jensen, Eds.)
contains a chapter dealing expressly with human rights law. It finds those rules of HRsL
which represent customary international law to be applicable to US armed forces,
including when acting extra-territorially. It states that, for reasons of domestic US law,
because the treaties are not self-executing, treaty obligations are not applicable
extra-territorially; see further below. In its second periodic report to CAT, 6 May 2005,
the US explains the steps it has taken to give effect to its obligations, including in
relation to detainees in Irag, at least some of whom were clearly protected under
LOAC/IHL. There is no suggestion that CAT has no jurisdiction on account of the
applicability of LOAC/IHL;  http://www.state.gov/g/drl/rls/45738.htm#additional .

49 The African Commission on Human and Peoples’ Rights has addressed
situations of conflict. The African Charter does not contain a derogation clause but the
Commission takes the situation in a State into account when dealing with individual
applications or country missions.

% OAS.Treaty Series No. 36, 1144 UNTS123, entered into force July 18, 1978.
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®L 119 UNTS 3, entered into force December 13, 1951; amended by Protocol of
Buenos Aires, 721 UNTS 324,

2 Habeas corpus in emergency situations, Advisory Opinion OC-8/87 of January
30, 1987 and judicial guarantees in states of emergency, Advisory Opinion OC-9/87 of
October 6, 1987.

% Abella v. Argentina, Case 11.137, Report N° 55/97, Inter-Am.C.H.R.,
OEA/Ser.L/V/11.95 Doc. 7 rev. at 271 (1997).

*Las Palmeras v. Colombia, Preliminary Objections, Judgment of February 4,
2000.

> Judgment of November 25, 2000, Inter-Am Ct. H.R. (Ser. C) No. 70 (2000).

*®  |bid, para. 209.

> They include the four inter-State cases brought by Cyprus against Turkey, the
individual applications brought against Turkey arising out of its occupation of northern
Cyprus and arguably Part 111, section Il of the fourth Geneva Convention was applicable
to the facts in Issa and others v. Turkey, 31821/96, admissibility decision of May 30,
2000; decision of second Chamber, 16 November 2004; see also Bankovic and others
v. Belgium and 16 other members of NATO, 52207/99, Admissibility Decision of 12
December 2001.

*  |sayeva, Yusupova and Bazayeva v. Russia, 57947/00, 57948/00 and 57949/00,
judgment of 24 February 2005 and two other cases involving three applicants in which
judgment was given on the same day. The cases concern incidents which arose during
military operations in Chechnya. The Russian Constitutional Court has determined
that the situation falls within Protocol Il to the Geneva Conventions; Judgment of the
Constitutional Court of the Russian Federation of 31 July 1995 on the constitutionality
of the Presidential Decrees and the Resolutions of the Federal Government concerning
the situation in Chechnya, European Commission for Democracy through Law of the
Council of Europe, CDL-INF (96) 1.

% E.g. at certain times the situation in Northern Ireland and south-east Turkey;
the governments in question denied that the situation constituted an “armed conflict”.

% E.g. Brogan & othersv. UK, ECHR, 11209/84, 11234/84, 11266/84, judgment
of November 29, 1988 and Aksoy v. Turkey, ECHR, 21987/93, judgment of December
18, 1996, on periods of detention when investigating terrorist crimes; Kaya v. Turkey,
ECHR, 22729/93, judgment of February 19, 1998, on carrying out autopsies in situations
of conflict.

. The fact that this occurs in some cases but not others raising a very similar
issue suggests that whether LOAC/IHL is used may depend on the individual judge or
member of the secretariat responsible for the case e.g. contrast Ergi, ECHR, 23818/94,
judgment of July 28, 1998 where the legal issue was handled consistently with
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LOAC/IHL and Ozkan & others, ECHR, 21689/93, judgment of April 6, 2004, where no
attention at all appears to have been paid to LOAC/IHL; see paras. 103-6 & 305-6. In
the Chechen cases, note 58, the ECHR appears to have used a law enforcement test,
rather than a LOAC/IHL test in para. 171 but it did take into account the need for
precautions in attack. It is not clear whether in non-international conflicts a party can
target the fighters of the other side without the need for them to be posing athreat. In
international conflicts, combatants can be targeted at any time. It is not clear whether
that is also the case for civilians taking a direct part in hostilities in a non-international
conflict, particularly since they can only be targeted for such time as they are
participating.

2 In the first two cases brought by Cyprus against Turkey, the Commission
determined that, as Turkey had not derogated, the only grounds for detention were those
set out in Article 5 of the Convention. This meant that the detention of PoWs was
unlawful; 6780/74 & 6950/75, Report of the Commission, adopted on 10 July 1976;
two members of the Commission suggested that LOAC/IHL became applicable by virtue
of the facts and should have been taken into account with or without derogation.

% See history, note 16 above.

% Note 34 and accompanying text.

In the case of the initial American operations in Afghanistan in October 2001,
there is no doubt that there was an international armed conflict between the USA and its
allies and the Afghan authorities (the Taliban), assisted by Al Qaida. Common
Article 2 of the Geneva Conventions 1949 makes it clear that it is not necessary for a
State to recognise its opponent as the legitimate authority; it is sufficient for it to be
the de facto authority in control of the State. There was presumably, at the same time,
a non-international conflict between the Taliban and the Northern Alliance, unless the
latter were fighting as part of the American armed forces. At some point, the
American forces were present with the consent of the newly installed authorities.
From then on, it would appear that there has been a non-international conflict between
the US armed forces and the remnants of the Taliban and Al Qaida; PejicJ., “Terrorist
Acts and Groups: A Role for International Law? ", LXXV BYIL (2004),

forthcoming, p.1. At the time of the drafting of common Article 3, it would appear that
the negotiating parties assumed that the conflict occurred between a non-State party and
the State whose territory it was; Pictet J. (Ed.) Commentary to the Geneva Conventions
of 1949, 4 volumes, 1952,1960, 1960 and 1958, ICRC; commentary to common Article
3. There is nothing on the face of the provision, however, that precludes its
applicability between a non-State group and a State operating with the consent of the
territorial State. At what point did the conflict shift from being international to being
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non-international ; was it with the installation of President Karzai, with his
endorsement by the Loya Jirga or only after elections? Similar difficulties arise in
relation to Irag. It started out as an international armed conflict and then a belligerent
occupation. At what point did the coalition forces cease to be occupying forces or do
they in fact remain occupying forces, if the notion of the consent to their presence of
sovereign Iragi authorities is something of an illusion? If an intense military operation
occurs during a military occupation, as was the case at Falluja, is that subject to the law
and order powers of the occupying power or to the provisions on the conduct of
hostilities in Protocol | or customary law? The ICJ addressed the question in an
ambiguous way in the Advisory Opinion on the Wall, note 31 at para. 124. It is not
clear whether the Court was saying that, at the relevant time, the provisions on the
conduct of hostilities were not applicable on the facts or whether it was suggesting that,
as a matter of law, once territory is occupied the rules on the conduct of international
operations are no longer applicable, presumably meaning that they must take place in
accordance with the law and order authority of the occupying power. Further problems
arise in the case of isolated individual attacks, such as the attack in Yemen by the
American predator drone; Pejic, art. cit., pp. 17-18. It may have been an armed
attack but did it constitute an armed conflict?

%  LOACI/IHL treaties are not drafted in the same way as HRsL and cannot be
interpreted in the same way. The Abella case, note 53, shows that a human rights body
is perfectly capable of applying LOAC/IHL properly, when it has the requisite expertise.

" US Operational Law Handbook (2004), note 48, pp. 48-49; Dennis M.,
note 35.

® In addition to general comments 15 and 31 and the case-law before human
rights bodies, there is a human rights treaty designed to protect foreigners, the
International Convention on the Protection of the Rights of all Migrant Workers.

% Under the law of state responsibility, States are responsible to other States for
the treatment of nationals of the other. This is not based on the individual rights of the
victim but rather treats the individual as a species of state property.

" Bankovic, note 57;  Dennis, note 35.

Cyprus v. Turkey, note 62.

In the second US periodic report to CAT, note 48, the US sets out the measures
it has taken to protect detainees in Afghanistan and Irag. The UK accepted the
applicability of HRsL to common criminals in Iraq in its dialogue with the Working
Group on Arbitrary Detention, note 45. The 17 respondent Governments in the case of
Bankovic, note 57, stated that the Convention was applicable to persons detained outside
national territory; para. 37.

71
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" The case-law will be examined in the context of that particular question. The

totality of the case-law represents the evidence that applicability of HRsL
extra-territorially cannot be rejected in principle. It should also be noted that the 1CJ
Advisory Opinion, note 31, concerned the applicability of HRsL outside national
territory, in territory occupied by lIsrael. The issue of the circumstances in which a
person outside national territory is nevertheless within the jurisdiction for the purposes
of HRsL specifically in the context of military operations is the subject-matter of
litigation in various States, including Italy and the Netherlands. In the case of the UK,
such an issue has arisen in relation to deaths at the hands of British armed forces in Iraq
during the period of military occupation; Al-Skeini et al. v. Sec. of State for Defence,

[2004] EWHC 2911; both sides are appealing the decision of the High Court.

" Under Article 2 of the ICCPR, a State undertakes to respect and ensure the
rights of “all individuals within its territory and subject to its jurisdiction”. The HRC
has in recent times interpreted “and” disjunctively; general comment 31, note 19.
Article 2 of CAT provides that States will take measures to prevent “acts of torture in
any territory under its jurisdiction”; it is unusual in that the focus is not on the
individual victim. Article 22 of CAT provides for petitions from “individuals subject
toitsjurisdiction”. There is no analogous provision in the CESCR, but the Committee
has interpreted the Covenant as applying to an occupying power in occupied territory, a
view which has been endorsed by the ICJ. Under Article 1 of the American
Convention, States undertake to respect the rights of “all persons subject to their
jurisdiction”. There is no general jurisdictional clause in the African Charter on
Human and Peoples’ Rights. The Protocol establishing the African Court defines the
jurisdiction of the Court but not that of the High Contracting Parties. Under Article 1
of the ECHR, States undertake to “secure to everyone within their jurisdiction” the
rights under the Convention.

> Note 19, para.10.

® " Thisis subject to a significant qualification. Under LOAC/IHL, an occupying
power is not allowed to change the law in place in the territory, except where it is
necessary to do so for its own security; Hague Convention IV (1907), annex Article
43; Geneva Convention IV, Article 64. In a situation of military occupation, by
definition the territory “is actually placed under the authority of the hostile army” and
“[t]he occupation extends only to the territory where such authority has been established
and can be exercised”; Hague Convention IV (1907), Annex, Article 42; emphasis
added.
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" HRC Concluding Observations on Periodic Reports of Israel, UN

Doc.CCPR/C/79/Add.93, para.10 ; CCPR/COI/78/ISR, para. 11 ; of Syria,
CCPR/CO/71/SYR, para. 10 and of Morocco CCPR/C/79/Add.113, para.9 and
CCPR/CO/82/MAR, 1 December 2004, paras. 8 & 18; ECHR: the inter-State
litigation between Cyprus and Turkey culminating in 25781/94, judgment of 10 May
2001 and the individual applications against Turkey arising out of the situation in
northern Cyprus such as the case of Loizidou, ECHR, 15318/89, judgment of 18
December 1996.

8 Contrast concluding observations on the third and fourth periodic reports of
Israel, note 77. In the third report, the HRC pointed to “ ... the long-standing presence of
Israel in these territories, Israel’ s ambiguous attitude towards their future status, as well
as the exercise of effective jurisdiction by Israeli security forces therein”; para.10,
emphasis added. In the fourth report, the HRC stated “... the provisions of the Covenant
apply to the benefit of the population of the Occupied Territories, for all conduct by the
State party’ s authorities or agents in those territories that affect the enjoyment of rights
enshrined in the Covenant and fall within the ambit of State responsibility of Israel
under the principles of public international law”; para.11, emphasis added.

" llascu & others v. Moldova & the Russian Federation, with Romania
intervening, ECHR, 48787/99, Judgment of 8 July 2004; the view of the Court may
have been affected by the fact that Russian forces were responsible for the original act
of detention.

8  ECHR, 31821/96, admissibility decision of May 30, 2000; decision of second
Chamber, 16 November 2004.

8 Behrami v. France, 71412/01, ECtHR, 16 September 2003; the case has been
communicated to the French government. One child was killed and another injured when
a cluster weapon exploded in the French area of operations in Kosovo; see generally
HRC, General Comment 31, note 19.

% HRC 29 July 1981, UN Doc.A/36/40, 176; Communication N0.52/1979,
CCPR/C/13/D/52/197.

8 |ACHR Report No. 109/99, Case No. 10,951, 29 September 1999, Ann. Rep.
IACHR 1999.

8  Center for Constitutional Rights; http://www.ccr-ny.org/v2/legal/september
11th/docs/3-13-02%201 ACHRA doptionof PrecautionaryM easures. pdf.

% ECHR, 46221/99, judgment of 12 March 2003;  Grand Chamber judgment of
May 12, 2005, para.91. This decision postdates that in Bankovic, note 57.

%  Lopez Burgos, note 82, para 12.2, emphasis added. This s further confirmed in
the separate opinion of Mr. Tomuschat.
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8 Note 57.

8 E.g. In the llascu case, note 79, different violations were found against
Moldova and Russia;  contra Bankovic, note 57.

8  Disabled Peoples’ International et al v. United States, Case 9213, Inter-Am.
C.H.R. 184, OEA/ser. L/V/I1.71, doc. 9 rev. 1 (1987) (Annual Report 1986-1987).

% gsalas and others v. the United States, IACHR Report No0.31/93, Case No.
10,573, 14 October 1993, Ann. Rep. IACHR 1993, 312.

% X v Federal Republic of Germany (Application No 1611/62; 25 September
1965), 8 Ybk ECHR, p.158 at 169; WM v Denmark, 17392/90, admissibility decision
of 14 October 1992.

% varnava & others v. Turkey, 16064/90 & others, admissibility decision of
April 14, 1998.

% Note 82.

% Such a test has the additional advantage of being consistent with the law of
State responsibility. It also ensures that applicants complaining of the same acts under
the same control of the same State agents are treated in the same way, whether the harm
occurs within or outside national territory. E.g. Isiyok v. Turkey, 22309/93, admissibility
decision of 3 April 1995; friendly settlement of 31 October 1997; the alleged
violation was the harm that resulted from aerial bombardment. It would seem somewhat
strange if whether or not a victim is within the jurisdiction of a State depends on which
side of the border the missile falls. It would also ensure that victims of aerial attack
would be subject to the same jurisdictional criterion as victims of ground attack. If the
test used is control of the victim, as opposed to control over the infliction of the alleged
violation, ground forces may be found to be in control of the applicant, as in the
Issa case, note 57, but it is difficult to see how airborne forces could be, even when that
person is intentionally targeted. The difficulty with the admissibility decision of the
ECHR in the case of Bankovic, note 57, is that it appears to make jurisdiction dependent
on the colour of the uniform or on the type of weapon used.

% E.g. the common practice, prohibited under LOAC/IHL, of removing the ears
of dead opponents as some form of trophy; e.g. Akkum, Akan and Karakoc v. Turkey,
ECHR, 21894/93, judgment of March 24, 2005.



