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Annex
ADMINISTRATION OF JUSTICE
Issue of the administration of justice through military tribunals
Report submitted by Mr. Louis Joinet pursuant to
Sub-Commission decision 2001/103
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Introduction

1. Since the 1960s, the Sub-Commission has played a pioneering role in drawing the attention
of the Commission on Human Rights to the risks of human rights violations arising when the
justice is administered by military tribunals. The Sub-Commission has considered three themes,
which have taken the form of studies on:

(a) Equality in the administration of justice (see the report submitted in 1969 by
Mr. Rannat: E/CN.4/Sub.2/296/Rev.1);

(b) Implications for human rights of situations known as states of siege or emergency
(see the report of Ms. Questiaux: E/CN.4/Sub.2/1982/15);

(c) Human rights and states of emergency (see the document prepared by Mr. Despouy:
E/CN.4/Sub.2/1985/19).

2. In paragraph 140 of his study of equality in the administration of justice, Mr. Rannat noted
that risks of violations arise “when military courts are given jurisdiction over civilians”, which led
him to wonder whether members of the armed forces are not tried, in many cases, if not in most
judicial systems, in accordance with inferior forms of procedure. These are the two main themes
of this study.

3. The desire to have specific laws and special jurisdictions for military personnel goes back
to ancient times, when there was total confusion between the act of commanding and that of
judging, which was denounced in Cicero’s famous Cedant arma togae. The tendency to favour

specific jurisdictions separate from the act of commanding began only in the third century.! This

separation became the rule throughout the era of so-called “conventional” wars, that is, wars
fought by regular armies. In this context, each military jurisdiction tried only its own personnel. It
was essentially owing to the influence of colonial wars and, later, wars of independence associated,
in Africa and Asia, with decolonization, and the proliferation of dictatorships under military
influence in Latin America, that military justice gradually broadened its jurisdiction, trying not
only its own soldiers but also combatants of the opposing side - who were called “rebels”,
“guerrillas”, “freedom fighters” or other names - in order to emphasize that the persons involved

were, if not “civilians”, at least “non-military personnel”. The consequences of these periods were
numerous domestic conflicts of ideological, ethnic, religious or other origin.

4 During these last two phases, military justice was subjected to increasing criticism, with
the recurrence of two major grievances:

(a) Its tendency to reinforce the impunity of military personnel, particularly
high-ranking officers, responsible for human rights violations constituting serious crimes under
international law (war crimes, crimes against humanity, or even genocide);
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(b) Its tendency to broaden its jurisdiction with respect to peaceful civil society*.

I. TYPOLOGY OF THE COMPETENCE OF MILITARY
TRIBUNALS AND ITS EVOLUTION
A. Trial of civilians by military tribunals

5. Three scenarios will be considered:

(a) Trial of civilians who have ties to the military (camp followers and civil servants
working in the army);

(b) Trial of civilians for offences jointly committed by civilians and members of the
armed forces. This scenario comprises four distinct situations: the offence is of a strictly military
nature (in this case, civilians are generally prosecuted as accomplices); the offence is not of a
strictly military nature and involves common law offences; the place where the offence was
committed is under the territorial jurisdiction of military tribunals; or the victim is a member of the
armed forces (passive personal competence of military tribunals);

{c) Trial of civilians who have no functional ties to the military and who do not fall
within the second scenario but who are subject to military tribunals in the following situations: the
victim of the offence is a member of the armed forces (passive personal competence of military
tribunals); the offences involves military property or a military facility; or the place where the
offence was committed is a military area (territorial jurisdiction of military tribunals).

These are the criteria for jurisdiction that are traditionally applied by countries that have military
tribunals, particularly in peacetime.

* Restrictions on the length of reports (maximum of 20 pages) has prevented the inclusion of three
other issues that are closely related to the subject of this study, namely:

(a) Typology of the role and composition of the prosecution in the administration of
military justice and its evolution;

(b) The administration of justice by courts of special jurisdiction other than fniiitary
tribunals;

() Administration of justice during peacekeeping or peace-building operations
conducted by armed forces under a mandate.

It is for the Sub-Commission to decide on how these aspects of the study are to be followed
up. The study could make use of this report as a basic document for the expert seminar suggested
when Mr. Joinet submitted his interim report to the Sub-Commission at its fifty-third session
(E/CN.4/5ub.2/2001/WG.1/CRP.3; proposal 1, p.10) and which has to date not been held owing to
insufficient resources.
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6. Experience shows that the broad interpretation of the various criteria for jurisdiction,
particularly when a state of war or emergency is declared, extends the jurisdiction of military
tribunals. In this situation, their activities consist less and less of trying military personnel and
more and more of initially trying armed opponents and then gradually civilians who demonstrate
their opposition by peacefully exercising the rights recognized and guaranteed by international
standards and procedures, particularly in the areas of freedom of expression, association and
demonstration.

1. International reference standards of relevance to the study

(a) Covered by treaties

7. These include the provisions on the right to a fair trial and judicial guarantees contained in
the International Covenant on Civil and Political Rights of 16 December 1966 (hereinafter referred
to as “the Covenant”) [art. 14], the American Convention on Human Rights of 22 November 1969
(art. 8), the European Convention on Human Rights of 4 November 1950 (art. 6), and the African
Charter on Human and Peoples’ Rights of 27 June 1981 (art. 7). 1t should be noted that, while
these instruments do not make explicit reference to military tribunals, treaty bodies have gradually
developed a restrictive interpretation of their jurisdiction.

(b) Not covered by treaties

8. The issue of the administration of justice through military tribunals is, however, explicitly
addressed by certain standards of a non-treaty nature. Article 5 of the draft declaration on the
independence and impartiality of the judiciary, jurors and assessors and the independence of
lawyers, referred to as the “Singhvi declaration” (E/CN.4/Sub.2/1988/20/Add.1 and Add.1/Corr.1),
provides that the jurisdiction of military tribunals should be confined exclusively to “military
offences”. Article 5 reads as follows:

“I...]

“(b)  No ad hoc tribunals shall be established to displace jurisdiction properly vested in
the courts;

“[...]

“(e) In such times of emergency, the State shall endeavour to provide that civilians
charged with criminal offences of any kind shall be tried by ordinary civilian courts [...];

“(f)  The jurisdiction of military tribunals shall be confined to military offences. There
shall always be a right of appeal from such tribunals to a legally qualified appellate court
or tribunal or a remedy by way of an application for annulment;

“...]"
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Although the Singhvi declaration has not been adopted by the Commission on Human Rights, the
Commission, in its resolution 1989/32 of 6 March 1989, “invites Governments to take into account
the principles set forth in the draft declaration™.

9.

Paragraph 5 of the Basic Principles on the Independence of the Judiciary, adopted at Milan,

Italy, in September 1985, provides that “everyone shall have the right to be tried by ordinary courts
or tribunals using established legal procedures”.

10.

On 22 April 2002, the Commission on Human Rights adopted resolution 2002/37, entitled

“Integrity of the judicial system”. In this particularly important resolution, the Commission:

1.

“...]

“1. Reiterares that every person is entitled, in full equality, to a fair and public hearing
by a competent, independent and impartial tribunal, in the determination of his/her rights
and obligations and of any criminal charge against him/her;

“2. Also reiterates that everyone has the right to be tried by ordinary courts or tribunals
using duly established legal procedures and that tribunals that do not use such procedures
should not be created to displace the jurisdiction belonging to the ordinary courts or
judicial tribunals;

“I...]

“5. Underlines that any court trying a person charged with a criminal offence must be
based on the principles of independence and impartiality;

“I...3

“8. Calls upon States that have military courts for trying criminal offenders to ensure

that such courts are an integral part of the general judicial system and use the duly
established legal proceedings;

“...17

The World Conference on the Independence of Justice, held in Montreal, Canada,

in June 1983, adopted the Universal Declaration on the Independence of Justice
(E/CN.4/Sub.2/1985/18/Add.6, annex IV), paragraph 2.06 (e) of which provides that:

“The jurisdiction of military tribunals shall be confined to military offences committed by
military personnel. There shall always be a right of appeal from such tribunals to a legally
qualified appellate court.”
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2. Case law of treaty bodies

12. Initially, the Human Rights Committee did not consider that the trial of civilians by
military courts was, per se, incompatible with the Covenant, provided that the jurisdiction of such
courts was in keeping with the provisions of article 14 of the Covenant (General Comment No. 13,
para. 4). However, the Committee gradually began to take a more critical approach during its

consideration of the periodic reports submitted by Algeria,? Colombia,’ Morocco,” the Republic of

Korea® and Venezuela®. The Committee subsequently made it increasingly clear that it was in
favour of limiting the jurisdiction of military tribunals in its consideration of reports submitted by
Chile,’ Egypt,8 Kuwait,? Lebanon,' Poland,!! the Russian Federation," Slovakia,® the Syrian Arab

Republic'® and Uzbekistan," and particularly Peru.'® In the light of its General Comment No. 13,

the Committee considered that the trial of civilians by military tribunals was irreconcilable with
the administration of fair, impartial and independent justice. Even more explicitly, it noted that, in
the aforementioned cases of Chile, Kuwait and the Syrian Arab Republic, the trial of civilians by
military tribunals was incompatible with article 14 of the Covenant. The Committee therefore
repeatedly recommended that States amend their legislation to ensure that civilians were tried only
by civil courts. The same change in position can also be seen in the concluding observations of the

Committee against Torture (Egypt'’ and Peru'®), the Committee on the Rights of the Child (Peru,"
Democratic Republic of the Congo® and Turkey?") and the Committee on the Elimination of Racial

Discrimination (Nigeria®).

3. Position of the mechanisms of the Commission on Human Rights

13. There is a growing consensus on the need to limit the role of military jurisdictions, or even
abolish them. In this regard, the following positions should be considered. The Special
Rapporteur on the independence of judges and lawyers considered that, “in regard to the use of
military tribunals to try civilians, international law is developing a consensus as to the need to

restrict drastically, or even prohibit, that ractice”.”® For its part, the Working Group on Arbitrar
y p p g p y

Detention is of the opinion that, “if some form of military justice is to continue to exist, it should
observe four rules: (a) it should be incompetent to try civilians; (b) it should be incompetent to try
military personnel if the victims include civilians; (¢) it should be incompetent to try civilians and
military personnel in the event of rebellion, sedition or any offence that jeopardizes or involves
risk of jeopardizing a democratic regime; and (d) it should be prohibited imposing the death

penalty under any circumstances”.? In his report on his mission to Peru in 1993, the Special
Rapporteur on extrajudicial, summary or arbitrary executions considered that the trial of civilians
by military courts were “restrictions of fair trial guarantees”.” The Special Representative of the

Commission on Human Rights to monitor the situation of human rights in Equatorial Guinea
recommended on a number of occasions that the authorities of that country should amend its
legislation in order to ensure that military tribunals were no longer competent to try civilians.



E/CN.4/8ub.2/2002/4

Page 13
4. Case law of the regional courts
The European Court of Human Rights
14, The European Court of Human Rights ruled (case Incal v. Turkey) that “the presence of a

military judge in the State Security Court was contrary to the principles of independence and
impartiality, which are essential prerequisites for a fair trial”.?® In the case Findlay v. the

United Kingdom, the Court considered that the court martial that had tried the applicant had been

neither independent nor impartial because its members had been subordinate to the officer who
served as the prosecuting authority and the sentence could be altered by that officer.” Following
that judgement, the United Kingdom amended its legislation on the subject (see below, chap. 11,

para. B).

The Inter-American Court of Human Rights and the
Inter-American Commission on Human Rights

15. The Inter-American Court of Human Rights, in a case relating to civilians tried for acts of
terrorism by a military tribunal, considered that the trial of civilians by a military tribunal was

contrary to the right to a fair and just trial and the principle of the “natural judge”.”® For its part,

the Inter-American Commission on Human Rights has always considered that military tribunals do
not meet the conditions of independence and impartiality required by the American Convention on

Human Rights and the American Declaration of the Rights and Duties of Man.*’ For example, it
considered that a special military court was not an independent and impartial tribunal because it
was subordinate to the Ministry of Defence and, therefore, to the executive.’® It also considered
that the trial of civilians, particularly for political offences, by military tribunals violated the right
to an independent and impartial tribunal.’® Recently, in its resolution entitled “Terrorism and

human rights” of 12 December 2001, the Inter-American Commission affirmed that “military
courts may not try civilians, except when no civilian courts exist or where trial by such courts is
materially impossible. Even under such circumstances, the Commission has pointed out that the
trial must respect the minimum guarantees established under international law, which include non-
discrimination between citizens, [...], the right to an impartial judge, respect for the rights of the
defence, particularly the right to be assisted by freely chosen counsel, and access by defendants to

evidence brought against them with the opportunity to contest it”.*?

5. Evolution of national standards

16. More and more constitutions and fundamental laws strictly limit the military jurisdictions
[Colombia (art. 213), Greece (art. 96.4), Guatemala (art. 209), Haiti (arts. 42 and 267.3), Honduras
(art. 90), Italy (art. 103), Mexico (art. 13), Nicaragua (art. 93), Paraguay (art. 174) and Venezuela
(art. 49)] or even abolish them in peacetime (Austria, Denmark, France, Germany, Norway and
Sweden).
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B. Trial, by military tribunals, of military personnel
accused of serious human rights violations

17. In many countries, military personnel accused of serious human rights violations

continue to be tried by military tribunals. This practice, which is one of the main causes

of impunity, tends to violate the right, guaranteed by the Covenant, of every person to

effective remedy (art. 2, para. 3 (a)), to a fair hearing by an independent and impartial tribunal (art.
14, para. 1) and to the protection of the law (art. 26). In this regard, in a highly publicized
precedent-setting decision, handed down on 29 March 2001, the High Court of South Africa
declared that the act establishing military courts was incompatible with the new Constitution, The

High Court took a position that left no room for ambiguity.”

International reference standards of relevance to the study

(a) Covered by treaties

18. The Inter-American Convention on Forced Disappearance of Persons contains a provision
(art. IX) according to which the perpetrators of forced disappearances “may be tried only in the
competent jurisdictions of ordinary law in each State, to the exclusion of all other special
jurisdictions, particularly military jurisdictions”.

{b) Not covered by treaties

19. The Declaration on the Protection of All Persons from Enforced Disappearance, adopted by
the General Assembly in its resolution 47/133 of 18 December 1992 contains a similar provision
(art. 16, para. 2), as does the Universal Declaration on the Independence of Justice (see above,
para. 11).

20. Other indications of such trends are two standards, currently in the drafting process, which
deal explicitly with the problem of military tribunals and human rights violations. The two
standards are: the set of principles for the promotion and protection of human rights through
action to combat impunity (principle 31) [see E/CN.4/Sub.2/1997/20/Rev.1, annex II] and the basic
principles and guidelines on the right to reparation for victims of [gross] violations of human rights
and international humanitarian law (principle 25) [see E/CN.4/1997/104, appendix]. It should also
be noted that, in its resolution 1994/67, entitled “Civil defence forces”, the Commission on Human
Rights states that “offences involving human rights violations by such forces shall be subject to the
jurisdiction of the civilian courts”. The Sub-Commission has urged States to ensure that inquiries
into murders of human rights defenders, as well as any related proceedings, are conducted by civil
tribunals (see, in particular, Sub-Commission resolution 1998/3).

2. Case law of treaty bodies

21. In its consideration of the periodic reports of certain countries (Bolivia, Brazil, Chile,
Colombia, Croatia, Dominican Republic, Ecuador, Egypt, El Salvador, Guatemala, Guinea,
Lebanon, Peru and Venezuela), the Human Rights Committee has gradually come to the conclusion
that military tribunals should not be competent to try serious human rights violations committed by
members of the armed forces or the police, and that such acts should be investigated and
prosecuted by the ordinary courts. The same approach is to be found in the concluding
observations of the Committee against Torture (Colombia, Guatemala, Jordan, Peru, Portugal and
Venezuela) and the Committee on the Rights of the Child (Colombia).
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3. Position of the mechanisms of the Commission on Human Rights

22. There is also a growing consensus on the need to exclude serious human rights violations
committed by members of the armed forces or the police from the jurisdiction of military tribunals,
and not to consider extrajudicial executions, torture and enforced disappearances as military
offences or acts performed in the line of duty. This is the position of the persons responsible for
the following special procedures: the Special Rapporteur on extrajudicial, summary or arbitrary
executions, the Special Rapporteur on torture, the Special Rapporteur on the independence of
Jjudges and lawyers, the Special Representative of the Secretary-General for El Salvador, the
Working Group on Enforced or Involuntary Disappearances, the Working Group on Arbitrary
Detention, the Special Representative of the Secretary-General on the situation of human rights
defenders, the Special Representative of the Commission on Human Rights to monitor the situation
of human rights in Equatorial Guinea, and the independent experts on the situation of human rights
in Guatemala and Somalia.

4. Evolution of national standards

23. More and more countries are adopting legislation that excludes the jurisdiction of military
tribunals over serious human rights violations committed by members of the armed forces or the
police. In some countries, the constitution and the fundamental law provide that only civil courts
are competent to try military personnel responsible for human rights violations: Bolivia (art. 34),
Haiti (art. 42.3) and Venezuela (art. 29). In other countries, this exclusion is made under ordinary
or military penal law: Colombia (Military Penal Code and the Act on Genocide, Enforced
Disappearance, Torture and Illicit Displacement of Populations), Guatemala (Decree No. 41 of
1996) and Nicaragua.

II. TYPOLOGY OF THE COMPOSITION OF
MILITARY TRIBUNALS AND ITS EVOLUTION

24, The study of developments in this field was based on a comparative analysis conducted
with reference to the questionnaire annexed to the interim report submitted by Mr. Joinet to the
Sub-Commission at its fifty-third session (E/CN.4/Sub.2/2001/WG.1/CRP.3), taking a sample of
European countries (France, Germany, [taly, Spain, Switzerland and the United Kingdom) that
have recently carried out reforms in this area.

A. Predominantly military jurisdictions

25. Such is the case of Switzerland, whose three degrees of jurisdiction (identical in peacetime
and wartime) are composed of military personnel (first instance, appeal and cassation). It should,
however, be stressed that these tribunals are “quasi-civil” since the Swiss army is composed almost
exclusively of civilians who perform their military service in several stages. On the other hand,
the president and members of the military court of cassation are not appointed by the Minister of
Defence but are elected to a four-year term by the Federal Assembly. In Spain, the military courts,
which are identical in peacetime and wartime, are composed of military personnel appointed by the
Minister of Defence. Since 1987, the jurisdiction of the last degree has been the Military Chamber
of the Supreme Court, composed of four civilian judges (including the president) and four military
Jjudges who, in order to ensure their independence, are given legal status similar to that of
retirement and can no longer be reinstated in the armed forces. In Italy, where jurisdictions in
peacetime and wartime are not the same, the dominant position of the military persists except at
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the highest level since, in 1987, a reform abolished the review of legality by the supreme military
tribunal and gave competence to the Court of Cassation.

B. Jurisdictions tending towards a mixed composition
of civilians and military personnel

26. Such is the case in the United Kingdom, whose military courts (except in emergency
situations) is identical in peacetime and wartime. Each of the three branches of the armed

forces (air, land and sea) has its own first-degree military jurisdictions. The jurisdictions,

which are not permanent, are composed of military personnel assisted, as an amicus curiae, by

a civilian judge who does not participate in the deliberations. On the other hand, since the entry
into force, on 2 October 2000, of the Armed Forces Disciplinary Act, the aim of which was to take
account of the European Convention on Human Rights, military justice is handed down, beginning
with the second degree, by professional judges from ordinary jurisdictions, the supreme competent
jurisdiction being the House of Lords.

C. Predominantly civil jurisdictions

27. In France, since the abolition, in 1982, of military tribunals in peacetime, infractions of
military laws, including common law offences committed by military personnel in the line of duty,
fall within the competence of the ordinary criminal courts composed exclusively of civilian judges.
Review of legality is ensured by the Court of Cassation, as for all of the country’s other
jurisdictions. Military jurisdiction exists only for military personnel serving abroad and in time of
war. The same trend is to be noted in Germany, where persons who commit military offences are
tried, in peacetime, by the ordinary criminal courts. Constitutional review is carried out by the
Federal Court of Justice and no longer by the Supreme Military Court. Thus, military penal
tribunals exist only in time of war, and it should be stressed that their decisions also remain subject
to review by the Federal Court of Justice, which is composed of civilian judges.

II. CONCLUSIONS

28. The study demonstrates that the administration of justice by military tribunals is being
gradually “demilitarized”. This is taking the form of increasing restrictions on the jurisdiction of
such tribunals and changes in their composition. The most frequently encountered stages in this
process are, successively:

(a) Inclusion of judges in the composition of military jurisdictions;
(b) Increasing use (in some cases, exclusive use) of civilian lawyers;

(c) Transfer of appeals to the ordinary courts, particularly appeals regarding legality,
which is increasingly ensured by the ordinary supreme courts;

(d) Abolition of military tribunals in peacetime;

(e) Strengthening of guarantees of the right to a fair trial by military tribunals in time
of war;

® Increasing limitation of trials, by military tribunals, of members of the armed forces

accused of serious human rights violations, particularly when such violations constitute serious
crimes under international law. This is made possible either by assigning competence to the
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ordinary national courts or by establishing international ad hoc criminal tribunals (and, soon, the
International Criminal Court), courts which unlike their predecessors, the Nuremberg International
Military Tribunal and the Tokyo Tribunal, do not have any attributes of military tribunals.

The study has shown that most of these changes have been greatly facilitated by reference to the
relevant international standards, particularly under the influence of the lato sensu case law of the
mechanisms and special procedures examined above.

IV. RECOMMENDATIONS

29. The above-mentioned developments lead me to propose the following recommendations. If
the long-term objective is to abolish military tribunals and, as a first measure, military tribunals
that are competent in peacetime, by transferring their cases to the ordinary courts, the
recommendations that follow tend, for the time being, to improve procedural due process and the
rules governing the competence of such jurisdictions. These improvements can be taken into
consideration regardless of the typological composition or the competence of the military tribunals
concerned.

RECOMMENDATION NO. 1:
Trial of persons accused of serious human rights violations

30, In all circumstances, the competence of military tribunals should be abolished in favour of
those of the ordinary courts, for trying persons responsible for serious human rights violations,
such as extrajudicial executions, enforced disappearances, torture and so on.

RECOMMENDATION NO. 2:
Limitations on military secrecy

31. Too often, the regulations that make it possible to invoke the secrecy of military
information are diverted from their original purpose and are used to impede the course of justice.
Military secrecy is certainly justifiable when it is necessary to protect the secrecy of information
that may be of interest to foreign intelligence services. It should, however, be dispensed with
where measures involving deprivation of liberty are concerned; under no circumstances should
such measures be kept secret. From this point of view, the right to petition for a writ of

habeas corpus or a remedy of amparo should be considered as a personal right, the guarantee of
which should, in all circumstances, fall within the exclusive competence of the ordinary courts.
Military secrecy should therefore not be invoked when such a petition is made, either in peacetime
or wartime. As another consequence of this non-invocability of military secrecy, the judge must be
able to have access to the place where the detainee is being held, and there should be no possibility
of invoking military secrecy on the grounds that military facilities are concerned.

RECOMMENDATION NO. 3:
Publicity hearings must be the rule, not the exception

32. Another limitation that is required to lift the atmosphere of secrecy that too often shrouds
the workings of the military justice system is that public hearings must be the rule, and in camera
sessions should be held on an exceptional basis and be authorized by a specific, well-grounded
decision the legality of which is subject to review.
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RECOMMENDATION NO. 4:
Access of victims to proceedings
33. In many countries, the victim is excluded from the investigation and hearings when a

military jurisdiction is competent. This is a blatant case of inequality before the law. It should be
abolished or, pending this, strictly limited. The presence of the victim should be compulsory, or
the victim should be represented whenever he or she so requests, at the very least during the
hearings, with prior access to all the evidence of the case.

RECOMMENDATION NO. 5:
Strengthening of the rights to defence, particularly through the
abolition of military lawyers

34. Since respect for the right to defence plays a crucial role in preventing human rights
violations, the practice of providing legal assistance by recourse to military lawyers, particularly
when they are appointed by the court, gives rise to doubts, perhaps unjustified, about the
effectiveness of the guarantees that they can offer, if only because of the so-called theory of
“appearances”. From this point of view, the presence of military lawyers seems more open to
criticism than that of military judges since it obviously damages the credibility of these
jurisdictions. The post of military lawyer should therefore be abolished.

RECOMMENDATION NO. 6:
Recourse procedures in the ordinary courts

35. In all cases where military tribunals exist, their competence should be limited to the first
degree of jurisdiction. Consequently, recourse procedures, particularly appeals, should be brought
before the civil courts. In all situations, disputes concerning legality should be ensured by the
supreme civil courts, in keeping with the developments that have been noted. Such recourse
procedures should also be available to the victims, which presupposes that the victims are allowed
to participate in the proceedings (see above, paragraph 27), particularly during the trial stage.

RECOMMENDATION NO. 7:
Strict interpretation of the so-called principle of “due obedience”

36. Since the military is by nature rigidly hierarchized, the principle of due obedience, often
invoked in courts and tribunals, particularly military tribunals, should in all cases be reviewed by
the supreme civil courts, and should be subject to the following limitations:

(a) On the one hand, the fact that the person allegedly responsible for a violation acted
on the order of a superior should not exonerate him from his criminal liability. At most, this
circumstance could be considered as grounds, not for “extenuating circumstances”, but for a
reduced sentence;

(b) On the other hand, violations committed by a subordinate do not exonerate his
hierarchical superiors from their criminal liability if they knew or had reasons to know that their
subordinate committed, or was about to commit, serious violations, and if they took no measures
within their power to prevent such violations or subdue their perpetrator.
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RECOMMENDATION NO. §:
Abolition of the competence of military tribunals to try
children and minors under the age of 18
37. This concerns either child soldiers (see the report of the Special Rapporteur on

extrajudicial, summary or arbitrary executions: E/CN.4/2002/74, paragraph 108), children who are
members of armed opposition groups (see the report of the Special Representative of the
Commission on Human Rights on the situation of human rights in Bosnia and Herzegovina and the
Federal Republic of Yugoslavia: E/CN.4/2002/41) or, lastly, children who have the legal status of
civilians (see the report of the Special Rapporteur of the Commission on Human Rights on the
situation of human rights in the Palestinian territories occupied by Israel since 1967:
E/CN.4/2002/32; and the report of the Special Representative of the Commission to monitor the
human rights situation in Equatorial Guinea: E/CN.4/2002/40). Minors, who fall within the
category of vulnerable persons, should be prosecuted and tried with strict respect for the
guarantees provided by the Convention on the Rights of the Child and by the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules) [see

General Assembly resolution 40/33 of 29 November 1985, annex]. They should not, therefore, be
subject to the competence of military tribunals.

RECOMMENDATION NO. 9:
Abolition of the death penalty and, as a transitional measure,
suspension of its execution

38. The trend in favour of the gradual abolition of capital punishment should be extended, in
all circumstances, to military courts, especially since such courts provide fewer guarantees than
those of ordinary courts when, by nature, judicial error is, in this instance, irreversible. As a
transitional measure, the execution of the death penalty should be suspended, particularly with
respect to vulnerable persons, which includes minors.
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