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INTRODUCTION 

I . FWKJSS a » 1BCETS OP THE SOTBÏ 

1. OB 9! A P ^ 1 319̂ 5 ? *fee CoamissioB OB HamaB l i g n t s , act ing OB t i e bas is of a 

proposal submitted' fey t i e dlelegatioB of Poland fl/ci.%/'!, ,755/Rev.l), adopted at 

its: SIAtl meetiBg resolut ion 3 f i l l ) , "'QiaestioB of p-wiishaeiit of war ©rimiaals: ana 

of perSOBS « te làire coMmitteed crime's agaiBst lama-Bity'1', -wiaielii read»'a® follows: 

""She 'P'offlttassloB ©B Biamaa R i g l t s , 

^BeealMmg tine ©eseral Âssefflfely rêsoliAtiOB ©f 1? Feferia&ry 19%6 entitled; 
. "Ixtratet iom aBi P»islmeB't of War CriMBàlsM,, m& 'General Assembly 

res©iati©B 95 ( l ) of I I December 19%6 eBtitled! "Sffirmatio© of t i e PriBciples 
of totermatioBaï law SecogBized! fey t i e d a r t e r of tïme SiàrBifeerg, 'frife«alM,. 

"TaMBg Bote of t i e Comvemtioffl; OB t i e PreTOBtioft aaadi Pœaistaest ©f tH 
©rime of teaaoeiie of 9: December 19%8'aBd 'especially I t s Ar t ic le ¥111 wl ic l 
states ' t h a t .amy Coaatractiag. Party aay c a l l wptm t i e coMpetemt ©sited latioe® 
organs to- taifce s&cl action «Bier t i e ïtaited Rations dfeaxter as t l e y coBSlder 
appropriate for' t ie ' pre^eatiOB aadi sappressi©© ©if ac te ©>f geBoeiâe, 

"'"'6'oBwiBced! t l a t t i e prO'Seeiatioa of' art' pttBislmeBt for' war crimes ami 
crimes agaiBst feamamity w&aïd preheat ©tiers fro» t i e eoiratissioB of s imilar 

.cr imes, protect laaaB r igh t s amâl toîïâiaœental freedoms, promote coBfiâeBce 
amosg peoples , ®>nû eoBtrifeate to iaterutat iosai peace asd s e e w i t y , 

"Deeply cpaceraei t l a t BO ©Be gu i l ty of' war criâtes or of crimes: agaiss t 
lamaBity of t i e Mazi period s t a l l escape t i e bar of Jas t ice wlerewr ne may fee 
aBd-wlese'ver "be may fee éeteeteÉ, 

'"IbtiBg t l a t , «toile some measures l a w bees wsiertakeB to- make possible 
t le i prosecution of war crimes' mwd crimes aga ias t lamaBity, t i e var ie ty of 
SMC! aeassres requires t ha t far ther steps' fee' t a taB, 

OT'OoB>S'idieriag t l a i t i e i B i t e i Rations mast contr ibute to t i e solution* ©f 
t i e problème raised fey -war. '©rimes' ma crimes agaias t lumanity, wlieh are 
serions violâtiosas of t i e law of Bâtions,, and t l a t i t wast,, i a pa r t i cu l a r , 
stwdy po«s®ifele ways aad «eaas of estafelisliiag tbe priBciple ttai tfeere is' 
BO' period of l imitat ioB for saeh' eri»es 1B iBterBatioBal law, 

n l . Requests tfee IcoBounie aBd; Social € o w c i l : 

( a ) Sb targe a l l States to eoBtiBae ttteir effor ts to easare ittiat, i a 
accoriaBce' mt ï i iBteraatioBal law aBd! BatioBal laws, tae criffliBals respoBSifele 
for. war' crimes..aBi crimes agaiast foamaaity are traced,. •appreiaeBèei «adl 
egiiaitafely pianisteea fey t i e eompeteBt eoor ts . For t&is piurpose t l e y sfoo®ld 
co~operat'e,. 1B partie'iiilar, fey »aMsg available aoy iocaaîeBts iîî tlaeir 

' pO'SsessioB relat iBg to s«cl crimes,, 
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(b) To invite eligible States which have not yet done so to accede as 
soon as possible to the Convention on the Prevention and Punishment of the 
Crime of Genocide of 9 December Ijhd; 

"2. Requests the Secretary-General to undertake a study of the problems 
raised in international law by war crimes and crimes against humanity, and 
by priority a study of legal procedures to ensure that no period of 
limitation shall apply to such crimes; 

"3« Beeidea that the report concerning that study should be discussed 
by the Commission as one of the matters: of priority at its next regular 
session." 

2. In accordance with operative paragraph 2 of that resolution, the Secretary-

General submits the present study, which was prepared by the Office of Legal 

Affairs. 

3'. For the reasons given in the report of the Commission on Human Sights9-> the 

present study does not deal with all the problems raised; by war crimes and other 

grave crimes in international law. It is limited to the question of establishing 

the principle that no period of limitation should apply to such crimes,, and deals 

feoth with the basis and legal nature of that principle and with the appropriate 

procedures for effectively ensuring its enforcement. The effectiveness of any 

procedures, that might be adopted in this important field wo-uld depend on the legal 

and the moral value of the principle which it- is sought t© assert, as to the 

question which categories of crimes the Commission on Human lights: regards as 

"serious violations of the law of nations" in connexion with which international 

action should be taken to ensure that no period of limitation applies, a comment 

should be made here. Resolution 3 (XXI) speaks only of "war crimes" and "crimes 

against humanity". lo mention is made of "crimes against peace", either in the 

actual text of the resolution or indeed in the various proposals' which • led to its 

adoption. Nor was this category of crimes referred to in the debate. Perhaps 

the Commission understood the term "war crimes" in its broad sense, i.e. as 

l/ Report on the twenty-first Session, E/to24, E/ci.%/891, para, 5©3, 

/... 
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2/ 

including crimes against peace.-' For the sake of comprehensiveness., however, it 

is proposed, in the present study, to deal together with war crimes, crimes 

against peace and crimes against humanity. 

k. With a view to the preparation of the present study, the Secretary-General 

on 19 May 1965 addressed to States Members of the United Hâtions and members of 

the specialized agencies a note verbale requesting them to furnish information 

on their laws and practices' concerning, inter alia, the applicability of any 

prescription or statute of limitations to war crimes and crimes against humanity. 

He asked them also for their views' on the legal procedures which might 

appropriately be taken on the international level to ensure that no prescription 

or statute of limitations shall apply to those crimes. By 10- January 1966 the 

Secretary-General had received information and comments on this subject from 

the following. States; Belgium,, Bolivia, Bulgaria,, Cambodia, •Cameroon, 

Central African Republic, Czechoslovakia, China,, Colombia,, Denmark, Federal 

Republic of Germany, Hungary, India, Ireland, Israel, Ivory Coast, Japan, 

Kenya, Luxembourg, Malta, Morocco, Netherlands, Nigeria, lorway, Poland, 

Singapore, Spain, Sweden, Turteey, Uganda, Ukrainian Soviet Socialist Republic, 

2/ Résolution 3 (2QEI) was based on a proposal submitted by Poland entitled 
"fhe question of punishment of war criminals". During the debate certain 
representatives expressed the wish that the Commission should consider 
not only the question of punishment for war crimes but also that of crimes 
against humanity. Following a suggestion submitted orally by France, the, 
Commission decided to add to the title of the item before it the words 
"and of persons who have committed crimes against humanity" (ibid.,, para. 12) 
Perhaps the Commission' did not, mean "'war' criminals ""'in the precise legal 
sense of the term,, i.e.,,, as applying only to persons; guilty of "war 'crimes"' 
stricto sensu. It should be noted that the same ter» is used in the title 
of the 19^5 london agreement "for the prosecution and punishment of the 
major war criminals" and in various articles both of the agreement and of 
the Charter annexed to it, to embrace without distinction all acts coming. 
within any of the three categories of crimes: crimes against peace, war 
crimes and crimes against humanity. 

/... 
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Union of Soviet Socialist Republics,, United Kingdom of Great Britain and 

Northern Ireland, Venezuela.^ 

i i . P M I OF ïiffl swm 

5-. Part I of this study will consist of a survey of activities . undertaken and 

measures adopted since the Second lorId War for the punishment of war crimes, 

crimes against peace and crimes against humanity; it will cite the pertinent 

provisions of international instruments and state what has been achieved 

internationally in this regard,, and will ,set out the information received from 

States on the question of the applicability of municipal statutes of limitation 

to such crimes. Part II will deal with the principle that, no period of .limitation 

should apply to such crimes and will examine the basis of that principle and its 

applicability in municipal law. Part 111 will indicate what, measure© would be 

needed internationally to ensure the incorporation of this principle in national 

legislations,, and will cite the comments received from: States o© that subject. 

fhe following States simply stated that their laws'contained no* provisions 
concerning war crimes and crimes, against humanity;. Kuwait, Lebanon, Malawi, 
Maldive Islands,. Pakistan, Upper Volta... Argentina sent in Legislative 
Decree lo.. 62B6 dated 9 April I956, by which it acceded to the 19%8 
Convention for the prevention and punishment of the crime of genocide. Laos 
reported that its current legislation "contains no special provisions for 
the punishment of war crimes' and crimes against, humanity. But-such 
punishment is provided for in articles' 28% to 2$k of the draft criminal code 
to be submitted shortly to the National Assembly".. Greece sent in the text 
of "Constititionai Act lb. 13"' concerning the punishment of war crimes. Togo 
replied that the law applicable "to the punishment of war crimes or offences 
is that laid down in the Ordinance of 28 August 19%% promulgated by Order 
lb» 571 of 17 lovember 1 9 W . 
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PART I 

THE QKESTI01 OF THE PŒSIMHÎT OP WAR CRIMES, CRIMES AGAI1ST PEACE 
AID CRIMES AGAIIST K O M Ï T I SDKS 1 » SECOND WORHD WAR • 

6.. The Second World War 'will fee taken as starting point, for the simple reason 

that since then, international penal law, although its roots go back into the 
l/ 

distant past, has been dominated by new. ideas. As ¥. Fella points out,-' the 

idea of. punishment for acts committed either fey States or by individuals against 

international peace "was often regarded as the manifestation of a dangerous ^ 

revolutionary sentiment.,. It was not until the Second World War, with its tragic 

lessons, that the rulers of States finally decided to cast off the old armow of 

prejudice which had led the» to declare any international penal Justice 

iaposS:î l̂e','.. 

f. With the outbreak of the Second World War and, especially, the serious crimes 

that were committed before and during hostilities, the .cpestio© of pwishment 

of war criminals assumed major importance. The Governments and statesmen of the 

Allied Powers on several occasions solemnly declared their intention to bring, to 
2/ 

justice those guilty of war crimes and atrocities.—' The representatives of the 

occupied and other allied countries at. first, met informally or semi-officially 

to study the complex problems involved. The year 19%2 and the following years 

saw the conclusion of a number' of•important international instruments.relating 

to- thé punishment of1 war crimes,, crimes against peace and crimes against humanity. 

'The United .Mations, from its very inception, adopted certain resolutions aimed at 

ensuring the prosecution and punishment of war criminals and persons guilty of 

crimes against humanity, and at resolving certain issues raised by such crimes'.. 

In addition, important measures were adopted under' the Geneva Conventions of 19^9, 

the Council of Europe and municipal legislations., from the documents produced 

and the practical steps achieved in this field we shall cite any elements which have 

a direct or indirect bearing, on the subject of this study. 

i/ I/a guerre-crime et les criminals de guerre, Geneva-Paris,. 19%6> p. l6. 

2/ For the text, of most of the declarations made on this subject, see listory of 
the United Hâtions War Crimes Commission,. I.M. Stationery .Office, London, 
19*8, pp. 87-106. 
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I . I3ŒMATÏ0IAL AGIEEMEMS AID DECLA1ATXOTS OF THE GOV1RIMEHTS 
AID' STATESMEN OF THE: ALLIED POWKS 

A. Declaration of St. James's of 19^2 

8. By the Declaration signed at St. James's Palace on 15 January 19%2, the 

Governments of Belgian, Czechoslovakia, France, Greece, Luxembourg, the 

Netherlands, Norway, Poland and Yugoslavia, which were then in London, placed among 

their principal war aims the punishment, through the channel of organized justice 

of those guilty of or responsible for war crimes "whether they have ordered them, 

perpetrated the» or participated in them". They resolved "to see to it in a 

spirit of international solidarity that those guilty or responsible, whatever 

their nationality, are sought out, handed over to justice and judged"' and that 

"the sentences pronounced are carried out". Punishment was to be meted out 

not only to all those guilty of war crimes properly so called hut also- to those 

guilty of acts of violence inflicted upon the civilian populations and "having 

nothing in common with the conceptions of an act of war or a political crime as 

understood "by civilized nations". Thus, the Declaration proclaimed the principle 

of the punishment of crimes against humanity. 1ère is its full text:-*' 

"Whereas Germany, since the beginning of the present conflict which 
arose out of her policy of aggression, has instituted in the occupied 
countries a regime of terror characterized amongst other things fey 
imprisonments, mass expulsions, the execution of hostages and massacres, 

"And whereas these acts of violence are being similarly committed by 
the Allies and Associates of the Reich and, in certain countries, by the 
accomplices of the occupying Power, 

"And whereas international solidarity is necessary in order to avoid the 
repression of these acts of violence simply by acts of vengeance on the 
part of the general public, and in order to satisfy the sense of justice 
of the civilized world, 

"Recalling that international law, and in particular the Convention 
signed at The Hague in 1907 regarding the laws and customs of land -warfare, 
do not permit belligerents in occupied countries to commit acts of violence 
against civilians, to disregard the laws in force, or to overthrow national 
institutions,. 

3/ See History of the United Rations Iter Crimes Commission, pp. 89-9O. 

/ -
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(1) affirm that acts of violence thus inflicted upon the civilian 
populations have nothing in common with the conceptions of an act of war 
or a political crime as understood! by civilized nations, 

(2) take note of the declarations made in this respect on 
25 October 19%1, by the President of the United States of America and by 
the British Prime Minister, 

(3) place among their principal war aims the punishment, through the 
channel of organized justice, of those guilty of or responsible for 
these crimes, whether they have ordered them, perpetrated them or.participated 
in them, 

(k) resolve to see to it in a spirit of international solidarity that 
(a) those guilty or responsible, whatever their nationality, are sought out, 
handed over to justice and judged, (b) that the sentences pronounced are 
carried outj 

"In faith whereof, the undersigned duly authorized to this effect have 
signed the present Declaration." 

9. "Hie twofold value of this Declaration as an affirmation of law and as a 

warming'* was emphasized in a statement made on signing the document by the 

Minister for Foreign Affairs of Luxembourg, who said: "It will be useless, when 

the day of victory comes, for the torturers of our peoples to claim that they 

only did what they were ordered to do and acted according to their laws. These 

laws and the application of them are now stigmatized by the Declaration of 

the Governments of the Occupied Countries as being contrary to law, the moral law 

as well as national and international law ... She guilty will be liable to the 

laws of the countries in which their crimes have been committed. If need be, 

our national legislative systems must be adapted to the aims laid down in our 

common Declaration and, if necessary, the repression of such crimes must be 

organized on international basis'*.—' 

B. Moscow Declaration of 19%5 

10. The Allies1 intention to prosecute and punish war criminals was again expressed 

during the Moscow Conference of October 19%3. By a Declaration published on 

1 November 19^3, the Governments of the Inion of Soviet Socialist Republics,, the 

hJ Ibid., p. 91. 

/.. 
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United Kingdom and the United States, "speaking in the interests of the 

thirty-three United Nations", warned the war criminals that "most assuredly" 

they would '"pursue them to the uttermost ends of the earth and deliver them to 

their accusers in order that justice ̂ /aight/ he done"'. Criminals in a specified 

•category would be "sent "back to- the countries in which their 'abominable deeds 

were doae in order that they ̂ ight/ "be1 judged and puoisled ̂ according, to the 

laws of these liberated countries and of the free governments which /would/ 

he created therein". Criminals "'whose offences ̂ had/ m> particular geographical 

localization1" would he •'"punished by the Joint decision of the Governments of the 

allies"'. 1ère is the full text of the Moscow Declaration:^ 

'"fhe United Kingdom, the' United States and the Soviet Union have 
received from many quarters evidence of atrocities, massacres and cold
blooded mass executions which are being perpetrated by the Hitlerite 
forces in the many countries they have overrun and from which they are now 
being steadily expelled. 

"She brutalities of Hitlerite domination are no new thing and all the 
peoples of territories in their grip have suffered from the worst form 
of government by terror. Haat is new is that many of these territories 
are being redeemed by the advancing armies of the liberating Powers and 
that, in their desperation the recoiling Hitlerite luas- are redoubling 
their ruthless cruelties... fhis is now evidenced, with particular clearness 
by monstrous crimes of the' Hitlerites on the territory of the Soviet Union 
Which is being, liberated from the Hitlerites., and on trench and Italian 
territory. 

'"Xceordingly, the aforesaid three allied Powers, speaking in the 
interests of the' thirty-two (thirty-three) United Ifstioa®,. feereby solemnly 
declare .and give full warning of their' declaration as .follow;:' 

*%t the time of the granting; of any armistice to any government which 
may be set up in 'Germany, those German officers and men and members of the 
lazi party who- have been responsible for, or have taken a consenting part in 
the above atrocities,, massacres and executions, will be sent back to' the 
countries in which their abominable deeds were done in order that they may b' 
judged and punished according to the laws of these liberated countries and 
of the free governments which will be created, therein., Lists will be 
compiled in all possible detail from all these countries, having regard 

£/ A/m.k/5, P. m. 

/... 
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especially to the invaded parts of the Soviet Union, to Poland and 
Czechoslovakia, to Yugoslavia and Greece, including Crete and other islands, 
to lorway, Denmark, the letherlands, Belgium, Luxembourg, France and Italy. 

"'thus,, the Germans, who take part in wholesale shootings' of Italian 
officers or in the execution of French, Butch, Belgian or lorwegian 
hostages, or of Cretan peasants, or WÎK> have shared in the slaughters 
inflicted on the people of Poland or in territories of the Soviet Union 
which are BOW feeing swept clear of the' enemy, will know that they will 
he brought back to the scene' of their crimes and Judged on the' spot, by 
the peoples whom they have outraged.. Let those who have' hitherto net ' 
imbrued their hands with innocent, blood beware lest, they Join the ranks of 
the guilty, for' most asuredly the three Allied Powers will pursue the» to 
the uttermost ends of the earth and will deliver them to> their accusers- in 
order1 that justice may be done. 

w,ïhe above declaration is without prejudice to the case of the major 
criminals, whose' of fences: have no particular .geographical localization 
and who will be punished by the joint decision of the Governments of 
the Allies." 

••-©. She Potsdam Agreements of 19%H> 

11. During their Conference of 17 July' to 2 August 19%5> the Heads of 

Government of the Union of: Soviet Socialist Republics, the Shited Kingdom and the 

United States declared that: 

M¥ar criminals and those who have participated in planning, or carrying 
out Mazi enterprises involving or resulting in atrocities or war crimes shall 
be arrested and brought to judgment."' 

They took "note' of the discussions which have been proceeding in recent weeks 

in London between British^ limited States, Soviet and French representatives, with 

a view to reaching agreement oat the methods of' trial of those' major war criminals 

whose crimes under the Moscow Declaration of October' 19%5 have so* particular' 

geographical localization, 'fhe three Governments reaffirm their intention to 

bring: these criminals to swift and sure justice.....'*.-' 

6/ History of the United lations Mar Crimes Commission,, p. 270. 

/... 



S/CI.V906 
English 
Page 10 

D. Declarations of Governments and statesmen of 
the Allied Powers 

12. In reply to a note verbale dated 30 July 19%2 addressed to the ïïnited States 

Government by the representatives of the letherlands, Yugoslavia and Luxembourg, 

on behalf of the nine countries signatories to the Declaration of St. James's, 

President Eoosevelt on 21 August 19%2 issued a Beelaration in which he warned 

war criminals in the following terms: 

shall have to stand in courts of law in the very countries they 
are now oppressing, and answer for their acts", jj 

13. Speaking in the louse of Lords on f October 19%2, the Lord Chancellor said: 

"It is fallacious to suppose that people who- run to the ends of the 
earth thereby àcfuire a right of asylum ... it is rather important not to 
encourage the idea that everybody who gets away into some other land 
thereby acquires a sort of right to stay where he is " a/ 

• • • 1 

1%., In a speech made on 6 lovember 19%2y Marshal Stalin condemned Mthe vile 

system of hostages'* and the1 "massacre of civilian populations", and announced 

"that the guilty, whose names are known t©> tens of thousands of tortured persons, 

shall not escape the terrible punishment which awaits the»1*.^' 

15, In a simultaneous Declaration of If December 19%2 concerning "retribution 

for crimes committed against persons of Jewish race", the Governments of London, 

Moscow and Washington reaffirmed: 

"their solemn resolution to insure that those responsible for these crimes 
shall not escape retribution". 10/ 

16. In.a statement issued on 2h March 194%, President loosevelt, referring to 

some of "the blackest crimes in history", said: 

"It is therefore fitting that we should again proclaim our determination 
that none who participate in these acts of savagery shall go unpunished." 11/ 

2/ Ibid.., p. 93, 

8/ Punishment for War Crimes, United lations Information Office, Hew York, p. 3°' 

2/ ¥.¥. Fella,, op. cit., p. 21. 

10/ History of the Ifaited lations War Crimes Commission,, p. 106. 

11/ Department of State Bulletin, United States Government Printing Office, 
Vol. X, lo. 2W, p. 2ff. ' 
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II. flS WORK OF JMTm-MLim BODIES 

17. Concurrently with the drafting of the international agreements and other 

declarations mentioned above, which were necessarily of a very general character, 

discussions of a technical nature <2n the legal questions involved in the 

measures planned by the Allied Governments were taking place in inter-allied 

organs of study. She organs in question were the following: the ILondon 

International Assembly, the International Commission for Penal Reconstruction 

and Development, and the United lations fer Crimes Commission. 

• A. 'The London International Assembly 

18. This Assembly, which was created in 19%1 under the auspices of the league 

of lations Union, was not an official body, hut its members were designated 

by the Allied Governments in ILondon, and the Assembly made recommendations 

through its members to those Governments. It studied various aspects of the 

war crimes question: the definition of war crimes, crimes committed by order 

of superiors, the responsibility of statesmen, the competence of municipal 
12 courts, the institution of an international criminal court,, and extradition 

B. The International Commission for Penal, 
Reconstruction and Development 

19. This semi-official body, which was established in lovember I9%3, was 

composed of Jurists of the United Kingdom and a few other Allied countries. 

It assembled a considerable amount of useful information on the following 

subjects: the definition of war crimes, municipal jurisdiction in regard to 

war criminals, the institution of an international criminal court, and 

extradition.-^ 

C. The United lations liar Crimes Commission 

20. At a diplomatic conference held in London on 20 October 19%3 and attended 

by representatives of the Allied Governments, it was decided to set up a 

12/ Bistory of the United lations Par Crimes Commission,. London, I9lit8> pp. 99-'iOk* 

13/ Ibid., pp. 9%-98. 
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United Nations Goimnission for tlae invest igat ion of war crimes. Tne CoaMssion 

did not l i ja i t i t s e l f to invest igat ing and recording the facts but t r i ed also 

to' resolve tine lega l d i f f i c u l t i e s raised fey the pœaisiMent of' war crimes and 

other crimes against tlae law of na t ions .—' 

1%/ IMd», pp. M>9-î®5* 
/ . . . 
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III.. ÎBB IHTSHïâTIOlâlj KLÏÏMf WfflliWS 
OF mieilffiG AID ÏHS PAR IAST 

A. The luraiberg International Military frifounal 

21. In pursuance of the Moscow Declaration, the Governments of France,, the 

Baio® of Soviet Socialist BepUics, the totted Kingdom 'and the United States., 

"acting in the interests of all the United lations'% signed the London agreement. 

of 8 August 19%5.—*/ —•' The Agreement provided for the establishment,, after 

consultation with" the Control -Council for .Germany, of an International Military 

Tribunal "for the trial of war criminals whose offences £&&§$ no> particular 

geographical location'*. 'She signatories undertook to take the necessary steps 

to make- available- for' the investigation of' the charges, and trial the major war 

criminals detained "by them who were to Toe tried toy the International Military 

Tribunal, fhe agreement applied to- Mordinaryw criminals. - i.e., .those who' did 

not come within tie Jurisdiction of the 'Tribunal - the principle of territorial 

Jurisdiction, thereby confirming the provisions of the Moscow Declaration • 

concerning, the return of war criminals to the countries where they committed 

their crimes., 'fiie rules relating to the establishment of the; International 

Military Tribunal,, its organization, purpose, Jurisdiction and functions were 

set' cwt.- in the- Charter annexed to and forming, ,an integral part of the Agreement. 

Under the terms of its Charter,, the International Military Tribunal,, established 

for the Just and prompt trial and punishment of the major war criminals of the 

European Axis was to consist of four members, each with an alternate,, 'each 

Signatory appointing one member and one alternate. It had the right to impose 

upon a defendant, on conviction, death or such other punishment as was determined 

by it to' he Just., The crimes coming within its Jurisdiction for' which there-

was to be individual responsibility were set out in article 6, which provided 

as follows: 

!§/ ftM,, p.. 

l£/ acting, water article % the 'Governments of the following, countries, acceded 
to the Agreement: Australia, Belgium, Czechoslovakia, Denmark, Ethiopia,, 
Greece,, Haiti, Honduras-.,, India, 'Luxembourg, letheriands, lew Zealand, lorway, 
Panama, Paraguay, Poland, Uruguay,. Venezuela, Yugoslavia. 
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"The Tribunal established by the Agreement referred to in Article 1 
hereof for the trial and punishment of the.major war criminals of the 
European Axis countries shall have the power to try and punish persons 
who, acting in the interests of the European Axis countries, whether as 
individuals or as members of organizations, committed any of the following 
crimes. 

"The following acts, or any of the», are erimes coming within the 
Jurisdiction of the Tribunal for which there shall be individual 
responsibility: 

"(a) Crimes against peace: namely,, planning, preparation, initiation 
or waging of a war of aggression, or a war in violation of international 
treaties, agreements or assurances, or participation in a common plan or 
conspiracy for the accomplishment of any of the foregoing; 

"(b) War crimes: namely, violations of the laws or; customs of war. 
Such violations shall include, but not be limited to, murder, ill-treatment 
or deportation to, slave labour or for any other purpose: of civilian • 
population of or in occupied territory, murder or ill-treatment of prisoners 
of war or persons on the seas, billing of hostages, plunder of public or 
private property, wanton destruction of cities,, town© or villages,,, or 
devastation not Justified by military necessity; 

i 

"(c) Crimes against humanity: namely, murder, extermination, 
enslavement, deportation, and other inhumane' acts committed against any 
civilian population, before or during the war, or persecutions on political, 
racial or religious grounds in execution of or in connexion with any crime 
within the jurisdiction of the Tribunal, whether or not in violation of 
•the' .domestic law of* the country where' perpetrated» 

"Leaders, organizers, instigators and accomplices participating in 
the formulation or execution of a common plan or conspiracy to coamit any 
of the foregoing crimes are responsible for all acts performed by any 
persons in execution of such plan." 

22. In its Judgement, the Tribunal expressed its views on the law of the Charter. 

The Charter, it held, rested on. dual foundations... Firstly,, the Signatory Powers, 

in framing the Charter, had exercised- powers vested in them h^ the rules of 

international law; and secondly, the Charter did not substantively depart from 

international law, but was merely the expression of existing international law. 

"The making of the Charter", the Judgement states, "was the exercise 
of fee sovereign legislative power by the countries to which the German 
leich unconditionally surrendered; and the undoubted right of these 
countries to legislate for the occupied territories has been recognized 
by the- civilized world. The Charter is not an arbitrary exercise of power 
on the part of the vietoriouis nations... it is the expression of internatiofl* 

/..• 
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law existing at the time of its creation; and to that extent is itself a 
contribution to international law. 

"The Signatory Powers created this Tribunal, defined the law it was 
to administer, and made regulations for the proper conduct of the trial. 
In doing so, they have done together what any one of them night have done 
singly; £°*" It is not to be doubted that any nation has the right thus 
to set up special courts to administer law." 17/ 

23. The trial, which took, place at lurnberg, "began on 20 lovemfeer 19%5 and 

ended on 31 August 191*6. Judgement was delivered on 30 September and 

1 October 19116. The principles of international law established by the Charter 

of the Tribunal and by the judgement were confirmed and formulated, as will be 

seen below, Toy the United lations. General Assembly» 

B. The International Military 'Tribunal for the gar East 

2%. In the declaration issued at Potsdam on 26 July 19%5 by the United States, 

China and the United Kingdom, to which the Union of Soviet Socialist Republics 

later acceded, it was announced that "stern justice will be meted out to all 

war criminals, including, those who have visited cruelties upon our prisoners".—^ 

at the Moscow Corference which met in December 19%5, ̂ e Sovexnment, of the 

Union of Soviet Socialist Republics, the United Kingdom and the United States 

decided, with the participation of' China, that "'The Supreme Commander shall issue 

all orders; for1 the implementatton of the terns, 'of surrender,, the,- occupation and 

control of' Japan, and directives supplementary thereto..1'" -%> Thus empowered,. 

General IfeeArthur, Supreme' Commander for th©1 Allied Powers,, established,, by a 

Special Proclamation dated 19' January 19%6, the International Military Tribunal 

for the Far last for "the trial of those persons charged individually, or as 

members of organizations, or in both capacities, with offences which include 

crimes against peace". The Proclamation stated that the constitution, 

Jurisdiction and functions of the Tribunal were those set forth in the Charter 

I?/ See lazi Conspiracy and Aggression. Opinion and Judgment, United State© 
Government Printing Office. Washington: 19%8, p. %8. 

Id/ United lations Documents, 19%1-19%5. loyal Institute of International 
Affairs. tondon 19%6, p. 207. 

19/ Ibid., p. 262. 

A*. 
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of the International Military Tribunal for the Far East approved the same day 
20/ 

by the Supreme Commander.—' Under the terms of the Charter, the Tribunal 

•was to consist of not less than six or more than eleven members appointed by 

the Supreme Commander from the names submitted by the Signatories to the 
21/ 

Instrument of Surrender1 and Tb^> India and • the Philippines.—'• The Supreme 

Commander was also to appoint a member to be President of the Tribunal and 

to designate a Chief of Counsel responsible for the investigation and prosecution 

of charges. Any Member of the United lations with which Japan had Tbee^a, at war 

might appoint an associate Counsel to assist the Chief of Counsel. The Tribunal 

was to have the power to impose upon an accused, on conviction, death or such 

other punishment as was determined by it to be Just. The applicable principles 

of law were set out in the Charter, the relevant provisions of which were 

largely identical with those of the Charter of the Miraberg Tribunal. There were, 

however, a few differences, particularly in regard to the definition of crimes 

within the jurisdiction of the Tribunal. These crimes, were defined in article 5 
22/ 

of the Charter of the Totyo Tribunal as follows :— ' 

"(a) Crimes against Peace: lamely, the planning, preparation, 
initiation or waging of a declared or undeclared war of aggression, or a 
war in violation of international law,, treaties, agreements or assurances, 
or participation in a common plan or conspiracy for the accomplishment of 
any of the foregping; 

Conventional War Crimes; lamely, violations of the laws or 
customs of warj 

"(c) Crimes against Mumanity: lamely, murder, extermination, 
enslavement, deportation, and other inhumane acts committed against any 
civilian population, before or during the war, -or persecutions on political 
or racial grounds in execution of or in connexion with any crime within 
the jurisdiction of the Tribunal,, whether or not in violation of the domestic 
law of the country where perpetrated. Leaders, organizers, instigators 

For the text of the Proclamation and Charter, see Department of State 
Bulletin,, U.,S.â., fol. XI¥, lo. 3%9> » • 3&1 et seq> 

The following countries were represented on the Tribunal: âuistralia, 
Canada, China,, France,, India, ietherlamds, lew Zealand, Philippines, 
1SS8, United Kingdom, United States. 

22/ Department of State Bulletin, U.S.A., fol„ XI¥, lo. 3k% p 
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and accomplices participating in tne formulation or execution of a 
common plan or conspiracy to commit any of tîie foregoing crimes are 
responsible for all acts performed "by any person in execution of suen 
plan." 

25. In general, tne decision© of the Tokyo Tribunal accorded; witlt anâ confirmeâ 

tiiose of tne Nurnberg Tribunal. 
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IV. LAW NO. 10 OF TIE COMROL COIMCTL FOR GERMAIT 

Dated 20 December 19%5 

26. In order to give effect to the Moscow Declaration of 19%3 and the London 

Agreement of 19^5 and the Charter issued pursuant thereto, and in order to 

establish a uniform legal basis in Germany for the prosecution of war criminals 

and other similar offenders,, other than those dealt with "by the International 

Military Tribunal, the Control Council for Germany promulgated Law Mo. 10 

concerning the punishment of persons guilty of war crimes, crimes against peace 

and crimes against humanity. These crimes are defined in the first paragraph of 

article 2 of the Law in the following terms:—^ 

"Each of the following acts is recognized as a crime. 

"(a) Crimes against Peace. Initiation of invasions of other 
countries and wars of aggression in violation of international laws and 
treaties, including but not limited to planning, preparation, initiation 
or waging a war of aggression, or a war of violation of international 
treaties, agreements or assurances, or participation in a common plan 
or eonsipracy for the accomplishment of any of the foregoing. 

"(b) War Crimes. Atrocities or offences against persons or property 
constituting violations of the laws or customs of war, including but not 
limited to murâer, ill-treatment or deportation to slave labour, or for 
any other purpose, of civilian population fro» occupied territory, murder 
or ill-treatment of prisoners of war or persons on the seas, Killing of 
hostages, plunder of public.or private property, wanton destruction of 
cities, towns or villages, or devastation not Justified by military 
necessity. 

"(c) Crimes against Humanity. Atrocities and offences, including 
but not limited to murder, extermination, enslavement, deportation, 
imprisonment, torture, rape or other inhumane acts committed against any 
civilian population, or persecutions on political, racial or religious 
grounds whether or not in violation of the domestic laws of the country 
Where perpetrated. 

"(d) Membership in categories of a criminal group or organization 
declared criminal by the International Military Tribunal." 

25/ Official Gazette of the Control Council for Germany, Ho. 3> p. 22. 

/... 
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V. THE PEACE TREATIES OF 19^7 

27. The Treaties of Peace which were concluded at the end of the Second World War 

with Bulgaria (art. 5),—-^ Finland (art. 9),-^' Hungary (art. 6), 
26/ 

Italy 

(art. k5)-** and lomania (art. 6)-—-' contain identical provisions imposing on 

these countries the obligation to take all necessary steps to ensure the 

apprehension and surrender for trial of persons accused of war crimes, crimes 

against peace and crimes against humanity. Article 5 of the Peace Treaty with 

Bulgaria provides as follows: 
Ml. Bulgaria shall take all necessary steps to ensure the apprehension 

and surrender for trial of: 
"(a) Persons accused of having, committed* ordered or abetted war crimes 

or crimes vagainst peace or humanityj 
M(b) lationals of any Allied or Associated Power accused of having 

violated their national law by treason or collaboration with the enemy during 
the war. 

"2. At the request of the united lations Government concerned, Bulgaria 
shall likewise make available as witnesses persons within its jurisdiction, 
whose evidence is required for the trial of the persons referred to in 
paragraph 1 of this Article." 

2%/ United lations, Treaty Series, Vol. kl, p. 50. 

25/ Ibid., Vol. 1*8,. p. 228. 

26/ Ibid., Vol. kl, p. 168. 

27/ Ibid., Vol. %9, P. 126-

28/ Ibid., Vol. 42, p. 3k. 
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VI . ACTIO! BI THE UHTEED KAEE0H5 

A. Extradition and; punishment of 
war criminals. 

26. On IJ February 19^6, at its first session, tine General Assembly adopted 

resolution;' 3 (ï)'whereby it took note of (l)r:the Declarations of St. James's 
:(19<te) and Moscow (i9%3), (2') the laws and rasages; of warfare established by the 

fourth lague Convention of' I907, audi' (3) the definition of war crimes and crimes 

against peace and! against humanity contained in the Charter of the International 

Military ïribunal. of lërriberg. By that same resolution the General, assembly 

"believing that certain war criminals continue to evade Justice in 
the territories of certain States,; 

recommendis 

"that Members of the United lations forthwith take all the necessary 
measures to cause the arrest of those war criminals who have been responsible 
for .or have taken a consenting part in the above crimes, andi .to cause them 
to be sent back to the countries in which their abominable deeds were done, 
in order that they may be «judged and punished according to the laws of 
those countries; 

"and calls upon 

'"the governments of States which are not Members of the totted lations 
also to take all necessary'measures for the apprehension of such criminals 
in their respective territories with a view to their immediate' removal to 
the countries, in which the crimes were committed! for the purpose of trial 
and punishment according to. the laws of thoise countries ..Ml 

29. ©a 3-t 'October I9%7> a* its second! session,, the General Assembly adopted 

resolution 170; (îï) in which, after reaffirming its aforementioned resolution of 

13 February 19%6, it continued as follows: 

'''Recommends Members of the United lations to continue with unabated 
energy to carry out their responsibilities as regards the surrender and 
trial of war criminalsj 

"Recommends Members of the United lations, which desire the surrender 
of alleged war criminals or traitors (that is to say nationals of any State 
accused of having violated their national law by treason or active 
collaboration with the enemy during the war) by other Members in whose 
jurisdiction they are believed to be, to request such surrender as soon as 
possible and to support their request with sufficient evidence to establish 
that a reasonable prima facie case exists as to identity and guilt, and 
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"Reasserts that trials of war criminals and traitors, like all other 
trials, should be governed by the principles of justice, law and evidence." 

B. Confirmation and formulation of the principles 
recognized by the Charter and in the judgment 

of the lurnberg International Tribunal 

30. Some days, after Judgment was. delivered by the lurnberg International Tribunal, 

the General assembly met for the second part of its first session. Ihe importance 

of the Charter of the1 tribunal was recognized at the opening meeting, held on 

25 October l$k6. In his address to the Assembly at. that meeting,,, the President 

of the United! States recalled that "twenty-three Members, of the ïîtoited Hâtions 

have bound themselves by the Charter of the lurnberg tribunal to> the- principle 

that planning, initiating or waging a war of aggression is a crime against 

humanity for which individuals as well as States shall be tried before the bar 

of international justice".-^' 

31. Ih his supplementary report to the General Assembly on 2% October 19%6> 

the Secretary-General pointed out that the lurnberg trials had furnished a new 

lead in the field of the progressive development of international law and its 

codification. "In the interest of peace, and in order to protect mankind against 

future wars", he added, "it will be of decisive significance to have the principles 

Which were employed in the lurnberg trials, and according to which the war -

criminals- were- sentenced, made a permanent part- of the body of international law 

as quickly as possible'. 'From now on the instigators of new wars must know that 

there exist, both law and punishment - for their crimes.. 1ère we' have a high 

inspiration t© go forward and begin the' task of working toward a revitalized 

system of interaatiofiai law.'—' 

32. On II December 1;9%6, on the basis, of a proposal submitted by the;United 

States delegation,,—^' the General Assembly adopted resolution 95 (l) in which 

it recognized the @bligatio.n laid upo© it. by 'Article 13, paragraph 1, 

sub-paragraph a, of the. Charter, to* initiate studies and make recommendations 

29/ Hiirty-fourth plenary meeting of the General Assembly, p. 

30/ Ihirty-fifth plenary meeting of the General Assembly, pp. 699-70O, 

31/ Document A/c.6/69. 
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'for the purpose of encouraging the progressive development of international law 

and its codification. It took note of the London Agreement for the establishment 

of the International Military Tribunal for the prosecution and punishment of the 

major -war criminals of the European Axis and of the Charter annexed thereto, it 

took note also of the fact that similar principles had been adopted in the Charter 

of the international Military Tribunal for the trial of the major war criminals 

in the Far last and continued: 

/fee General Assembly/ 

"Therefore 

"Affirms the principles of international law recognized by the Charter 
of the Sfeaberg Tribunal and the judgment of the Tribusalj 

"Mrects the Committee on the codification of international law 
established by the resolution of the general Assembly of 11 December 19^6, 
to treat as a matter of primary importance plans for the formulation, in 
the context of a general codification of offences against the peace and 
security of mankind, or of an International Criminal Code, of the principles 
recognized in the Charter of the Krnberg Tribunal and in the Judgment of 
the Tribunal." 

33. ly resolution IT7 (II) at its second session on 21 lovember 19%7, the 

General Assembly directed the International Law Commission to1 (a) formulate the 

principles of international law recognized in the Charter of the Mirnberg Tribunal 

and in the judgement of the Tribunal, and (b) prepare a draft code of offences 

against the peace and security of mankind,, indicating clearly the place to be 

accorded to those principles. 

3%. IM pursuance of paragraph (a); off that resolution, the International Law 

Commission undertook a preliminary consideration of the subject at its first 

session in 19%9. In the course of this consideration the question arose as to ' 

whether or not the Commission should ascertain to what extent the principles 

contained in the Charter and judgement constituted principles of international 

law. The conclusion was that since the liirnberg principles had been .affirmed 

by the General Assembly, the task entrusted to the Commission by paragraph (a) 

of resolution IT? (II); was' not to express' any appreciation of those principles 

as principles of international law but-merely to formulate them. 2-/ That 

32/ ïearbook of the International Law Commission, 19%9, p. 282, para.. 26. 
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conclusion was set forth in paragraph 26 of the report of the Coffisdssion on its 

first session, which report was approved by the General Assembly in resolution 

373 (If) of 6 December 19^9. 

35. At its second session in I95O1, the International Ifaw-Coamis.s.ion,( ©n the basis 
33/ 

of a report™' submitted by Mr. «Ï. Spiropoulos, Special- Sapporteur, "adopted a 

formulation of the principles of international' law which were recognized in the 

Charter of the-ffiiimberg Tribunal and in the judgement of the Tribunal. The text 
3k/ 

of principles I, II,, ¥1, and ¥11, and of the comments thereon, is as follows:^—' 

"PiaiCIELg I 

''Any person who courait s an act which constitutes a crise under 
international law is responsible therefor and liable to punishment. 

Comment 

"This principle is based on the first paragraph of article 6 of the 
Charter of the Mirnberg tribunal which established the coMpetence of. the 
Tribunal to try and punish persons who, acting in the interests of the 
European Axis countries, whether as individuals or as members of 
organizations, committed any of the crimes defined in sub-paragraphs (a), 
(b) and (c) of article 6. The text of the Charter declared punishable only 
persons 'acting in the interest of the European Axis countries.' but, as a 
matter of course, Principle I is now foimulated in general terms. 

"The general rule underlying Principle I is that international law nay 
impose duties on individuals directly without any interposition of internal 
law. The findings of the Tribunal were very definite on the question whether 
rules of international law may apply to- individuals. 'That international law 
imposes duties and liabilities upon individuals as well as upon States has 
long been recognized', said the judgment of the Tribunal, and it added: 
'Crimes against international law are committed by men, not by abstract 
entities, and only by punishing individuals who commit such crimes can the 
provision of international law be enforced'* 

"pffilCIHX I I 

"The fact that internal law does not impose a penalty for an act which 
constitutes a crime under international law does not relieve the person who 
committed the act from responsibility under international law. 

33/ Ibid., 1950, ¥ol. II, document kfm.h/22, p. l8l. 

3kJ Ibid., document A/I316, p. 3"$%, 
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OoÉment 

"This principle is a corollary of Principle I. Once it is'admitted 
that individuals are responsible for criK.es. under international law, it 
is obvious that they are aot relieved fro» their international responsibility 
by the fact that their acts are not held to be erimes omâer the law of any 
particular country. 

''She Charter' 'of the lurnberg- tribunal referred, in express terms, to 
this relation between international and national responsibility only with 
respect to crimes against humanity. Sub-paragraph (e) of article 6 of the 
Charter defined as crimes against humanity certain acts 'whether or not. 
i/cbîHaittedJ' in violation of the domestic law of the country where 
perpetrated1. ïhe Commission has formulated Principle II in general terms. 

"The principle that a person who has committed an international crime 
is responsible therefor and liable to punishment under international law, 
independently of the provisions of internal law, implies what is commonly 
called the 'supremacy1 of international law over national law. The Tribunal 
considered that international law can bind individuals even if national law 
does not direct them to observe the rules of international law, as shown by 
the following statement of the judgment: '... the very essence of the 
Charter is that individuals have international duties which transcent the 
national obligations of obedience imposed by the individual State'. 

"P1I1CIPL1 II 

"The crimes hereinafter set out are punishable as crimes under 

international•law: 

"a. Crimes against peace: 

"(i) Planning, preparation, initiation or waging, of a war of 

aggression or a war in violation of international treaties., 
agreements or assurancesi 

M:(ii) Participation in a common plan or conspiracy for the accomplishment 
of any of the acts mentioned under (i). 

Comaest 

"Both categories of crimes, are characterized by the fact, that they are 
connected with 'war of aggression or war in violation of international 
treaties, agreements or assurances''. 

"The Tribunal made a general statement to the effect that its Charter 
was 'the expression of international law existing at the time of its 
creation*. It, in particular, refuted the argument of the defence that 
aggressive war was not an international crime. For this refutation the 
Tribunal relied primarily on the General Treaty for the Benunciation of 

http://criK.es
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War of 27 August I928 (ICellogg-Briand Pact) which in 1939 was in force 
between sixty-three States, 'The nations who signed the Pact or adhered 
to it unconditionally',, said the Tribunal, 'condemned recourse to war for 
the future as an instrument of policy,, and expressly renounced it. After 
the signing of the Pact, any nation resorting to war as an instrument of 
national policy breaks the Pact. In the opinion of the Tribunal, the solemn 
renunciation of war' as an instrument of national policy necessarily involves 
the proposition that such a war is illegal in international law| and that 
those who planned and waged sueh a war, with its inevitable and terrible 
consequences,, are committing a crime in so doing. War for the' solution of 
international eoaatroversies undertaken as an instrument of national policy 
certainly includes a war of aggression, and such a war is therefore outlawed 
by the Pact'. 

"In support of its interpretation of the Kellogg-Briand Pact, the 
Tribunal cited some other international instruments which condemned war of 
aggression as an international crime,, fhe draft of a Treaty of Mutual 
Assistance sponsored by the League of lations in I923 declared^ in its 
article 1, 'that, aggressive war is an international crime'.. The Preamble 
to the League of lations. Protocol for the Pacific Settlement of International 
Disputes (Geneva Protocol), of 192%, 'recognizing the solidarity of the 
members of the international community', stated that 'a war of aggression 
constitutes a violation of this solidarity, and is an international crime ', 
and that the contracting parties were 'desirous of facilitating the complete 
application of the system provided in the Covenant of the League of lations 
for the pacific settlement of disputes between the States and of ensuring 
the repression of international crimes'. The Declaration concerning wars 
of aggression adopted on 2k September 1927 by the Assembly of the League of 
lations declared, in its preamble, that war was an 'international crime *. 
The resolution unanimously adopted on l8 February I928 by twenty-one American 
lepublics at the Sixth (Havana) International Conference of American States, 
provided that 'war of aggression constitutes, an international crime against 
the human species''. 

"The Charter of the lurnberg Tribunal did not contain any definition 
of 'war of aggression ',, nor was there any such definition in the judgment 
of the Tribunal. It was fey reviewing the historical events before and during 
the war that it found that certain of the defendants planned and waged 
aggressive wars against twelve nations and were therefore guilty of a series 
of crimes. 

"Acco-rding to the Tribunal,; this made it unnecessary to> discuss the ' 
subject in further detail,, ©r to consider at any length the extent to which 
these' aggressive wars were also* 'wars in violation of isternationial treaties, 
agreements, or assurances ''. 

'"The term 'assurances'1 is understood by the Commission as including any 
pledge or guarantee of peace given by a State, even unilaterally. 

"The terms 'planning' and 'preparation' of a war of aggression were 
considered by the Tribunal as comprising all the stages in the bringing about 

A» 
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ôf a war of aggression from the planning to the actual initiation of the 
war. In view of that, the Tribunal did not make any clear distinction 
between planning and preparation. As stated in the judgment, 'planning 
and preparation are essential to the making of war1. 

"The meaning of the expression 'waging of a war of aggression' was 
discussed in the Commission during the consideration of the definition of 
'crimes against peace'. Some members of the Commission feared that everyone 
in uniform who fought in a war of aggression might be charged with the 
'waging' of such a war. The Commission understands the expression to refer 
only to high-ranking military personnel and high State officials, and 
believes that this was also the view of the Tribunal. 

"A legal notion of the Charter to which the defence objected was. the 
one concerning 'conspiracy'. The Tribunal recognized that 'conspiracy is 
not defined in the Charter'. However, it stated the meaning of the term, 
though only in a restricted way. 'But in the.opinion of the tribunal', 
it was said in the judgment, 'the conspiracy must be clearly outlined in 
its criminal purpose. It must not be too far removed from the time of 
decision and of action. The planning, to be criminal, must not rest merely 
on the declarations of a party programme such as are found in the twenty-five 
points of the Nazi Party, announced in 1920, or the political affirmations 
expressed in Mein Kampf in later years. The tribunal must examine whether 
a concrete plan to wage war existed, and determine the participants in that 
concrete plan'. 

"b. War crimes: 

"Violations of the laws or customs of war which include, but are not 
limited to, murder, ill-treatment or deportation to slave-labour or for any 
other purpose of civilian population of or in occupied territory, murder 
or ill-treatment of prisoners of war, of persons on the seas,' killing of 
hostages, plunder of public or private property, wanton destruction of 
cities, towns, or villages, or devastation not justified by military 
necessity. 

Comment 

"The Tribunal emphasizecl that before the last war the crimes defined by 
article 6 (b) of its Charter were already recognized as crimes under 
international law. The Tribunal stated that such crimes were covered by 
specific provisions, of the Regulations annexed to The Hague Convention of 
I907 respecting the Laws and Customs of War on Land and of the Geneva 
Convention of 1929 on the Treatment of Prisoners of war. After enumerating 
the said provisions, the Tribunal stated: 'That violation of these provisions 
constituted crimes for which the guilty individuals were punishable is too 
well settled to admit of argument'. 
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"c. Crimes against humanity: 

"Murder, extermination, enslavement, deportation and other inhuman 
acts done against any civilian population, or persecutions on political, 
racial or religious grounds, when such acts are done or such persecutions 
are carried on in execution of or in connexion with any crime against peace 
or any war crime. 

Comment 

"Article 6 (c) of the Charter of the lurnberg tribunal distinguished 
two categories of punishable acts, to wit: first, murder, extermination, 
enslavement, deportation and other inhuman acts committed against any 
civilian population, before or during the war, and second, persecution on 
political, racial or religious grounds. Acts within these categories, 
according to the Charter, constituted international crimes only when 
committed 'in execution of or in connexion with any crimes within the 
jurisdiction of the Tribunal'. The crimes referred to as falling within 
the jurisdiction of the Tribunal were crimes against peace and war crimes. 

"Though it found that 'political opponents were murdered in Germany 
before the war, and that many of them were kept in concentration camps in 
circumstances of great horror and cruelty', that 'the policy of persecution, 
repression and murder of civilians who were likely to be hostile to the 
government, was most ruthlessly carried out' and that 'the persecution of 
Jews during the same period is established beyond all doubt', the Tribunal 
considered that it had not been satisfactorily proved that'before the.outbreak 
of war these acts had been committed in execution of, or in connexion with, 
any crime within the jurisdiction of the Tribunal. For this reason the 
Tribunal declared itself unable to 'make a general declaration that the 
acts before 1959 were crimes against humanity within the meaning of the 
Charter'. 

"The Tribunal did not, however, thereby exclude the possibility that 
crimes against humanity miglit be committed also before a war. 

"In its definition of crimes against humanity the Commission has omitted 
the phrase 'before or during the war' contained in article 6 (e) of the 
Charter of the liirnberg Tribunal because this phrase referred to a particular 
war, the war of 1939* l^e omission of the phrase does not mean that the 
Commission considers that crimes against humanity can be committed only 
during a war. On the contrary, the Commission is of the opinion that such 
crimes may take place also.before a war in connexion with crimes against 
peace. 

"In accordance with article 6 (e) of the Charter, the above formulation 
characterizes as crimes against humanity murder, extermination,, enslavement, 
etc., committed against 'any' civilian population. This means that these 
acts may be crimes against humanity even if they are committed by the 
perpetrator against M s own population. 

/... 
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"PRIICIPLE ¥11 

"Complicity in the commission of a crime against peace, a war crime, 
or a crime against humanity as set forth in Principle VI is a crime under 
international law. 

Comment 

"The only provision in the Charter of the lurnberg tribunal regarding 
responsibility for complicity •was that of the last paragraph of article 6 • 
•which reads as follows: 'Leaders, organizers, instigators and accomplices 
participating in the formulation or execution of a common plan or conspiracy 
to commit any of the foregoing crimes are responsible for all acts performed 
by any persons in execution of such a plan*. 

"She Tribunal, commenting on this provision in connexion with its 
discussion of count 1 of the indictment,, which charged certain defendants 
with conspiracy to. commit aggressive war, war crimes and crimes, against 
humanity, said that, in its opinion,, the provision did not 'add a new and 
separate crime to those already lisied'. In the'View of the Tribunal, 
the provision was designed to 'establish the responsibility of persons 
participating in a common plan' to prepare, initiate and wage aggressive 
war. Interpreted literally, this statement would seem to imply that the 
complicity rule did not apply to crimes perpetrated by individual action. 

"On the other hand, the Tribunal convicted several of the defendants 
of war crimes and crimes against humanity because they gave orders resulting 
in atrocious and criminal acts which they did not commit themselves. In 
practice,, therefore, the Tribunal seems to> have applied gênerai principles 
of criminal law regarding complicity.. This view is. corroborated hf 
expressions' used by the Tribunal in assessing the guilt of' particular 
defendants,. ''" 

36. ly resolution %88 ('¥)) of 12 December' 1950, the General assembly invited the 

Governments of Member States to furnish observations on this formulation and 

requested the International Law Commission "in preparing the draft code of 

offences against the peace and security of mankind, to take account of the 

observations made on this formulation by delegations during the fifth session 

of the General Assembly^/ and of any observations which may be made by 

governments. 

35/ Official Record's of the' General Assembly, Fifth Session,- Sixth Committee, 
251st to 239» meetings.. 
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C. Draft Code of Offences against the 
Peace and Security of Mankind 

37. At its first session, in 19%9, the International Law Commission, pursuant 

to General Assembly resolution 177 (ll) (supra, para. 33•}> undertook a preliminary 

consideration of the question of a draft Code of Offences against the Peace and 

Security of Mankind and appointed Mr. Spiropoulos as Special Rapporteur to study 

that question. It decided to address to Governments a questionnaire asking them 

which crime®, in their opinion,, other than the crimes defined in the Charter and 

in the judgement of the lurnberg Tribunal should be included in the draft code . 
367 

envisaged i® that, resolution .^—' At its seeosd session, in I950,. the International 

Law Ooffifeissioni considered the question on the basis of a first reportai/ submitted 

by the Special Rapporteur and taking into account the replies from certain 

Governments to its questionnaire•,—'* At its third session, in 1951; it •continued 

its consideration of the question, basing its discussion on a second report;^ 

submitted y^ the Special Rapporteur and taking account of the observations made 

by Governments—^ on the formulation of the lurnberg principles, in accordance 

with General Assembly resolution 488 (?) (supra, para. 36). Following that 

discussion, it adopted a draft Code of Offences against the Peace and Security 
%l/ 

of Mankind.-*—' 

38. » e text of articles 1 and 2 of this draft Code, which was adopted by the 

Commission at its third session in 195I, and' of the relevant comment s,, is as. 

follows:, 

"ABÏICLï 1 

"Offences against the peace and security of mankind,, as. defined in 
this Code,, are crimes under' international law, for which the responsible 
individuals shall be punishable. 

36/ Yearbook of the International Law Commission, 19%9, p. 283, para. 30. 

31/ Ibid., I95O, Vol. II„ document A/Œ.h/25, p. 253. 

38/ Documents A/C1.4/l9 and Add.1 and 2. 

39/ Yearbook of the International Law Commission, 1951; Vol. II, document 
A/Cf.4/*l4, p. fcj, ' ' 

JK>/ Ibid., I95I , ïoi. II, document A/Cl..%/%5, p.' 10*. 

^J Ibid.,, document A/185&,, p. 13%. 
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Comment 

"This article is based upon the principle of individual responsibility 
for crimes under international law. This principle is recognized by the 
Charter and judgment of the liirnberg Tribunal, and in the Commission's 
formulation of the lurhberg principles it is stated as follows: 'Any person 
who commits an act which constitutes a crime under international law is 
responsible therefor and liable to punishment.' 

"ARTICLE 2 

"The following acts are offences against the peace and security of 
mankind: 

"(l) Any aet of aggression, including the employment by the authorities 
of a State of armed force against another State for any purpose other than 
national or collective self-defence or in pursuance of a decision or 
recommendation by a competent organ of the United lations. 

Comment 

"In laying down that any act of aggression is an offence against the 
peace and security of mankind this paragraph is in consonance with 
resolution 380 (¥) adopted by the General Assembly on 17 lovember 1950, 
in which the General Assembly solemnly reaffirms that any aggression 'is 
the gravest of all crimes against peace and security .throughout the world'. 

"The paragraph also incorporates, in substance, that part of article 6, 
paragraph (a) of the Charter of the lurnberg Tribunal which defines as 
'crimes against peacef, inter alia, the 'initiation or waging of a war of 
aggression1. 

"While every act of " aggression constitutes a crime under paragraph (l), 
no attempt is made to enumerate such acts exhaustively. It is expressly 
provided that the employment of armed force in the circumstances specified 
in the paragraph is an act of aggression. It is, however, possible that 
aggression can be committed also by other acts, including, some of those 
referred to in other paragraphs of article 2. 

"Provisions against the use of force have been included in many 
international instruments, such as the Covenant of the League of lations, 
the Treaty for the Renunciation of War of 27 August 1928,- the Anti-War 
Treaty of Hon-Aggression and Conciliation, signed at Rio de Janeiro, 
10 October 1933, the Aet of Chapultepec of 8 March '19J15., the Pact of the 
Arab League of 22 March 19%5, the Inter-American Treaty of Reciprocal 
Assistance of 2 September 19%, and the Charter of the Organization of 
American States signed at Bogota, 30 April 19%8. 

"The use of force is prohibited by Article 2, paragraph k, of the 
Charter of the United lations, which binds all Members .to 'refrain in their 
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international relations from ... the use of force against the territorial 
integrity or political independence of any State, or in any other manner 
inconsistent with the Purposes of the United Nations'. She same prohibition 
is contained in the draft Declaration on Rights and Duties of States, 
prepared by the International Law Commission, which, in article 9, provides 
that 'every State has the duty to refrain from resorting to war as an 
instrument of national policy, and to refrain from... the .use of force against 
the territorial integrity or political independence of another State, or 
in any other manner inconsistent with international law and order'. 

"She offence defined in this paragraph can be 'committed only by the 
authorities of a State. A criminal responsibility of private individuals 
under international law may, however, arise under the provisions of 
paragraph (12) of the present article. 

"(2) Any threat by the authorities of a State to resort to an act of 
aggression against another State. 

Comment 

"Shis paragraph is based upon the consideration that not, only acts 
of aggression but also the threat of aggression present a grave danger to 
the peace and security of mankind and should be regarded as an international 
crime. 

"Article 2, paragraph h of the Charter of the United lations prescribes 
that all Members shall 'refrain in their international relations fro» the 
threat... of force against the territorial integrity or political independence 
of any State, or in any other manner inconsistent with the Purposes of the 
United Hâtions'. Similarly, the draft Declaration on Rights and Duties of . 
States, prepared by the International Law Commission, provides in article 9, 
'every State has the duty... to refrain from the threat... of force against 
the territorial integrity or political independence of another State, or in 
any other manner inconsistent with international law and order'. 

"She offence., defined in this paragraph can be committed only by the 
authorities of a State. A criminal responsibility of private individuals 
under international law may, however, arise under the provisions of 
paragraph (12) of the present article. 

"(3) She preparation by the authorities of a State for the employment 
of armed force against another State for any, purpose other than national 
or collective self-defence or in pursuance of a decision or recommendation 
by a competent organ of the United lations. 

Comment 

"In prohibiting the preparation for the employment of armed force 
(except under certain specified conditions) this paragraph incorporates 
in substance that part of article 6, paragraph (a), of the Charter of the 
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ïïurnberg Tribunal which defines as 'crimes against peace', inter alia, 
'planning' and 'preparation' of 'a war of aggression..,.' As used in this 
paragraph the term 'preparation' includes 'planning'. It is considered that 
'planning' is punishable only if results in preparatory acts and thus 
becomes an element in the preparation for the employment of armed force. 

"The offence defined in this paragraph can be committed only by the 
authorities of a State. A criminal responsibility of private individuals 
under international law may, however, arise under the provisions of 
paragraph (12) of the present article. 

M(%) She incursion into the territory of a State from the territory 
of another State by armed bands acting for a political purpose. 

Comment 

"Bae offence defined in this paragraph can be committed only by the 
members of the armed bands, and they are individually responsible.. 
A criminal responsibility of the authorities of a State under international 
law may, however, arise under the provisions of paragraph (12) of the present 
article. 

"(5) ïhe undertaking or encouragement by the authorities of a State 
of activities calculated to foment civil strife in another State, or the 
toleration by the authorities of a State of organized activities calculated 
toi foment civil strife in another State. 

Comment 

"In its resolution 38© (?) of I? lovember I95O the General Assembly 
declared that 'fomenting civil strife in the interests of a foreign Power' 
was aggression. 

"ïhe draft Declaration on lights: and Duties of States prepared by the 
International Law Commission provides, in article %: 'Every State has the 
duty to refrain from fomenting civil strife in the territory of another State, 
ahd to> prevent the organization within its territory of activities 
calculated to foment such civil strife'. 

"ïhe offence defined in this paragraph can be committed only by the 
authorities pf a State. A criminal responsibility of private individuals 
under international law may, however, arise under the provisions of 
paragraph (12) of the present article. 

"(6) ïhe undertaking or encouragement by the authorities of a State 
of terrorist activities in another State, or the toleration by the 
authorities of a State of organized activities calculated to carry out 
terrorist acts in another State. 
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Comment 

"Article 1 of the Convention for the Prevention and Punishment of 
Terrorism of l£ lovemtoer 1937 contained a prohibition of the encouragement 
toy a State of terrorist activities directed against another State. 

"'The offence defined in this paragraph can he committed only toy the 
authorities of a State. A criminal responsibility of private individuals 
under international law may, however, arise under the provisions of 
paragraph (12) of the present article. 

"(?) Acts toy the authorities of a State in violation of its 
obligations under a treaty which is designed to ensure international 
peace and security "by means of restrictions or limitations on armaments, 
or on military training, or on fortifications, or of other restrictions 
of the same character. 

Comment 

"it may toe recalled that the League of lation© CoBaittee on 
Arbitration and Security considered the failure to observe conventional 
restrictions such as those mentioned in this paragraph as raising,- under 
many circumstances, a presumption of aggression. (Memorandum on 
articles 10, 11 and l6 of the Covenant, submitted by Mr. Butgers. 
League of lations document C.A.S. 10, 6 February 1928.) 

"The offence defined in this paragraph can toe committed only by 
the authorities of a State. A criminal responsibility of private 
individuals under international law may, however, arise under the 
provisions of paragraph (12) of the present article. 

"(8) Acts by the authorities of a State resulting in the annexation, 
contrary to international law, of territory belonging to another State or 
of territory under an international régime. 

Comment 

"Annexation of territory in violation of international law constitutes 
a distinct offence, because it-presents a particularly lasting danger to 
the peace and security of mankind, fhe Covenant of the League of lations, 
in article 10, provided that 'the Members of the League undertake to respect 
and preserve as against external aggression the territorial integrity and 
existing political independence of all Members of the League'. The Charter 
of the.United lations, in Article 2, paragraph %, stipulates that 'all 
Memtoers shall refrain in their international relations from the threat or 
use of force against the territorial integrity or political independence of 
any State...'. Illegal annexation may also toe achieved without overt threat 
or use of force, or toy one or more of the acts defined in the vther paragraphs 
of the present article. For this reason the paragraph is not limited to 
annexation of territory achieved toy the threat or use of force. 

/." 
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"The term 'territory under an international regime' envisages 
territories under the International Trusteeship System of the United 
lations as well as those under any other form of international régime. 

"The offence defined in this paragraph can be committed only by the 
authorities of a State. A criminal responsibility of private individuals 
under international law may, however, arise under the provisions of 
paragraph (12) of the present article. 

i 

"(9) Acts by the authorities of a State or by private individuals, 
committed with intent to destroy, in whole or in part, a national, ethnical, 
racial or religious group as such, including: 

"(i) Killing members of the group; 

"(ii) Causing serious bodily or mental harm to members of the 
group; 

"(iii) Deliberately inflicting on the group conditions of life 
calculated to bring about its physical destruction in whole 
or in part; 

"(iv) Imposing measures intended to prevent births within the 
group; 

"(v) forcibly transferring children of the group to another 
group. 

gomment 

"The text of this paragraph follows the definition of the crime of 
genocide contained in article II of the Convention on the Prevention and 
Punishment of the Crime of Genocide. 

"The offence defined in this paragraph can be committed both by 
authorities of a State and by private individuals. 

"(lO) Inhuman acts by the authorities of a State or by private 
individuals against any civilian population, such as murder, or 
extermination, or enslavement, or deportation, or persecutions on 
political, racial, religious or cultural grounds, when such acts are 
committed in execution of or in connexion with other offences defined 
•in this article. 

Comment 

"This paragraph corresponds substantially to article 6, paragraph (c), 
of the Charter of the Itirnberg Tribunal, which defines 'crimes against 
humanity'. It has, however, been deemed necessary to prohibit also 
inhuman acts on cultural grounds, since such acts are no less detrimental 

/.-. 
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to the peace and security of mankind than those provided for in the said 
Charter. There is another variation from the Mirnberg provision. While, 
according to the Charter of the Mirnberg Tribunal, any of the inhuman acts 
constitutes a crime under international law only if it is committed in 
execution of or in connexion with any crime against peace or war crime as 
defined in that Charter, this paragraph characterizes as crimes under 
international law inhuman acts when these acts are committed in execution 
of or in connexion with other offences defined in the present article. 

"The offence defined in this paragraph can be committed both by 
authorities of a State and by private individuals. 

11 (11 ) Acts in violation of the laws or customs of war. 

Comment 

"This paragraph corresponds to article 6, paragraph (to), of the 
Charter of the Mirnberg Tribunal. Unlike the latter, it does not include 
an enumeration of acts which are in violation of the laws or customs of 
war, since no exhaustive enumeration has been deemed practicable. 

"The question was considered whether every violation .of the laws or 
customs of war should be regarded as a crime under the code or whether only 
acts of a certain gravity should be characterized as such crimes. The 
first alternative was adopted» 

"This paragraph applies to all cases of declared war or of any other 
armed conflict which may arise between two or more States, even if the 
existence of a state of war is recognized by none of them. 

"The United lations Educational, Scientific and Cultural Organization 
has urged that wanton destruction, during an armed conflict, of historical 
monuments, historical documents, works of art or any other cultural objects 
should toe punishable under international law (letter of 17 March 1950 from 
the Director-General of OTISCO to the International Law Commission 
transmitting a 'leport on the International Protection of Cultural Property, 
toy Penal Measures, in the Event of Armed Conflict1, document 5C/PBG/6 
Annex l/tfflESCO/MUS/Conf.1/20 (rev.), 8 March 1950). It is understood that 
such destruction comes wtnin the purview of the present paragraph. Indeed, 
to some extent, it is forbidden by article $6 of the regulations annexed 
to the Fourth Hague Convention of 190? respecting the laws and customs of 
war on land, and toy article 5 of the linth Hague Convention of 1907 
respecting toomtoardment by naval forces in time of war. 

"The offence defined in this paragraph can toe committed tooth by 
authorities of a State and toy private individuals. 

/... 
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"(12) Acts which constitute: 

"(i) Conspiracy to commit any of the offences defined in the 
preceding paragraphs of this article ; or 

"(ii) Direct incitement to> coaait aBy of the offences defined 
in the preceding paragraphs of this article; or 

"(iii) Attempts to cornait any of the offences defined in the 
preceding paragraphs of this article; or 

"(iv) Complicity in the commission of any of the offences 
defined in the preceding paragraphs of this article. 

Comment 

MÇhe notion of conspiracy is found in article 6, paragraph |a), 
of the Charter of the Mrnberg 'tribunal and the notion of complicity 
in the last paragraph of the same article. The notion of conspiracy 
in the said Charter is limited to the 'planning, preparation, initiation 
or waging of a war of aggression, or a war in violation of international 
treaties, agreements or assurances', while the present paragraph provides 
for the application of the notion to all offences against the peace and 
security of mankind. 

"The notions of incitement and of attempt are found in the Convention 
on Genocide as well as in certain national enactments on war crimes. 

"in including 'complicity in the commission of any of the offences 
defined in the preceding, paragraphs' among the acts which are offences 
against the peace and security of mankind, it is not intended to 
stipulate that all those contributing, in the normal exercise of their 
duties, to the perpetration of offences against the peace and security 
of mankind could, on that ground alone, be considered as accomplices in 
such criaes. there can he no question of punishing as accomplices in such 

' an offence all the members of the armed forces <of a State or1 the workers 
• in war industries." 

%2/ 

39. fhe draft Code was communicated to Governments for their comments.—' At its 

sixth session in 195%, the Commission continued its consideration of the question 

on the basis of a third report-^' submitted by the Special lapporteur in which, 

taking account of the comments of Governaents, he proposed certain revisions in 

%2/ For the comments received, see documents A/2162 and Add.l 

%5_/ . Yearbook 'Of the International Law Commission, 1954,. ¥ol.-IÏ, 
document A/Ci.%/8!5> P« -L̂ 2» 

/... 
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the text of the draft Code adopted in 1951. Apart from making certain drafting 

changes,- the CcKmission decided to modify the text of articles 1 and 2 of the 

draft Code adopted in 1951 in the following respects:—^ 

AlTlCffi 1 

"'Offences against the peace and security of mankind, as defined 
in this Code, are crimes under international law, for which the responsible 
individuals shall he punished. 

Comtent 

"The Commission decided to replace the words 'shall he punishable1 

in the previous text by the words 'shall be punished' in order to emphasize 
the obligation to punish the perpetrators of international crimes. Since 
the question of establishing an international criminal court is under 
consideration by the General Assembly, the Commission did not specify whether 
persons aeeused of crimes under international law should be tried by national 
courts or by an international tribunal. 

"In conformity with a decision taken hj the Commission at its third 
session (see the Commission's report on that session, A/Ï858, paragraph 58 (c), 
the article deals only with the criminal responsibility of individuals. 

ARKCLE 2, PARâGEAPI % 

"The organization, or the encouragement of the organization, tj the 
authorities of a State, of armed bands within its territory of any other 
territory for incursions into the territory of another State, or the 
toleration of the organization of such bands in its own territory, or the 
toleration of the use hj such armed bands of its territory as a base of 
operations or as a point of departure for incursions into the territory of 
another State, as well as direct participation in or support -of such 
incursions. 

Oogaent 

"The text previously adopted by the Commission read as follows: 

.'The incursion into the territory of a State from the 
territory of another State tj armed bands acting for a 
political purpose.* 

The Commission adopted the new text as it was of the opinion that 
the scope of the' article should be widened.. 

iiV Ibid., document A/2695, p. 15©,. para. 50 

/... 
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MTICL1 2, PARAGHAPH 9 

"The intervention by the authorities of a State in the internal or 
external affairs of another State, by means of coercive measures of an 
economic or political character, in order to force its will and thereby obtain 
advantages of any kind. 

Comment 

"This paragraph is entirely new. Wot every kind of political or economic 
pressure is necessarily a crime according to this paragraph. It applies only 
to cases where the coercive measures constitute a real intervention in the 
internal or external affairs of another State. 

A1TICLI 2, PiffiAGlâPI 11 

(previously paragraph 10) , 

"Inhuman acts such as murder, extermination, enslavement, deportation of 
persecutions, committed against any civilian population on social, political, 
racial, religious or cultural grounds by the authorities of a State or by 
private individuals acting at thé instigation or with the toleration of such 
authorities. 

Comment 

"The text previously adopted by the Commission read as follows: 

'Inhuman acts by the authorities of a State or by private 
individuals against any civilian population, such as murder, or 
extermination, or enslavement, or deportation, or persecutions on 
political, racial, religious or cultural grounds, when such acts are 
committed in execution of or in connexion with other offences defined 
in the article. ' 

"This text corresponded in substance to article 6, paragraph (c), of 
the Charter of the International Military Tribunal at lurnberg. It was, 
however, wider in scope than the said paragraph in two respects: it prohibited 
also inhuman acts committed on cultural grounds and, furthermore, it 
characterized as crimes under international law not only inhuman acts committed 
in connexion with crdaes against peace or war crimes, as defined in that 
Charter, but also such acts committed in connexion with all other offences 
defined in article 2 of the draft Code. 

"The Commission decided to enlarge the scope, of the paragraph so as to 
make the punishment of the acts enumerated in the paragraph independent of 
whether or not they are committed in connexion with other offences defined 
in the draft Code. On the other hand, in order not to characterize any 
inhuman act committed by a private individual as an international crime, it 
was found necessary to provide that such an act constitutes an international 
crime only if committed by the private individual at the instigation or with 
the toleration of the authorities of a State." 

A' 
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kO. On k December 195^» at its ninth session, the General Assembly adopted 

resolution 897 (IX) in which it decided to postpone further consideration of the 

draft Code of Offences against the Peace and Security of Mankind until the 

Special Committee on the question of defining aggression (infra, para. 50 ) had 

submitted its report. 

D. Prevention and punishment of the crime 
of genocide 

kl. In resolution 96 (l) of 11 December 19^6, the General Assembly declared: 

"Genocide is a denial of the right of existence of entire human groups, as 

homicide is the denial of the right to live of individual human beings; such 

denial of the right of existence shocks the conscience of mankind, results in great 

losses to humanity in the form of cultural and other contributions represented by 

these human groups,, and is contrary to moral law and to the spirit and aims of 

the United Mations". It observed that "Many instances of such crimes of genocide 

have occurred when racial, religious, political and other groups have been 

destroyed, entirely or in part". It affirmed that the punishment of the crime of 

genocide "is a matter of international concern" and that "genocide is a erime under 

international law which the civilized world condemns, and for the commission of 

which principals and accomplices -• whether private individuals, public officials 

or statesmen,, and whether the erime is committed on religious, racial, political 

or any other' grounds - .are punishable1'» furthermore it invited the Member States 

"fo enact the necessary legislation for the prevention and punishment of this crime 

It recommended that "international co-operation be organized between States with 

a view to facilitating the speedy prevention and punishment of the crime of 

genocide" and, to that end, it requested the Economic and Social Council to 

undertake the necessary studies with a view to drawing up a draft convention on 

the crime of genocide. 

**2. By resolution kf, (IV ) of. 28 March 1°A?, the Economic and Social Council 

instructed the Secretary-General to draw up, with the assistance of experts, a 

draft convention on the crime of genocide. Pursuant to that resolution, the 

Secretary-General drew up a draft convention which was communicated te the Member 

States for their comments. The draft convention, together with the comments 
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received from Member States, was submitted to the General Assembly at its second 

session. By resolution 180 (II) of 21 November 19^7, the General Assembly, after 

reaffirming its resolution $6 (i) and declaring "that genocide is an international 

crime entailing national and international responsibility on the part of 

individuals and States*', requested the Economie and Social Council to continue its 

work concerning the suppression of that crime,, including the study of the draft 

convention prepared by the Secretariat. At its sixth session, the Council 

established an Ad Hoc Committee to prepare a draft convention on the crime of 

genocide. At its seventh session, the Economic and Social Council, under 

resolution 153 (¥11 ) of 2.6 August 19^8, transmitted to the General Assembly at 

its, third session the -draft convention which had been prepared by the Ad Hoe 
%'5>/ — — — 

Committee.-*' On 2% September 19%8,; the 'General assembly referred the draft 
convention to the Sixth Committee which devoted several meetings to- preparing the 

k6J 
final text of the draft. On the recommendation of the Sixth Committee,—/ the 

General Assembly on 9 December 19k8 adopted resolution 26© (ill) whereby it: 

"Approves the annexed Convention on the Prevention and Punishment of the 
Crime of Genocide and proposes it for signature and ratification or accession 
in accordance with its article XI. 

"'T1XÏ' OP' H I COHEIÏIOi 

"The Contracting; Parties, 

"Having considered the declaration made by the General Assembly of the 
United Mations in its resolution 96 (l) dated 11 December 1 9 ^ .that genocide 
is a crime under international law, contrary to the spirit and aims of the 
United iations and condemned by the civilized world; 

"lecognizing that at all periods of history genocide has inflicted great 
losses on humanity; and 

"Being convinced that, in order' to liberate mankind from such an odious 
scourge, international co-operation is requiredj 

"Hereby agree as hereinafter provided. 

k$f Document E/79%. 

h€/ Pteport of the Sixth 'Committee, Official Beeords of the General Assembly? 
Hard Session, Annexes, agenda item 52,, doe«ient A/76O and Corr.2. 
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Art ic le I 

"The Contracting Parties confirm that genocide, whether committed in 
time of peace or in time of war, is a crime under international law whieh 
they undertake to prevent and to punish. 

Article II 

"In the present Convention, genocide means any of the following acts 
committed with intent to destroy,, in whole or in part, a national,, ethnical,, 
racial or religious group, as such: 

"(a) Killing members of the group; 

"(b) Causing serious bodily or mental harm to members of the group; 

'* (e) Deliberately inflicting, on the group condition© of life calculated 
to- Bring, about its physical destruction in whole or in'part; 

"(d) Imposing measures intended to prevent births within the group; 

"(e) Forcibly transferring children cf the group to> another group. 

Article III 

"'fhe following acts shall be punishable: 

"(a) Qenocide;, 

"(b) Conspiracy to commit genocide; 

"•(c) Direct and public incitement to commit genocide; 

"(d) Attempt to commit genocide; 

"(e) Complicity in genocide. 

Article IV 

"'Persons' committing genocide or' any of the other acts enumerated i© 
article III shall be punished,, whether they are constitutionally responsible 
rulers,, public officials or private individuals. 

Article ¥ 

"fhe Contracting Parties undertake to enact, in accordance with their 
respective Constitutions,; the necessary legislation to give effect to the 
provisions of the present Convention and, in particular, to provide effective 
penalties for persons guilty of genocide or any of the other acts enumerated 
in article III. 
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Art ic le VI 

"Persons charged with genocide or any of the other acts enumerated in 
article III shall he tried by a competent tribunal of the State in the 
territory of which the act was committed, or by such international penal 
tribunal as may have Jurisdiction with respect to those Contracting Parties 
which shall have accepted its jurisdiction. 

Article VII 

"Genocide and the other acts enumerated in article III shall not be 
considered as political crimes for the purpose of extradition. 

"The Contracting Parties pledge themselves in such cases to grant 
extradition in accordance with their laws and treaties in force. 

Article VIII 

"Any Contracting Party may call upon the competent organs of the United 
Nations to take such action under the Charter of the United lations as 
they consider appropriate for the prevention and suppression of acts of 
genocide or any of the other acts enumerated in article III. 

Article IX 

"Disputes between the Contracting Parties relating to the interpretation, 
application or fulfilment of the present Convention, including those 
relating to the responsibility of a State for genocide or any of the other 
acts enumerated in article III, shall be submitted to the International 
Court of Justice at the request of any of the parties to the dispute." kj/ 

Ê. Question of an international criminal .jurisdiction-—' 

h3. The question of an international criminal jurisdiction was raised and 

considered by the United lations in connexion with the formulation of the 

principles of international law recognized in the Charter and judgement of the 

Murnberg Tribunal—2' and with the action taken by the General Assembly for the 

prevention and punishment of genocide.•2-' 

hit In accordance with the provisions of article XIII, the Convention came into 
force on 12 January 1951» i.e., on the ninetieth day following the date of 
deposit of the twentieth instrument of ratification or accession. 

k8/ For a complete history of this question since the Paris Peace Conference 
(1919), see document â/Cl. Vî/Rev. 1 of 2? May 19^9. 

k9/ Ibid., p.. 25. 

JO/ Ibid., p. 30. J 
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kh. The General Assembly, in resolution 260 B (ill) of 9 December 19^8, considered 

that "in the course of development of the international community, there will be 

an increasing need of an international judicial organ for the trial of certain 

crimes under international law". It invited the International Law Commission to 

"study the desirability and possibility of establishing an international judicial 

organ for the trial of persons charged with genocide or other crimes over which 

jurisdiction will be conferred upon that organ by international conventions", 

and requested it, in carrying out that task, "to pay attention to the possibility 

of establishing a Criminal Chamber of the International Court of Justice". 

k^. Pursuant to that resolution, the International Law Commission studied the 

question at its second session in 1950. As a result of that study,—* it decided 

that "the establishment of an international judicial organ for the trial of 

persons charged with genocide or other crimes over which jurisdiction will be 

conferred upon that organ by international conventions is desirable". It decided 

also that "the establishment of the above-mentioned international judicial organ 

is possible".•2-' With regard to the question of the possibility of establishing 

a criminal chamber of the International Court of Justice, the Commission "decided 

to state that it has paid attention to the possibility of establishing a Criminal 

Chamber of the International Court of Justice and that, though it is possible to 

do so by amendment of the Court's Statute,, the Commission does not recommend 

it.2/ 

k6. On 12 December 1950, the General Assembly adopted resolution k&9 (v) whereby 

it established a Committee composed of the representatives of seventeen Member 

States for the purpose of preparing one or more preliminary draft conventions 

and proposals relating to the establishment and the statute of an international 

criminal court. It requested the Secretary-General to communicate the report of 

the Committee to the Governments of Member States for their observations. 

•+7. In pursuance of that resolution, the Committee met at Geneva from 

1 to 31 August 1951. The Committee formulated proposals regarding some of the 

.51/ Yearbook of the International Law Commission, 1950, vol, II, dociment A/1316, 
p. 378. 

.52/ Ibid., para. l^O. 

J53/ I b i d . , para. J&5. 
/ . . . 
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more important questions to which the creation of an international criminal court 

gives, rise and gave in its report'̂ -' a general survey of the opinions expressed by 

members of the Committee. A draft statute for an international criminal court 

prepared by the Committee was annexed to that report. The Committee did not wish 

to give these proposals any appearance of finality. They were offered as a 

contribution to a study which, in its opinion, had yet to be carried several steps 

forward before the problem of an international criminal jurisdiction was ripe for 

decision, During the seventh session of the General Assembly, the report of the 

Committee was discussed in the Sixth Committee and at a plenary meeting of the 

General Assembly. On 5 December 1952, the General Assembly adopted resolution 687 

(¥11) whereby it again established a Committee composed of the representatives of 

seventeen Member States for the purpose of continuing the study of the question. 

The Committee met in lew York from 2J July to 20 August 1955. It considered 
55/ inter alia a eompilationr^ of comments and suggestions relating to a draft statute 

for an international criminal court prepared by the Secretariat, containing comments 
56/ 

and suggestions which had been submitted in writing^-' by certain Governments or 

had been made orally during the seventh session of the General Assembly. The 

Committee dealt with the main problems relating to the establishment of an 

international criminal court and re-examined the 1951 Geneva draft statute. A 

revised draft statute for an international criminal court was annexed to the 
57/ 

report—1-' which it adopted. 

48. By its resolution 898 (EC), adopted on Ik December 195%» the General Assembly, 

considering the connexion between the question of defining aggression, the draft 

Code of Offences against the Peace and Security of Mankind, and the question of an 

international criminal jurisdiction, decided to postpone consideration of the latter 

question until the General Assembly had taken up the report of the Special Committee 

on the question of defining aggression (infra, para. 50} and had tafcen up again the 

draft Code of Offences against the Peace and Security of Mankind. 5k/ Official Records of the General Assembly, Seventh Session, Supplement lo. 11? 
document A/2136. 

55/ A/AC.65/I. 

Jj6/ A/2186 and Add.l 

57/ Official Records of the General Assembly, linth Session, Supplement lo. 12, 
document A/2645. ' ~~ 
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F. Question of defining aggression (its relation with the draft Code 
' of Offences against the Peace and Security of Mankind and with the 

question of an international criminal Jurisdiction) 

1*9. The question of defining aggression has "been under consideration by the 

General Assembly since 1950» During the debate on the item "Duties of States in 

the event of the outbreak of hostilities'% which had been placed on the agenda of 

the Assembly at its fifth session in 195O at the request of the Yugoslav delegation, 

the representative of the Union of Soviet Socialist Republics submitted a draft 

resolution containing a definition of aggression.•2—' In resolution 3Î8 (v) dated 

17 November 19'50> the General Assembly referred the Soviet proposal to the 

International Law Commission, which, studied it at its third session, in 195I. 
597 

Hie results of the Commission's study are contained in its report..''"1' On 

51 January 1952, during its sixth session, the General Assembly adopted 

resolution 599 (VI), in which it decided to include in the agenda of its seventh 
session the question of defining aggression and instructed the Secretary-General 

to prepare a report—'in which the question would "be thoroughly' discussed. In 

resolution 688 (Vll), adopted on 20 December 1962 during its seventh session, the 

General Assembly decided to establish a Special Committee of fifteen members, 

which was requested, among other things, to submit, to the General Assembly at 

its ninth session draft definitions of aggression or draft statements of the notion 

of aggression. The Special Committee, which met in lew York from 20 August to 
61/ 

21 September 1955', prepared a report—' in which it studied various aspects of the 

question of defining aggression. Several texts of definitions of aggression were 

submitted to the Committee, which decided not to put them to a vote but {to transmit 

them as they stood to'Member States and to the General Assembly., The Oonpittee'.s 

report was circulated by the Secretary-General to the Member States for their 
4. 62/ 

comments;.—' 
5§/ Official Records of thé General Assembly, Twelfth Session, Rrst Committee, 

385th meeting, paras., 18-35- a&d Annexes,, agenda item 12. 

.59/ Yearbook of the International law Commission, 1951; vol. II, document A/1858. 

60/ Official Records of the General Assembly, Seventh Session, Annexes, 
agenda item 5k): document, A/2211. -

61/ Ibid.,, linth Session,, Supplement Mb. 11, à/2638. 

62/ 
Ibr these comments.,, see' ibid.,. Annexes,, agenda item 51, document A/2689 
and Add.l. 
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50. A second Special Committee, of nineteen members, was established by General 

Assembly resolution 895 (IX) dated k December 1954. It was requested to submit to 

the General Assembly a detailed report followed by a draft definition of 

aggression. The Special Committee met in New York from 8 October to 

9 lovember 1956. It drew up a report-^' containing the ideas expressed in the 

Committee, a survey of ideas expressed at the ninth session of the General 

Assembly and, in annexes, "Selected texts of definitions and draft definitions 

of aggression"', together with the draft definitions submitted to the Committee. 

51. At its twelfth session, on 29 lovember 1957/ the General Assembly adopted 

resolution ll8l (XIl), which reads as follows: 

"The General Assembly, 

"Recalling Its resolutions 599 (VI) of 31 January 1952; 
688 (YIÏ) of 20 December 1952 and 895 (IX) of k December 195*; 
all referring to a definition of aggression, 

"Considering that, in spite of the progress made in the- study 
of the question, the discussion at the present session shows the 
need for the elucidation of other aspects of a definition of 
aggression, 

"Considering that the report presented by the 1956 Special 
Committee on the Question of Defining Aggression is an important 
study based on the views expressed by States Members of the United 
Efations up to the date of the preparation of the report, 

"Considering that twenty-two additional States have recently 
joined the Organization and that it would be useful to know their 
views on the matter, 

"Resolves : 

"1. To take note of the report of the 1956 Special Committee 
on the Question of Defining Aggression and to express appreciation 
for the valuable work done; 

"2. To ask the Secretary-General to request the views of the 
new Member States on the question, and to renew the request to 
Member States to submit comments as provided in General Assembly 
resolution 688 (VII ) of 20 December 1952, furnishing them with the 
documentation produced after the adoption of that resolution; 

63/ Ibid., Twelfth Session, Supplement Ko. l6 (A/357%). 
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"3. To ask the Secretary-General to refer the replies of Member 
States to a committee composed of the Member States -whose representatives 
have served on the General Committee at the most recent regular session 
of the General Assembly, which committee shall study the replies for 
the purpose of determining when it shall be appropriate for the General 
Assembly to consider again the question of defining aggression, and 
shall report to the Secretary-General when it has determined that the 
time is appropriate, setting forth the considerations which led to 
its decision; 

"k. fa request the Secretary-General to place the question of 
defining aggression on the provisional agenda of the General Assembly, 
not earlier than at its fourteenth session, when the committee has 
advised him that it considers the time appropriate; 

"5. ïo request the Secretary-General to- convene the first meeting 
of the committee prior to the fourteenth session of the General. Assembly." 

52. At the same session, on 11 December 195?, &*« General Assembly adopted 

resolutions 1186 (Xïl) and 118? (XIl), dealing respectively with the draft Code 

of Offences against the Peace and Security of Mankind and with international 

criminal Jurisdiction* In the first, it decided to defer consideration of the 

question of the draft Code of Offences against the Peace and Security of Mankind 

until such time as it took up again the question of defining aggression. In the 

second,, it decided to. defer consideration of the question of an international 

criminal jurisdiction until such time as it.took up the question of defining 

aggression and the question of a draft Code of Offences against the Peace and 

Security of Mankind. 

53. She Committee established in accordance with the above-mentioned 

resolution ll8l (Xll) held three sessions, the first in April 1959,—' the second 

in April 1962,,-^' and the third in April 1965.—' At the last session, it decided 

to reconvene in April 1967 with a view to consider recommending to the General 

Assembly that it should study again the question of defining aggression, unless 

the majority of members of the Committee, who would be consulted in writing in 

January I966 by the Secretary-General, considered that it was desirable for the 

Committee to meet in April I966 and requested the Secretary-General to convene 

it at that time.. 

§hj Beport (A/AC.91/2). 

65/ Beport (A/AC.9I/3). 

66/ Report (A/AC.91/5). 
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G. Universal Declaration of Human Bights 

54. Article 11 (2) of the Universal Declaration of Human Rights adopted on 

10 December 19^8 in General Assembly resolution 217 (ill) confirms the principle 

of "nullum crimen,, nulla poena sine lege"1. It reads as follows: 

•"(2) Ho- one shall he held guilty of any penal offence on account 
of any act or ©Mission which did not constitute a penal offence, under 
national or international law, at the time when it was committed, lor 
shall a heavier penalty he imposed than the one that was applicable 
at the time the penal offence was committed." 

55. It should he noted that article 15 of the draft Covenant on Civil and 

Political Rights, one of the draft International Covenants on Human Rights adopted 

"by the Third Committee from the tenth to the eighteenth sessions of the General 
67/ 

Assembly,—^reads as follows: 

"1. lo one shall he held guilty of any criminal offence on account 
of any act or omission which did not constitute a criminal offence, under 
national or international law, at the time when it was committed, ior. 
shall a heavier penalty he imposed; than the one that was applicable 
at the time when the criminal offence was committed. If, subsequently 
. to the commission of the offence, provision is made hy law for the 
imposition of a lighter penalty, the offender shall benefit thereby. 

"2. Nothing in this article shall prejudice the trial and punishment 
of any person for any act. or omission which, at the time1 when it was 
committed, was criminal according to the general principles of law 
recognized by the community of nations." 68/ 

56. Paragraph 2 of this, article is in substance identical -to article 7 (2) of 

the European Convention on Human Rights referred to below. 

6jJ Document A/5929, l6 June I965. 

68/ The report of the Third Committee to the General Assembly states as follows: 
"̂ /Some representatives expressed, the view that/' retention of paragraph 2 
would eliminate any doubts regarding, the legality of the judgements 
rendered by the ilirnberg and the Tokyo tribunals. It was alsô  pointed1 out 
that the principles of international law recognized by the Charter' of the 
lurnberg Tribunal and the judgements, of that Tribunal were affirmed by 
the General Assembly in resolution. 95 (l). The provision-of paragraph 2 
would confirm and strengthen those principles and would ensure that, if in 
the future crimes, should be perpetrated similar to- those punished at 
lurnberg, they would be punished in accordance with the same principles." 
(Official Records of the General Assembly.,, Mfteentfa Session, Annexes, 
agenda item 3%, document A/%625, para» 16}'.. 

/ 



S/C!,%/9C6 
English 
Page k9 

vu. ccmcn. OF sam 

A, The principle of "nullum crimen, nulla poena .sine lege"' 

57. article 7 of tàe Convention for the Protection of Human lights ani Fundamental 

[Freedoms, adopted on 4 lovember 195°, provides as follows:—^' 

"(l) lo one shall fee held guilty of any criminal offence on 
account of any act or omission which did not constitute a criminal 
offence under national or international law at the time when it was 
committed, lor shall a heavier penalty be imposed than the one that 
was applicable at the time the criminal offence was committed. 

"(2) fiats Article shall not préjudice the trial and punishment 
of any person for any act or omission which, at the time when it was 
committed1, was criminal according to the general principles of law 
recognized by civilised nations." 

58. fhe European Commission of luman Bights has applied paragraph 2 of this 

article in the ease of applications directed against legislation penalizing 

collaboration with the enemy during the Second World War. In its decision of 

20 July -195? relating to application lo. 268/57, it observed "that the travaux 

préparatoires for the Convention show that, the purpose of paragraph 2 of 

article 7> quoted above, is to make clear that article 7 does not affect the 

legislation enacted, in the' completely exceptional circumstances existing at. the 

end of the Second World War, to' punish war crimes and acts of treason and 

collaboration with the enemy, and is in no way intended as a legal or moral 

condemnation of such legislation."—' 

B. Ion-applicability of statutory limitation to crimes, against humanity 

59. At its. twenty-third sitting, held on 28 January 1965, the Consultative. 

Assembly of the' Council of Europe adopted recommendation %iy (1965) on statutory 

limitation as applicable to crimes against humanity,-^which reads as. follows: 

69/ European Commission of luman Sights, Documents; and Decisions 195'5-1957> 
Hae Hague,, 19591, p. %.. 

70/ Ibid., p.. 2%1. See' also the décision of the ConjsissiOR with regard to 
application lk>., 2i%/56 (learbook of the European Convention on luman Bights-, 
1958-1959, p. 21%);. -

71/ Doc,.. 1868, Report, of the legal Committee (Rapporteur:: Mr. Pierson). 
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"Whereas, in our time, the gravest crimes have been systematically 
perpetrated on a large scale for political, racial and religious motives, 
thus endangering the very foundations of our civilisation; 

"Whereas such crimes, described as crimes against humanity, were 
committed in particular during the second world war in violation of 
the most elementary human rights; 

• "Whereas, in regard to the protection of human rights, the Council 
of Europe has statutory responsibilities which eannot leave it indifferent 
to such grave infringements of those rights as are represented by crimes 
against humanity; 

"Whereas the laws of several member States contain a statutory 
limitation which will soon make1 it impossible in those countries to 
prosecute persons responsible for crimes against humanity; 

"Whereas the United lations have commenced work on codification 
of international penal law which it would be desirable to see1 concluded; 

"laving noted that, several member States have amended or intend to 
amend their legislation, so that, the' rules: of ordinary law relating, to 
statutory limitation for ordinary crimes shall not apply 'to crimes. 
against humanity, 

''Beeoaaends the Committee of Ministers.: 

"(a) to invite member Governments to take immediately appropriate 
measures for the purpose of preventing that, by the application of the 
statutory limitation or any other means, crimes committed for political, 
racial and religious motives before and during the second world war, and 
more generally crimes against humanity, remain unpunished; 

"(b) to instruct a Committee of Governmental Experts to draw up a 
Convention ensuring that crimes against humanity shall not be subject 
to statutory limitation.* 

* When the Committee of Ministers discussed paragraph (b) of Ee commendation 415 
in April I965.,, though some Governments expressed themselves, in favour of the 
Assembly's suggestion that a committee of governaental experts should be 
entrusted with the task of drawing, up a convention intended to ensure that 
crimes against humanity should not be subject to statutory limitation, it 
was felt that as this matter was under examination lay the Commission on 
Human Bights of the United Nations, it would be preferable to await the 
outcome of these discussions before deciding on the expediency of 
concluding a convention within a purely European framework. Consequently, 
it was decided to resume consideration of the matter later in the light 
of further developments. 
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VIII. P11AL SASCTIOIS IN THE GfflEFA COIVMTIOIS OF ÏSK9&-' 

60. She events of the Second World War led the International Committee of 

the Red Cross to consider the question of introducing into any Convention dealing 

with the laws and customs of war provisions relating to the repression, of violations 

of the Convention concerned, this Committee drew the attention of the Conferences 

of Experts) which met at Geneva in 19^6 and 19^7, to this important question. In 

I9%8, on the invitation of the XVIIth International Bed Cross Conference, it 

prepared, with the help of a number of experts, a draft of some new articles to be 

incorporated in each of the four Geneva Conventions, dealing with the gantions for 

persons committing breaches of those Conventions. This draft was formally 

submitted to the Diplomatic Conference of Geneva of 19%9> ^hich had been convened: 

(a) %o< revise the Geneva Convention of 2f July 1$2.% for the Belief of the 

Wounded and Sick in Armies in the Field, the Xth Hague Convention of 

18 October I907, for the Adaptation to Maritime Warfare of the Principles of the-

Geneva Convention of 6 July I906, the Geneva Convention of 27 July 1929, relative 

to the Treatment of Prisoners.of War, and (b) to establish a Convention for the 

Protection of Civilian Person® in 'Time of War. 

6l„ Each of the four Conventions^' adopted at Geneva, on 12 August 19^9 by the 

Diplomatic Conference (Convention for the Amelioration of the Condition of the 

Wounded and Sick in Armed forces in the Field,•*—* Convention for the Amelioration 

of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at 

Sea,-^ Convention relative to the Treatment of Prisoners of War,-^—' Convention 

relative to the Protection of Civilian Persons in Time of War,-^ contains the 

following, provisions: 

72/ On this subject, see Commentaire relatif à chacune des Conventions de Genève, 
published under.the' direction of Jean S. Pietet, Director of General Affairs, 
International Committee of the Red Cross, Geneva. 

23/ United lations, Treaty Series, Vol. 75, p. 31 et seq. 

lij Articles kS, 50. 

25/ Articles 50, 51. 

2§/ Articles 129, 130. 

27/ Articles 1^6, 1%7. 
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Ar t i e l e . . . 

"The High Contracting Parties -undertake to enact any legislation 
necessary to provide effective penal sanctions for persons committing, or 
ordering to fee committed,, any of the grave breaches of the present Convention 
defined in the following Article. 

"Each High Contracting Party shall be •under the obligation to search for 
persons alleged to have committed, or to have ordered to be ecffiaitted, such 
grave breaches, and shall bring such persons1, regardless of their nationality, 
before its own courts. It may also., if it prefers, and in accordance with 
the provisions of its own legislation, hand such persons over for trial to 
another High Contracting Party concerned,, provided such High Contracting 
Party has made out- a pria» facie case. 

"'Each High Contracting Party shall take measure.© necessary. for 'the 
suppression of all acts contrary to the provisioBS of the present Convention 
other than the grave breaches defined in the following' Artiele.. 

"Xn all circumstances, the accused persons shall benefit by safeguards 
of proper trial and defence,, which shall not fee less favourable than those 
provided by Article 105 and those following of the Geneva Convention relative 
to the Treatment of Prisoners of War of August 12,, 19^9. 

Artiele ... 

"Grave breaches' to which the preceding Article relates shall be those 
involving any of the following acts,, if committed against persons or property 
protected by the Convention: wilful killing, torture or' inhuman treatment, 
including biological experiments,, wilfully causing great suffering or serious 
injury to body or' health, and extensive destruction and ©ppropriati©» of 
property,, not justified fey military neces.sity and carried out unlawfully and 
wantonly.'* ?§/ 

78/ The definition of grave • breaches is not.exactly the same in the four 
Conventions (see infra,, Part 111). 
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IX. IATÏO»L IEGTSÏÂTIOI ÈM THE QUESTION OF THE STATUTORY LIMITATION 
FOR WR CRIMES AKD CRIMES AGAINST PEACE AND HUMANITY 

62. In reply to the note verbale addressed: to them lay the Secretary-General 

(supra, para. h}} certain States provided information on their law and practice 

relating, to the applicability of the statutory limitation to war crimes and crimes 

against peaee and humanity.. Other States gave their views on this question. The 

material received is .set forth in this section,, which also contains the relevant 

available information concerning a nœaber of States, which, on 10 January 1966,, had 

not replied, 4© the above-mentioned note-verbale of the .Secretary-General. 

63. The' position of these States' on the' question under1 consideration can be 

sWMarized as follows: 

(a) In the following.States,, wader their ordinary law or by virtue of special 

legislation, the statutory limitation is barred or may be set aside, either for war 

crimes and crimes against peace and humanity as a whole, or for one or other of 

those categories of crimes: Austria, Bulgaria, China, Czechoslovakia, Denmark,, 

Prance,, Hungary, India, Ireland, Israel, Italy,, Kenya, Nigeria, Poland, Singapore, 

Uganda, 'Ukrainian Soviet Socialist Republic,. Union of Soviet Socialist Republics, 

United Kingdom of Great. Britain and Northern Ireland, United States of America. 

(b) In the following States, the1 ordinary statutory limitations are apparently 

applicable to war crimes and to persons guilty of crime's against humanity: 

Cambodia,. Cameroon,/ Japan, Malta,, Morocco, Norway, Spain,, .Sweden, Turkey,. ¥enez»ela. 
:(c) Tie following. States'.,, which have statutory limitations for such crimes,, 

have taken special step® which they deemed sufficient to ensure1 that crimes 

committed during the Second World War and coming, within their Jurisdiction would 

not go, unpunished: Belgium, Luxembourg, Netherlands. The Federal Republic of 

Germany has promulgated an Act providing that the prosecution of previously 

undetected offences of the most serious kind will be admissible beyond 8 May 1965, 

until 51 December 1969. 

(d) The following States have expressed.the' view that their domestic statutes 

of limitation.should not apply to- war crimes and to crimes against peace and 

humanity: Bolivia, Colombia. 

®*. Here now in. detail is the available material on this subject,, country by 

country. 
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Austr ia 

65. In his article on "The statutory limitation for crimes against humanity and 

international criminal law",-^ A. Sottile states the following under the heading 

"Period of limitation for war crimes abolished"1: 

"She period of limitation for war crimes, which in Austria had been set at 
twenty years, was due to* expire on 29 June 1965» Beyond that date, it would 
have been impossible to prosecute war criminals, who until the» had successfully 
concealed their identities.. To. prevent such a situation from arising, the 
Council of Ministers, referring to> a recommendation o<f the Council of Europe, 
which, on 28 January I965, expressed Itself in favour of an extension of the 
period of limitation for war crimes, decided to abolish periods of limitation 
for murders in general.1'' 

Belgium 

66, The following Act, promulgated on 3 December 196%, extends the period of 

limitation for the execution of death sentences imposed for breaches of the external 

security of the State committed between 9 May 19%0 and 8 May 19^5: 

"Article 1, lotwithstanding article 91 of the Penal Code and in so far as 
the period of limitation has not elapsed on the date of the entry into- force of 
this Act, death sentences awarded for the offences or attempted offences 
referred to in book II,, title I, chapter II, of the Penal Code and committed 
between 9 May 19*K) and 8 May 1 9 % , shall be subject to, a limitation of thirty 
full years from the date of the orders or judgements under which the sentences 
were awarded. 

"Article 2. "She period of limitation shall eomtimue to be thirty, years 
in the .case of coiimutation, after the entry into force of this Act, to1 a 
sentence of more than twenty.years." 

Belgian law does not specifically define war crimes, lor the purposes of the 

Act of 20 June 19%7, war crimes, are ordinary offerees which.are subject to 

special jurisdictional and procedural,rules by virtue ©f .extrinsic circumstances,, 

which do* not always in themselves constitute an offence or even .as aggravating 

circumstance.. Although they usually correspond to. the international definitions 

of war. crimes,, these offences are not always identified with them. Belgian law 

is much wider in scope and is concerned with even relatively unimportant facts. 

That is why the legislature did not enact special rules regarding periods of 

limitation for the prosecution and punishment of such offences. Since 

prosecution in absentia is possible under Belgian law and was resorted to 

extensively after the war, the extension of the period of limitation for ihe 

79/ Revue de droit international (A. Sottile, Geneva), kjvà year, lo. 1, 
January-March I965, p. 12. /••• 
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execution of certain penalties provided for in the above-mentioned Act of 

5 December I96U is sufficient to ensure that crimes committed during the occupation 

do not go unpunished. In addition, to make exceptions •with regard to the limitation 

of prosecutions would hardly be Justified in Belgium, where since 1 9 ^ proceedings 

have "been carried out with sufficient vigour to ensure that at least all the most 

outstanding cases have "been dealt with. 

Bolivia 

67, Thé non-applicability of statutory limitations for the prosecution and 

punishment of war crimes, crimes against humanity and crimes against peace .is 

justified "because the persons involved are not mere petty offenders but criminals 

who, by remaining at large, are a great permanent or temporary danger,, and' in 

respect of whom, if they are not to go unpunished, no limitation should be placed 

on their prosecution and punishment simply because a certain period of time has 

elapsed. 

Bulgaria 

68. The criminal law does not prescribe periods of limitation for war crimes and 

crimes against peace acid humanity. This is sanctioned b^ the Decree on the non-

application of periods of limitation in respect of these crimes, which was 

promulgated on 22 March I965 by the Presidium of the Satioaal Assembly and which 

reads as follows: 

"During the Second World Har, nazi and fascist criminals committed the 
most serious crises against peace and humanity and war crimes which mankind 
will never forget. Millions of men, women,, innocent children and old people 
were brutally aas#aer@d. Mations!, ethnic and racial groups were totally 
exterminated. Prisoners were totally exterminated. Prisoners of war and great 
masses •©#' civilian population were massacred, tortured and subjected to inhuman 
treatment. Thousands of towns.,, villages and cultural treasures were burnt and 
destroyed in the most barbarous fashion. 

"'Criminal liability for these crimes which had outraged the conscience of 
mankind was established by international instruments,, in particular the Moscow 
Declaration of 30 October 19^3, the Potsdam Agreements of 2 August 19^5, the 
London Agreement and the Charter of the International Military Tribunal of 
8 August 19^5. ïhe principles and norms of these instruments were declared 
by the United lations General Assembly to be universally recognized principles 
of international law. 
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"The international instruments in question and world peace and security 
and the protection of man and his rights require that the nazi and fascist 
criminals should he "brought to justice and punished regardless of the time 
that has elapsed since those monstrous crimes were committed, so that such 
crimes may never occur again. 

"The Bulgarian people, which like other peaceful peoples has suffered 
grieyo'usiy from fascism, eaaaaaot tolerate that the'nazi criminals should escape 
the punishment repaired by justice for the crimes which they have committed. 

"Taking into consideration the principles and norms of international law 
and expressing, the will of the entire Bulgarian people, the Presidium of the 
national assembly-of the People's lepublie of Bulgaria 

OHMES 

"The statutory limitation shall not apply to crimes against peace and 
humanity or te war crimes and the nazi and fascist criminals, shall be. 
punished regardless of the time that has elapsed since the perpetration of those 
crimes.*1' 

Cambodia 

69. There are no- special texts dealing with the: punishment of war crimes and crimes 

against humanity.. Any such crimes would be punished under the provisions of the 

Penal Code covering gang murder, looting and arson, etc. They would be subject to 

the normal statutory limitations, i.e. ten years in respect of criminal proceedings, 

and twenty years in respect of the execution of the penalty. 

Cameroon 

TO'. "In Cameroon, there are no. specific provisions in positive law for the 

punishment of war crimes and the -extradition of individuals accused of such crimes. 

The latter could,, of course, be extradited and even (if they were Cameroonians) 

prosecuted in Cameroon, in so far as their acts could be classified, as they almost 

always can be, as ordinary crimes and prosecution and punishment were not barred by 

a statutory limitation of time.... In point of fact, and since the question is 

apparently — for the présent at least — limited to the punishment of crimes 

committed under the direct aegis of the third leich, hence before 8 May 19%!>, i-t 

would seem from, the relevant texts that the statutory limitation would 'be applicable-

(act 6k/W/±3; article k (c))) in respect of individuals who- might have sought refuge 

in last, Cameroon."' 
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China 

71. The provision of the statute of limitât!osas in the criminal law, so far as 

its legislative intent is concerned, is motivated "by the desire to maintain the 

status quo of the social order and by the fact that it is often difficult to 

collect evidence against the accused after a long period of time has elapsed. 

However, this provision is not applicable to the prosecution of war crimes and 

crimes against humanity, which are by their very nature serious criminal offences. 

There is an explicit provision in Chinese laws at. present im force which states that 

the statute of' limitations1, is not applicable to cases involving war crimes and 

•crimes: against humanity. Specifically,, article I?,, paragraph 2, of the .Statute for 

the Punishment, of Idar Crimes,, which was promulgated on 2k October J$k€ and entered 

into force on the same date,, provides that'article 8© of the Criminal Code 

concerning the statute of limitations is not applicable to cases: involving war 

crimes. 

Colombia 

"|2, There' ijs no- valid- justification for limitation of. time' or any other limitation 

In the ease of crime® of this Mnd,, since they are criminal- acts- which violate' 

Christian morality,, the customs of civilized peoples, international Justice and the 

legal conscience of maaMad. 

Bemmarifc 

Î3:. Section 7 ©f Act !©.. 568 of 6 July ±$k6 concerning Treason and Other Crimes 

against the Independence' and Security of the State, provides that. Mno< period of" 

limitation- shall apply to such crimes,, neither as regards liability to punishment' 

nor as regards the execution of sentences passed pursuant to' the -Act"''., Under' 

section 8 of Act So. 595 ©#' 12' July 19^6 concerning the Punishment of War Crimes,, 

' W period of limitation shall apply to liability to punishment, and to execution of 

sentences under the act." "It follows from the general provisions of the Criminal 

Code as to limitation: that n© limitation shall apply to liability to punishment 

under the Act on Genocide ,£!o. 1J2 of 29 April 1955/ /and the Military Criminal 

Code, lo. 262 of 21 July 195^7 whenever a penalty exceeding twelve months' 

imprisonment is. imposed." 
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Spain 

7%. "The terms 'war crimes' and 'crimes against humanity1 do not appear in 

Spanish statutes. This is due to the fact that these concepts, in their present 

acceptance, arose from certain historical facts (the World War of 1939-19^5 and a 

number of pre-war European political regimes) in which Spain had no part. 

Consequently, there are no references to offences of this type in .either the 

laws or the judicial practice of Spain. 
ti 

"Although the terms 'war crimes* and 'crimes against humanity' are not found 

in the Spanish legal system, this, does not mean that, if such crimes were committed, 

they would remain unpunished, fhe crimes cohered by these concepts (if the 

definitions of Cuello Galon are accepted) would necessarily come under some article 

of titles I (offences against the internal security of the State) and ¥111 (offences 

against the person) of hook II of the Ordinary Penal Code, or of chapter III 

(offences under the law of nations) of title VIII of part II of the Code of 

Military Justice. 

"In the ease of 'war crimes' (breaches of the norms to "be observed in time of 

war), there is no doubt that they are punishable under Spanish law, particularly 

military law. In addition, it should he noted that Spain is a party to the Geneva 

Convention relative to the Treatment of Prisoners of War of 12 August 19**9> and 

to the Protocol to- that Convention. 
MSo far as 'crime© against humanity* are concerned, since the general concept of 

such offences (activities aimed at the destruction of groups of people on racial, 

religious or other similar grounds) does not exist in Spanish positive law, it 

would be necessary to punish as many offences against the life or the physical 

integrity of the person as there were victims in the group subjected t© attack. 

It should be added that the Spanish Government is at present considering the 

possibility of acceding to the Convention on the Prevention and Punishment of the 

Crime of Genocide of 9 December 19^8. 
M 

• * . 

"It is clear from the' foregoing, that the periods' of limitation for.the offences 

in question would, under Spanish positive law, be the normal periods prescribed in 

articles 113 and 115 of the Ordinary Penal Code (from two months to twentgr years, 
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for the prosecution of crimes and offences, and from one year to thirty-five years 

for the execution of the penalties)., or in articles 2kS and 251 of the Cede of 

Military Justice (from five to thirty years tfor feoth prosecution and execution of the 

penalties), or in articles 2kS and 251 of the Code of Military Justice (from five to 

thirty years for both prosecution and execution of penalties). 

• • » 

"Since, as we have already indicated, 'war crimes' and 'crimes against humanity1 

do not exist as positive-law concepts in Spain, any more than the social and 

historical facts which gave rise to specific provisions for the punishment of such 

crimes in the countries which took part in the 1939-19^5 war, the question whether 

or not these crimes are subject to periods off limitation has: not actually bee® 

raised either formally or fey authors, of treaties on criminal law. 

"As we said above,, if such crimes were committed in Spain, they would be 

punished in accordance with the ordinary codes, and the principles governing the 

period of limitation would also fee the same as for ordinary offences. 

"ïhe question whether or not the statutory limitation is applicable to 'war 

crimes' and 'crimes against humanity' has in the main two aspects: a political-

social aspect and a technical-legal aspect. 

"Irorn a basically political point of view, and taking into accoamt the feelings 

of the peoples which suffered the conseqpences of this war, it is possible that the 

barring of the' statutory limitation or at least the extension of the' limitation 

periods for the above-mentioned offenses would fee both appropriate and popular. 

"However, from a purely technical-legal point of view, there is no doubt that 

the enaetment of penal legislation having retroactive effect, even if formally 

it can be argued that it does not violate the principle of nulla poena sine lege 

(since a law always cancels earlier conflicting laws), would in practice fee a 

serious breach of that principle, since it would destroy the legal security 

represented by the stability of the Penal Code. 

"Moreover, to recognize the right of the State to extend or bar periods of 

limitation for specific offences would fee to establish a precedent that could be 

invoked in the future to- Justify proceedings in a similar manner in respect of other 

crimes or offences. It is not sufficient justification to affirm that in this 

case 'serious violations of the law of nations' (sixth preamfeular paragraph of 

resolution 3 (XXl) of the Commission on Human Bights) are involved, since the 
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question which acts are serious enough to merit this treatment is in fact an 

arbitrary question, which will "be settled in each case in accordance with criteria 

that are "basically political, tout unfortunately in no way juridical." 

United States of America 

75. The following passage is taken from a publication entitled American 

"In the absence of statutes of limitation specially applicable to 
criminal cases,, a prosecution «ay "be instituted at any time, however long 
after commission of the criminal act. In other words,, unless a period of 
limitation is fixed by statute for a particular offense, or unless there 
exist' unusual circumstance® which "bring high prejudice or other1 equitable 
considerations: into' play, a prosecution for the offense is not "barred by 
lapse of time, However,, statutes of limitation have been enacted to limit the 
time for commencement of most, -criminal proceedings', these statutes 
necessarily vary in their form and terms, among various distinctions which 
appear may "be mentioned the custom of having limitation periods for felonies 
different from those for1 lesser crimes, as a general rule,, the limitations 
are made applicable to .all or most misdemeanors and to some felonies,, 
whereas murder is generally excepted,, hut sometimes all felonies,, unless 
otherwise specially provided for, are excepted." 

france 

76. Under the Act. of 26 December 19$* > "'crimes against humanity as, defined "by the 

resolution of the United Mations of 13' February 19^6, which takes note of the 

definition of crimes against humanity contained in the Charter of the International 

Military ïribusal dated Ô august 19^55 '
a^e by their nature not subject to any 

01/ 
period of limitation1".—-^ 

grand Buchy of Luxembourg 

77. ïhere is no.special legislation relating to statutory limitation in respect 

of war crimes. The present situation in that, respect is as follows:: by a-

Grand-Ducal Order of 6 Kay 19^3 the running of the statutory limitation in respect 

of criminal offences was suspended. (She text, owing to faulty drafting, uses tele 

60/ 21 American Jurisprudence 2d, Criminal Law, Section 15^. 

81/ Journal officiel de la Sépubliq,ue fraacaige, .débats parlementaires, Assemblée 
nationale, 196%~I9&5, Ko. lib jLl., December 19bk9 p. 6l%f. ' " 
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term "interruption", hut is interpreted in the sense of suspension.) This 

Suspension was repealed by a Grand-Ducal Order of 23 December 195*+, which 

reinstated the statutory limitation from 1 January 1955- Under the terms of 

article 636 of the Code d'instruction criminelle, the prosecution of a crime is 

barred after ten full years from- the date on -which the crime was committed, if 

during that interval no examination or prosecution proceedings were initiated. Under 

the terms of article 635 of the Code of Criminal Procedure, the period of limitation 

for the execution of criminal penalties is twenty-four years from the date of the 

Judgement.. 9m$f. prosecution in respect of acts charged to he crimes lapsed "by 

limitation off time ©n 1 January 19&5* the penalties for' mw crimes, however, will 

not be subject to the statutory "bar until 1 January 1975» ""With regard to war 

criminals coming under the Act of 2 August 19^7 concerning the Punishment of War 

Crimes,, it may be taken that all necessary proceedings have in fact been completed. 

The courts were able to try cases in adversary proceedings. In a few cases (a 

dozen), judgement, was delivered in absentia. It may therefore be said that the 

question raises no particular problems in the Grand Duchy of Luxembourg, since 

when the ten-year period of limitation was reinstated criminal proceedings had in 

nearly all eases been completed and; since the twenty-year limitation for penalties 

affects only a few individuals condemned in absentia,, and does not expire until 

1975." 

Hungary 

7&\. The legislative bodies of the Hungarian People*© lepublic have- made appropriate 

provisions to ensure that those guilty of war erime-s and crimes against humanity are 

not relieved of criminal responsibility under the general rules of prescription, 

"luring the otherwise rather long, period of prescription the overwhelming majority 

of war criminals have received their deserved punishment,, while a smaller part of 

them have frustrated punishment by escape abroad or otherwise. In order to insure 

despite the passage of time, the punishment of the perpetrators of these extremely 

grave crimes, the Presidential Council of the Hungarian People's Republic laid down 

in Law-Decree No.. 27 of 196*1- - in conformity with the international agreements and 

instruments on the punishment of war crimes - that war crimes should not become 

prescribed. ïhe Hungarian People's lepublic holds the view that it may be 

considered an established thesis of contemporary international law that there is 
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no period, of prescription for war crimes and crimes against humanity and that a 

national legislation which does not preclude prescription is contrary to the 

generally accepted principles of international law". 1ère is the text of 

legislative Decree Ko. 27 of 19$+: 

"The Provisional lational Government decreed that all those who were 
factors or participants of the historical catastrophe that befell the 
Hungarian people shall be punished as soon as possible 
(Decree lo. 81/19%5/11.5/M.E. put into force by Act ¥11 of 19^5). Since that 
time most of the war criminals in our country have been committed for trial 
and the punishment inflicted upon them have been carried out. Some war 
criminals, by escaping abroad or otherwise, however, have evaded criminal 
responsibility or the enforcement of the inflicted penalty. 

"In order that the perpetrators of those extremely grave crimes might be 
called to account despite the passage of time or that the most severe of the 
punishments meted out to them might be carried out, the Presidential Council 
decrees as follows: 

"Article 1 The punishability of the war crimes defined in Articles 11 
and 13 of Decree Ho. d±/'19k5/lI.5/M.%. put into force by Act VII of 19%5 and 
amended and complemented by Decree Ho. l%>*o/l9̂ 5/¥.l/iM.E. as well as the 
penalty of imprisonment to fifteen years or any other more severe punishment 
meted out for such crimes shall not become prescribed." 

India 

79. There is no specific legislation relating to- the subject of punishment of war 

crimes and crimes against humanity as no such problem has arisen so far. There is no 

prescription or statute of limitation in India in respect of criminal law or 

enforcement of criminal law except several offences relating to revenue (taxation 

laws, etc.). 

Ireland 

80. There is no prescription or limitation period in Irish law for war crimes 

or crimes against humanity. 

Israel 

81. ¥nder the terms of the section 12 of Act 5710-1950 on the punishment of the 

Nazis and their collaborators, as amended in I963, the rules relating to statutory 

limitation for ordinary crimes are not applicable to offences under that Act. 
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I t a l y 

82. "Life prison sentences are not subject to statutory limitation in 

Italy."—/ 

Japan 

8j. The laws of Japan have no specific provisions relating to the punishment of 

war crimes and crimes against humanity. With regard to the grave breaches provided 

for in the Geneva Conventions for the protection of war victims of 12 August 19!*9 to 

which Japan has acceded, such acts are punishable under the provisions of the 

general criminal laws of Japan. Accordingly, the question of the prescription of 

prosecution of persons accused of having committed such crimes is gove'rned by 

general provisions of the laws. Hae system of prescription has traditionally been 

established in Japan regarding all kinds of crimes, and, from the standpoint of 

domestic laws there exist no special circumstances calling for abolition of, or 

provision of exceptions to, application of the prescription system. 

Kenya 

81*. There is no specific legislation to deal with war criminals and crimes against 

humanity, but such offences are of course covered by the normal provisions of the 

Penal Code and persons committing such an offence in Kenya (if any) could be dealt 

with oa charges of murder, grievous harm, assault occasioning actual bodily harm, 

false imprisonment, etc. There is no statutory limitation which would apply to 

any serious crime, fhe only limitation in criminal.cases is that imposed by 

Section 219 °£ "the Criminal Procedure Code. fhis limitation applies only to trials 

before Subordinate Courts for offences the maximum punishment for which does not 

exceed imprisonment for six months, or a fine of shs. 1,000, or both such 

imprisonment and such fine, fhe period of limitation is twelve months, this 

Section can therefore hardly apply to war criminals and crimes against humanity. 

Malta 

85 • Maltese criminal law does not speak of war crimes and crimes against humanity 

as a special class by itself, distinct from the general fun of ordinary crimes. 

Inasmuch as; any such crimes would fall within the purview of crimes dealt with 

82/ Prom the Report on statutory limitation as applicable to crimes against 
humanity, Council of Europe, doe. 1868, p. 11. 
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generally, the prescription applicable varies in accordance with the punishment 

applicable to the crime de %UQ. ïhe relevant provisions of the Criminal Code is 

section 683 which is as follows: 

"Save as otherwise provided "by law,, criminal action is barred -

(a) "by the lapse of twenty years in respect of crimes liable to the 
punishment of death or to hard labour or imprisonment for a term of not less 
than twenty yearsj 

(b) by the lapse of fifteen years in respect of crimes liable to hard 
labour or imprisonment for a term of less than twenty but not less than nine 
years ; 

(e) by the lapse of ten years in respect of crimes liable to hard labour 
or imprisonment for a term of less than nine but not less than four years; 

(d) by the lapse of five years in respect- of crimes liable to hard labour 
or imprisonment for a term of less than four years but not less than one year; 

(e) by the lapse of two years in respect of crimes liable to hard labour 
or imprisonment for a term of less than one year, or to a fine (multa) or to the 
punishment established for contraventions! 

(f) by the lapse of three months in respect of contraventions, or of 
verbal insults liable to the punishments established for contraventions." 

Morocco 

86. Although the Government of Morocco acceded on 2k January 1958 with certain 

reservations, to the Convention on the Prevention and. Punishment of the Crime of 

Genocide of 8 December 19^8, Moroccan criminal law makes no provision for the 

punishment of war crimes and criiaes against humanity as such, and no such case has 

come before the courts. However, all acts which by their nature constitute such 

crimes are punishable under the Criminal Code now in force. ïhe Bahir of 

1 Shaban 1378 (10 February 1959) constituting the Code of Criminal Procedure fixes 

the periods of limitation for both prosecution and punishment at twenty years in 

the ease of crimes, five years in the case of less serious offences and two years 

in the ease of petty offences., lust whereas, under articles €89 to 691, the period 

of limitation for' punishment- runs from the date of' the judgement and Is 

interrupted only by the execution of the. penalty, uaiêf* article k the period of 

limitation for prosecution runs from the day on which the offence was committed, 

and is interrupted or suspended under conditions laid down in articles 5 suad 6, 

which read as follows: 
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"Article 5. - Th® period of .limitation for prosecution shall be 
interrupted by any examination or pro<seeution proceeding completed or ordered 
by the court. 

"The same shall apply even to persons not involved in such examination 
or prosecution proceedings. 

"A new period of limitation equal in length to that prescribed in the 
previous article shall run from the last proceeding by which the period of 
limitation was interrupted. 

"Article 6. The period of limitation for prosecution shall be 
suspended where proceedings are barred by any provision of the law itself. 

"As soon as that bar ceases to exist, the period of limitation shall 
resume, .running for a period equal to that remaining at the time of the 
suspension." 

It will thus be seen that the legislator makes a distinction between interruption 

and suspension of the period of limitation for prosecution,, in that in the former 

case the original period of limitation is reinitiated from the date of the 

interruption, whereas in the latter case (resulting from parliamentary immunity, 

enemy occupation of the country,, etc.) the time run before the suspension is 

counted as part of the period of limitation. In the context of the effort to 

establish the principle that periods of limitation should not apply to war crimes, 

it should be stressed that under article 5 of tto-e Moroccan Code of Criminal 

Procedure, cited above, the period of limitation may be extended indefinitely 

where any- examination and prosecution proceedings are initiated while it is 

running; and it is interesting to note that such proceedings have the same effect , 

even where they are not directed against a spécifie accused and are only designed 

to determine the person responsible for the offence. For example, examination or 

prosecution proceedings interrupt the period of limitation even in respect of 

unidentified offenders. 

ligeria 

&7 • There are no specific offences under the nigérian Criminal Code Act,, 

Chapter 1+2, which is applicable' to the ligeriam federal Territory, and none in the 

similar legislations in the legions., upon which war crimes or erimes against, humanity 

could be punished under Mgerian law. lut there .are general provisions which 

âieal with homicide or related offences .... On the question of the applicability of 

aaqy prescription or statute of limitation to the trial of war crimes or crimes 

against humanity, it is useful to note that in STigeria, except for few exceptions,. 
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time does not run against the Republic for the trial and punishment of crimes under 

the Criminal Code Act. It is suggested, therefore, that the same idea should be 

applied to all crimes against humanity so that the prosecution for such offences 

"would not he barred by lapse of time. 

Norway 

88. Norwegian criminal law contains no provision which specifically applies to 

war crimes and crimes against humanity. These crimes are, however, punishable under 

other.provisions in the Civil Penal Code of 22 May 1902, such as the provisions 

relating to murder, manslaughter, assault, unlawful imprisonment,, vandalism,, etc. 

•The ordinary periods of prescription laid down in Section 67 of the Penal Code 

apply to these offences, for the' most serious offences, the period of prescription 

is 25 years. 

Netherlands 

89. "A. War crimes and crimes against humanity committed during World War II 

(before 15 May 19^5).. Section 27a of the Special Penal Law Decree, laid down by 

the Act of 27 June 19^7, reads: 

1. Those who, in the enemy's military, State or public service, have 

committed during the present war any of the war crimes, or any of the crimes against 

humanity described in Article 6, paragraphs (b) and (e): of the Charter'Annexed to 

the Agreement, for the Prosecution and Punishment of the Major War Criminals of the 

European Axis, signed at London on 8 August 19% 5 (WSS vol. 82,, No. 251), and 

promulgated in Our Decree of k January 19^6, shall suffer the penalty attaching to 

such crimes if they also contain the elements of offences punishable under 

Netherlands law. 

2. If such a crime does not also contain elements punishable under 

Netherlands law, the offender shall suffer the penalty attaching to the offence 

under Netherlands law most nearly resembling it. 

3. A superior who deliberately allows one of his subordinates to commit 

such a crime shall be liable to the same penalty. 

Under Section II of the Special Fenal Law Decree, in -cô -iMetlon with the 

provisions of ordinary or military penal law, the maximum penalties for the crimes 

in question, if they are crimes against human life, are the death penalty (untaiown 

in ordinary penal law), imçprisonment for life or a term of imprisonment not 
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exceeding twenty yearsj in other cases the maximum penalties are imprisonment 

for life or a term of imprisonment not exceeding twenty years. 

The usual period of limitation for the prosecution and punishment of war 

crimes and crimes against humanity is twenty-four yearsj the period started on 

26 July 194? (Section III of the Act of 10 July 19^7)• If the period of 

limitation has not "been suspended or renewed it will therefore as a rule expire 

on 26 July 1971 under Netherlands law. 

... 

"B. Any war crimes or crimes against humanity cojumitted after 30 July 1952. 

The provisions of the Wartime Penal Law Act (10 July I952) are applicable to 

such crimes. Under Sections 8 and 9, in conjunction with Section 3 of this 

Act, any person committing war crimes or crimes against humanity shall "be 

liable to punishment. These Sections read as follows: 

"Section 8 

'1. Any person guilty of violating the laws and practices of war 
shall "be liable to a term of imprisonment not exceeding ten years. 

"2. A term of imprisonment not exceeding fifteen years shall be 
imposed: 

"(a) if the offence is likely to result in the death of or serious 
bodily harm to another person; 

M'(b) if the offence involves inhuman treatment; 

"(e) if the offence involves compelling another person to do something, 
not to de something or to tolerate something;; 

"(d) if the offence involves pillaging. 

"3. The death penalty, imprisonment for life or a term of imprisonment 
not exceeding twenty years shall be imposed: 

"(a) if the offence results in the death of or serious bodily harm 
to another person, or involves rape; 

"(b) if the offence involves the Joint commission of acts of violence 
against one or more persons, or an act of violence against a dead, sick or 
injured person; 

w(e) if the offence involves Jointly destroying, damaging, making 
unusable or misappropriating goois belonging in whole or in part to 
another person; 
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"(d) if the of fences referred to under (e) and (d) of the preceding 
paragraph are committed jointly; 

"(e) if the offence is the outcome of a policy of systematic violence 
or of unlawful acts against an entire population or a, certain group, of that 
population) 

M'(f) if the offence involves failure to feee-p a promise or failure to 
observe an agreement entered into' with an adversary as such}. 

"(g) if the offence involves the misuse of a flag, or emblem protected 
hy the laws and practices of war or of the military insignia or the uniform 
of an adversary. 

"Section 9 

""any person who -deliberately allows- a. person under his .authority to 
commit such offences, shall be liable to the penalties attaching to the 
offences listed in the preceding Section. 

"Unless renewed or suspended, the' period of limitation for the offences 
listed in paragraph 5 of Section 8 is twenty-four years; the period starts 
on the day the offence is committed. 

"On 2 July 1964 the Convention on the Prevention and ï^ishment of the 
Crime of Genocide concluded at Paris on 9 December 1948 was approved by 
'Kingdom act1' (an act. of Parliament applicable' throughout the Kingdom). 

"When genocide is committed in time of war the period of limitation is 
twenty-four yearsj at other times it is eighteen years, 

. . * 

''"Under Setherlands. law,, the period of limitation for the prosecution of 
war crimes committed during the Second World-War will, on m> account expire 
before July 19?1. It should he home in mind, however, that the period of 
limitation is renewed by another twenty-four' years the moment, criminal 
proceedings are instituted, so that for all the cases in which such proceedings 
have been instituted subsequent to 1941,, the period of limitation will 
expire after July l:9?i« Siace criminal proceedings ha! usually been instituted 
in eases where suspects escaped arrest by flight, it is unlikely that the 
present regulations governing the period of limitation will prevent Justice 
being done in the years to come. In the light of the foregoing, there are 
therefore no real reasons for considering, any revision of the regulations 
governing the period of limitation at the moment. But if future êe^eXo§nentB 
in the international legal order should result-in a. large measure' of agreement 

/ 
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•feeing readied on the principle that the law should never provide for any 
period of limitation with respect to the prosecution of the crimes in question, 
the' letherlands will conform to that principle.1* 

Poland 

9©v "Mter the 19%% liberation,, that is;,, almost a year "before the: end of the 

war, the Polish Committee of lational Liberation stated i-® the Manifesto of 

22 July 19%% that''... no- German criminal, no traitor to the country, can remain 

unpunished'. 

Sais postulate became law under the Decree of 31 August 19%% concerning the 

extent of the punishment to be imposed on fascist-hitlerist criminals guilty of 

murdering, or persecuting, civilians or prisoners and on traitors to. the Polish 

lation (journal of Laws, of 19%%,, ao. %, item lé). 

ïhe Decree of 31 august. 19%%/. which had the. character of special penal 

law, filled legal deficiencies in the provisions of the Penal Code of 1932, 

which did not foresee crimes which were aimed at the mass liquidation of the 

population; crimes which are unparalleled in the history of criminology.; 

• • * • -

• ïhe most severe elements regarding the punishment, of nazi fascist war 

criminals under the Decree of 31 August, 19%% were attenuated to a certain degree 

by the amnesty laws of 1952 and 1956'• 

She amnesty law of 22 lovember I952 (:jo.urnal of laws of 1952, no. %6, 

item 309) did not provide for a statute of limitations on crimes defined by the 

Decree of August 19%%, but it did lessen the penalties prescribed for the 

/.,. 
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pi criminal offences enumerated in articles 2 and y ^ of that Decree. The following 

changes had "been made: 

In cases where the death penalty was the sentence, the sentence was reduced 

to fifteen years' imprisonment; life sentences were reduced to twelve years' 

imprisonment; and in cases where the sentence was more than three years' 

imprisonment, the sentence was reduced "by one-third of the total number of years 

of imprisonment. These changes; concern all cases tried in the past as well as 

those to be tried in the future. 

The amnesty Decree of 27 April 195& (Journal of Laws 19!?6J 3Sr. 11, item 57) 

goes even further. It provides that proceedings in all cases of criminal offences 

mentioned in the Decree of Jl August 19^4 concerning the punishment of nazi 

fascist criminals, with the exception of crimes mentioned in article 1 (l) of that 

Decree, will not be instituted and if instituted they should be discontinued. 

In all those cases where the sentences have been pronounced but not yet enforced, 

they should be attenuated, and in certain cases, even remitted. This does not, 

however, include crimes mentioned in article 1 (l) of the above-mentioned Decree. 

85/ Articles 1, 2 and 3 °f t&e Decree read as follows: 

Article 1. Anyone who, acting on behalf of the authorities of the German 
State or of a State allied with it: 
(1) Participated in the murder of members of the civilian population or of 
military personnel or prisoners of war; 
(2) By informing against them or detaining them, harmed persons sought or 
persecuted by the authorities for political, ethnic, religious or racial 
reasons 
shall be punishable by death. 

Article 2. Anyone who, acting on behalf of the authorities -of the German 
State or of a State allied with it, in any other way or under any other 
circumstances than those referred to in article 1, harmed the Polish State, 
Polish bodies corporate, members of the civilian population or military 
personnel or prisoners of war, 
shall be punishable by imprisonment for a period of not less than three years 
or for life, or by death. 

Article 3. Anyone who, taking advantage of conditions created by the war, 
extorted any benefits by the threat of occasioning persecution at the hands 
of the authorities of the German State or of a State allied with it, or in 
any other way harmed persons sought or persecuted by those authorities, 
shall be subject to imprisonment for a period of not less than three years or 
for life. 

/... 
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It should he pointed out that the Amnesty Law of 1956 places a limitation 

solely upon the prosecution of criminal offences mentioned in the Decree of 

August lykk, hut it does not allow those crimes to he forgotten or condoned. 

In consequence the Decree of 31 August ISkk, as later amended, is still the 

legal hasis for the prosecution and punishment of the most severe war crimes 

enumerated in- it (Art. 1 (l)). 

She general provisions of the Penal Code, such as the rules in respect of 

the statute of limitation of crimes, are applied, in accordance with art. 92 of 

that Code, along with the Deeree of August 19ii4, which is in itself a special 

criminal statute. 

According to the rules of article 86 of the Code of Criminal Procedure,, 

a statute of limitations of twenty years was placed on the prosecution of crimes 

punishable hy the death penalty or life imprisonment, and sentence could not he 

pronounced after twenty-five years (article 87 of the Code of Criminal Procedure). 

However, in order to prevent nazi criminals guilty of the gravest war 

crimes fro» escaping penal responsibility, the statute of limitation for 

criminal prosecution and for the pronouncement of Judgement, as provided for hy 

articles 86 and 87 of the Code of Criminal Procedure, has been withheld in 

Poland hy the Law of 22 April 196% (journal of Laws 196%, Ir. 15, item 86), with 

respect to the perpetrators of crimes defined in art. 1, para. 1 of the Decree of 

31 August 194% concerning the punishment of nazi fascist criminals, if criminal 

proceedings have not been initiated or conducted against them as a result of: 

(a) non-apprehension or discovery of the perpetrator, or (b) the lack of extradition 

of the perpetrator, if living abroad. 

In practice therefore the gravest nazi crimes defined in article I (l) of 

the Deeree of 31 August l$kh, with subsequent amendments, are not subject to 

prescription. 

Federal Republic of Germany 

91. War crimes and crimes against humanity are punishable under the general 

provisions of the German Penal Code of I5 May 1871 as amended on 25 August 1953* 

fhe penal provisions relating to such offences are, in particular, those concerning 

murder, manslaughter, bodily injury, unlawful deprivation of liberty and duress. 

% the Act of 9 August 195% on the accession of the Federal Republic of Germany 
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to the Convention of 9 December ISkô on the Prevention and Punishment of the Crime 

of Genocide, article 220 (a) was inserted into the Penal Code as a special 

penal provision against génocide;, however,, by reason of the constitutional 

prohibition of ex post facto penal laws (article 103> paragraph 2, of the 

Fundamental Law), article 220 (a) cannot have any retroactive effect. 

"A number of additional provisions are now in preparation;, these are 
intended to supplement the terms of the German penal law in force (which are 
basically adéquate for the purpose) and to guarantee beyond all doubt that 
offences for which a penalty is demanded by the law of nations can he 
appropriately punished in every case. 

"The afore-mentioned provisions of the law in force - apart from 
article ,220 (a) of the Penal Code - are regularly applied by German courts 
in trying war crimes and crimes against humanity. 

"During, the first years following the Second World War, the German 
courts - with the approval of the occupation authorities - also tried 
serious national-socialist offences under the provisions of Act lb., 10' of 
the Control Council, dated 20 December 19^5. Since that time,,'Act lo., 10 
of the Control OouBcil has 'been declared inoperative,, with the assent of 
the three Western former occupying Powers, by- the Act of JO May I956 
(Bundesgese tzblatt, part I, p. hJ!,}•'• Under the provisions of occupation 
laws, the competence of German courts to try serious national-socialist 
offences was severely limited during the first years following the Second 
World War, in favow of the: competence of '©©tarts of the- oecupying. Powers. 
Within the limits of their competence, however, German courts vigorously 
prosecuted these offences as early as lS)k% 3* finally became clear from 
the course of individual trials that a complete clearing, up of serious 
national-socialist offences was impossible without a systematic investigation 
of entire complexes of offences' and without the' co-ordination of information. 
This led to the creation in Ludwigsburg in I958 of the Central Office of 
the Land Justice Administrations for the: Clearing, lp of Serious lational-
Socialist Offences. The successful activity of this Office has earned it 
recognition outside the confines of the Federal Republic. Up. to the present 
time, courts of the Federal Republic of Germany have pronounced final 
sentences upon more than 6,100 persons for serious national-socialist 
offences,. Criminal proceedings are still pending, against about, ll,,000 
persons. 

"In addition, war crimes and crimes against humanity are prosecuted in 
the ordinary manner in the Federal Republic of Germany, in SO' far as the 
German penal law applies to such offences. The question whether the 
offenders or the victims of the offences are Germans or not is not taken 
into- account in the prosecution. In this general domain also, the competence 
of German courts was severely limited during the post-war period and is, to 
some extent, limited even today. . 

/... 
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"'German law in force distinguishes between the "barring of prosecution 
owing to time limitation (Verfolgungsverjahrung) and the "barring of the 
execution of final sentences owing to time limitation 
(?bllstreckuingsverjahrung). The general provisions of the Penal Code 
respecting limitation fey time are •valid for offences of all kinds to which 
German penal law is applicable and hence,, legal practice applies them also 
to offences which may fee described as war crimes or crimes against humanity. 
The text of these provisions is as follows: 

'Article 66 (Time limitation a. fear to penal proceedings). 

'Prosecution of an offence and the execution of a sentence shall 
fee1 fearred fey time limitation. • 

'Article 67 (Time limitation a fear to prosecution) 

'1. Prosecution shall fee fearred fey time limitation after twenty 
years, in the case of serious offences (¥erfer_gchen) pianishafele fey 
confinement in a penitentiary for life; after fifteen years in the ease 
of serious of fences, for which the maximum penalty is deprivation of 
lifeerty for a term of more-than ten years; and after ten years in the 
ease of serious offences, punishafele fey deprivatioh of lifeerty for a 
shorter term. 

*2» Prosecutio© shall fee fearred fey time' llmitatio-n after five 
years in the ease of less serious offences (iFergehen) punishafele fey 
imprisonment, for a ten» of more than three moaths and after three 
years in the case of other less serious offences. 

* J. Prosecution for petty offences (lltoertretungen) shall fee fearred 
fey time limitation after three months.. 

'%. The period of limitation shall "begin on the date on which 
the act was committed,, irrespective of the date of the occurrence of 
the effects. 

*5* B&® power to> impose measures of safety and rehafeilitation fey 
reason of the offence shall cease oa the same date when prosecution is 
fearred fey time limitation.. 

'Article 68 (interruption of the period of limitation). 

'1. The period of limitation shall fee interrupted fey every action 
taken fey the judge against the' offender fey reason of the' offence 
committed. 

'2. The interruption shall apply only to the person to whom the 
action relates. 

/ ; . . 



'3» A new period of limitation shall begin after the interruption. 

.'Article 69 (Suspension of the period of limitation) 

'1, The period of limitation shall be suspended during such time 
as it is impossible, under a provision of the law, to begin or to 
continue the prosecution. Where the beginning or continuation of 
criminal proceedings depends on a preliminary question which must be 
decided in another proceeding, the period of limitation shall be 
suspended until the conclusion of the latter proceeding. 

'2. If, under the penal law, a complaint or authorization is 
required for prosecution, the period of limitation shall not be 
interrupted by the lack of the complaint or authorization. 

'Article 70 (fime limitation and the execution of sentences) 

'1. The execution of final sentences shall he barred by time 
limitation: 

' (l) After thirty years if the penalty is confinement in a 
penitentiary for life; 

'(2) After twenty years if the penalty is confinement in a 
penitentiary or incarceration (Binschliessung) for a term of 
more than ten years; 

'(3) After fifteen years if the penalty is confinement in 
a penitentiary for a term of not more than ten years or 
incarceration for a term of five to ten years or imprisonment for 
a term of more than five years; 

%(k) After ten years if the penalty is incarceration or 
imprisonment for a term of two to five years;, 

'(5) After five years if the penalty is incarceration or 
imprisonment for a term of not more than two years or a fine of 
more than 150 German marks; 

'(6) After two years if the penalty is detention (Haft) or 
a fine of not more than 150 German marks* 

'2. She execution of measures of safety and rehabilitation 
imposed pursuant to a final sentence shall be barred by time limitation 
after ten years. If confinement in am institution for alcoholics or 
drug addicts or confinement for the first time in a workhouse has been 
imposed, the period of limitation shall be five years. 

*J. She period of limitation shall begin on the date on which the 
judgement became final. 
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'Article 71 (Suspension of the period of limitation) 

'If a sentence of deprivation of liberty and a fine bave been 
imposed simultaneously, or if a measure of safety and rehabilitation 
which involves deprivation of liberty has been imposed in addition 
to a sentence, the period of limitation for tàe execution of the one 
sentence or measure shall not expire earlier than that for the other. 

'Article 72 (interruption of the period of limitation for execution 
of a sentence 

'1. The period of limitation shall be interrupted by every 
action aimed at the execution of the sentence or measure and taken 
by the authority responsible for. the execution of the sentence, as 
also by the arrest of the sentenced person for the purpose of the 
execution of the sentence. 

'2. A new period of limitation shall begin after the interruption 
of the execution of the sentence or measure.' 

"The possibility of interruption of the period of limitation is of 
great practical importance in the case both of the barring of prosecution 
and the execution of the sentence by time limitation. In the case of war 
crimes and other crimes against humanity, this possibility is fully utilized 
irrespective of the nationality of the offender or victim and irrespective 
of the time at which the offence was committed. The period of limitation' 
for prosecution is interrupted by every action taken by a German judge 
against a specific offender by reason of a specific offence (article 68, 
paragraph I, PC). Examples of actions which interrupt the period of 
limitation are the summoning of a witness and the requisitioning of 
documents of another proceeding. After the interruption, the full period 
of limitation begins to run anew (article 68,, paragraph 3, PC). The 
period of limitation for execution of the sentence is interrupted by every 
action for the purpose of securing execution of the sentence and taken by 
the authority responsible for the execution of the sentence (article 72, 
paragraph 1, PC). 1ère, also, the period of limitation begins to> run 
anew after the interruption (article 72, paragraph 2, PC). The provision 
concerning suspension of the period of limitation for prosecution 
(article 6% PC) is also very significant, since it applies to serious 
national-socialist offences to the extent that the suspension of the 
period of limitation for prosecution is ordered for such time as 'it is 
impossible, by reason of statutory provisions, to- begin or to continue the 
prosecution'. 

"After the Second World War in the Lander of the zones' occupied by the 
three Western Powers regulations, .applicable under the law of' the Lander were 
issued, under which the limitation of time in the ease of offences that could 
not be punished on political grounds; during the national-socialist period, was 
to be considered as suspended or subject to obstruction until a prescribed 
date (laws respecting penalties). 
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"A. The date as prescribed is: 

"(a.) 8 May 19%5 in so far as articles 3 and 7 of the Order of the Central 
Legal Office for the British Zone for the repeal of national-socialist 
changes in the administration of the penal law of 23 May 19%? are applicable 
(Official Gazette for the British Zone, p. 65)j 

"(h) 1 July 19̂ -5 in so far as the Land legislation uniformly promulgated 
in the former United States occupation zone is applicable for the punishment 
of national-socialist offences (cf., e.g., articles 1 and 2 of the act 
adopted by the Land of Hesse on 29 May 19%6 for the punishment of national-
socialist offences, Official Gazette of acts and Ordinances, p. I36"). 

"B. fhe laws issued in the Lander of the former French zone' of 
occupation respecting the repeal of national-socialist illegalities in the 
administration of the penal law - unlike the penalty laws, of the Lander of 
the former united States and British occupation zones - contained n© provision 
for a general restriction of the time limitation affecting offences left 
unprosecuted for political reasons during the period of the national-
socialist rule of force, This legislation prescribes only that the expiry 
of the period of limitation shall not be a bar to the penalty in eases in 
which prosecution is begun within a fixed period (six months,,0* twelve 
months, as the case may be) after the entry into force of the relevant 
provisions (cf., e.g., articles- 6 and 8 of the act adopted by the Land of 
the Rhenish-Palatinate on 23 March 19*1*8 for the repeal of unjust national-
socialist changes in the administration of the penal law - Official Gazette 
of' acts and Ordinances, p. 2%%}» 

"A result similar to that of the so-called penalty law of the Lander 
of the fermer' Uni ted States and British zones of occupation was. reached in 
German court decisions (Bechtsprechung) on the ground of the afore-mentioned 
article 69 of the Penal Code, These decisions were based essentially on 
this pro-vision, and assumed in the ease of serious offences left unpunished 
for political reasons during the period of the national-socialist rule of 
forée that the period of limitation had been suspended at least until 
8 May 19%5, the day of the German collapse. Shis interpretation of the law 
is of particular significance for the Lander of the former French zone of 
occupation, in whieh the only other statutory provisions adopted were those 
mentioned in paragraph B. 

"The Act-for the calculation of the periods of limitation under the 
criminal law, of 15 April I965 (Bundesgesetzblatt, part I, p. 315) was 
adopted in order to- prevent the-period of limitation for offences of the 
most serious kind committed by or against Germans from expiring in the spring 
of 1965. This Act provides that the prosecution of previously undetected 
offences of the most serious kind shall be admissible beyond 8 May 19^5^ 
until 31 December 1969. /The relevant provisions are as follows/: 

/... 
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'Article 1 

'Suspension of the period of'time limitation 

'1. The period 8 May 19^5 to 31 December 19%9 shall he excluded 
from the calculation of the period of time limitation for the prosecutio-n 
of serious offences, subject to imprisonment for life. The' time 

. limitation for prosecution of these serious offences for that period 
shall he suspended.. 

'2, Paragraph 1 shall not apply to acts for which the period of 
limitation has already expired oh the entry into force of this Law* 

'Article 2 

'Adaptation of the Act to the First Law Repealing 
the Law of Occupatioai 

'Where the period of limitation for criminal proceedings under 
article lis. suspended, article % paragraph 1 of the First Law 
Repealing the Law of Occupation of 13 May 195& IBundesgesetzfclatt I, 
p.. %3?) shall not apply*1" 

Ukrainian Soviet Social Republic 

92. "War crimes and crimes against humanity are not ordinary crimes, They are 

exceptiO'iml crimes fey -virtue of the scale on which they are comaâttei,, their 

particular cruelty and the extraordinary danger which they represent for the 

cause of peace-and the security of peoples, They are heinous crimes against 

the whole of mankind, as they threaten its very existence; and responsibility 

for coMitting the» has therefore "been defined in specific principles of 

international law, as has. already been pointed, out in a number of international 

legal documents.. 

"Accordingly, the Oo-vernment of the Ukrainian SSR notes with satisfaction 

that resolution 3 (XXl) dated, 9 April 1965 of the Commission on Human Rights, on 

the qpestion of punishment of' war criminals and of persons who- have committed 

crimes against humanity, is based on the generally accepted rules and principles 

of modern international law. 

"The rules, of international 'law, including, the special rules relating to 

nazi war criminals and persons who have committed crimes against humanity, do 

not recognize any period of limitation for their proisecutio® and punishment* 

Persons who have committed such crimes are subject to trial and punishment 

regardless of the time: which has elapsed since they committed the crimes. 
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"In support of its conclusions, proposals and recommendations, including the 

recommendation for establishing 'the principle that there is no period of 

limitation for such crimes in international law', the Commission on Human Rights 

referred to the General Assembly resolution of 15 February 19k6 entitled 

'Extradition and Punishment of War Criminals' and to General Assembly 

resolution 95 (l) of 11 December 19**6 entitled 'Affirmation of the Principles of 

International Law Recognized by the Charter of the lurnberg Tribunal». These 

international legal documents do indeed contain some generally accepted and 

generally binding rules of international law, which are universal in character 

and -define the responsibility ;of the nazis for the crises committe# by tiiem. 

Resolution 95 |l) also- reaffirmed the principles.set forth in the Charter of 

the International. Military Tribunal, which were reflected in the ifeiberg 

Tribunal's verdict. 

• » • 

"The statement of the Government of the Ukrainian SSI of 19 January 1965 

entitled 'War criminals must be punished1 refers, inter alia, to a number of 

international legal documents dealing with questions raised by war crimes and 

crimes against humanity, including the non-applicability of periods of limitation 

for the prosecution and punishment of criminals in this category. 

"Human history has never known crimes so monstrous in scale or so 

exceptionally cruel in the methods used, as those committed by the Hitlerites 

during the Second World War. Another exceptional feature of the crimes committed 

by the Hitlerites was the fact that the latter were in control of the State 

apparatus. The criminals had seized State power, turned it into a weapon for their 

monstrous crimes and carried them out in a particularly barbarous miê cynical 

fashion. The International Mlitary Tribunal at lurnberg stated in its verdict: 

'The truth remains that war crimes were committed on a vast scale, never before 

seen in the history of war. • They were perpetrated in all the countries occupied 

by Germany, and on the high seas, and were attended by every conceivable 

circumstance of cruelty and horror,' 

"All this explains why Governments and the United Nations, when they 

established and adopted rules and principles of international law relating to war 

crimes and crimes against humanity, did not consider that there were any grounds 
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for making an exception to the general rule that punishment for this kind of 

crime is ineluctable or for stating that specific periods of limitation could 

be applied for the prosecution and punishment of these crimes and that the 

criminals could thereby escape punishment... 

"The Government of the Ukrainian SSB notes with satisfaction that the 

principle of the unconditional responsibility of war criminals is also 

reasserted in the statement that the Commission on luaan lights is deeply 

concerned Hhat no one guilty of war crimes or of crimes against humanity of 

the nazi perioi shall escape the bar of justice wherever he may be and whenever 

he1 may be detected ', 

"Thus- international law, which is the basis for defining responsibility for 

war crimes and crimes against humanity, confirms that this responsibility is 

unconditional, and thereby excludes any possibility of applying periods of 

limitation to international crimes in these categories." 

United Kingdom of Great Britain and Northern Ireland 

93. "There is no prescription or statute of limitation under the criminal law 

of the United Kingdom which would preclude persons froa being tried for war crimes 

or crimes against humanity because of the date of the act in question." 

Singapore 

9%. "There is no- limitation in respect of criminal offences in Singapore and 

no limitation would therefore apply in the ease of war' crimes." 

- Sweden 

95. The following statement, made ty a member of the Swedish Parliament to the 

Assembly of the Council of Europe in January 1965, reflects the Swedish 

Government's views on statutory limitation: 

"ÏMr. President, in my country, Sweden, statutory limitation in 
criminal law has existed for many years. The period of statutory limitation 
varies according to the seriousness of the crime and is twenty-five years 
for the most serious types of crime. I want to emphasize that however 
horrifying the crime there is always statutory limitation in Sweden. This 
is regarded as a fundamental principle of law. I believe that there are a 
number of good reasons for the justification of this principle. One is that 
after so long a time as twenty or twenty-five years it is very difficult 
to make a clear investigation. Proofs disappear and there is a risk of 
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Judicial error. Another reason is that statutory limitation has no influence 
on the number of crimes committed. These are only examples. There are 
others. To make my position quite clear, I want to stress that I share 
the horror of everyone in a democracy at crimes against humanity. That, 
Mr. President, is one thing. It is qvd.te another thing to give up an 
important principle of law.. I know that those who are in favour of the 
draft Recommendation 8%/ will answer that crimes against humanity are a 
very special kind of crime, but in my opinion this is not sufficient. 
There are other detestable crimes as well as those against humanity and 
I believe that we have to treat all crimes in an identical manner. There 
is, of course, the possibility of prolonging the time-limit, for example, 
from twenty to thirty years, but that would conflict with the principle of 
non-retroactivity of criminal law." 

Czechoslovakia 

96. "The prosecution of nazi and fascist war criminals was begun in Czechoslovakia 

immediately after the liberation in 19%5. These criminals were tried... in 

accordance with Decrees lb. l6 and 17 of 19 June 19%5 of "k̂ e President of the 

Republic... Paragraph 17 of Decree /Wo. l&J contains a special and important 

provision under which 'the prosecution and punishment of the crimes defined in 

the Decree shall not.be subject to any period of limitation.' This provision 

is an expression of one of the basic principles of international law proclaimed 

in the Moscow Declaration of JO October 19%2»«» At the present time, the 

prosecution of these crimes is covered by the Criminal Act of 29 November I96I 

(lo. Ito) and by Act No. II1/196I. on Criminal Judicial Procedure. Act No. lQk/lS6K, 

adopted on 2% September 196% by the National Assembly,, bars any limitation of 

time for criminal proceedings in respect of the most serious war crimes and crimes 

against peace and. humanity'committed for the benefit or in the service of the 

occupation forces. Bnder this Act, the generally recognized principle of 

international law. that crimes of that kind are not subject to limitation was 

embodied in the Czechoslovak legal system." The text of Act No. 18% of • 

2% September 196% is as follows: 

'The national Assembly of the Czechoslovak Socialist Republic, acting 
in accordance with the existing rules of international law concerning the 
prosecution and punishment of war criminals and with the just demand of 
the Czechoslovak people that none of the war criminals and their collaborators 
shall ever escape their responsibility for the gravest crimes against peace, 
war crimes and crimes against humanity, committed in connexion with the 
Second World Sar, 

'las adopted the following Act: 

QkJ See supra, para. 59» /"' 

http://not.be


E/ŒÎ.%/906 
English 
Page 8l 

'In the ease of crimes against peace, war crimes, crimes against 
humanity and other crimes committed "between 21 May 1938 and 31 December 19^6 
(tinder the state of defence emergency) "by war criminals or their 
collaborators for the benefit or in the service of the occupation forces, 

'Which constitute crimes under the act of 29 lovember 1961, lo. ikQ 
C. of L., and constituted crimes also under the laws in force at the time 
they were committed, as under subséquent laws, 

'And which would become prescribed on 9 May 1965 or subsequently, 

'leither prosecution for their commission nor the execution of penalty 
imposed for them shall become prescribed. 

Section 2 

'The act shall enter into, effect on the day of its promulgation.' 

Turkey 

97. "As is known the question of the punishment of war criminals and of persons 

who have committed crimes against humanity has been taken up after the Second 

World War. The Turkish Penal law which was enacted on 1 March 1926 does not, 

therefore,, contain any specific provision in this field, levertheless, 

Section 9 of the Turkish Penal Law, entitled 'crimes committed against persons', 

can be applied to the crimes of genocide as defined in article 2 of the 

Convention on the Prevention and Punishment of the Crime of Genocide, to which 

Turkey adhered on 23 March I950. The Geneva Conventions of 19^9 have also been 

ratified by the Turkish Government. These crimes come within the purview of the 

general provisions of the Turkish Penal Law regarding prescription." 

Uganda 

98. There is no provision limiting the time when a person charged with 

committing serious offences would be prosecuted. The provision, S. 211 of 

the Criminal Procedure Code applies only to offences, the maximum punishment 

for which does not exceed imprisonment for six months or a fine of ShslOOC—, 

the time-limit for these is twelve months. 

Union of Soviet Socialist Republics 

99. "The generally accepted principles and norms of contemporary international 

law, as set out in the declarations and agreements of the Allied Powers and in 

the charters and decisions of international military tribunals, and reaffirmed in 

the resolutions of the United lations General Assembly, require that not a single 
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nazi war criminal shall escape Just retribution, wherever he nay hide and however 

much time may have elapsed since he committed his crime... In accordance with these 

generally accepted principles of contemporary international law, all States have an 

obligation to prosecute war criminals and persons who have committed crimes against 

peace and humanity.... On k March. I965, the Presidium of the Supreme Soviet of the 

ÎISSR adopted a Decree, on the punishment of person» guilty of crimes against peace 

and humanity and of war crimes, regardless of when the crimes were committed. The 

Decree states: 

'the nazi criminals who precipitated the Second World War inflicted 
untold disasters and suffering on mankind. Tens of millions of completely 
innocent people, including, children, women and aged persons', were brutally 
murdered, exterminated in death camps and asphyxiated in gas chambers. 
The German nazi invaders were guilty of having carried vast numbers of 
civilians' away iot® slavery,, of inhuman treatment of prisoners of war, 
and of the barbarous destruction of thousands of towns and villages. 

'The peoples of the Soviet Union, which suffered the greatest losses 
in'the war, cannot allow the nazi barbarians to gp> .unpunished. The Soviet 
State has unswervingly followed the generally accepted norms of 
international law concerning the need to punish nazi criminals, no matter 
where or for how " long they may have hidden from. Justice... 

'Considering that the conscience and the sense of Justice of the 
peoples rebel against the fact that nazi criminals who committed heinous 
crimes during the Second World War go unpunished, 

'Recognizing that these persons cannot count on having their crimes 
forgiven or forgotten, 

'The Presidium of the Supreme Soviet of the fSS!,' in accordance with 
the generally accepted principles of international law, as set out in the 
Charter of the International Military 'Tribunal and in .resolutions, of the 
ttaited lations General assembly, IBSOLVIS T M : 

'lazi criminals, who are guilty of heinous crimes against peace and 
humanity and of war crimes,, must be brought • to, Judgement and punished, 
regardless of how much time has passed since they committed the crimes.1" 

Venezuela 

100. tinder Venezuelan criminal law it would be impossible to exclude certain crimes 

or offences from the statutory limitation, since this is a subject intimately bound 

up with fuestions of public policy. Venezuelan Judges are required in dealing with 

any offence (serious or petty), first to determine whether or not prosecution or 

punishment is barred by lapse of time. If it is, the individual concerned can be 

neither arrested nor prosecuted, as the case may he. 
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PAIT II 

BASIS OF THE PRINCIPLE ŒHAît THERE IS 10 PERIOD OF 
LIMITATION FOR WAR CRIMES, CRIMES AGAHST 

PEACE fflB CRIMES AGAI1ST MAIITY 

101. la its resolution 3 (XXï) on which this study is "based, the Commàssion on 

Human Eights endorsed the principle that there is no period of limitation for war 

crimes and crimes against humanity. It did so in the conviction, as stated in the 

third preambular paragraph of the resolution, "that the prosecution of and 

punishment for /such crimes/ would prevent others from the commission of similar 

crimes" - a point which emphasizes the preventive aspect of the principle in view. 

In particular; as stated in the fourth preambular paragraph of the resolution, it 

did »©>• out of a .êeej» concern "that no one guilty of war ©rimes or of -crimes against 

humanity of the lazi period shall escape the bar of justice" - which emphasizes 

the applicability of the principle in question to crimes-already committed.. .-It 

is clear fro» the debate, and particularly from the sixth preambular paragraph of 

the resolution, that generally speaking the Commission did not question the 

principle that there is no- period of limitation for war crimes and crimes against 

humamityj a majority of the Commission appeared to he convinced that the principle 

was an established -one in international law, hut in order to.dispel any possible 

douht on that score.the Commission considered it desirable to set in motion those 

procedures of international law which could ensure the explicit and effective 
1/ 

recognition of the principle.—' It based that "belief on the following main 

1/ It will he noted that at its 836tte-meeting,. the Commission decided to establish 
a working group, composed of the representatives of: Dahomey, Ecuador, France, 
the Philippines, Poland, the Ukrainian SSfi, the USSR and the United States, to 
prepare a draft resolution, taking into account the proposals and amendments 
so farsubmitted. She working group submitted a draft resolution, the sixth 
preambular paragraph of which read as follows: "Considering that the United 
lations must contribute to the solution of the problems raised by war crimes 
and crimes- against humanity, which ©re serious violations of the- law of 
nations, and that it must, in particular, study possible ways and means of 
establishing explicitly the principle that there is no period of limitation for 
such crimes in international law". That text was agreed upon by the jnajority 
of the working group. One representative,'• however, proposed the deletion of 
the word "explicitly". (Commission on Human Rights, Report on the twenty-
first session, lyteV, s/CV.fe/891, para. 553). 

/... 
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arguments advanced during the debate: that Municipal rules of statutory limitation 

do not apply to serious crimes regarded as international offences, and that 

international law has established the principle that there is no period of 

limitation for such crimes. 
2/ 

102. In the following pages we shall study these arguments*-' and the question of 
the applicability of the principle to crimes "of the lazi period". 

I. INAPPLICABILITY OW MUNICIPAL MJLES OF STMMORX' LIMITAHOI 

A. Opposition to statutory limitation in municipal penal law 

103'. although the municipal law of a number of countries provides for a period of 

limitation in criminal eases, the principle involved has always been, and still is, 

highly debatable in itself, fuite apart fro» the fact that it is nowadays strongly 

eritized internationally. Its introduction into municipal penal law appears to 

have been à Matter of some difficulty. It is not generally believed to have 

existed in the legal- systems of antiquity. It did not exist in Soman law for 

certain crimes, such as parricide. It was expressly ruled out under ancient law in 

the ease of serious crimes, «under both Ionian and ancient law, statutory limitation 

was always of an exceptional nature; it was regarded as merely a procedural 

exceptionj its use was hedged about with strict conditions; and it had no effect 
3/ in tfee case of "'atrocious" crimes.— 

104. Sais traditional opposition found support'in the writings of the authorities. 
hi 

Beccaria—' maifces a distinction between "atrocious crimes" and "less considerable 

and- more obscure" crimes. "With regard to atrocious crimes," he says, "which are 

long remembered,, when they are once proved, if the criminal have fled, nô  time 

should be allowed; but in less considerable and more' obs-eure crimes a time should 

be fixed, after which the delinquent should be no longer1 uncertain of his fate. 

2/ As stated above (para. 3), this study will relate not, only to war crimes 'and 
crimes against humanity,, ' but alsô  to crimes against peace,. 

3/ On thfs. subject, see 1. Moazzami, la prescription de Iraction pénale en droit 
français - et .en ,droit suisse,, Montreux, 1952. 

%/ An, Ess ay on Crimes and Punishment,, new edition, 3L&I2,. p. 112'. 

/... 
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For in the latter case, the length of time, in which the crime is almost forgotten, 

prevents the example of impunity, and allows the criminal to amend,, and become a 
5/ better member of society". Bentbam—'however, wonders whether punishment should be 

extinguished by lapse of time or, in other words,.whether an offender who manages 

to elude the law for a given time should be exempt fro» punishment. le acknowledges 

that in eases which are not serious or dangerous, "there may be no objection to 

forgiveness". "But", he adds, "'in the case of a major offence ... it would be 

odious, it would be intolerable if, after a certain time, villainy were allowed to 

triumph over innocence, there must be no bargaining with such evil-doers... The 

sight of a criminal enjoying the fruits of his crime in peace, protected Tby the laws 

he has broken,, is an incentive to malefactors, a cause of distress to decent 

people and a public affront to justice and morality. The full absurdity of impunity 

acquired through lapse of time will be appreciated if one imagines the law to have 

been drafted in the following terms: 'If, however, any person who steals,.murders, 

or unjustly acquires the property of another succeeds in eluding the vigilance of 

the courts for twenty years, his cunning shall be rewarded, his security shall be 

restored, and the fruits of bis crime shall be legitimated in M s hands*." A 

century later, the positiviste, and especially Garofalo, protested even more 

emphatically against the idea that certain dangerous persons should be able to 

escape punishment simply because they had not been detected and sentenced within.a 

given time. "We can understand", says Garofalo,-' "the reason for prescription in 

civil cases... But when we have to do with a crime, is it any reason for not 

molesting the criminal, that he has been successful for a given period of time in 

keeping out of the hands of the Police? And yet, this is exactly the theory upon 

which proceed all the codes, in sanctioning the prescription of prosecution after 

the lapse of five, ten, or twenty years, according as the offence is a 

misdemeanour, or a felony of greater or less seriousness., lotiee, then,, low the law 

extends its protection to the enemy of society. After some notable exploit, a 

clever swindler changes his name and removes to a new field of operations. Finally 

caught,, if five years have elapsed since his first offences, he can be prosecuted 

only for the later ones. And if for lack of evidence he. cannot be convicted of 

these.,, then perforce he must be restored to M s nefarious calling." 

5j fraité de législation civile et pénale, second edition, 1820, p. 

§/ Criminology, 191%, p. 366. / ,— /... 
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105. Even today, some authorities and the practice of many States are opposed to 
7/ 

the institution of statutory limitation. J. Graven,—' President of the International 

Association of Penal Law, Professor of Penal Law and Penal Procedure at the 

University of Geneva and judge of the Geneva Court of Cassation, observes that 

"statutory limitation with respect to criminal offences is not an essential right 

of the individual, much less of the accused, or even convicted, criminal. It is 

not a requirement of justice itself, generally recognized in the institutions of 

civilized peoples; it is a practice of expediency which has only quite recently, 

in many cases,, •become a rule - a rule which,, furthermore,, has not been accepted in 

some important, legal systems, and which is still disputed or criticized in those 

systems which have accepted it... Even today, English and United States law, based 

on this common-law tradition, takes the view that the right to prosecute is not 

generally subject to limitation, since the lapse of any period of time, however long, 

cannot affect the exercise of a right such as the right to prosecute crime and to 

obtain Justice, except in rare and well-defined cases". 

106. It is true that a large number of countries, belonging to different legal 

systems, have no statutory limitation, or none except for serious offenees (paras. 62 

et seq,.,, above)1, and that in most countries where there is a limitation for all 

offences it is formulated in such terms that its effectiveness is questionable, at 

least in the case of major offences. In Morocco, for instance, the Code of 

Criminal Procedure allows the period of limitation to be extended indefinitely where 

amy preliminary examination or prosecution proceeding is initiated while it is 

running. Sta© the initiation of such proceedings has the same effect even where 

they are not directed against a specific accused and are designed solely to determine 

the person responsible for the offencej the preliminary examination; or prosecution 

proceedings interrupt the period of limitation even in respect of unidentified 

offenders (para. 86, above). In the Union of Soviet Socialist lepubiies, the 

running of the statutory limitation is suspended if the offender eludes the 

preliminary examination or the court proceedings; in this case, the period of 

limitation begins anew from the time when the offender is arrested or gives himself 

7/ "Les crimes contre l'humanité peuvent-ils bénéficier de la prescription?", 
"" Bévue pénale suisse, tome 6, fasc. 2, 196$, pp. 132 and 155* ~"~ * 

/... 
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up; in the case of particularly serious and dangerous crimes punishable with death, 

the court is entitled to disregard the statutory limitation both for prosecution and 

for punishment! the only restriction imposed on the court is that in that ease it 

must replace the death penalty by deprivation of liberty.—' "Moreover, even in 

prance, where the new practice of generalizing the statutory limitation originated,'* 
9/ 

writes J. Graven,—' the courts' theaiselves view it with disfavour and tend to apply 

it in a distinctly penal spirit. Accordingly, they place a very broad 

interpretation on those provisions which allow its effects to be.delayed or 

nullified. In many cases, for instance,, they set back the date from which the 

limitation runs, and they continually find new grounds for interrupting or 

suspending the period of limitation". 

B. Inapplicability of the theories -underlying the statutory 
limitation for offences under Municipal law 

10?. It has to be asked whether the reasons usually advanced in support of the 

statutory limitation in municipal law are valid in the case of war crimes, crimes 

against peace,, and crimes against humanity. Before this question is taken up, the 

special nature of such crimes must be emphasized. 

108. The crimes in question are intrinsically international, differing fundamentally 

from the general run of municipal-law offences. They constitute violations of 

international undertakings, o>r, at least, of international law as it now exists. 

In the vast majority of cases, they are committed "pursuant to governmental 

initiatives, or on administrative orders, or as part of a general official policy*'. 
• . 10/ 

109. "international crime"',,, observes A.!, ïrainia,—' "'is a complex and peculiar 
It. is fiaalifcatively d'iff©rent, fro» tne'aas© of exiaes. envisaged by. 

8/ Information taken from the work; Sovetskoe ugolovnoe picavo, published under tfae 
direction of Professor ?.D. Menshagin,. Professor l.D. Durmanov and 
Mr. P.S:. Boaashkin, corresponding «ember of the Academy of Sciencies of the 
USSR, with the authorization of the Ministry of Higher and Special Secondary 
Education of tne ISfSS, for use as a manual in faculties and institutes of 
law, pp. 313 et seq. 

9/ Bévue pénale suisse, tome 8l, fase. 2, 1965, p. 137• 

10/ Hitlerite Besponslfoility under Criminal Law, 19^5 > P- 32* 
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national criminal legislation: theft, highway robbery, rape,, murders, etc. Of 

course, all these crimes also differ very mueh one from the other... nevertheless, 

in spite of essential differences between these crimes, all of them are linked by 

one common fundamental characteristic: these crimes represent an infringement of 

social relations existing within a given State. International crime has a special 

character. One could without difficulty point out a large number of other 

features also which distinguish international offences fro» other crimes*, the 

foundations of responsibility, the jurisdiction, the very range of criminal 

actions". J.-Y. Dautricourt—' shows how greatly an international offence differs 

from an offence under municipal law. "An offence under international penal law -

crimes against peace, war crimes, crimes against humanity - is generally an act 

punishable under municipal penal law, hut committed in such circumstances, that it 

offends not only the- national .social conscience of the inhabitants of the country 

in which it was committed, not only that of nationals, of the countries of origin of 

the victims, not only that of the subjects of the country of which the accused is 

a citizen, but the conscience of the whole of mankind as a universal society. Such 

an offence does not necessarily injure the internal doaestic order of each of those 

countries - for the crime may be commanded by a domestic law (e..g., the racial 

laws) - but it always injures a higher order common to the whole human race: the 

international public order or, to express it even better, the universal public 

order, for this reason, a crime under.international penal law is always 

intrinsically serious. ïhe fact that it is generally committed by natio-aals of 

one country against those of another country makes it even more serious •.. • With 

rare exceptions,, municipal penal law.always punishes individual, single acts: 

homicide, bodily harm or wounding inflicted on one victim by one person,, on one 

occasion, and in one place. But unhappy experience of the punishment of war crimes 

shows us that in international penal law such an individual single act is the 

exception... Aggressive war and genocide occur on such a scale and cause so many 

11/ "Ii.*orientation moderne des notioias. d'auteur de 1TInfraction et de 
participation à l,infracti.o.n en droit international pénal'% Revue . 
internationale de droit pénal, 1951 y PP1» K)6> &%• seq> 

/... 
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victims that they attain gigantic and truly terrifying proportions, exceeding, in 

all their aspects, the narrow framework of municipal systems of penal law.... There 

is a great difference "between the criminal under international penal law and the 

criminal under, municipal penal law, both in status and in their type or 

personality.... Those who issue criminal orders and those who carry them out all 

have a common status, in that they act not as private individuals, like most 

criminals under municipal law, but as governors or agents of authority.... The 

difference in type between the criminal under municipal penal law and the criminal 

under international penal law is even more striking; for it is impossible to detect 

in those who issue criminal orders the physical and psychological defects, the 

emotional or social maladjustment, the poverty, the promiscuity and the corrupt, , 

environment - in short, all the factors which make the municipal-law criminal.... 

Strip them of their power, and those who gave the order to cornait abominable crimes 

will thenceforth themselves commit not the, .slightest offence, will obey the laws 

and. regulations, and will pay their taxes ,..". 

110. The next question to be considered is whether the reasons generally advanced 

in support of the statutory limitation in municipal penal law can apply to the 

international crimes under discussion. In his work published in 1952, H, Moazzami—' 

discusses these reasons, the most important of which are stated under the following 

headings:; (l) the theory of punishment through fear; (2) the theory of the 

presumption of repentance and amendment by the offender; (3) the disappearance of 

proofs; (k) the theory of the supremacy of the law; (5) Leening's objecti-̂ e theory 

(ending of the disturbance caused by the commission of the crime); (6) changes in 

the personal identity of the offender; (7) the theory that the basis for statutory 

limitation in penal law and the social right to impose punishment are identical. 

111. According to the first theory, statutory limitation is equivalent to punishment 

because the offender "has been sufficiently punished by the remorse which has 
' lV tortured him and the anguish which has tormented his life for many long years",—' 

This theory is disputed by a number of writers. It is pointed out that, if "the 

12/ La prescription de l'action publique en droit français et en droit suisse. 
Etude de droit comparé,. Montreux,, 1952,, pp. 68 et seq. 

12/ for all the quotations given here in connexion with the different theories on 
which the statutory limitation in municipal penal law is based, see Ibid. 
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criminal is sufficiently punished lay his crime itself ana. by the regrets he must 

necessarily have for it", it would be, better "to abolish the penal code forthwith". 

To accept that theory "one mast really have little, experience of criminal matters". 

Experience has, shown that "'many malefactors who have succeeded in eluding prosecution 

or punishment experience neither the inward turmoil of conscience nor the torment 

of an insecure and precarious existence". Fro» another aspect,, according, to» a 

concept which is now generally accepted, "society does not punish only in order to 

make the offender expiate his crime, hut for other purposes which such supposed 

expiation does not satisfy"'. "Although illogical and unfounded, this theory has 

helped to bring about the adoption of the principle of statutory limitation in 

penal law, for the simple reason that it is extremely popular". However, although 

the theory has proved to be so popular in some countries that it has succeeded in 

establishing the principle of statutory limitation in the case of crimes under 

municipal law, it is highly unlikely that it ean become sufficiently popular to 

make statutory limitation acceptable in the case of serious crimes under 

international law; for it cannot seriously be claimed that the international society, 

the whole of which is deeply disturbed or whose very existence is threatened by 

such crimes, will be content to punish those responsible with a few years of "fear", 

"remorse" or "insomnia". Moreover "anyone who has tried war criminals or has 

followed ... the trials which are still in progress ... will have noted with what 

egoism those accused of the most atrocious crimes, committed in great numbers, ease 

their consciences by claiming to have acted on orders, and how easily they shift to 

others the responsibility for crimes they committed with their own hands. They are 
Ik/ certainly not wracked by remorse. They obeyed". The report—•' on statutory 

limitation as applicable to crimes against humanity,, prepared for the 'Consultative 

assembly of the Council of Europe,, points out that the argument that the offender 

Who. has eluded Justice for a. long period of time has done sufficient penance for his 

crime' "has little weight in relation to crimes, against humanity because of their 

extreme seriousae.ps, and because their perpetrators: are often without remorse (far 

from it, indeed}". 

Ik/ Consultative Assembly of the Council of Europe, Iteport Q T «̂ .«.faAwv Maitation 
as applicable to crimes against .humanity (lapporteur: Mr., Pierson), 
27 January 1965, Doc. i860, p. 12. 
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112. "fiie theory of the presumption of repentance and amendment by the offender has 

apparently ""been incorporated in so»e legislations, -where statutory limitation is 

sabjeet to the condition that the' offender must not have committed any further 

offences during the period of limitation"1..' thus, the effect of applying this theory 

to serious crimes under international law would "be to grant impunity to those who, 

having eluded justice affcer, for' instance, launching a war of aggression, destroying, 

specific groups of persons totally or partially, and committing; inhuman acts against 

civilian populations and prisoner sr of war, are presumed to have repented and aaended 

"because they have not committed, or have been unable, to eommiLt, any further crimes 

of the same kind for ten, twenty or thirty years. E. Cassin, speaking of the 

"atrocities" committed during the First World War, has observed that "impunity for 

the major crimes of that day helped to preserve a dreadful state of mind in some 

who repented only of having failed and not, unfortunately, of having committed 
15/ crimes".—z/ 

113. The theory of the disappearance of proofs is that "it would be unfair to 

prosecute a case when many years have elapsed-since the commission of the crime", 

because "with the passage of time, evidence disintegrates, testimony by witnesses 

becomes more difficult or even impossible, the traces of the offence are lost, and 

other means of proof disappear". This theory may perhaps be relevant so far as 

municipal law is concerned. Indeed, it might be relevant in the case of 

international law if, through the lapse of time, the proofs of the international 

crimes in question were apt to disappear as readily as the proofs of crimes under 

municipal law. However, international crimes, particularly crimes against humanity, 

have the peculiarity, of being collective crimes. 'The proofs of guilt seem not to 

disappear so rapidly. There is no- need for "any other proof than the fact that 

today, twenty years' after the events, cases are still being prosecuted against 

persons accused of crimes against humanity,,, without, either the prosecution or the 

defence finding itself hamstrung hf lack of proofs'". The report prepared for the 

Consultative Assembly of the Council of Europe, which has already been cited ^-' 

15/ Statement made at Geneva,, on T$. August 2965, to a, group of international 
jurists. 

16/ Consultative assembly of the Council of Europe,, Beport on' statutory, limitation 
as applicable to crimes, against humanity (Bapporteur: Mr» Pierson), 
27 January 196"5, Boe» IB68, p. 12. 
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points out that in respect of crimes against humanity the theory of the 

disappearance of proofs is especially unconvincing because "it is only now that some 

crimes committed more than twenty years ago are being brought to light and still 

others may be discovered in the years to come, and proofs of them,, unrecognised a 

few years ago, have been identified through the systematic study of archives, 

testimony of witnesses, etc.'1 .Again, the report submitted to the French National 

Assembly on behalf of the Committee on Constitutional and other Legislation and on 

the General Administration of the Republic concerning the bill to make crimes 

against humanity not subject to any period of limitation (para. T6 above) contains 

the following, observations: "The main bases in French penal law for statutory 

limitation, whether1 of prosecution or of execution of the penalty, are the 

disappearance of proofs and the lack of exemplarity. In the ease of crimes against 

humanity, however, there can be no such grounds. The passage of time has not 

caused evidence to disappear, but has facilitated it through the, accumulation of 

archives, documents and testimony, and through many publications. Moreover, the 

horror of lazi crimes, was such that, twenty years after the end of hostilities, 

exemplarity is completely unimpaired".—-' 

11%. The theory of the supremacy of the law runs as follows: "If there is a 

conflict between law and fact, the former should prevail; such a. conflict clearly 

exists, when- certain acts punishable by law remain unpunished in fact, merely because 

a certain period of time has elapsed since they were committed. This difficulty 

must therefore be resolved in such a way as to ensure the supremacy of the law, and . 

the only way of achieving this -is through juridical recognition of the fait accompli.» 

If. the recalcitrant fact stubbornly refuses to yield,, the law then, as it were, 

absorbs it, marks, it with its seal and lends, jL£s name to it, and thus the factitious 

impunity is transformed into legal impunity,... And this transformation process is 

made easier and more gradual through the favourable circumstance that the longer 

a de facto- situation has existed, the nearer it draws to- the law and the more it 

takes, on the appearance of law; as a result, in particular, of long-standing 

impunity, the social and economic life of the offender ultimately becomes almost 

17/ Assemblée nationale. So. 119%, Constitution du k octobre 1958. deuxième 
législature, premiere session ordinaire de 1964-1965, annexe au ra?ogè; s-verbal 
de la seance du 2.6 novembre 196%. p. 3.' 
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identical with that of the non-criminal, so much so that "belated punishment would 

appear inappropriate, and almost unjust...". 

115. One cannot fail to see how false and dangerous this theory is. To maintain 

that, merely through the lapse of time, a violation of the rule of law becomes a 

fact "absorbed" by the law, marked with the "seal" and bearing the "name" of the 

law, is to attempt to base the law on an idea which appears neither technically 

correct nor morally attractive» Time does not change the nature of the act. 

Crime remains crime, whatever length of time may have elapsed since it was 

committed. In the final analysis, according to this theory, homicide, for 

example, is classified as both a crime and a potential "non-crime". Bie criminal 

is given the ultimate power to decide whether his. act is lawful or unlawful; he 

decides the question one way or the other according to. the degree of his 

intelligence, aeeording to the degree of his skill in eluding, justice, thus, this 

theory offers certain classes of criminals, the most dangerous criminals, maximum 

encouragement. Hiere is no need, therefore, to point out how dangerous it would 

be to apply the theory to the international crimes under discussion.—' In fact, 

it is under severe attack in connexion with those crime® under municipal law with 

respect to which it is advanced is a ground for statutory limitation. Some 

authorities find it very difficult "tp conceive of anything weaker than a system 

under which something that has hitherto been called a 'fact1' and an '-unlawful fact', 

should now be called law,' the purpose is allegedly to ensure that the law prevails, 

and this so-called victory is won by allowing the enemy unconditional entry. There 

is something more, however, and this is the fundamental objection: the law cannot 

be created at convenience, and therefore, if the process is to be acceptable and 

the transformation possible, if a -fact is to be deprived of its name and a right 

to immunity thereby fabricated, a basis and a justification must be provided for 

that right, let it is impossible to find any basis or any justification 

whatsoever'..."'. 

18/ In his article cited above (Revue pénale suisse, tome •©!,, tfas-e. 2, I965, 
p. I58}, J. Graven remarks that "it is easy to imagine the intolerable effects 
end scandal of applying such a theory to- precisely those crimes against 
humanity whose victims are calling for just reparation and with respect to 
which all mankind rightly has such strong feelings." 

/... 
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ll6. According to the "objective" theory, "crime disturbs the legal equilibrium 

between citizens; the purpose of punishment is to restore the equilibrium, and 

this task may also be performed by the passage of time, by the perpetual changes 

in legal relations between the offender and other citizens, so that, in the end, 

punishment is no longer needed to remedy the disturbance caused by the criminal 

act". It is very difficult to agree that this theory is applicable to the 

international crimes under discussion. 

.117. Yet another theory which is equally inapplicable to such erimes is the one 

which holds that "man changes constantly, loday he is not what he was yesterday 

ox the day before, or one year ago. Consequently,, to; punish one who committed an 

offence long before is to punish a man who possesses a different identity". M|Ehe 

act which was committed becomes, with the passage of time, more and more alien to 

the author... for that reason, punishment now would not achieve its purpose; it 

has ceased to- be effective,, as concerns both the offender and the community. Bnis, 

punishment would seem to be a gratuitous act of severity, it would appear in some 

measure unjust and indeed, in certain eases, cruel., fo illustrate this last point, 

it has rightly been suggested that, if there were no statutory limitation,, age 

would have to do penance for the sins of youth."' 

Il8. another line of reasoning is used to justify statutory limitation in 

municipal penal law. "fb be legitimate," it is said, "social punishment must be 

necessary for the maintenance of the public order and useful by reason of the 

effects it produces. Biese conditions are not satisfied in the case of penalties 

applied after a laps© of time. In the first-place,, society has nothing, to gain 

by punishing offences which have been forgotten. In the second place, far from 

having the salutary effect, on the mind® of the people of intimidation by example 

and arousing that moral satisfaction which is experienced by the public conscience 

whenever punishment is duly visited upon the'guilty,- belated punishment would 

arouse quite opposite feelings." Belated punishment, it is explained, would have 

no> other moral effect than "to excite pity". But what if this'reasoning were to 

be applied to war crimes and crimes against peace and humanity? Would not the 

punishment of the guilty, at whatever time it was' inflicted,, be "necessary for 

the maintenance of the international public order and useful by reason of the 

effects it produces"? Would the international society have nothing to "gain" by . 

/... 
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punishing such crimes? Would belated punishment arouse "that moral satisfaction 

which is experienced by the (universal) public conscience whenever punishment is 

duly visited upon the guilty", or would it arouse a feeling of "pity" towards the 

criminals who are punished? In answer to these questions, one need only recall 

how the conscience of the world still revolts at the idea that the rules concerning 

statutory limitation established in the countries whose judicial and legislative 

competence to punish international crimes committed some twenty-five years ago has 

been recognized can he applied to such crimes. 

II9, Shus, the theories mentioned above, which usually -provide the basis for 

statutory .limitation in connexion with crimes under ordinary municipal law, do not 

appear adequate to justify any period of limitation in the case of serious crimes 

regarded as international offences. In this connexion, it will be noted that, at 

the time of the vote on the new Belgian act extending the period of limitation for 

the execution of death sentences imposed for breaches of the external security of 

the State .•cowaittei between- 9 May 19to and -8 May 19^5 (para. 66 above), the 

Minister of Justice observed that "the presumptions which constitute the basis of 

statutory limitation are...» contradicted by the facts'. It is clear that the 

memory of the crimes committed during the 19^0-19^5 w a r ^W t^© major criminals is 

still fresh, because of their gravity and the number of victims, fhe attitude of 

some of the major criminals during their exile shows, moreover, that they have not 

reformed and that,, consequently, there- is no reason for impunity where they are 

concerned» Bie Government-has, of course,, the necessary means of pTOhibitihg 

these condemned criminals from entering. the .country or of deporting the», but that 

could not always prevent the scandal which might; be caused by the presence of one-
11.19/ 

of them in our country,, even for a short period» -*' 

ISO» As may be seen from part I of this study, a significant movement has been 

developing since the Second World War striving, at the international level, and 

therefore' beyond and outside - domestic codes of law, to evolve a special status for 

serious crimes against the international public order; in this status, as will be 

seen shortly,. there is no place for any period of limitation.. M the same time,, 

there is a parallel movement seeking, at the domestic level,, t© abolish the 

statutory limitation with respect to' such crimes (paras. 62 et set» above). Thus, 

the ideal of justice which international penal, law is trying to attain is becoming. 

the goal of national systems of pe&al Is»;., 

i9/ Chambre des Beprésentants, session I963-I964,, l6 Octobre 196%, 86I (1963-196%), 
lo. 1. ' T 
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II. THE PRINCIPLE OF THE NON-APPLICABILITY. OP TIE STATUTORY. 
LIMITATION IN INTERNATIONAL PENAL LAW 

A. Some observations on international penal law 

121. What we are considering, here is. not. traditional penal law in its international 

aspects,, governing offences "which differ little from offences under Municipal 

criminal law, except as regards the element of extraneity attaching to the offender, 

the victim, the scene or the object of the offence and giving rise to a conflict 

of laws and jurisdictions"; such law is drawn up separately by the legislator of 

each State and is part of municipal law. The subject of these observations is the 

"international penal law" which has emerged, in particular, from the international 

agreements concluded since the Second World War and from the progress achieved 

internationally since that date with regard to the punishment of war crimes, crimes 

against peace and crimes against humanity. Before determining the position of 

international penal law with respect to the problem of statutory limitation, the 

following comments must be made concerning the -fery foundations of the basic 

documents cited. 

122. Much has been said and written about the London Agreement of 19^5, the Charter 

annexed to< it and the resulting trial - "basic texts which constitute the starting 

point of the contemporary evolution of international criminal law". The "law of 

lurnberg" has teen the subject of conflicting comment. For it marked a turning 

point, in the history of public international law.. For the first time, those 

responsible for a war of aggression or guilty of other crimes under international 

law were subjected to- real penalties. For the: first time, the pretext that their 

acts, were acts of State proved ineffective. Some regard this, innovation as nothing 

more than a "unilateral" imposition, deriving from the "purely subjective will of 

the victorious Powers" .and based on the inadmissible foundation of "penal 

retroactivity". It may be pointed out that given the deficiencies of public 

international law,, the "victorious Powers." could have forestalled such objections 

only by ignoring their recent painful experiences and hy failing to establish an 

ad hoc international criminal tribunal to judge and punish those guilty of crimes 

which had inflicted on mankind sufferings of a magnitude almost beyond the grasp 

of human reason. In short, they could have done so only by.simply admitting their 
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legal impotence before the victims and before men and women all over the world, who 

•were demanding justice. It may be recalled that as a substitute for the judicial 

sentencing which they rejected certain proponents of the negative thesis advocated 

either a "purely police solution"1 or a "political solution", or a "solemn, widely 

publicized, spectacular declaration" in which the "victorious Powers" would simply 

have affirmed the criminality of the responsible rulers. 

125. Some justify "the law of Nurnberg" as the product of a current of ideas which 

goes back to the Middle âges, to the predecessors of Grotius, and which 

re-emerged, without practical results, after the First World War. Others feel that 

it is not always necessary to go so far back into history to justify a rule of 

law; such rules can and often do originate spontaneously from the simple convergence 

of ethics and power. "If... the rules applied at Nuremberg were not previously 

rules of positive international law" says Julius Stone—-' "they were at least 

rules of positive ethics accepted by civilized men everywhere, to which the accused 

could properly be held in the forum of êthics". G. Scelle—' observes that 

"positive law exists only where ethics and power meet". 

12h. The London Agreement, the Charter annexed to it and the resulting trial 

reflected a "general collective feeling".—^ As has been seen, the United Nations 

approved them and confirmed the underlying principles. 

125. Some authorities consider that the principle nullum crimen, nulla poena sine 
25/ 

lege has absolute effect in both municipal and international penal law.— It may 

be pointed out, however, that the application of that thesis would in certain 

circumstances have obnoxious and dangerous consequences. It is not very difficult 

to imagine how world public, opinion would have reacted if after the Second World War, 

on the. basis of the principle nulla poena sine lege, the' serious crimes committed 

20/ Legal Controls of International Conflict. 1954,, p. 510'. 

21/ Manuel de droit international public, Paris, 19%8, p., 8,. 

23/ It should be noted that nineteen countries acceded to the London Agreement 
after its publication (para. 21 above). Furthermore, eleven countries, three 
of which had not acceded to the Agreement, were represented in the 
International Military tribunal for the Far East (para. 2k above), whose 
Charter is basically almost identical with that of the International Military 
Tribunal at lurnberg. Thus before the delivery of the Surnberg judgement 
twenty-six countries had approved the principles ".contained in the London 
Agreement. 

22/ V.V. Pella, op. cit.. p. 81. 
/ • • • 
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in connexion with the war or while it was in progress had been allowed to go 
24/ 

unpunished. As J. Graven observes,—' the maxim nullum crimen, nulla poena sine 

lege is a maxim of "municipal laws appropriate to States which have completed 

their arsenal of penalties and have set forth in detail, in written codes, an 

exhaustive catalogue of offences and penalties.... ; its purpose was to bind the 

judge to that exhaustive list, to ensure his obedience to the law and to make him 

'the impartial guardian of the written law'... in order to protect the citizen 

against charges and penalities which the legislator had clearly rejected. The 

establishment of this rule presupposes *a very clearly defined conception both of 

the penal law and of the actual function of the judge who applies it'. How then 

can we apply it blindly and automatically to a sphere in which the law is not fixed 

but constantly evolving and in which there is no> recognized code embodying an 

exhaustive list of offences; and penalities? And why should we try to do so? That 

would be.tO' distort its. meaning''''.. 

126. It will thus more readily be understood why in the view of most authorities 

the principle nulla, poena sine lege cannot,, at least for the present, be 

transferred to the sphere, of international penal law.^^ "To be able to develop-, 

this new law must strike roots in the real life of peoples, in their existing 

legal order. Efforts .can of course be made internationally to find formulae 

through which the different legal systems now in force in the various parts of the 

world may be reconciled; but any attempt to impose systems which no longer 

correspond to reality, or which remain in force in only a few countries, should be 

shunned. Even in municipal criminal law the principle nulla poena sine lege is 

"under attack''"; it is showing itself to be "no longer appropriate to the political 

and social requirements of the life of modern States"; it is formulated and applied 

in such a way that its very existence may be called into question;, it is suspended 

or set aside when the life of States is "deeply disturbed by revolutions". Even 

in municipal law the principle "presupposes that the life of the State is normal 

and peaceful*'.. It cannot be applied "where the circumstances, prevailing at the 

time when the criminal acts were committed were exceptional". Rules of law of 

2k/ "Be la justice internationale à la paix (les renseignments de Nuremberg)'".. 
Bévue de droit international. (A. Sottile, Geneva), 19%7, No. 1, p. 1J. 

25/ V.V. Pella, op. cit.. pp. 93 et. seq. 
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high moral authority in normal circumstances may be "absurd", even "immoral, if at 

the given moment they conflict with the dictates of the universal conscience". If 

States were wrong in not agreeing to establish before the Second World War a 

permanent system of international penal Justice, "their error would be even more 

serious if, by applying the familiar principle, they compelled justice again 

to admit its impotence in the face of crimes against peace and civilization". 

Among the authoritative opinions and findings here cited, another comment by 
26/ 

J. Graven—' should not be omitted: "It would have been wrong to allow ourselves 

to- be hypnotized by a principle entirely inappropriate to the circumstances or to 

the sphere to which, by the effect of a veritable legal colour-blindness, attempts 

have been made to apply it,, and it would have been wrong to frustrate, by so doing,, 

the punishment which was undoubtedly justified by the demands of the law itself. 

ïhe better alternative, then, was to try to satisfy the dictates of the universal 

conscience and of equity by boldly setting up, where justification existed, 

the tribunals and the laws necessary to ensure such punishment. " 

127. In the European Convention for the Protection of Human lights and Itandamental 

Freedoms,, as is fenown,, the principle nulla poena sine lege set forth in article 7 

is clarified in important respects. ïhe article in question is deemed not to 

affect "the legislation enacted, in the completely exceptional circumstances 

existing at the eaâ. of the Second World War, to punish war crimes and acts of 

treason and collaboration with the enemy", and to be in no way intended "as a 

legal or moral condemnation of such legislation" (paras. 57-5® above)1. In the 

traft Covenant on Civil and Political Bights, one of the draft International 

Covenants on luman Bights adopted by the Third Committee (para. 55 above), the 

General Assembly of the United Nations has defined the scope of the relevant 

article of the Universal Declaration of Human Bights in Idle same way (paras. 56-58 

sfcove), 

128. More will be said below concerning the principle nulla poena sine lege and its 

corollary, the principle of the non-retroactivity of criminal laws. We must now 

determine the position of international law concerning the application of the 

statutory limitation to criminal cases. 

26/ "De la .justice internationale &. la paix (les renseignements de Nuremberg)". 
Revue de droit international. (A. Sottile, Geneva), 19^7» No. 1» PP« 14-15. 

/... 
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B. The position of international penal law with regard to 
the statutory limitation 27/ 

129. Hone of the official declarations "which constituted 3 warning to the 

criminals and a legal basis for their prosecution"' contains any provisions that 

could be interpreted as favouring the statutory limitation. The Declaration of 

St. Jame's of 19^2 (para. 8 above) expressed the signatories' determination "to 

see to it in a spirit of international solidarity that (a) those guilty or 

responsible, whatever their nationality, are sought out, handed over to justice 

and judged, (b) that the sentences pronounced are carried out". The Moscow 

Declaration of 19^3 (para. 10 above) stated that "most assuredly" the ililied 

Powers "will pursue" war criminals "to the uttermost ends of the earth and will 

deliver them to their accusers in order that justice' «ay be done1*.—•* In the 

Potsdam Agreements of 19%5 (para. 11 above),, the Parties stated that "War criminals 

and those who have participated in planning or carrying out Nazi enterprises 

involving or resulting in atrocities of war crimes shall be arrested and brought 

to judgment". They "reaffirmed" their intention to bring major war criminals to 

swift and "sure" justice. 

130. Mor do the declarations of Governments and statesmen contain any provision 

implying, a period of limitation. The Declaration made in 192*2 by the President of 

the United States of America (para. 12 albove) warned war criminals that a. day would 

come when "they shall have to stand in courts of law in the very countries they 

are now oppressing and answer for their acts'". In a statement in the louse of 

Lords in 19%2, the Lord Chancellor of the United Kingdom (para. 13 atoove) said "it 

is fallacious to suppose that people who run to the ends, of the earth thereby 

acquire a right of asylum". In a statement made in 19%2, Marshal Stalin (para. lh 

above) warned those responsible for the "vile system of hostages" and for 

"the massacre of civilian populations'"' that they '"'shall not escape the terrible 

2J/ In this connexion see the article by J. Graven published in the "Bévue pénale 
suisse". T. 81, fase. 2, I965, pp. 1%6 et seq. 

28/ In a statement to a meeting of international jurists at Geneva on 13 April 
1965, B. Cassin said that he did not affirm "that that is a legal declaration 
against the application of statutory limitations, "but it obviously does not 
support such application. The latter is a rule which constitutes an exception 
to ordinary law and is not admissible in the absence of a statutory provision". 

/... 
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punishment which awaits them". In the Declaration of 1°A2 "concerning retribution 

for crimes committed against persons of Jewish race" which they issued 

simultaneously, the Governments of London., Moscow and Washington (para. 15 ), 

reaffirmed Mtheir solemn résolution Xo- ensure that those responsible for these 

crimes shall not escape rétribution1,1. In I9M*,, the President of the United States 

of America reiterated his determination to see to it "that none who participate in 

these acts of savagery", described as "the blackest crimes in history", should 

"go unpunished" (para. l6, above). 

131. The detailed texts of the international agreements drawn up on the basis of 

the above-mentioned declarations make no mention of any period of limitation. The 

London agreement and annexed Charter (para. 21, above), Law lo. 10 of the Control 

Obwaeil for 'Germany (para. 26 above) and the Charter of the International Military 

tribunal for the Far East (para. 2% above) contain no provisions setting a time-

limit for prosecution or punishment. On tifae contrary,. Law lo. 10 revokes the 

benefits of any statute of limitation in respect of a specified period, and provides 

that no. "immunity, pardon or amnesty granted under the lazi regime" shall "be 

admitted as a bar to trial or punishment". "The effect of this provision", comments 

1. Meyrowitz,—' wis not to interrupt the statutory limitation but to revoke it 

outright. In the absence of a provision .to the contrary,, the offences defined in 

taw-lb.. 101 are to be considered as not subject to limitation, The law here stated, 

incidentally, is familiar to the Anglo-Saxon jurist:, the common law knows no 

limitation of criminal actio®"'., 

132. leither the judgements of the International Military Tribunals' nor those handed 

down on the basis of Law lo. 10 have anything to say concerning the problem of 

statutory limitation. "We,, participants at the luremberg trials, would never have 

believed that it oould ever occur to someone to absolve the Hitlerite criminals of 

legal respoasiMlityM, said Mr. S.A. Eudenko, the former USSB Chief Prosecutor at 
30/ 

lurnberg.—' 

29/ ";La répression par les tribunaux allemandes des crimes contre l'humanité", 
Paris, i960, p. 23%, foot-note 2°,. ' ~ 

30/ Soviet Documents, Vol. III, lo. 8, 1965, p. 13. 
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153'. Similarly, the Treaties of Peace (para. 27 above)-make no provision for a 

period of limitation with regard to "the apprehension and surrender for trial of 

persons accused of having committed, ordered or abetted war crimes, and crimes 

against peace or hamanity". 

13%. The texts drafted under United lations auspices make no mention of a statutory 

limitation. For example, general Assembly resolutions 3 (l) and IfO (ll) concerning 

the extradition and punishment of war criminals' (paras. ,28-29 above) call upon 

States Members and non-members of the Pnited Mations to take ail the necessary 

measures for the apprehension of war criminals and their removal to. the countries 

in which their crimes were committed,, for the purpose of. trial and punishment. 

135• ffee lurnberg principles affirmed by the -General Assembly (para. 32 above) and 

formulated by the International Law 'Commission (para. 35 above) likewise make no 

mention of statutory limitation, fhe punishment of persons' guilty of crimes, under 

international law is not subject to any limitation of time. In the wording of 

Principle I, "Any person; who commits an act which constitutes a crime under 

international law is responsible therefor and liable to punishment". 

136. The obligation to punish those guilty of crimes under international law, 

without any limitation of time, is stated more precisely in the draft Code of 

Offences against the Peace and Security of Mankind, adopted by the International 

Law Commission in \%k (para. 39 above). Article 1 of that text reads: "Offences 

against the peace and security of mankind, as defined in this- -Code, are. crimes under 

international law,, for which the responsible individuals shall be punished'". In 

the. comment on this; article,, the Internattonal law 'Commissi©© explains that it 

decided to use the words "shall be punished" in order to emphasize the obligation to 

punish the perpetrators of crimes under international law. 

13?. The Convention on the Prevention and Punishment of the Crime of ©enoeide 

(para. \2 above) likewise makes no mention of any possibility of a statutory 

limitation. It creates the obligation on the part of the Contracting Parties to 

ensure the punishment of the crime of genocide, that "odious" crime "under 

international law", and to ensure that persons guilty of this crime are tried by 

/... 
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the competent tribunals. Implicitly,, in fact, the letter and spirit of the 
51/ 

Convention seem implicitly to prohibit statutory limitation.—' In its advisory 

opinion of 28 May 1951 > the International Court of Justice stated that "ïhe origins 

of the Convention show that it was the intention of the United Rations to condemn 

and punish genocide 'as a crime under international law' -involving a denial of the 

right of existence of entire human groups, a denial which:shocks the conscience of 

mankind and results in great losses to humanity, and which is contrary to moral law 

and to the spirit and aims of the United latio-ns (Resolution 96 (l) of the 

General Assembly, II December 19^6). The first consequence arising from this 

conception is that the principles underlying the Convention are principles which 

are reeo.gniz.ed by civilized nations as binding on States, even without any 

conventional obligation. A second consequence is the universal character both of 

the condemnation of genocide and of the co-operation required 'in order to liberate 

mankind from such an odious scourge' (Preamble to the Convention). The Genocide 

Convention was therefore intended loy the General Assembly and by the contracting 

parties to be definitely universal in scope. In was in fact approved on 

9 December 19^8, by a resolution which was unanimously adopted by fifty-six 
32/ 

States'1.—' Statutory limitation in criminal law is far from being a principle 

recognized by all "civilized nations". It could not be regarded as underlying 

the Conventio®, any more than it could promote "the international eo-operation" 

the need for which is recognized by the Convention itself, fhis matter .will be 

further discussed below. 

31/ See in this connexion Report on statutory limitation as applicable to crimes 
against, iamanity, drawn up bj the Consultative Assembly of the Council of 
Europe, doc. 1868, p. 1%. 

32/ Reservations to the Convention on the Prevention and Punishment of the Crime 
of Genocide, Reports of the International Court of Justice, 1951> P- 23. 

/... 
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I58. The Geneva Conventions of 19I+9 (paras. 6O-61 above) which oblige each 

Contracting Party to search for persons alleged to have committed or to have 

ordered to be committed one of the grave breaches in question, with a view to 

bringing them to trial, are likewise silent on the possibility.of a statutory 

limitation. 

139. Finally, it should be noted that neither the inter-allied bodies established 

after the Second World War to examine the question of the punishment of war 

criminals (paras. 17-20 above), nor the learned societies which have dealt or which 

deal with international criminal law, nor even specialized theoretical studies have 

concerned themselves with the problem of statutory limitation. This problem was 

raised in 1955 i*1 the Committee on International Criminal Jurisdiction established 

by the United Nations General Assembly (para. %7 above). A proposal that a 

statutory limitation should be fixed in respect of crimes falling within the 

competence of the court to be established was opposed by several members of the 

Committee, who considered, in particular, that statutory limitation was a notion 

"which did not exist in present international law".*^ 

1^0. In conclusion, it seems clear that statutory.limitation is not a universally 

accepted institution of natural law. Several countries traditionally do not 

recognize it. Others recognize it only for certain offences. The countries which 

recognize it, moreover, do so only by virtue of express provisions. However, none 

of the above-mentioned instruments, which form the new international penal law, 

include provisions recognizing this institution or even a single expression which 

could be interpreted in that sense. On the contrary, the expressions used and the 

goals pursued exclude statutory limitation. Thus it cannot be conceived that the 

drafters of those instruments intended that the "atrocities" committed, the 

"blackest crimes in history", should be subject to statutory limitation, which 

would have meant granting a pardon, as it were, after a certain lapse of time, to 

those offenders who succeeded in flouting justice^ and eluding punishment by flight. 

33/ See Report of the 1953 Committee on International Criminal Jurisdiction» 
Official Documents of the General_Assembly, linth Session, Supplement No- Jk 
(A/2 6*1.5),. para. 133. See also the summary record of the nineteenth meeting 
of the Committee, document A/ÂC.65/SR.I9, pp. 13-20. 

A-
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Belonging largely to countries which do not recognize statutory limitation in 

respect of serious crime s, they could not have had the intention of introducing 

that institution into the new international penal law whose principles they were 

establishing,, particularly since they were certainly aware that to do so sight 

paralyse the process of punishment not only in the countries which recognized 

statutory limitation but also in those which did not. It is known that the.Moscow 

Declaration, confirmed by the London Agreement,, established the principle of 

territorial jurisidction for the punishment of "ordinary" crimes, i.e. crimes to 

be tried by the tribunals of States. This gives rise to serious difficulties when 

the offender takes refuge in a foreign country. In such a ease extradition becomes 

necessary and this creates a number of obstacles. One of the most serious derives 

precisely from the statutory limitation,, which can be invoked as a bar to 

extradition when established under either the law of the requesting State or the . 

law of the State requested. However that may be,, if the; Parties to the above-

mentioned international undertakings had wished to fix a time-limit for prosecution 

and the execution of penalties they should have included an express provision to 

that effect. In the words of E. Cassin (para. 129 above), statutory limitation 

is "a rule which constitutes an exception to ordinary law and is; not admissible in 

the absence of a statutory provision". 

C. Movement in favour of the principle of the non-applicability 
of statutory limitation 

1%1. Ihen the question of statutory limitation in respect to serious crimes under 

international law had to be dealt with in practice it immediately aroused concern 

in all interested quarters."'—' 

3%/ The idea of actually applying statutory limitation to "the crimes... of the 
lazi period" has, given rise to numerous protests from various circles. "In 
the countries which were the principal victims of war crimes and crimes 
against humanity the reaction has been violent, as was to be expected, and 
has taken the form not only of a protest in the name of Justice and humanity 
but alsoi of a fundamental objection of a legal character, in other words, a 
challenge of the very legality of such statutory limitation"* See: Report 
of the ILegal Committee of the Council of Europe,, op. cit.. p. 15, foot-note 2; 
Soviet documents, Toi. Ill, Nos., 6, 8, 12, 13; J. Graven, Revue génale suisse, 
T. 81, Fasc. 2, 1965, pp. 119 et seq.j A. Sottile,, "la prescription des crimes 
contre l'humanité et le droit penal international". Bévue de droit 
international (A. Sottile,, Geneva), lo. !.. 1965) PP« 5 et seq> 
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IkZ. At the international level, it has led to the drafting of at least three 

instruments to ensure the non-applicability of statutory limitation to such crimes. 

In addition to resolution 3 (XXl) of the Commission on Human Sights,^' which 

constitutes the feasis of this study, and recommendation %15 (1965) of the 

Consultative Assembly of the Council of lurope (para. 59 above), an equally 

important document concerning this matter should be mentioned, namely the 

Beclaration of the International Conference of Jurists, attended fey jurists from 

sixteen European countries, which met at Warsaw fro» 5 to "f «Tune 196%. Paragraphs 

from that Declaration are given below: 

"She Conference notes... that the crimes committed by the fezis are 
crimes against humanity and that the nature of those crimes is entirely 
different from the legal nature of ordinary crimes. The former are subject 
to public international law, the' latter te the' municipal law of .States. 
Ihere such municipal law provides for a period! of limitât ion. in respect to 
ordinary crimes,, it. does soi by •am express provision te that effect.. 'This 
does not apply to crimes against humanity, which are subject to international 
law, as has just been stated. 

"in international law, there is no principle establishing periods of 
limitation in general and a period of limitation for the prosecution of war 
•crimes and lazi crimes in particular. 'The rules of international law permit 
the prosecution of such crimes, fee-fore' the courts and their punishment, so 
that mankind may fee forever safe from a recrudescence of fezi tyranny and 
cruelty. 

"In accordance with this legitimate wish of the peoples as recognized 
fey international law, the. prosecution and punishment of these crimes should 
not fee considered•to fall exclusively within the domestic jurisdiction of 
States feut should be regarded as an international and universal obligation 
imposed on States, fey international law. • 

"States may discharge this international ofeligation in various legal 
ways, according to their principles of law, their national traditions and 

35:/ IteiriaK the twentieth session of the. ©eaeral Assembly, "several members of 
the ̂ PhlrdJ Committee referred to the. çpestion of punishing, war criminals 
and of persons who had committed crimes against humanity, fhere was general 
agreement that such criminals should fee brought to justice wherever and 
whenever they might fee found and apprehended, and all speakers welcomed 
resolution 3 (XXl) of the Commission on fiaman lights... ". (See Eeport__of 
the; Third Committee», .8 December I965, doe. A/61%3, paras. 61-66. ) 

/... 
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their constitutions. However, it would, "be a violation of international law 
if a State .refused to discharge these obligations on the ground that such 
action would be at variance with a provision of its municipal law such as 
statutory limitation. : 

''ïhe Conference therefore considers that it would be a violation of 
international law if a country, referring to the established rules concerning 
statutory limitation applicable to ordinary crimes, refused to prosecute 
lazi crimes- on the pretext that the crimes in question were merely individual 
homicides punishable under ordinary law." ̂ 6/ 

l̂ J. At the national level, a large nwttber of countries which recognize statutory' 

limitation in criminal law. have enacted new laws in accordance with whieL 

statutory limitation is not applicable to serious crimes under international law. 

It is interesting to note that most of these laws refer expressly or implicitly to 

the principles and standards of international law pursuant to which they.were 

enacted (supra» paras. 62 ef seq;. ). 

3.6/ J. Graven,, '"'.Les...crimes:' contre', l'humanité péuvent-ils bénéficier, de- la 
prescription?*",,, Bévue pénale suisse, T. 81,, S&se. 2,, 1965,, p-. 128.. ""Ihese 
conclusions -Jot the larsaw Conference/", says this author,, "appear to1 be 
fully in accord.'with the principles of international law and consistent also 
with the intentions of the international Convention of 19%@ on the punishment 
of genocide, pursuant to which the larsaw Committee of Experts calls on 
signatory States, to remind all countries 'that crimes against humanity are 
crimes under international law and are therefore not subject to statutory 
limitation*M (ibid., p. 152)• 
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ÏII. APmCABILETC OF 2HB PRÏKIPI1! Ï»S CRBffiS "OF TM IAZI 
PERIOD" ARE KM? S0BJ3BCT SO SSA.S0ŒCKÏ LIMÏïAHOBT PRIICIPIE' 

OP K0I-SE1K0ACTIVÉEÏ OF CRIMIHAI. LAW 

A. Judicial and legislative competence of States1 

ikk.. As say "be seen from resolution 3 (XXl), pursuant to which tMs study _has been 

prepared, the Commission on Human Rights is "deeply concerned''1' to ensure the 

application of the principle that there is no period of limitation for "war crimes 

£m%f crimes against humanity of the Hazi period'*» Hae Moscow Declaration had 

provided that "the major criminals" were to be judged and punished by a joint 

decision ©f the allied. Governments,.as was done by the international tribunals of 

firmberg and Utoiteyo» • Aeeoa?iing, to-' this same Declaration,, "ordinary"' criminals:, 

i.e. those not included in the category of criminals to be tried by international 

courts, "will be sent, back to the countries in which their abominable deeds were 

dome in'.order that they may be judged and pùnished according to the laws of these 

liberated countries and of the Free Governments which will be erected therein". 

Criminals in this category thus, fail within the judicial and legislative competence 

of States and their prosecution and punishment are carried out in accordance with 

municipal law. In the case of States which dlo not recognize statutory limitation in 

respect, of war crimes and crimes against humanity or, at least., in respect of 

serious crimes under their own ordinary law, there is no difficulty. The 

prosecution and piwaishment of offenders who are.in the territory of such States 

•cannot be barred by the passage of time. The situation is fuite different in the 

ease of States which recognize the applicability of statutory limitation to the 

crimes in question. For such States,, there may be a question whether the ex post 

facto- extension or abolition of the statutes of limitations which were provided for 

t^ domestic law at the time of the commission of the crime would not constitute a 

violation, of the principle -of the non-retroaetivity of criminal laws. M s question 
3?/ 

was taken up by the Commission on luman Sights in the course of its work.—* 

22/ Commission on Human Rights, Report on the Twenty-First Session, documents 
B/%02%, l/ci.%/391, para. .5^1. 

/... 
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B. Ar t ic le 11 (g) of the Universal Declaration of Human Rights. 

1^5. Ar t ic le 11 (2) of the Universal Declaration of Human Rights (para. 5% above) 

has been invoked in support of an argument to the effect tha t the a r t i c l e i n 

question means tha t i f the law in force at the time the crime was committee l a id 

down a t ime-l imit for the i n i t i a t i o n of proceedings, the criminals had an acquired 

r igh t not to be prosecuted or punished after the expira t ion of t ha t per iod. A 

counter-argument i s . that since the paragraph in question deals only with offences 

and the measure of punishment, i . e . substantive law, i t could not be applied i n 

respect of s t a tu tes of l imita t ià®, which were a. matter of procedural law, i . e . the 

provisions concerning the procedures for prosecution and t r i a l . 

1%6. In order to c la r i fy t h i s matter, i t i s e s s e n t i a l t o examine i t i n the context 

not only of t ha t par t icu la r provision of the Universal Declaration but als© of the 

Declaration as a whole and i n ' t h e l igh t off the requirements of in t e rna t iona l law. 

Iff s ta tu tory l imi ta t ion i s considered to> form par t off procedural law, provisions 

re la t ing to i t may be amended re t roac t ive ly '"'since • there are ho acquired r igh t s 

where procedural ru les and forms are concerned".^-^ The fact i s tha t "most off the 

S ta tes recognizing,' s ta tu tory l imi ta t ion consider t h a t i t . i s a ffeatwe off procedural 

law or ru les and hence tha t new provisions extending s ta tu tory l imi ta t ion may be 

re t roact ive" .-^ 

IhJ. However, i t . seems doubtful t h a t the principle: off non-retroiaetivity embodied 

in a r t i c l e 11 (2) off the Universal Declaration could be applied to- s t a tu to ry 

l imi ta t ion , an i n s t i t u t i o n which i s not recognized by in te rna t iona l law. This 

paragraph e s t a b l i s h e s , at. the in te rna t iona l level, , the pr inciple off the l ega l i t y 

off charges and p e n a l t i e s . I t provides for the observance off t h i s p r inc ip l e , "with 

a view solely to prohibi t ing the ' c rea t ion 1 off new charges and new penalties '*. I t 

makes no reference to s ta tu tory limitation... I t may be noted tha t the Universal 

Declaration i s proclaimed "as a common standard off achievement for a l l peoples and 

a i l nat ions" calling, for the applicat ion off "progressive measures,, national, and 

internat ional" ' . I t i s addressed primarily tO' well organized societ ies , , i n which the 

application of the pr inciple off " legal i ty" for the observance off which i t provides 

ttoraally const i tu tes a. "guarantee"' off' human r i gh t s and freedom®. I t i s most. 

unlikely tha t i t s authors, in ca l l ing for the applicat ion off t h i s pr inciple at both 

53/ J . Graven, Revue pénale su isse , T. 9 l , Fasc. 2 , I965, P- 155. 
39/ .See -Report, on s ta tu tory l imi ta t ion 'as_ .applicable to crimes against humanity 

{rapporteur: l i r . Fierson/ , drawn up by the Council off Europe, document 16'oB, 
p . 16, foot-note 2 . 
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the national and international levels, meant to allow that those who, "disregarding" 

and "flouting" those rights and freedoms, commit acts which are "revolting to the 

conscience of mankind should he able to do so with impunity.—' 

In any event, it is difficult to see why article 11, paragraph (2), of the 

Universal Declaration should he interpreted as standing in the way of a system 

which is recognized by most countries; as was pointed out above, most of the 

countries which make provision for statutory limitation do so in their law of 

procedure, whose provisions may be changed retroactively. There is no denying that 

It is. pertinent to recall here the provisions and official interpretation of 
article 1 of the European Convention on' Human Sights (paras... 57-58; above) 
(provisions identical to those of article 15 of the draft Convention on 
Civil and Political Eights adopted by the Third Committee of the United lations 
General Assembly (para, 55above)). After referring to the provisions of 
article 7 (2.) of the European Convention in question, the .Report on statutory 
limitation as applicable to crimes against humanity, 'drawn up by the 
Consultative Assembly of the Council of Europe (ppT cit.,, p. ?) states the 
following: 

"She above privision, as interpreted by the European Commission on Human 
lights, was: designed to* reply to those who argue, on the basis of the principle 
of non-retroactivity in criminal law,, that .'the ' prosecutioin of act®- which were 
not expressly punishable under municipal criminal law is not legal.» Without 
going more deeply into this highly controversial issue, the question 
nevertheless remains-, in view of the very clear text of article 7 of *&© 
European Convention on Human Bights;, did the. authors of the Convention not 
regard the punishment'of crimes against, humanity as not, only possible but, 
perhaps, indispensable? In any event, it is certain that a measure exempting 
crimes against humanity from statutory limitation, or extending the period 
prior- to the lapse of time, may not be objected to on the ground that it is 
ineo«patible; with the Convention and with article' 7 in particular,."' 

It will also be noted that in its advisory opinion on the .Bill extending 
the period of limitation for the execution of death sentences imposed for 
breaches of the external security of the State committed between 9 May 19^ 
and S May 19^5 (para. 66 above), the Belgian Council of State made the 
following declaration::, "It likewise does not -appear that the draft is likely 
to give rise to- legal objections concerning, article 7 of the Convention for^ 
the Protection of Human lights and fundamental Freedoms of % lovember 195° • 
After citing the text of that article, it added: "It follows therefore that 
while this provision prohibits a judge from imposing a penalty more severe than 
that which was, applicable at the time when the offence was. committed,, it in no 
way prohibits the retoraetivity of laws the sole purpose of which is to 
regulate the procedure for the execution of penalties duly imposed or their 
statutory limitation. It also makes an exception of persons guilty of a 
criminal act or omission which, at the time when it was committed, was crimina 

according to the general principles of law recognized by civilized nations. 
(Chamber of Representatives, 1965-196% session,, l6 October 196%, 96l (l9°3-
" 'l, lo. l). , 
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such an interpretation is compatible with the notion of statutory limitation 

entertained in some countries; there are some legislations which place statutory-

limitation under the heading of substantive law, with the result that it may not 

he possible to apply the new provisions on the subject retroactively if they are 

less favourable to the offender than the old provisions.—-^ levertheiess an 

international instrument cannot be given, by interpretation, a meaning which 

implies recognition by that instrument of an institution which international law 

refuses to entertain» Etyen in the case of a provision of municipal law, it is- an 

accepted rule that, unless the text of the provision implies otherwise, it must be 

interpreted in conformity with the principles of international law. Moreover the 

letter of article, 11, paragraph (2)', of the universal Declaration-is so> clear and 

so categorical that any interpretation would seem superfluous. There is, in any 

event, no principle of interpretation that would allow the interpreter of a text to 

derive from it a rule for which the text does not expressly provide, as has been 

pointed out on. .several -occasions,, neither the I3hiversai Declaration nor- the 

international instruments which have preceded or followed it, and which form1 the 

new international criminal law, allow of any period of limitation. It would be a 

aistake,, therefore,, - to introduce into that- law.,, through special pleading,,- a 

derogatory rule for which it makes no provision and which, moreover,, is very 

controversial even in municipal law. The question of the retroactivity or 

nonrretr©activity of the rules relating,-to- liaitation does', not arise in • 

%l( The leport on statutory limitation as applicable to- crimes against humanity, 
prepared for the Consultative Assembly of the Council -of Europe (op. cit., 
p. 16, foot-note 2), has the following to say: "It must be acknowledged ... 
that recent writers, tend to> place statutory limitation under the heading, of 
substantive. lag,, on the ground that it involves more than the for» of 
proceedings.: its application affects the possibility of punishment, that is, 
the substance of the law itself. According to this thesis, prolonging the 
time-limit would conflict with the principle of the non-retroactivity of 
criminal law. ït would seem difficult, however, to treat the lazi crimes -
precisely because they are i international crimes -against- humanity - as. simple 
offences under ordinary municipal law, especially since the only basis for 
their "nationalisation1, as regards the law to be applied for their 
punishment, is a number of international declarations,, and, in particular, 
the -Moscow Declaration of 19h3-,n 
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international law, since crimes having the status of international offences are not 

subject, under international law, to any period of limitation. 

1%9« However, even on the hypothesis that the principle of non-retroaetivity of 

criminal law, in both its aspects, is embodied in internatio-nal law,,—' that 

principle does not appear to be applicable without qualification, in all eases and 

in all circumstances. 1. Mnlêzlewer-2* remarks that the principle of 

non-retroaetivity "was adopted in most municipal legislations, under the influence 

of individualistic do-etrines, in order to limit the powers of the legislator'. 

lowever, international society has no legislator,, and the elaboration of law is 

particularly difficult in that environment:. For that reason, international Jurists 

are fairly ready to agree that any rule of law which meets a need of the community 

of nations should have retroactive effect". 

150. leither statutory limitation nor the principle of non-retroaetivity should, 

for the purposes of international law, be available to assist those who commit 

serious crimes against the international public order. "Bae fact is," stated 

Judge Jackson at the Iftrnberg trial, "that when the law evolves by the cases 

method, as did the common law and as international law must do if It is to advance 

at all, it advances at the expense of those who wrongly guessed the law and learned 

too late their error"'.-—' 

C. Subordination of municipal law to international law 

151. The question of the applicability of the principle of non-retroactivity to 

the rules concerning, statutory limitation may and does arise at the national level in 

some of the States which have Jurisdiction to punish the sériais offences eojumitted 

%2'/ I. lelsen takes the view that, "there is no rule off general customary 
international law forbidding the enactment off norms with retroactive force, 
so-called ex post facto laws" (Peace Through Law,, 19*A, p. 8? ) . J. Stone 
states that "there' is clearly no principle of' international law embodying 
the maxim against retroactivity off criminal law" (Legal Controls off 
International Conflict, 195%, p. 369) •• 

%!>/ "lie statut, international des criminels de guerre", Revue générale de droit 
international public, tome %9, 1941-19^5, Pi>« l??-!?^ ' 

fhe trial off German major war criminals by the International Military Tribunal, 
opening speeches off the chief prosecutors .... London,. 19%6. p. %0. 

/... 
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<Khs/ during the Second World War and termed lazi crimes -j—^ but whose laws on 

statutory limitation might prevent them from doing so. In order to discharge 

their international obligation to ensure the punishment of such crimes, without 

any limitation in time, such States would fee bound to amend their laws on 

statutory limitation so as to prevent the guilty from using them to escape 

punishment. In fact a number of States have already tafcen legislative actio© 

for this purpose (paras. 62 et seq> above). They did so before the expiry of 

the period of limitation fixed fey municipal law, thus averting the possibility of 

%g/ In the Report on statutory limitation as applicable to crimes against 
humanity, prepared for the Consultative assembly of the Council of 
Europe {op. cit., p. 15), the rapporteur, Mr. Pierson, states the 
following.:' . "In all livelihood,, no o-ne will deny that, 'tbsese offences 
are no more than one instance of crimes against humanity, are they 
also to be regarded as not subject to statutory limitation, t&@a>iEa 
conformity with their status as crimes agaiast hiamanity? Ï eamao-t but 
point out in this connexion that it was the desire of the three 
Allied Powers themselves that such crimes (except, of course, for the 
'major war criminals') should fee punished 'according to the laws' of 
the countries concerned^.. . Is its application /I.e., the application 
of statutory limitation;/ not a natural consequence of the ''nationalisation' 
of a certain category of crime against humanity, as established in the 
Moscow Declaration? On the other hand, despite this 'nationalisation!*, 
is it legally possible,, considering, that the lazi crimes were crimes 
against humanity, to allow their authors to escape just punishment? 
given that the lazi crimes were international crimes, not oialy because' 
the victims were,representatives of all nationalities, but also because 
their executioners were not all members of a single people, is there 
any reason to. prefer' the law of the' executioner %©• that of the victim? 
On the contrary, would.it not fee more logical to consider these as 
international crimes in every respect, and to treat, them as not subject 
by nature to statutory limitation? Lastly, applying an ethical 
consideration which is elementary, not to say primitive, is it possible 
to allow the application of the. statutory limitation when the' prerequisite's 
for statutory limitation, i.e. the abatement of passion and a desire 
to forget, fey no means obtain?'*. 

http://would.it
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finding themselves compelled - according to municipal law - to accord the guilty 

parties, after that period expired, an "acquired right" to impunity.—' 

152. The difficulties arising, from the domestic principle of non-retroaetivity 

of criminal laws do not appear to be insurmountable, even in countries which 

regard statutory limitation as non-retroactive. Those difficulties can be 

overcome by defining, where necessary, the scope of the principle of 

non-retroaetivity by means of constitutional or other legislation, according 

to whether the principle is written into the constitution or not. There is 

nothing unlawful or legally unsound about new texts of law recognizing that 

principle as not affecting the legislative action taken to punish crimes of a 

ë. Graven states that "statutory limitâtio© per se is in no way a 
right but is governed by municipal law, together with the time -limits 
involved and the ways in which it is acquired,, as a practice of 
expediency, and thus could b»e either abolished or amended in its terms, 
•until such time as it is in feet acquired and henceforth constitutes 
an acquired right". "We believe," he explains, "that the solution which 
is both warranted de 3ure and to fee recommended de facte is for ' the 
governments of countries whose municipal law might, conflict with 
. international law to introduce a M i l declaring, in conformity with 
the prevailing outlook of international law and the requirements of 
Justice,, that statutory limitation is not applicable to crimes against 
humanity, whether cornaitted in war, in connexion with war or even 
independently of war; for'writers on international law-have., since 
;-Hrnberg, quite-properly dissociated such crimes from the circumstances 
of war which previously surrounded themf (levue pénale suisse, tome 8l, 
fasc. 2, 1965, .pp. Il» and 359).. 

Â. ferdross notes that "although international law is scarcely explicit 
on the subject, it. is clear that, de lege ferenda, periods of 
limitation may be prolonged or their operation suspended on the ground 
that such crimes should hot go unpunished (Verjahrung? 200 Personlichkeiten 
des offentlicfaen iLebens- sagen We in. Bine- Bokumentatibn herausgegeben 
von .Simon Wiesenthalv luropaische W.rI®iffaM"kàift.£ JQ&mwmy,!$!§&§•» 
p. 150) •. 

/... 
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particular kind, such as the international crimes in question, which are different 

in nature from even the most serious of the ordinary offences covered "by municipal 

law. as we have seen (paras. 62 et sect» above), a number of States conforming 

to international law, have enacted appropriate legislation barring the application 

of the ordinary rules on statutory limitation to crimes' "of the Nazi period". In 

so doing they have not been deterred by the principle of non-retroactivity, thus 

creating the presumption that this principle does not apply to that particular 

category of crimes. Better yet, the French Act of 26 December 196%, in its sole 

article,, declares that, by "their very nature", crimes against humanity cannot 

be subject to any period of limitation. ïhe legislator, then, refused to 

treat this Act as exceptional legislation: in his; eyes, it was merely a matter 

to/ ' ' ' 
of applying the ordinary law.—u 

153'. It may be pointed -out that the discharge of' an ' obligatio.n deriving from 

international law cannot be subordinated! to practical difficulties arising out 

of1 municipal law. If international law imposes, on States an obligation- to- ensure, 

without any limitation-in time, the punishment of international of fences within 

their competence, then those States cannot.evade that-obligation by taking refuge 

in the provisions of their municipal law., 

15%. In its' comment on principle IX of the ffûrnberg, principles (para. 35 above), 

the 'International Law Commission stated, that "the principle that, a'person who 

has committed an international crime is responsible therefor and liable to-.. 

punishment under, international law, independently.of the provisions of internal 

kjj When the Act was put to the vote Mr. Paul Cost-Floret,, one of. .the1 sponsors1 of 
the bill,, commenting, on an amendment to add! to- the proposed text the words: 
"on whatever.date they were committed", spoke as follows: "In my view, this 
amendment is defective as.a piece of legal drafting.,and is redundant. It is 
defective as-a-piece- of, legal drafting, ... because, in stating, that these 
crimes cannot be subject; to- any .-period' of limitation whatever their- date,, 
we appear to be'̂ making a retroactive law. ' It will immediately be '-asserted 
that this Act is exceptional legislation, but such is not the ease;, my'entire 
line of reasoning has gone to show that it is purely and simply a matter of 
applying the ordinary law ... I assert here and now .... that, in stating 
that these crimes against humanity cannot, t^ nature, be subject to_any 
period of limitation, we definitely intend to make them punishable ̂fon whatever 
date they were committed/»" Mais interpretation was confirmed by the 
Minister for Justice, and the text was therefore adopted as it stood (Journal 
de la République française.,. Débats parlementaires, Assemblée nationale, 
séance du 16 décembre 196%, pp. 6142 et seq,.). 
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law, implies what is eommonly called the 'supremacy' of international law over 

national law*1. It would therefore be inadmissible to apply the domestic rules 

concerning statutory limitation to crimes for which international law not only 

recognizes no period of limitation but makes the prosecution and punishment of 

the guilty parties a fundamental legal obligation. 

155. Another fact to be noted is that the international crimes in question can at 

present be tried only in national courts. The view may be taken, however, that 

these courts, although national in form, are essentially international in 

character by reason of the functions they perform. They are, in fact, called 

upon to impose punishment for international offences on behalf not only of 

their own States but also of all other States, on behalf of the international 

community as a whole. They perform a task which might normally fee performed by 

pax international jurisdiction. They thus act as judicial organs, of the 

international legal order, which is institutionally deficient. This is an 

application of the law of functional duality - a most unfortunate law, no doubt, 

but one which is inevitable in the existing state or organization of international 

criminal justice. 

156. It is clear that the Moscow Declaration, whose principles are confirmed by 

the London Agreement, permits the application of municipal law to the crimes to 

which it refers. It is equally clear, however, that it imposes,, at least 

implicitly, an obligation on the States concerned to enact new laws or provisions, 

if necessary,in order to ensure the most effective prosecution and enforcement 

of penalties; otherwise, the Declaration would be void of its substance. That, 

furthermore, is the reason why some writers believe that the Declaration, in a 

alluding to the municipal law of the States concerned, "refers only to the rules 

concerning judicial organization and procedure, to the exclusion of the substantive 

rules which govern the liability of war criminals".—-' The States in question are 

required, in drafting their domestic laws on the subject, to comply with 

international law, which does not make or tolerate any rule that would operate to 

exempt the authors of such crimes from prosecution and punishment. States would 

fall short in their compliance with international law if they left unpunished, 

through the operation of the rules concerning the punishment of offences under 

ordinary municipal law, erimes of a particular nature, the prosectuion and 

punishment of whose perpetrators constitute an international obligation imposed by 

international law. 

h&J E. Palézieux, "Le statut international des criminels de guerre", Revue; 
générale de droit international public, tome %9, 19%I-I9^, p. 170. / 
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IV. COieiiUSICGÏ 

157. From the preceding pages, the following conclusions may be drawn: war crimes, 

crimes against peace and crimes against humanity are international crimes and 

fundamentally different from offences under ordinary municipal law. fhey normally 

fall within the scope of international law: hence the attempt, several times 

repeated, to subject them to an international criminal jurisdiction. She 

International Military Tribunals of lurnherg and Tokyo were examples of such a 

jurisdiction, and also provided an opportunity to delimit such crimes. The United 

Nations, following those precedents, has attempted to define thé principles of 

international law whose violation should be punished. Shis has led, both within 

the United lations and outside it, to the conferment of a special status on 

certain crimes against the international public order and to contemplation of the 

establishment of a permanent international" criminal jurisdiction. She fact that, 

in the absence of such a jurisdiction, these crimes are at present subject to 

trial in national courts does not mean that the bringing of charges is not an 

international matter. It therefore appears natural and in conformity with legal 

principles that such crimes should not be subject to any period of limitation 

unless and until international law, which determines what charges can be brought, 

decides otherwise. In fact international law makes no such provision. On the 

contrary, it lays an obligation on the States concerned to ensure effective and 

exemplary punishment for such crimes, the reason being, no doubt, that such 

punishment is.more necessary to the international public order than the punishment 

of crimes under ordinary municipal law is to the national public order. 

158. Statutory limitation in criminal cases "is not a requirement of justice". It 

has made its way into some domestic legal systems only with great diffieulty and 
11 in many eases, in quite recent periods'*. lor is it, \>y amy means, a principle 

recognized by all States. A great many States either make no provision for it at 

all, or make no> provision for it in the case of serious offences;. In any event, 

it is applied only in virtue of express texts of law. It follows that the 

silence on this point of all international instruments drawn up since the Second 

World War on punishment of war crimes, crimes against peace and crimes against 

humanity, which form the new international criminal law, can be interpreted only 

as recognition of the principle that there is. no period of limitation for such 

crimes. 
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159. Tims, the principle that there is no period of limitation does not derive 

only from the intention of the international "legislator", who has clearly and 

urgently stressed the need for the sure and effective punishment of serious crimes 

under international law; it does not derive only from the universal conscience, 

which revolts against the idea that such crimes can go' unpunished; it- toes-not 

derive only from the state of positive municipal law, which has often hestitated, 

or even refused, to recognize the institution of statutory limitation in the 

ease of serious crimes; it derives also-, and above all, ; fro» the fact that none of 

the reasons usually advanced in favour of statutory limitation for crimes under 

ordinary municipal law Justifies- such limitation for the international crimes in 

question. She latter crimes cannot, from either the legal or the moral standpoint, 
1 -

be placed on the same footing as the former. If a crime under municipal law, 

however' aerious, goes- unpunished through the operation of the .statute of 

limitations-, the fact does not usually make itself felt even in the narrow social 

environment, in which the crime was -committed; the criminal, lawfully released for 

one or another of the reasons underlying, the statute of limitations (remorse, 

forgiveness, loss of validity of proofs, etc.) quietly resumes his place in 

society and lives -at- peace with it..- In contrast,, impunity for a crime against 

peace or against humanity or for a serious war crime, whether acquired through 

statutory'limitation or through any other means-,, arouses violent reactions on a 

very large, scale; consequently, the result might be to- expose the guilty party, 

now immune from any legal prosecution, to> the "private justice" of the victims 

or of those bound- to them by ties .of blood!,, land, race, religion and so on. 

Beeause of the "exceptional" gravity, the "gigantic" magnitude and, above all, 

the " inctaprehenslble'* motives of such international crimes-,, all these people, 

whose numbers can be readily imagined in each case,, tend to be "unable ever to 

forget" and to be undeterred by any obstacle, legal or otherwise, from ensuring 
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that, once the guilty are "unmasked", they are punished as they deserve.-^ fhere 

is, therefore,, every reason to consider whether the principle that there is no 

period of limitation for such crimes is not a rule of .jus cogens, a peremptory 

rule, a fundamental rule of the international public order .from -which States can 

make no departure even "by treaty. 

160. For all these reasons, a movement is now on foot as a result, of the most 

serious of the offences comaitted, in particular, during the Second World War -

those which, have come to be known as "nazi crimes" - to abolish, both 

internationally and nationally, the application of municipal statutes of 

limitations to serious crime® under international law. At, the International level 

k>9/ When a certain country expressed the desire to' set,, in accordance with the-
provisions of its criminal code, a, date in the near future on which immunity 
from prosecution for' "nazi crimes" would be acquired by lapse of time/- the • 
reaction was a general outcry that "ways would be found to deal with any war 
criminals discovered1 after that date" (iï. Graven, Revue pénale suisse, tome 81, 
fase, 2, 1965, p. 120), It was objected further that, "this is not a-matter of 
articles /of this/ criminal code or any other codes. What is involved here 
is the indisputable concept, of life and.death, .of civilization and savagery, 
honour and disgrace, according to which the war criminals are being tried and 
will be condemned by the whole of mankind.,.,... We have heard the arguments 
/advanced, by the' country in luestion in support of its decision/. Let them 
hear now the echo of the formidable wave of protest aroused by their 
decision,.."' (Soviet B'ocaaentg, vol. Ill, lo, 8, 1965, p. 15>). She difficulties 
of every kind encountered in bringing to book the still unpunished "crimes of 
the nazi period" have created a particularly significant situation which it 
will not be out of place to mention here: within the human communities which 
suffered most from those crimes, "groups" or "clandestine organizations" have 
sprung mp which are "sworn to- wipe' out, the- remaining war criminals", "A 
somewhat different but equally significant situâtion.shows the extent to which 
both people,and institutions dissociate themselves, not, only from war 
criminals, but also from any person who goes' too far in their defence and 
fails to take certain realities into account. As recently as 15 Bovember 196% 
the Office- of the State- Counsel at lanover, under pressure from national and 
international public opinion, ordered the investigation of a lawyer who -
as defence counsel for ̂  person accused, with other members of the nazi 
security services, of the massacre of 1,000 people - had stated in his address 
that "litler himself could not be convicted of homieide,,,1, that "he had not 
contravened international law**, that "he had not acted from base motives", and 
that "he had ordered the massacre /of certain human groups/ for political 
reasons". Despite the broad; interpretation generally'placed on the "rights, 
of the defence", the lawyer was brought before an examining judge (j. Graven, 
op, cit., pp. 325 aB3 I59)• 
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important documents have been drawn up on the subject, such as resolution 5 (XXI) 

of the Commission on Human Bights, rec amendât ion %15 (1965) ©£" *̂ '© Consultative 

Assembly of the Council of Europe, and the Warsaw Declaration of l$6k. At the 

national level, a number of States directly concerned with the punishment of such 

crimes have amended, or propose to amend, their statutes of limitations in. order 

to ensure such punishment. Hence an attempt, such as the Commission on Human 

Eights is Making,, to give explicit for», in binding international instruments, to 

the principle that there is no period of limitation would not conflict with the 

principles of the various legislationsj in fact, it would merely reflect the new 

trend in their development. If States were left to amend their statutes of 

limitations as they saw fit, they would inevitably adopt a variety of solutions to 

the problem, not .all of which would pay sufficient heed to the requirements of 

international law. Moreover, solutions might "be arrived at only in those countries 

which are now competent to punish ''nazi" crimes. Countries which lack such 

competence and which recognize statutory limitations in criminal cases might fail 

to take appropriate legislative action for this purpose. If such a country were to 

apply to international crimes the period of limitation prescribed by its 

legislation for ordinary crimes, it might be unwilling:, once that period had 

expired, to extradite a person accused1 of an international crime and detected in 
50/ 

its territory.-*—' Shis might be a common occurrence, owing; to the diversity of 

national laws on the existence of a period of limitation, the length of the period, 

its; starting, date, and suspension or interruption of the period. The proper 

50/ In its reply to the Seeretary-©eneral's note verbale (para, % above), the 
Federal lepublie of ©ermany observed that its efforts "to ensure the 
extradition of p.'ers©ns accused of war crimes or crimes against humanity have 
been successful only in a few- cases, She '@overi»ent© applied to Justified 
their' rejection of requests for extradition chiefly on the ground that, 
under the law of the State, applied t©, proseeutioE for the offences -on • 
which the. applications were based had bee®-barred by time limitation,..". 
For s«me examples of rejection et request® for;- extradition .on the ground 
that- the period, of limitatio» .prescribed by the law of' the country applied 
to had expired, see: the Judgement rendered by the. Jerusalem-Biâtrict Court 
in the Itchmanaa case (Criminal Case !©... %o/6l, para.. 55')*. the article by 
3.- Graven in Revue pénale suisse,., tome 8'1, fasc 2, 196%, p., Î2'%, foot-note o. 

/... 
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solut ion t© the problem would tiherefore be an iîsteraatiojaal one,. binding on a l l 

States: ani mot only : on ttoiose «ISel are, â i r e e t l y concerneâ today wi tè the 

punishment of "nazi crfmeg0. Haos=e eriœes '-wotali tlius tare prompteé in te rna t iona l 

aet ion to solve t&e general problem of s ta tu tory l imi ta t ion witïi respect t& war 

crimes, crimes against peace and erimes against îmaanity. 

/ . . . 
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PART III 

LEGAL PROCEDURES FOR THE EXPLICIT AND EFFECTIVE ESTAlLISefflST OF 
TBS: PRINCIPLE TBAT THERE; IS NO PERIOD' OF LIMITATION FOR WAR CUMSS, 

CRIMES AGAINST PEACE: AND CRIMES AGAINST HUMANITY 

l6l. In exploring the legal procedures which might appropriately toe taken on the 

international level to incorporate in national legislation the principle that 

there is no- period of limitation for the international crimes in question, it is 

possible first of all to envisage a separate course of action in the case of crimes 

whose prevention; and! pœishâent .are: governed by special Coavenitioiias» War crimes, 

crimes agatest peace' aaad crimes, against humanity include same- which are dealt with 

in Conventions concluded after the Seconal Ibrld War,, other than the special 

instruments establishing the International Military Tribunals of Hirnberg and 

Tokyo. These are the Convention of 19%8 on the Prevention and Punishment of the 

Crime of Genocide (para. %2 above) and the four Geneva Conventions of l$h% which 

form part of what are generally termed the laws and customs of war (para. 6l above). 

It is possible to envisage a separate course of action for each of the two 

categories of crimes dealt with in these Conventions. Procedures embodying a 

comprehensive course of action will also be considered for all the international 

crimes in question, île shall begin by transeribijag the opinions of Governments on 

the qpestion under discussion.» 
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I . 0P1IHMS OF ^¥E»MfTS 

162. In reply to the note verbale addressed to the» by the Secretary-'General 

(para, k above), certain Governments expressed the opinions set out in the 

succeeding paragraphs with regard to the legal procedures which might appropriately 

be taken on the international level to ensure that no prescription or statute of 

limitations shall apply to war crimes, crimes against peace or crimes against 

humanity. 

Belgium 

163. "It would be appropriate to, draw up* an international convention, to which the 

Belgian Criminal Code ooiald if'• necessary be adapted."' 

Bolivia 

16%, "Since there is already a fairly strong current of opinion against any lapse 

of the liability of criminals of this type to prosecution, it would be appropriate 

to adopt a resolution providing that the statute of limitations applicable to 

offences under ordinary law should not apply to the crimes with which we are here 

concerned;,. that the- cria.es in question should at no time fall under the statute of 

limitations on any grounds whatsoever, in order that, in view of their monstrous 

nature and, above all, the danger presented Tby the very existence of the criminals 

who perpetrate.them, they may not go unpunished; and that, since they are extremely 

dangerous international crimes with the direct consequences for all mankind, their 

perpetrators may be tried at any time anywhere in the world. It stands to> reason 

that war criminals and persons who have committed crimes against world peace or 

crimes against humanity should be severely punished... in the light of the experience 

gained in this matter and through other international endeavours, to defend mankind, 

which Is constantly being wronged for lack of more decisive and more effective legal 

protection; let it never again be said that agreements, treaties and conventions are 

difficult to arrive at when the entrenched interests of certain groups or individuals, 

undeserved privileges or a variety of concerns prevail at the expense of the common 

good. It should, then, be possible to overcome all obstacles and to legislate 

objectively, free fron? prejudice and with absolute respect for the principles of 

human solidarity and universal justice... As to the possibility of swift punisfemaat 

http://cria.es
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for the crimes in question and, to that end, of revising the procedures applicable 

for example, to extradition, and as to the abolition of limitation, on prosecution 

and on penalties, it is essential that, pending the institution of a code of 

international criminal procedure, no limitation should be placed on the action 

available against crimes already committed which call for immediate punishment." 

CÉmbodia 

165. "With regard to the legal procedures which might appropriately be taken on 

the international level to ensure that no prescription or statute of limitations 

shall apply to war crimes or to crimes against humanity, the Itoyal Government is 

of the opinion that a provision to that effect should be inserted in the 

Universal Declaration of Human lights and in the international conventioaas 

concerning the law of war and the protection of mankind (for example, the 

Convention on Genocide)." 

Cameroon 

166. "Bae Government of Cameroon would be prepared to participate in adapting the 

existing provisions to meet the requirements of preventive and punitive action, 

if the principle of and general procedure for such action were laid down in an 

international convention to which the Federal lepublic of Cameroon would accede." 

Colombia 

167. Colombia "considers that the ideal solution to the international legal 

problems created by war crimes and crimes against humanity would be to draw up an 

'International Criminal Code' and to establish an 'International Criminal Court' 

under an international convention which would also be embodied in the municipal 

law of the various States Members of the United Mations... The Ministry of 

Foreign Affairs considers that the best course would be to lay down in the 

international convention, which would approve the International Criminal Code 

saggested in this note, the principle that there is no period of limitation for 

such crimes; there are no valid grounds for prescription or any other limitation 

in the case of crimes of this nature, for they are criminal acts which violate 

Christian morality, the customs of civilized peoples, international justice and 

the legal conscience of mankind." 
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Ivory Coast 

168. "ïhe only solution would appear to "be tihe adoption of a resolution, which 

would be subject to ratification in each Member State..... imposing an obligation to 

provide an exception, in the provisions of .municipal law concerning the period of 

limitation, for this particular category of crtoes; furthermore, a very precise 

definition of such crimes should be worked out in advance." 

Denmark 

169. "If the study of this question leads to the conclusion that international 

measures should be taken to ensure that no period of limitation shall apply to such 

crimes, this could most appropriately be done in the form of provisions - embodied 

in a Convention - specifying the crimes to which no period of limitation shall 

apply. It should be considered whether such provisions could fee incorporated in 

existing conventions or whether a special convention should be drawn up on the 

subject." 

1|0. "Is ready to participate in any international action which would explicitly 

reaffirm that no prescription or statute of liaitation shall apply to war crimes and 

crimes against humanity." 

Israel 

Ifl. "Would welcome appropriate steps on the international level to ensure that no 

period of limitation should apply to any of the aforesaid crimes and would, 

therefore, support an appropriate international convention with this object in view." 

Japan 

1Î2. "the views of the Japanese Government on the legal procedures which might 

appropriately fee taken on the international level to ensure that no prescription or 

statute of limitations shall apply to war crimes and crimes against humanity are 

as follows: ... She Japanese laws have no provisions specifically applicable to the 

punishment of war crimes and crimes against humanity but such crimes are punishable 

according to general criminal laws* The systm of prescription has traditionally 

been established in Japan regarding all kinds of crimes, and, from the standpoint of 
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domestic laws there exist no, special circumstances calling for abolition of, or 

provision of exceptions to, application of the prescription system. But, in order 

to prevent the war crimes and crises against humanity, such as genocide, which are 

atrocious, and inhumane and with regard to which any sane soul would consider it 

advisable to make exceptions to application of prescription, it is deemed possible 

to consider the advisability of making such exceptions. For this purpose, however, 

it would he prerequisite to define clearly the nature and scope of the crimes to 

which exceptions to prescription should he applied; otherwise, it would he 

inappropriate .to discuss the advisability of exclusion of prescription with regard 

to such equivocal definitions as 'war crimes' or 'crimes against humanityV" 

Nigeria 

173,. (See above, para. 8?). 

Netherlands 

17%. "If future developments in the International order should result in a large 

measure of agreement being reached on the principle that the law should never 

provide for any period of limitation with respect to the prosecution of the crimes 

in question /war crimes and crimes against humanity/, the Netherlands will conform 

to that principle." 

Central African Republic 

175. "The Government of the Central African Republic considers that the right course 

of action would he .to make recommendations for the appropriate amendment of each 

country's municipal law." 

Federal Republic of Germany 

176. "Would welcome an investigation of the question whether, and to what extent, it 

is possible to ensure hy legal measures taken at the international level that no 

period of limitation shall apply to war crimes and crimes against humanity in 

general, irrespective of the nationality of the offenders or victims and irrespective 

of the date of the offence." 
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Ukrainian Soviet Socialist Republic 

177, "In the opinion of scholars and other competent authorities in the 

Ukrainian SSR, no formal legal enactment is required to establish the fact that 

modern international law does not contain any provisions imposing periods of 

limitation for the prosecution and punishment of war criminals and persons who have 

committed crimes against humanity. From the point of view of the general principles 

of criminal responsibility, a formal enactment is required only for exceptions to 

the general principle that the crime will inevitably he followed t>y punishment. 

Thus a specific kind of legal order is normally made only in cases where periods 

of limitation for prosecution and punishment are to "be applied, if this should for 

any particular reason be considered necessary. But, since there are no special 

provisions in international law imposing periods of limitation for prosecution and 

punishment, the general principle of the ineluctability of punishment for war 

crimes and crimes against peace and humanity - i.e., the principle on which 

responsibility for these crimes before the law is based - must accordingly apply» 

Thus, the principle that there shall be no period of limitation for the prosecution 

and punishment of war crimes and crimes against humanity does not require special 

and formal legal expression which might have the significance of a source of law,, 

since the principle concerned is already embodied in international law. ... The 

Commission on Human Bights .... must .... as a matter of priority ... take effective 

steps to ensure that the principles and rules of international law governing the 

prosecution and punishment of war criminals and persons who have committed crimes 

against humanity, irrespective of the time when they were committed, are universally 

applied." 

United Kingdom of Great Britain and Northern Ireland 

178. "Her Majesty's Government do not wish to comment on this question at this 

stage. They consider that the information on legal procedures at the national level 

which will he contained in replies from Governments to the Secretary-General's Note 

under reference will "be the best guide to the desirability of legal procedures at 

the international level. They therefore propose to make their views known through 

the United Kingdom delegation to the twenty-second session of the United Nations 

Commission on Human Rights." 
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Czechoslovakia 

179. "The pressing demand, in accordance -with the principles of international 

law, for the Just punishment of war criminals, irrespective of their place of 

residence and regardless of the time elapsed since they committed their crimes, 

is based on profound legal and moral considerations, for this reason, the 

Czechoslovak (Jover-ament, in accordance with international law, will lend its 

support to the TUnited Nations in any action calculated to secure the fall 

sat isfact ion of this demand as qpiekly as possible ... Although, in; the 

Czechoslovak Government•s opinion, no doubts should be entertained regarding the 

validity of the principle that there is; B© period of limitation] for crimes against 

peace, war crimes and crimes against humanity, the Czechoslovak Government 

favours; the idea of drawing up- an international convent ion in which this principle 

, of international law- would le expressly confirmed.."1 

Turkey 

180. "Is of the opinion that the no-application of period of limitation for 

offences against peace and humanity can fee secured either fey the conclusion of 

a multilateral agreement to that effect or fey the inclusion of an additional 

article to the Convention of 19%8. The present Turkish legislation lends itself 

favourable to any such initiative .... Regarding the retrospective effect of such 

a new convention, it will fee appropriate to recall the general principle that 

newly enacted provisions prescribing punitive measures can only he applied 

retroactively to the extent that they are.to the advantage of the accused.M 

Uganda 

l8i. "Would suggest that a survey fee conducted to find out the number of Member 

Rations that apply a time limit to' such crimes. In ease the number warrants 

action on the international level,, Member Mations would fee consulted on the 

feasibility of drafting a multilateral convention on the subject. If this procedure 

would involve insuperable difficulties, it could be left to individual States to 

alter their laws to give similar effect. This could fee initiated fey a resolution . 

of the General Assembly of the United nations, recommending the Member States 

passing legislation: or altering their laws where necessary, in order to ensure that 

no prescription or statute of limitation applies to war crimes against humanity. 
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Union of Soviet Socialist Republics 

182. "... The United Hâtions study on the question of war criminals, which is 

to he undertaken in accordance with resolution 5 (XXl) of the Commission on 

Human Rights, must clearly reflect the generally accepted principles and norms 

of international law, under which war criminals must he indicted and must receive 

appropriate punishment regardless of any period of limitation... On the "basis of the 

study on the question of nazi war criminals, the United Mations will he able to 

prepare and to undertake the further steps required to apply and consolidate the 

generally accepted principles and norms of contemporary international law 

concerning the punishment of war criminals... It is demanded by the memory of 

millions upon millions of victims who were put to death in the mobile gas chambers 

and concentration camps. It is called for in the interests of preserving and 

strengthening peaee and tranquillity in the world." 

Venezuela 

183. "the principle, advanced in the resolution of the Commission on Human 

Sights, that there is no period of limitation for war crimes and crimes against 

humanity can he established7 at the international level only through an international 

convention, which could be drafted h^ the Commission on Human Rights." 

/•• 
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I I . PROCEDURES FOR APPLICATION fO CHIMES PUïESHAELE 
UIDER SPECIAL OOMBSELOBS 

A. Crime of genocide (Convention of 19M3 on the Prevention 
and Punishment of the Crise of Genocide)' 

lBk. This Convention, which was drafted in the United Mations and approved by the 

United Mations General Assembly, is today binding on sixty-eight States.-' It' 

defines the crime of genocide (article II), confirms its international character 

(article l),-' provides for "international co-operation"-' "in order to liberate 

1/ The following States have ratified or acceded to the Convention: Afghanistan, 
Albania, Algeria, Argentina,, Australia, Austria, Belgium, Brazil, Bulgaria, 
Burma, Byelorussian SSI. Cambodia, Canada, Ceylon, Chile, China, Colombia, Congo 
(Democratic Republic of), Costa Rica, Cuba, Czechoslovakia, Denmark, 11 Salvador, 
Ecuador, Ethiopia,, Federal Republic of Germany, Finland, France, Ghana, Greece, 
Guatemala, Haiti, Honduras, Hungary, Iceland, India, Iran, Iraq,, Israel, Italy, 
Jordan, Laos, Lebanon, Liberia, Mexico, Monaco, Morocco, liearagua, lorway, 
Pakistan, Panama, Peru, Philippines, Poland, Republie of Korea, Republic of 
Viet-lam, Romania, Saudi Arabia, Sweden, Syria5 Tunisia, Turkey, Ukrainian SSR, 
Union of Soviet Socialist Republics, United Arab Republic, Upper Volta, 
Venezuela, Yugoslavia. 

2/ When the Sixth Committee of the General Assembly discussed article I, some 
representatives proposed that the reference to international law should be 
deleted from the article. The Netherlands representative made the following 
observation: "There were several reasons for maintaining those words in 
article I: they appeared in the General Assembly resolution 96 (l) of 
11 December 19^6 and also in the convention as drafted by the Ad Hoc Committee 
/set up by the Economic and Social Council (para. %2 above j[7; a majority of the 
Committee wished to retain them; there was a difference in the conception of 
crime from the point of view of international and domestic law,, a difference 
which affected such important questions as extradition and the right of asylum" 
(Official Records of the General Assembly, Third Session, Sixth Committee, 
68th meeting, p. 50). 

3/ In order to grasp the precise meaning and scope of the expression "international 
co-operation" it is necessary to refer to the preparatory proceedings. The 
Ad Hoc Committee on Genocide, which was set up by the Economic and Social Council 
(para. k2 above), submitted a draft convention, the preamble of which included a 
paragraph reading as follows: "Being convinced that the prevention and 
punishment of genocide requires international co-operation". The representative 
of the Union of Soviet Socialist Republics had proposed the following text: 
"That the campaign against genocide requires all civilized peoples to take 
decisive measures to prevent such crimes and also to suppress and! prohibit the 
stimulation of racial, national (and religious) hatred and to ensure that 
persons guilty of inciting, committing or encouraging the commission of such 
crimes shall be severely piunished." The Ad Hoc Committee rejected this text.^ 
It did so, however, only because of the objections raised to the passage reading-* 
"and also to suppress and prohibit the stimulation of racial, national (and 
religious) hatred". Wishing to retain the general idea expressed in the text, 
it adopted the paragraph given above (Report of the Ad Hoc Committee on 
Genocide, 19148, 1/79^» 9»h). I'" 
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mankind from such an odious scourge" (preamble), and imposes on the Contracting 

Parties an obligation to "prevent" and "punish" genocide (article i). In the 

absence of an "international penal tribunal", it leaves responsibility for 

punishment to* the competent national tribunals (article Vl).—' However, it requires 

the Parties "to enact.... the necessary legislation to give effect" to its 

provisions^ "and, in particular, to provide effective penalties for persons guilty" 

of acts of genocide (article V). Hence the domestic law of the Parties is 

applicable as it stands only if it contains the provisions needed to meet the 

obligations imposed by the Convention, including the obligation to "punish" - the 

word is not qualified by any time limitation - the crime of genocide. It would not 

appear that this crime should be made subject to provisions of domestic law, such 

as those relating to statutory limitation, which would destroy the effectiveness of 

the punitive rules laid down by the Convention. 

185. The Convention, as we have seen (para. 137 above), does not refer to a time 

limitation and cannot be construed in favour of such a limitation, which is unknown 

to international law and to the domestic law of a great many States. It would seem, 

therefore, that the legislation which the Contracting Parties are required to enact 

in order to give effect to the provisions of the Convention should include new 

provisions designed to prevent the application of municipal statutes of limitation 

to the crime of genocide. To place any other interpretation on the Convention would 

mean conceding that it recognized statutory limitation: i.e., a derogatory rule for 

which it does not provide and which, moreover, is not in keeping with international 

law. Above all, it would divert the Convention from its purpose and,, if it did not 

completely destroy the object of the Convention, would at all events greatly 

restrict it. Article 6% paragraph I of the draft articles on the law of treaties 

h/ It should be mentioned that, in part B. of the resolution approving the 
Convention, the General Assembly invited the International Law Commission "to 
study the desirability and possibility of establishing an international 
judicial organ for the trial of persons charged with genocide or other crimes 
over which jurisdiction will be conferred upon that organ by international 
conventions" (see paras, kj et seq. above). 

5/ During the discussion of article V by the Ad Hoc Committee on Genocide, it was 
debated whether the text should read "for the prevention and repression of 
genocide" or "to give effect to the provisions off the Convention". The second 
wording was deemed preferable because it dealt with all the obligations imposed 
on States under the Convention and not merely with penal measures (Report of 
the Ad Hoc Committee on Genocide, 191*8, E/79^, P- 10). 

/... 
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prepared by the International Law Commission reads as follows: "A treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to 

each term: (a) In the context of the treaty and in the light of its objects and 

purposes;; and (b) In the light of the rules- of general international law in force 

at the time of its conclusion". In the commentary on this article,, the Commission 

said the following "... ̂ international/ jurisprudence... contains many pronouncements 

from which it is permissible to conclude that the textual approach to treaty 

interpretation is regarded by it as established law. In particular, jfkbj has more 

than once stressed that it is not the function of interpretation to revise treaties 

or to read into them what they do not-, expressly or by necessary implication, 

contain. Paragraph 1 /off the1 article in gasest-ion/ contains four' separate principles. 

The first - interpretation in good faith - flows -directly from the rale pacta sunt 

servanda, fhe second principle is; the' very essence' of the' textual approach: the 

parties, are to be presumed to have that intention which appears from the ordinary 

meaning of the terms used by them, fhe third principle is one both of common sense 

and good faith: thé ordinary meaning of a term is not to be determined in the 

abstract but in the context of the treaty and in the light of its objects; and 
né/ purposes. — 

I86. fhere seems no need to raise here the -cpestion how the' Convention on (Senoeide 

is to> apply over time.. The very fact that the Convention makes no- provision for a 

period of limitation for the crime of genocide leaves intact the principle that 

there' is no such limitation - a principle which appears to be inherently applicable 

to- serious crimes under international law and, a fortiori, to the "odious- scourge" 

of genocide and which, in the absence of any contrary provision in international 

conventions, accordingly applies to such crimes without regard to the date of their 

commission. 

l8f. In short, by virtue of its provisions, its raison d'être,, its "higher purposes", 

the nature of the crime to which it relates and the principles which it confirms, 

the Convention appears to preclude any possible period of limitation for this crime, 

•§/ Report of the International 3Law 'Commission on the work of its sixteenth 
session, 196%,, Official Eecords of the General Assembly, nineteenth Session, 
Supplement 3fo. 9 (A/5809), p.. 25 (art. 69), p. 21 {commentary), paras. 9-1°' 

/... 
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without regard: to the date of its commission. Since tMs gestion is not entirely 

immune from controversy, it Bight perhaps "be advisable to clarify the situation by 
11 

adopting an. international instrument. However,, an interpretative instrument—'' 

(protocol,, declaration, etc.) of a binding nature does not seem necessary. It might 

not be useful,, since the States -whose participation would be desired might not 

become parties soon enough. It might not be desirable, since those States that did 

not wish to. become parties to it might use it to justify any hesitancy on their part 

in complying with the relevant obligation under the original Convention to which 

they are parties already. 

188.. However,, the' inapplicability of statutory limitations to the crime of genocide 
1 

could be1 usefully confirmed in a, general convention laying -down that principle for 
ail the crimes under international law which are under discussion (see paras. 201 
et_jej|. below).. 
189. Bending the conclusion of such a convention,, it might be desirable for the 

v 
United lations General assembly to adopt,in the immediate future, a resolution 

interpreting the Convention on Genocide.—' article ¥111 of the Convention» provides 

that any Contracting Party may call upon the competent organs, of the United lations, 

to take such action under the Charter as they consider appropriate for the 

prevention and suppression of acts of genocide.. An interpretative resolution by 

the' General Assembly, which initiated the preparation of the 'Convention, drafted it. 

and proposed! • it- for signature and accession by States, -should be sufficient to> 

remove, any doubt regarding the inapplicability of statutory limitations to the 

crime of genocide, and thus to induce the Parties to take the necessary action to 

give full effect to the obligation imposed upon them by article 1 of the Convention. 

?/ fhe Convention on Genocide itself lays down the principle governing its own 
interpretation. It provides in article IX that disputes relating, to its 
interpretation,, application or fulfilment- are to be submitted to the 
International Court of Justice at- the request of any of the parties to the 
dispute. For- this procedure to* be applied,, however,, there must- be a dispute.. 

8/ Hi© leport- on statutory limitation as applicable to crimes against humanity 
prepared by the Council of Surope (doc. 1868, p. 15) recommends an 
interpretative resolution, fhe report notes that this was the conclusion. 
reached by Mrs. Suzanne Bastid, Professor at the University of Paris taw 
Department and President of the United lations Administrative tribunal, in her 
memorandum on the problem of statutory limitation in respect of crimes against 
humanity. 
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190. In such a resolution, the General Assembly might recognize that international 

law does not permit the application of statutory limitations to war crimes, crimes 

against peace and crimes against humanity, and would (l) declare that the Convention 

is so worded as to preclude any possibility of such a limitation on either 

prosecution or punishment for such crimes, whatever the date of their commis-sion; 

(2) invite those Parties whose municipal law provides a statutory limitation for 

the crime of genocide to amend their law accordingly, if they have not yet done so, 

in conformity with article Y of the Convention; and (3) invite those States which 

possess the necessary qualifications, and which have not yet acceded to the 

Convention, to-do so. The preamble of the resolution might refer,, in particular, 

to resolution 3 (l) on the extradition and punishment of war criminals; 

resolution 95 (3-) affirming the principles of international law Recognized by the 

Charter of the Kurnberg International (tribunal and the judgement of the Tribunal; 

resolution 96 (i) on the crime of genocide; resolution 260 A (ill) approving the 

Convention; and article ¥111 of the Convention. 

191. Consideration might also' be given to the inclusion, in the operative part of 

the resolution,, of a provision inviting the States Parties to- the Convention to 

communicate to the Secretary-General, within a given time-limit, such as one or 

two years, for transmission to- the other Parties, all legislative texts and other 

measures adopted to give effect to the Convention as interpreted by the resolution. 

33,. War crimes (Geneva Conventions of 19^9) 

192. As stated above (para. 6l), a Diplomatic Conference convened at Geneva by 

the Swiss Federal Council approved on 12 August 19^9 the text of the following 

four Conventions: (l) Convention for the Amelioration of the Condition of the 

Wounded and Sick in Armed- Forces in the FieIdy&- (2) Convention for the 

Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed 

2/ This Convention replaces the Conventions of 22 August 186%, 6 July 19°6 and 

27 July 1929, in relations between the Contracting Parties (art. 59)- • 

/... 
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Forces at Sea;—' (3) Convention relative to the Treatment of Prisoners of War;—' 

(1+) Convention relative to the Protection of Civilian Persons in Time of War.—' , 

193. These four Geneva Conventions are now binding on 107 States.-^ They set up 

an identical system of rules to punish violations of their provisions. The text 

of the two relevant articles embodied in each of these Conventions was given 

above (para. 6l). The list of grave breaches given in one of those two articles 

is the same in the first two Conventions: namely, the Convention for the 

Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 

10/ This Convention replaces the Xth Hague Convention of 18 October 1907 for the 
adaptation to Maritime Warfare of the principles of the Geneva Convention of 
1906, in relations between the Contracting Parties (art. 58). 

11/ This Convention replaces the Convention of 27 July 1929 i© relations between 
the Contracting Parties (art. 13^), and is complementary to Chapter II of the 
Regulations annexed to the Hague Conventions of 29 July 1©99 and 
l8 October 1907 respecting the Laws and Customs of War on Land, in the 
relations between the Powers which are bound by the said Conventions and 
which are Parties to the present Convention (art. 135). 

12/ This Convention is supplementary to Sections II and III of the Regulations 
annexed to The Hague Conventions of 2$ July I899 and l8 October 1907 
respecting the Laws and Customs of War on Land, in the relations between 
the Powers who are bound by the said Conventions and who are parties to 
the present Convention (art.;i5li*). 

13/ The States which have ratified or acceded, to these Conventions are: 
Afghanistan,, Albania, Argentina, Australia, Austria,, Belgium, Brazil, 
Bulgaria,, Byelorussian Soviet Socialist Republic,. Cambodia, Cameroon, Canada, 
Ceylon, Chile, Colombia, Congo (Democratic lepublie of), Cuba, Cyprus, 
Czechoslovakia, Dahomey, Democratic People's Republic of Korea, Democratic 
Republic of ¥iet-lam, Denmark, Dominican Republic, Ecuador, II Salvador, 
Federal lepublie of Germany, Finland, France,; Gabon, German Democratic 
lepublie, Ghana, Greece, Guatemala, Haiti, Holy See, Hungary, Iceland, India, 
Indonesia, Iran, Iraq, Ireland, Israel, Italy, Ivory Coast, Jamaica, Japan, 
Jordan, Laos, Lebanon, Liberia, Libya, Liechtenstein, Luxembourg, Madagascar, 
Malaysia, Mali, Mauritania, Mexico, Monaco,- Mongolia, Morocco, Nepal, 
Netherland's, lew Zealand, Nicaragua, Niger, Nigeria, Norway, Pakistan, Panama, 
Paraguay, People's lepublie of China, Peru, Philippines, Poland, Portugal, 
Republic of ¥iet-lam, Romania, Rwanda, San Marino, Saudi Arabia, Senegal, 
Sierra Leone, Somalia, South Africa, Spain, Sudan,, Sweden, Switzerland, Syria, 
Thailand, Togo, Trinidad and Tobago, Tunisia, Turkey, Uganda, Ukrainian 
Soviet Socialist Republic, Union of Soviet Socialist Republics, United Arab 
Republic, United Kingdom of Great Britain and Northern Ireland, United 
Republic of Tanzania, United States of America, Upper Volta, Venezuela, 
Jugoslavia. 
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Field (art. 50), and the Convention for the Amelioration of the Condition of 

Wounded, Sick and Shipwrecked Meinhers of Armed Forces at Sea (art. 5l). 

J$k. The list of grave "breaches given in the third Convention, relative to the 

Treatment of Prisoners of War, reads as follows (art. 130j: 

"Grave breaches to which the preceding Article relates' shall he those 
involving any. of the following, acts, if committed against persons or 
property protected by the Convention: wilful.killing,, torture or inhuman 
treatment, including. biological experiments, wilfully causing great 
suffering, or serious: injury to body or health, compelling, a prisoner of 
war to> serve in the forces of a hostile Power,, or wilftally depriving a 
prisoner of war of the rights of fair and regular'' trial prescrih-ed in. this 
Convention.'* 

195" Bie fooarth Convention,, relative to the Protection of Civilian Perso-ns in Time 

of War, contains the following list of grave breaches (art. 1%?)? 

"Grave breaches to which the preceding Article relates shall he those 
involving any of the following acts, if committed against persons or 
property protected by the present Convention: wilful killing, torture or 
inhuman treatment,, including biological experiments, wilfully causing great 
suffering or serious injury to body ©r health, unlawful deportation or 
transfer or: unlawful confinement of a protected person, compelling a 
protected person to serve in the forces of a hostile Power,, or wilfully 
depriving a protected person of the rights of fair and regular trial 
prescribed in the present Convention,, taking of hostages. and extensive 
destruction and; appropriation of property,, not justified by military 
necessity and carried, out unlawfully and wantonly.M 

196. It- will be .seen that a comprehensive list of the grave breaches Mentioned 

in the foux Geneva CbaventiO'ns. covers many of what, are commonly called ''war crimes". 

It. certainly seems- t©' cover all the war crimes listed in the Charter of the 

liurnberg International Military Tribunal and in law lo. 10; of the Control Council 

/... 
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for Germany. War crimes, at least the most serious war crimes, are thus defined— 

in Conventions which are binding on a great number of States. Although the 

punishment of these erimes is left to the legislative and judicial competence 

of States, it is none the les.s governed by general international rules with 

which those States are bound to comply. The system of punishment common to the 

four Conventions rests on three basic obligations laid on the Contracting 

Parties, namely: (l) to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed,, any of the 

grave' breaches., listed;; (2*|; to> search for' persons, alleged to have committed, o>r to< 

have ordered to- be committed, such breaches;, 0))'to try mA person© or to- tend 

them over for trial to- another Contracting, Party concerned.. 

ihj The Commentary on the Geneva Conventions, published under the general 
editorship of Jean S>. Pietet, Director for General affair© of the' International 
Committee of tine Bed Cross-, foi. I, 1952', p. 37®,. contains the following, 
passage : 

"The idea • of including a definition of grave breaches £±n each of these 
Convention®/ came from the experts called in ~bw tt® International Committee 
of the led Cross in 19%8. It was thought necessary to establish what these 

, grave breaches were, in order to be able to ensure universality of treatment 
in their repression. ¥ioiations of certain of the detailed provisions of 
the Geneva Conventions' might quite obviously be no more than offences, of a 
minor or purely disciplinary nature, and there could be no .question of 
providing, for universal measures of repression in their case. 

,Mït was also, thought désirable - as a warning to possiMe offenders -
to draw fuiblie attention to' the list, of' infractions,, the authors of which 
were to- be searched fOr in all States....... 

"the actual expression 'grave breaches"'' was discussed at considerable 
length. The ÏÎSSB delegatio-n would have preferred the expression 'grave 
crimes'' or 'war crimes'.. The reason.why the Conference preferred the words 
'grave breaches''1 was that it felt that, though such acts were described as 
crimes in the penal laws of almost all eo'untries,, it was. nevertheless true 
that, the word "crimes'' had'different legal meanings in different countries..... 

"las regards the list of 'grave breaches' itself, ... it is not'to be 
taiken as exhaustive, although a large number of these offences would 
certainly appear to be covered.*' 

/-. 
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197» The Contracting States are thus under an obligation, if their criminal laws 

should prove inadequate, to enact the necessary legislation to ensure the punishment 

of the grave breaches mentioned in the Conventions. This obligation would seem to 

entail determining, first of all,, the nature and extent of the penalty for each 

grave breach. This particular task is thus left to the discretion of national 

legislators, who must discharge it bearing in mind the general principle that the 

penalty should be proportionate to the seriousness of the offence. 

198. The question arises whether the measures to he taken in discharge of the first 

obligation should,, where appropriate, include provisions excepting grave breaches 

from the application of municipal statutes of limitations. An affirmative reply to 

this question would seem to be implicit in the very terms of the provision imposing 

obligations Bos. (2) and 0 ) . lothing in that provision,, or in any other provision 

of the Conventions,, sets any time-limit on the obligation to- search for and bring 

to trial persons alleged to have committee a grave breach, or on the obligation to 

extradite such persons if necessary. 

199» In order to eliminate any doubt on the subject, the States Parties to the 

Geneva Conventions should perhaps be convened for the purpose' of drawing, up an 

appropriate interpretative instrument. Since "It has always been à tradition" for 

the International Committee of the led Cross to work, as it has been doing steadily 

for over a century, to improve the Geneva Conventions and to develop them in the 

light of experience, and since the Committee initiated the penal provisions of 

those Conventions,, it would perhaps be willing to> take the necessary preliminary 

action to that end. 

200. It may be pointed out, however, that if the United Nations General Assembly 

should decide to take the initiative in the matter of the general international 

instrument discussed below, it could include, in that instrument an express mention 

of the grave breaches covered by the Geneva Conventions. 

III. PROCEDURES FOR APPLICATION TO Alfi THE INTERNATIONAL 
CRIMES H QUESTION 

A. Opinion in favour of a convention 

201. As we have seen above (paras. l62 et seq.), a number of States have directly 

or indirectly indicated that they favour a convention which would confirm or 
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enunciate the principle that there is no period of limitation for the international 

crimes in question. If this principle is considered to be already established in 

international law,, but it is desired to ensure that the principle is effectively 

and generally applied under national legislations, it might, be advisable to make it 

explicit, by means either of an international convention or of a resolution by the 

United lations General Assembly. If it should be decided to conclude a convention, 

the General assembly might conceivably take the initiative, possibly draft the 

instrument and, by a resolution, approve it and propose it for signature and for 

ratification or. accession. If, on the other hand, it is felt that the conclusion of 

a convention would be a long.and difficult process, and if it is deemed necessary in 

the present circumstances to find an immediate solution to the problem, a resolution 

could be adopted; Just as it confirmed the lurnberg principles by a resolution, the 

General Assembly eonœM use the same- mean® to confirm the principle that there is no. 

period of limitation for- the international crimes in question» If the latter course 

were adopted, the text suggested below for a convention - an instrument proposed by 

a number of States - could be east in the form of a resolution. 

©. Content, of the convention 

202. Some States, while advocating, the conclusion of a convention, have said that 

the convention should include a definition of the crimes to which it would apply. 

That question should raise no undue difficulty. It will be remembered that crimes 

against peace, war crimes; and crimes against humanity are defined ~bj the Charters of 

the International Military Tribunals of lurnberg (para. 21 above) and Tokyo (para. 2^ 

above) and by Law Ho. 10 of the Control Council for Germany (para. 26 above). In 

addition, the Convention on the Prevention and Punishment of the Crime of Genocide 

defines genocide (para. 42 above). A definition' of grave war crimes is supplied by 

the Geneva Conventions of 19%9 (para. 6l above). 

203. The United Sations General Assembly, by its resolution 3 (l) of 13 February 19^6, 

took note of the definition of war crimes and crimes against peace and against 

humanity contained in the Charter of the ïfurnberg International Military Tribunal 

(para. 28 above). By its resolution 95 (l) of II December 19%6, it affirmed the 

principles of international law recognized by the Charter and judgement of that 

tribunal (para. 32 above). 
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20^. In compliance with resolution 177 (il), adopted by the General Assembly on 

21 November 19^7, the International Law Commission formulated the "lirnberg 

principles"; "principle ¥1" confirms the definition of crimes against peace, war 

crimes and crimes against humanity given in the Charter of the Ifilrnfoerg International 

Military Tribunal (para.. 35 above). 

205. By its resolution !*88 (?) of 12 December 1950, the General Assembly invited 

the Governments of Member States to furnish their observations on this formulation 

and requested the International Law Commission Min preparing the draft code of 

offences against the peace and security of mankind, to take account of the 

observations made on this formulation by delegations during the fifth session of 

the General Assembly and of any observations which may be made by Governments" 

(para. 36 above). 

206. In accordance with resolution 177 (il) adopted by the General Assembly on 

21 November 19^7 > tfoe International Law Commission prepared and adopted a draft code 

of offences against the peace and security of mankind. At different stages in the 

preparation of this draft, Governments communicated their observations, which the 

International Law Commission took into consideration (paras. 37 aja<a 39 above). 

207. Article 2 of the draft code contains a definition of crimes against the peace 

and security of mankind. This definition repeats in substance the three categories 
15/ provided for in the Charter of the lurnberg International Military Tribunal.-^' 

The draft also; repeats verbatim the definition of the crime of genocide given in 

the Convention on the Prevention and Punishment of the Crime of Genocide. 

208. As stated above (para. 52), the General Assembly by its resolution 1186 (XIl) 

and II87 (XII) dated II December 1957» decided to defer consideration both of the 

draft code of offences against the peace and security of mankind and of the question 

of an international criminal jurisdiction until such time as,it took up again the 

question of defining aggression. 

15/ See para. 38 above,, comment on article 2,, paras. 1, 3> ^0' and II. There are 
some differences between the text of the definition given in the Charter of 
the lurnberg International Military Tribunal and the corresponding provisions 
of article 2 of the draft code; these differences are brought out in the 
comment on that article (see para. 39 above, comment on article 2, para. ll)« 

/... 
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209. Until such time as the draft code is adopted and settles the problem of the 

application of a period of limitation to tfee crimes it deals with, the proposed 

convention could take over the definition of the crimes in question embodied in the 

code. That, certainly, would be a desirable way out, for this definition is the 

best at present available; but the thought inevitably occurs that such a definition 

might well fail to win the necessary votes for its adoption. However, there are 

definitions already established in international law which would be readily used in 

the convention. In particular, there is the definition given in the Charter of the 

Mrnberg International Military Tribunal and affirmed by the General Assembly, the 

definition contained in the Convention on the Prevention and Punishment of the Crime 

of Genocide, and the definitions embodied in the 19!*9 Geneva Conventions. Those 

definitions could be incorporated in a provision so worded as to allow of their 

adaptation to the evolution of international law. 

210. As regards crimes against mankind,, including genocide, which is a particular 

case or such crimes, the convention should take account of the fact that they ought 

no longer to be regarded, as they were in the law of lurnberg., as a category of 

offences accessory to crimes against peace and war crimes. 

211. Thus, Tb^ means of the convention the contracting parties; could: 

(l) Declare, in conformity with international law, to be not subject by their 

intrinsic nature to a period of limitations, at whatever date they may have been 

committed,—' crimes against peace, crimes against mankind whether committed in time 

of war or in time of peace, and war crimes, as defined in the following texts or any 

other texts of international law: 

(a) The Charter of the ffurnberg International Military Tribunal, the 

principles of which were affirmed by resolution 95 (l) •©#' the General Assembly and 

which defines crimes against peace, war crimes and crimes against humanity; 

(b) The 19*18 Convention on the Prevention and Punishment of the Crime of 

Genocide, defining the crime of genocide;; 

(c) The 19%9 Geneva Conventions, defining serious war crimes; 

16/ The phrase "at whatever date they may have been committed" would doubtless be 
technically superfluous, the point involved being already stated in unambiguous 
terms in the text of the declaration, in which the principle of the 
inapplicability of a period of limitation would be founded on "international 
law" and on the "intrinsic nature" of the crimes in question. Nevertheless, 
it might be desirable to retain the phrase in order to avoid any possible 
mi sunderstanding. 
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(2) Fledge themselves to adopt any legislative measures necessary to ensure 

the observance in their municipal law of the principle of the non-applicability of 

a period of limitation to the crimes in question. 

212. It might be useful to include in the convention a provision whereby the parties 

would undertake to communicate within a given time-limit, such as a year or two, to 

the Secretary-General, for transmission to the other parties,, all legislative and' 

other measures adopted in implementation of the convention. 

213. It would be desirable for the convention to limit itself to- the solution of 

this one aspect of the "question of punishment of war criminals and of persons who 

•have committed crimes against humanity", any attempt to resolve other aspects of 

the question in the same instrument might well prevent the convention, and therefore 

the principle of the inapplicability of a period of limitation embodied in it, from 

winning the requisite universal support. It should be borne in mind that a 

convention limited to the affirmation of that principle could be accepted without 

great difficulty, for on the one hand it would be in line with the tradition of a 

great many countries in which the period of limitation is unknown or does not apply 

to serious crimes, and on the other hand it would express the present trend in a 

great many countries' which accept, this, institution-for all crimes towards preventing 

its application to> the international crimes in question1. 

# # * 

21%. To sum up, in order to; ensure the incorporation of the principle of the 

inapplicability of a period of limitation in municipal laws,, it might be desirable 

to proclaim the principle explicitly: 

1. « as regards the crime of genocide in particular, by means, of a General 

Assembly resolution interpreting the I9%8 Convention on the Prevention and 

Punishment of the Crime of Genocide (paras. l8%-191 above); 

2. as regards all war crimes and crimes against peace and against humanity, 

either by means.of an international convention '(paras. 201-203 above),, or bj means 

of a General Assembly resolution (para. 201 above). 


