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COLLATION OF THE COMMINTS OF GOVERNMMENTS O THE
DRAFT INTERNATIONAL DECLABATION ON HUMAN RIGHTS,
DRAFT INTERNATTONAL COVENANT ON HUMAN RIGHTS

AND THE QUESTION OF IMPLEMENTATION

{¥ote by the Secretary-General)

The present document has been prepared by the Secretariat in oxder
to facilitate the work of the Commigsion on Human Rights and its
Drefting Committee in comsidering the comments from Govermments on the
Draft International Declaration on Human Rights, Draft International
Covenant on Humen Rights and the question of implementation.

It réproduces the replies from Governmsiits received by the Secretariat
by 30 April 1948 arranged according te subjeets. Replies from the
following Govermments are polla.‘bed in the order as théey were received:
Canada, Netherlimds, Australis, United Stetes, Mexico, Brazil, United
Kingdom, Union of South Africa, Kgypt and Norway. '
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I. GEWERAL OLSERVATIONS ON THE WORK OF THE COMMISSION ON HUMAW RIGHTS
ATD ITS IMPORTANCE |
1. Cenede
It is the opinion of the Canadian Government that the final drafting
of an International Bill of Rights is 8 sericus task involving the
reoonc1liation of differing philosophies and judicial principles. It.is
therefore respectfnlly suggested that the final expression by the United
Wations of humen rlghts and fundamental frendoms may well require much more
time than is at present contemplated and tlat postoonement of approval
of the Draft Bill from the 19h8 to the 19&9 Session of the General Assenmbly
might be with advantage taken into consideration.
2. Netherlands ' '
1. The Hetherlands Government welcome. the work accemplished by the
Cormission on Human Rights. As the Netherlands represontative said in the
Economic and Socigl.Council, -on 5 Febwuary last, the Netherlands is keenly
interested in this problem. It is ths wish of the Netherlands Goverrment
that by the further study.of this matter an "Intermationsl Bill of Human
Rights", in. the sense given bo this term by the Commission on Euman-Rights;
may be attained in a near future.
 Some co-ordination, however, of the various provisions proposed will be
indispensable before deciding on their fina}-form; on the whole.a shorter
and less.detalled text might in somc cases.be preferable; finally it might
be advisable -to leave. out certain provisions.(f.i,-Articles 29 and ‘30 of the
Declaration) whioh, because of their vague nature, can be of no use,
2. The Netherlands Government agree with the proposal of the Ccmmission
to prepare at the same time a Declaration and a Covenant, it being understood
that the Declaration gives a great number of general directions, whereas the
Covenant contains those provisions which in the present stage of intermational
develovment will probably be acceptable to a number of States as provisions
of a formal treaty. In conformity with the Commission the Government
assume the Declaration having only a moral importance, to be adopted by the
General Assembly, whereas the Covenant which will be a lsgally binding
instrument will have to be ratified or accepted in a formal way by the
States., _
In accepting this distinction between the two instruments Her Majesty’'s
Govermment feel that a further and different definition of their nature would
be desirsble., In the same way as the International Labour Confefence uses
to adopt o rocommenﬁation as an addition to a Convention, laying down in the
fecommenﬂation provisions which States are not willing to accept in a binding
form, it might be suggested that the Declaration on Human Rights should be
/considered


http://cases.be

E/cN.4/85
Page 3

considered 2s & supplement. tor the: -Covenant .. -The Netherlangs Government
are not in favour of  such a;conceptiony. in their:opinion:tlie Declaration
should cover the\ whole field of humen- rights and:should thepérore deal’ with
all the problems irsated in the Covenant; fthis:latter dcvuhent should
elaborate in a treaty-form: some of the primciples laid dowk in theé
Declaration, By this procedure Members of the.United Wations ‘“Who Bre

not yrgpé.‘r:q@,___tg ratify the Covenmant, will by:their vote 'in “the Assembly, .
have an 6p§6mmity to accept the contents of the Declaration as general -
direcfives. - Although the Netherlands Govermment do not;share the opinion
that the d.rafting of the Covenent is premature so long as the text of

the Declar«..tion is not. completed and the opinions of ‘the Goverrmenis:

on the Declaraéion have, not been received and considered, prioxity should
be given to the Declaration.

As observed, by the. representative of France the.Covenant now under
discussion‘m:as‘r be considered ag &.first Convention of a series of
international. instruments to be elzborated later -on.

3. in the -_-;_opinion‘qf the Netherlands Government it is"not advisable
to bind the Parties to the Covenaut with regard to the menmer in which.
they will bring their netiomal legislation.in conformity with:the
Covenant; some Porties will .have .recoursge; to-a -_mocl_ifi cation .of the
Constitution, bubt it should be.left to each State to.decide; whetheér or:
not the g:;)vis;ons df; the Covenant should be included in.the Constitutiom.
On the other ma, it should be stated explicitly that; by ratifying the -
Covenant; the Parties undertake to bring their national legislation -in:
conf‘o"mif.; wi;ch the contents. of. £he Covenant.. It goes without- s‘a,ying
that ecually all the other organs of the S‘tate which ha.s become a Pexty
must act “ccordingly, Article 2 of the Covenant vwhich. d;ea,ls with thw
problem should,be shortened -and Qrafted.dn a more precise way.
L, The d.ra.fts of the Declaration and of .the Covepent submitted ‘by the
Comiss:.on conta.:.n some igolateq provisions with regard o discrd,mmation
ag to race, sex, relj.gion, 2+8.0, In the Decla.ra:bion, Article 3 conta.ins
a general rule on this matter, Articles 21 and 25 Xepeat the tems
Yyrithout dlscrim:.na.tion“ or "without distinction - ag. to 'bhe Covenant,
Article 20 contains a general rule. . If in fact, the: Jprincip;l.es of
non—discrmina.tio.n could be ﬁcf:eptod on the whole line, it would, be
nreferable if 'both instrumen'bs cc)ntamed one article of a. general
character on this point. It wmust, however, be aamtted that such
stimvlations mll hardly be a,cceptable to countries where - populations
of a totally. dlfferent character are 1:ming together.

/5. Tuseie éases
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5. 1In some cases the rights grénted to individuals are expressed in

the form of & duty imposed on the State (f.i. Articles 21 and 23 of the
Declaration). It should be remembered that the inetrnments to be
elaborated do not deal with rights and duties of States but should as &
rule be confined to righta and freedoms of the indivlduel

6. Both; the Declaration and the Covenant, admit 1imitations of the'.
rights and freedoms which are accorded;:these limitations are of a various
nature;.

In Article 16, paragraph 2, persons who a.o not "of full eze and sound
mind" are excluded. '

Article 16, paragraph 3 ofthe Covenant introduces limitations "as are
prescribed by law and &re'neCeSsary'to_protect public order and welfere,
morals and the rights and freedoms of others”. o

Article 17 of the Covenant desling with the freedom of information
snumerates in paragraph 3 a nmumber of reetrictions. n

In Article 19 of the Declaration the right to freedom of aSsembly and
of association ig stated to be subject to the conditioﬁ that this right 1s
"not inconsistent with th&e Declaretion." '

On the other hand, in some articles (Articles 2 and. 33 of the
Declarstion, Article 22 of the Covenant) an attempt has been mede to
put & general limit to the human prights by stlpulating that no ene will
have the right to aim at the destruction of the rights and freedoms
preseribed in the Declaration or Covenant. _ _

The Netherlands Govermment suggest thet this question of limiteticns
should be considered es a whole. Anyhow, it is essentiel to meke clear
that a humen right may never be exerciged in such a way as to destruct any
human right of ‘other people. ' '

T. Finally, attention mey be drawm to the sa *oguerdlng ciause which is to
be found in Artlcle I of the Covenant, and which may 1mper;l the succeses of
the work of the Commigsion. The expression "other public emergency seems
80 vague, that it mlght for instance include an economic cris;s or ooher '
abnormel conditions in a country. If possible, the circums+enees under
which a Party nay evade its obligations should be gef ined as precxsely

as possible, Moreover it will be necessary to state explicitly thet the
application of this clause will also be subject to the Juriedlction :
-provided for in the Chapter on 1mplementation._

3. Uhlted States '

The Govermment of the Uhited States deeires in the firut place to
Indicate its awareness and appreciation of the intensive and able work
vhich has been done on the Bill of Human Rights by the Commission, 1ts
Drafting Committee and by the Secreteriat, The work that has thus far

fveen done




E/CN.4/85
Page 5

been done is of, great significance,. teking into account: the magnitude
of the tesh an& the mltiplicity of p0531ble a.pproachea ta-its”
accomplishwent. Thia Govemment believes, howevan, that) much needs to be.
done in the way of refinement of the dbcments so far produced in order
that they mey serve, the purpose for which theyrare intended,

A basic difficulty which the Government of the. United States finds
with both the draft Declaration end Araft Covenant is that they are tos
long and complex effectively to accomplish their purpose,

/II. DRAFT INTERNATTONAL
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-IX. DRKFT INTERN&TIONAL DECLARATION OW HUMAN RIGHTS
A. Genoral Comments on the: Deélaration
L. - Netherlands (Ses above utifer I; General Observations)

2+ Australia

The Australisn Government cohsi&brs that the Draft Declaration in
the form ‘proposed by the Second Session of the Comm;531on is not
satisfactory, and contains many provisions which would be more
appropriately inserted in the Covenant. The Declaration should be ag .
instrument of popular appeal and persussioh, and the preseﬁt Text
_should be replaced by b filre concise statement of general principles.
'The Australisn Govermment reserves the right to make detailed commehts,
both at the meeting of'the Drafting Committee and the folloﬁihg gession
of the Commission, on the present text and on any other proposal there
put forward, _

The Goverrment also considers that the Declaration should be
incorporated as a preamble to the Coverant, It should also be promulgated
a8 a separate instrument.

3+ United States

The Declaration is envisaged as preperly fulfilling two functions.

1. To serve as bagic standards to guide the United Nations in

achieving, within the meaning of the Charter, internationasl

co-operation in promoting and encouraging respect for and observance

of human rights and fundamental freedoms for all;

2. To serve as a gulde and inspiration to individuals and groups

throughout the world in their efforts to promofe respect for and

observance of humen rights,

For the achievement of the first of these purposes, a shorter and
more concise declaration will be more effective than a long and detailed
decleration, The Declaration is not intended to be a legislative
decument in any sense. The manner in which the United Nations will undertake
the task of promoting end encouraging respect for and observence of human
rights and fundamental freedoms remains to be determined but it will
almost necessarily have to adopt as a general rule, a broad rather then a
detailed approach. Howefer, its freedom to teke up matters of detail
would be enhanced, rather then diminished, by'a declaration in broad and
comprehensive terms. |

With respect to the second purpose of the Declaration, namely to
serve as a focal point for the development of world pdblic opinion, this
objective is largely defeated by a long and complicated instrument, The
first prerequisite to such a result is 2 document that is set forth in

[es simple'
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as simple and réé@ily understandabls” terms as possible. Aiepslling out
of details in thé Declaration itself cannot increase its usefulness for
such purposes.- :

Tre United States accordingly is strongly in favour of a- ghort eud
concise Declaration.

Since it ig the proper purpose of the Declardtion to set forth™
basic himan rights end fundsmental freedoms, a$ standards for- the United
Nations, it'is ineppropriate to state the rights in tbe Declaration in -
terms ‘of governmentel responsibility. In particular it is imbroper o
state in the Declaration thet certain things shall be unlawful. : If such
references are retained, it will be difficult to knmow what“the: purpose
and meaning ¢f the Declaration is, especially in contrast to the:
Covepant, " THe same consideration epplies to some extent to- mssertions of
goverimental responsibility found in some parts of thé draft Declaration.
It is true that the guaranty of certain rights, such as the vight to -
fair trial, rests exclusively in the bamfs of the Govermment: In:the -
case of other rights, such as the right to work, the right to healtlk and
the right to social security, theve ave widely. different theories end .-
practices in differént parts of the world as %o ‘the menner in which the
Government can best facilitate the desired end.

The United States belleves that the Declaration should proslaim -
rights, biit should not attempt to define the folé of govermment in their

ultimete Wttairmént. This rolé will necessarily vary from country to
country-. ' The.United States not omly feéls that this differerce is
ineviteble, but that the -flexibility of approach which reésults. from it is-
velusble and should be presexrved. -

In concluding its commentary on thé Declarution; -the United Statés -
believes that it dannot bétter express its view of the naturt and putpose
of this document:then by setfing forth the following statement by Abrahem
Lincolfi, - Beferring to the adiertion of humen equality’ in the United
States Teclaration of Indepenfience, he saids

UThey [The drafters] aid not mean to assert the obvious untrnth

that 811 veré then actuelly enjoying that:equality, or yet that

they were ‘gbout to eénfer it itmedistely upon' them: ..In Pact, v

they had né-power to' confer such-a boor. They meant: imply to -

“déclare the right, s6 that'the enforcement of it might follow:

as Tast &4 ‘circumstances ‘should permit.

"oy meadit to set up afstandard waxim' for fres society. which:

should be Pamilier to sll, ¥ corstantly Looked. to;. constently.

lshoured for, end even, though never perfectly: attainead,
Joonstantly
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constantly approximated, and thereby constantly spreading énd

deerening its influenceé, and augmenting the happiness end

value of life to all pe0ple, of all 0010t“s, everyvhere.“

b, Mexico -

‘exico has always been eager to see fundemental human rights codified:
in an interrational declarstion. At the Inter-American Conference on - |
Problems of War and Peace (Mexico, 1945) she took the initiative in this
question; and’the outcome was the sdoption of Resolution ZL by the
Confererice. At the San Frapcisco Conference she proposed the drafting of

"International Declaration on Human Rights" to be ennexed to the
United Netions Charter. " -

These earlier proposals were not gimply & response to immediate
circumstances, prompted by the strong reaction of world opinion to thé
erimes against hupan dignity committed by certein countries; they derived,
rather, from the deep conviction that e peaceful international order
necessarily presupposes 8 regime of libevty and. respect for the rights
of the huzen pervonality.

For these reasons Mexico welcomes with great interest the Draft
Inxernational Teclaraticn on Buman Rights drawn vp by the Commission on-
Humen Rights, an organ of the Economic and Social Council of the
United Nﬁtions. '

The Mexican Government notes with real satisfaction that this Draft
fully conforms to the purposes and principles of the United Nations Chartex,
as declared both in the Preamble and in Articles 1, 3, 4, 55 (¢), 56,

62 (2) and 68 of the Charter. The Declaration in no wey conflicts with
the principle of the sovereign equality of States on which the
Uﬁited.ﬁations is based, nor is it inconsistent with the principle of
domestie Jurisdiction which, sccording ‘o authoritative interpretation
(UHCIO, Baport of the Rapporteur of Comnittee II/3, document 861,
II/3/55/1, pages 3-lt), was recognized at the time the Charter was drafted
to be the basis of human rights, and is laid down in Article 2 (7).

The Coerter's provisions on human righis correspond £0 one of the
functions 6f'the_United Nations, namely'to create (over and sbove the
legal preventive measures and the machinery of sanctions to decl with
threats to the peaéé”of acts of aggression or wér)'thé essential
conditions of stability and well-being which are necessary for peaceful
and friendly relotiong emong nations. Amongst these conditions the
Charter expressly mentions the economic ones ‘and universal- respcot for,
and observance of, human rights and fundanental freedoms.

As the Cormission recognized and clearly stated at the time the
Geneva drafts were being prepared, the Declaration on Buman Rights

Jimposes
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imposes no-lcegal obligation on States _'»‘e;iid.-;reqﬁire;s- no measures for - -
implementation”;. it °should therefore "be drafted in decleratory form.
only" - (document E/600, ‘page-23), .The Working Group on Implementation
ghared this opinion of the Working Group on the Declaration, stating
that "the Group ruled out completely any further consideration of the.
question of implementing the Declaration’ (document /600, page ). -

The Mexicen Govermment ackmowledges with satlsfaction the correctngss:
of these early statements, which ars fully in accordance with lts
conception of an Internationsl Decleration on Humen Rights.

The usefulness and importance of--thebe_clara‘bion- are not lessened.
by thé fact that it ineludes no provisions for legal senctions, The
Declaration has a real and eéffective value in itself; first, becaunse it
states precisely the human rights and fundamern'. -1 freodoms which States
Members undertook in signing the .Charteér of the Uanited Nations to promote
and ‘develop, and second, because it asolemnly proclaims before the whols-
vorld & standard of justice and freedom to perve ss guide and
encouragement to States in their own practice, and enjoying the approval
of international public opinion.

But the very latitude of the Declaration serves its fundamental
obJlectives, sirce the fact thet it 1s Arafted -in rather broad terms and
lays down a bare minimum of guarentees dand rights will meke 1t readily:
acceptable by almest all Stateg. The Declaration will thus achisve &
character of universality. Furthermore it must be remembered that although
this- Daclarstion impdses no precise legal gbliga.tions"og Members; - these 'in
signing the .Chartes wndertook to fulfil in good faith the principles stated
therein; and these primviples include the promotion and respsct-of haman
rights, The Ceneral Assembly, moreover, may discuss any -g,u_estfgqx;s;;
relating to the maintenance of international peace and _s,epﬁri't_;y"brought{z
before 1t by any Member of thé ‘United Netions, and may:meke recommendations
with a view to securing: the humsn rights and fundemental freedoms: of alls . '
it may also call the attention of the Security Council- "to sitmatliens-which
are likely t¢ endanger international peace end security” {(Article:1l:(3)}..

The Goverhment of Mexico therefore expresses its approval of-an
International Declaration on Fuman Rights of. the:above described charagter,
considering it the most effective means of promoting these rights; and
it declares its sgreement with the general’ lines’ of the Draft Declaration. -
prepared by the Commission on Human Rights at its second session in:
Geneva, subject to cértain ovmments thereon.

5« Brezil
1. The International Declaration on Himan Rights. showld-be as broad as
poasible, ‘There would bardly be any point in making a declaration

[etibodying
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enmbodying only those principles_alreaﬁ? adcepted by the States, The .
Declaration should constitute an ideai fﬁat the States would stive to
reach, theveby fulfilling the deficishdes in thelr juridical organlzations. -
Tt would thus become a stimulus to the progress of the legal organization -
of all States, | : -
2. On the other hand, the text of the Declaration should be as concise as
posgsible. Such conciseness, however, should not prevent an accurate
definition of acknowledgad rights.
3. Attention should be paid to the duties that correspond to the rights.
This relation has been enmphasized in Jprldical doctrine and in the most
advanced legislationa. It seeﬁs that, aside from the general reference in
Article 2, it has not been always felicitously indicated in the draft
Declaraticn. : : L
L, In the draft there are references to dutieg of the State, It.may be
observed that such references would £it better in a specific Declaration of
Rights and Duties of States then in the present one.
5, In certain instences the guarantees of the rights are presented as
-substantive rights., It is well known, furthermore, that guarantees are
ofteﬁ as important as the corresponding rights, or even more so, for
without 'guarantees such rights are vold, For this reason, it would be
better to replace the expression "rights and 1iberties”, used in the draft,
by "rzghts and guarentess",

SPECIAL, COMMENT . 3 _

" The Brazllian Government favours the inclusion, in the Intermetional
Bi1l of Rights, of Articles 5, 6 and 7, proposed by the United Kingdom and ..
mentioned in the Report of the Commission, Annex C, Part 2, No. k.

6. Union of South Africa |
Draft Declarafion on, Hunan Bigﬁts

" Article 3, Articles 6 and ?:(li and (2), Article 7 (3), Article 10,
‘and Article 19 of the. draft declara#ion} correspond with Articles 20, 13,

T, 11 and 18, respectively, of the Praft Convention. The Union Government ..
‘have no further comment to offer on these articles of the declaration
except to say in regerd to the presumption referred to in Article T- that

there are many statutory qualifications of thls presumption.
Articles 25 « 29: The general principles enunciated in these articles.
are’fio doubt highly commendable, but in some cases are too sweeping in their

generality.  Mahy of the provisions inserted here do not comprise
fundamental human rights at all but rather the duties of States and it
would be prefereble to consider such duties in conjunction with the draft
Convention or declaration toncexning the latter subject.. .

/general:
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General,.» In: eonclubion: ﬁia ﬁnion Govermment: wouldd poiut cut that: scme.-

of the articles.of thig.dralt aa&lmﬁioa dornot purpert expressly or by
implication;' o' Aefiod oy right or Sreedem et 811 . {See Article.l,:.
Artiele 13- (except- the mecond sentence of Clavse: {1)dy Article 28 and.
A;:hinle%). Othere again, Jdosoribe in: gencral, terms, the dubies of States,
rather than the specific rights and freedoms: Oﬁ:@rﬁdiviﬂuaa,ss-, (Ses - .
Avticle®3:(@) end {3}y Article 25 (the: lest.sentemce of Article 26 (1)),
Article. 28:end- Articie (52). Some artigles, moreover, would seem.to go;
much: ¥eyond - the 'scope :of what could Yegitimetely be regarded as: rights,
and frepdoms so fundswental ag torcall for intermational protection by
the society of nationg. Amongst these. we would refer to the following:

Arvitle T. -The right fo.be presumed.imwcemt; wbich, however

important,- 45 no-meve’ then: & qusstion of:.onus. of-proof,

Artieler 10. ‘Geheral freedomy of movement .gnd c¢hoice of yesidgnce, -
and the right-torleave ome’q owm country-and, to: acquire anpther.
netdenality,

Artiele 155 Ty right to o nationelity.

Article 21l.  The right to take parb in the govermment.

Artiele. 22, - The .right-toengage in public:employment,

Article 23, .:The right.fo useful work,-and te’claim from the State
all necessery steps to prevent .ymemployment,

Article 24, <:The right to remmeretion commensurate witk ability-end
8k111, to dust and-favoursble conditions.of work, rend to Jein trade.
uniops; gnd:the right of women to equael pay,for egwal work,

Article 25.. ‘The wight torthe highest stendard of health which the;
Stateean provide.

Article 26.. The right bo.social.security.

Article 27. .Free gnd compulsery sducation.,.

iArticle 20, .The right ig-leigure, 1o reusopablelimitations.on
m;rkinarhours- and - t9 .periodic. vacations with pey,

Article 30, Perticipetion in the cultural 1ife of the commundty,:
enjoyment of the arts and a share in the benefits of sciemtific
Aiscovertes: .

Ip the, sulimisgion of :the:Union: Government. these.go beyond the elementary
essential rights which are. indispenssble for physical, and mental existence.
as & humen being, and with vhichigione the United Nations. are called wpon..
to concern themselves.. These srtickes .no donbt.give. expressiop to certein
ideals of.edvenced-develoment, ,'bi}tfa@;vff‘?}}@i’i%% ofexiglente, doeg not.
constitute a fundamental human right merely beceuse it.is eminently.desirable
for the fullest reelizetion of all human potentialities. What the Charter

. [Jenvicages
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enviseges is the protection of that minimm of dMghte ada’ freedoms which
the conscience of the werld Peels to 'be esseﬁ‘h‘i&:l if 1ife is not to be
made in‘colera‘ble, at the whim of an unscrupulous Governm,ent Thia
declaration embraces very much more than that, and to the extent to which 1t "
does go, it Wespasses upon matters which should 'be Joft where they belong,
in the domestic sphere of the member Statea.

In regard to the economic rights, i.e. the right to work, and to @
useful work, the right to rest and leisare, the right to remuneration
commensurate with abili‘cy, the righ’c of women to equal pay for equal work,
the righi‘- to socia.l security, etc., it will be apperent that the sxtent
to which. they can 'be assured will depend also upon the action tal:en by
private employers., The:gr camw'b be effectively ensured for all withou‘b
the co-o;:era.tion, compulsory or otherwise, ‘of private emplo:srers. 1f,-
therefore, they are to be teken sericusly (as is 1ntended) 1% would, ia
the stbmission of the Urilon Govermment be found necessary to resort to
moyre or less totalitarian ¢ontrol of the econcmic 1ife of the country.

" To declare them to be fupdamental buman rights, would, therefore ameunt
to an injunction by the United Nations to State members to move to the
left, by essum:mg greater ‘and greater ecoricmic control, an injunction,
in fact, to move nearer to the comunistic ecoromic systen, under which,
in practice, many essentlal hmnan righte are being denied.

It ceems to be realized ‘that a declaration of this nature, if passed
by the Agsenbly, would not create 1ega1 rights and o‘blige.tions. That is
why, perhaps, it hes been drawn wi.th so little regard for precis
and particulerity, or for the true scope of fundamental rights and o
freedoms, But it wili undou‘btedly be invoked as a source of moral rig'hts
and obligations, and may therefore load not only o 1ntensiﬁed internal
unrest and agita.tion, but slso to repeated embarrassment and agitetion
before the United Nations and their various organs., It is of the grea.teet
importance, 'bherefore s that :lt should not 'be passeﬂ in a forn so ccm.m;ple‘l:eil.sr
una.ccepta.hle. _ ‘

7. Eeypt

- The Royal Government approves 1n prin.ciple of the draft Interna.tional
Deelarat:l.on on mean Rights and the draft International f‘weuant on. Human
Bights. It would neverthelees make the following obsemtions on ‘these
two drai‘ts end on the quest:lon of implementation' '

The Draft Dec..aration, which contains vi.rtuelly a complete
enmnera‘bion of all possi‘ble human rights, would be - 1mproved by

making it more concise,

/The frecloms



‘Page 13

% freedons :gnd: vights mma;in Hrrsoles 16, 47, 16 and. -
19 are not in the Draft Declaration made subject %o Hny xestrictiens,
whereas in the Draft Covenant on Bupan Rip.te they are subject to
restrictions, Tho Roysl Government comsiders that, mmless both .
drafis sve put ihto éffect simultanecusly, the freedoms an@t- rights
emmerdted in the sbove-mentioned Articles should be made subject
‘to the sepe restrictions as'in the Covenant. -
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B. Comnehts ch the-Articles of ke Drefi:Internabiensl Peclaraticn
o Bupan Righta*

Article 1
All men are born free and. egual 1n aigg;ty and rimnts. Tbey are

endnﬂed bz_nsbure with reason and consclence, and shov1d act towards one

another like brothers.

1, QNetherlands

It seems supeffluous to state explicitly that the word "men" implies
both men end wonen.

2¢ EBrazil

It would seem that this srticle could be dropped es an indeﬁenﬂgnt
provision. Only a part of it, namely the statement that all men "should
act towards one encther like brothers", might be retained and incorporated
into Article 2 since it involves a duty which should go along with the |
other duties of the individusl, steted in that article. The remainder of
Article 1 has & certain philosophical end mystical quality, Unfortunately,
it is not emactly true that all men are endowed by nature with reason
and conscience. - '

[Article 2
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1. Maxico
_ The first santence of this Article should be ‘amplified as follows:
 “In the exercise of his rights everyome is limited by the -
rights of others, hy the legal safeguards for tha liberty, generel
welfare and security of ell, and by the just requiremente of the.
democratic State’..

2. Bresil

It should be added here that "all showld ect toward one enother like
brothers” - or, et least, in & freternal spirit, . The text would thus
became complete, for the exercise of the yights.of eash one, is limited -
not only by the rights of others but also by this éuty of fraternity, '
vhich modern law-recognizes in & revivel of the ¢ld Roman precept:

S umungn Jus, surma injuria,

Instead of “Just requiraments“ it would be better to say "legal -
requiramants The requirements of the Stete should not be nmmivated by
e vegue and subjective notion of justice, wut by strict legality, Th
Commiss;on on Humen Rights was quite justified in adopting the fam -
d.emocratlc s‘bate ~ proposed by the representative of Chine,

THe Brazilian Govermment is in accord with the view expressed by.the
representative of the United Kingdem thet the State should not be regarded
as "limiting” the rights of the individuel, It would be preferable, however,
to say that the exercise of these rights is "conditiomed" by the rights
of others, by the legal requirements of the Stete snd by the duty of
fraternity.

Finally, it is the view of the Brazilian Govermment that the proper
pogition for this article reworded as suggested in the text should be
after all others dealing with individual rights, The restriction conteined

in Article 16, Mo, 3, of the Covenant, should be included in this
erticle.

[Article 3
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Article 3
1. Every ofe is entitled’to all the rishts and freeloms: sét forth in'
this Peclaration, -ﬁ;‘.-‘c;l_lp}-,l‘t_;.girstinctioén of any kind, -.$':_'zch‘?_ ‘aé_'-_-race;.-_ {which

includes- colour), sex, lonmuape, relision; politicel or ¢ther opinien,’
propexrty status, or nationel or socisl origin.

2. A3Y ere equel before the law repardless of office or status and -

entitled to equal protection of the law_egainst any arbitraxy discrimina‘bion,

or sgeinst any inecitement o such discriminetion, in violetion of this

Declaration,

1,  etherlands

The words ."regardless of office or stetus” should be deleted.

Comment: The use of the word "status" in persgraph 2 probably neans

. 1o prohibit a distinction by race; sex, language, etc., as mentioned

in perarraph 1, The:word "status"”, however, may also be 'interpreteti ‘

in a more restrictive sense as "civil status”., Such en interpretation

should be excluded, because, if accepted, discriminstion on the

grounds menticped in paragraph 2, would be lewful. If the words

"regardless of office or status" are deleted it is mede clear that

peragraph 2.has in view the prohi'bitiﬁn of the same discriminstion

&8 parsgraph 1,

2. . Brazil -

In accord with the preceding ccomments, of the Brezi{lian Governnient on
Articles 1 and 2, thib article would become No.1l, This would be, in fect,’
the proper position for it, in view of its text.

[irticle &
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Artigle
Every one hes the risht to- life, 28 liverty and security of person,
lL'*mmggmms
This erticle shcruld read 85. fblloh‘s. ; "Every one has the right to
life, to bodily integ:':.w a.nd to 11'ber'ty of person”,
COmnent' The righ‘t to ' se(:urity of person“ is too vegue an expression.
The proposed wording which is in confomity with Article 6 of the-
Covensnt, slthongh being somewhat more restrictive, would be prefersble,
2, Brazil .
In this article there should be included the resiriction contained
in Article 5 of 'the Covenant, elso the amplification contained in
Article 6 of the Covenant.

[Axticle 5
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Axrticle 5

e one shall be deprived of his- gg;-_gmg; liberty or kevrt in custody
exce _*gt in cases prescribed by . s and ﬂ,’_ﬁ.‘ter &@ rocess.. Lvery cne placed
under arrest o detention shall have thd ri g&t ta immediate judicial
determination of the le; alitjr of _an_detention to vhich he may be subject

and to trial mth:m g} reasona‘b;e time or to release.

1. Hexico
On grounds of justice, end for political and histori¢al reesons, the
fcllorwing peragraph showld be added:
"o one may be imprisoned for purely civil debts",
2, Brezil 2l |
ticle O of the Covenant mentions in detail the cases in vwhich arrest
or detention may be effected, These excepbions indicate that the article
under discussion should not bée drafted in terms as broad as those appearing
in the text submitted. It is also made evident that it should not be
said "efter due process" but rather "by due rrocess”.

[Article 6
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and obligations, He shall be entitled 40 8. fair hearing of his cose ag@
to have the aid of a qualified representative of his own choice, and if
he appears in person %o heys the procedure explained to him in a;‘m_,;a'_:iner-
in which he cen unferstand it and to use a lenguese which'he cen speek,
c 1. Brazil

There might be edded, after the last word: "and in ¥which ke can be
understood”, . This would cotiplete the. guarentees given the accused-in the
water of sxpression, |
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Artiecle 7

1. Auy pexson :s _presumed ko be lanocent: until proved guilty. Ko one
shall be convict d or pmlshed. for crime or other offence except after fair
public tri&l et wh‘lch he has been given all guerantees necessary for his

defence. Jife) nerson shell be held euilty of any offence on account of any
act or gggission which aid not constibute such en offence at the time when
it was comnit’beq.c% nor -.sha.__ll he be liable to any greater ptmi_shmen‘b than
that prescrit:ed for éucﬁ offence by the law in force at the time vhen the
offence wes cormitted.

2. Hothing in this Article shall prejudice the taisl and Mishmen"‘ of -

eny person for the coumission of any act which, ot the time it was committed,

was_criminal according to the ger;ga;al yrinciples of lew recognized by

civilized pations.
3. Io one shall be subjected to %orture, or to cruel or inhumen punishment
or indimnity,

1. Batherlands

This erticle deals with two different matters: one is the protection
of the individual against unjust treatment, the other is a doctrine of
genersl charscter, Therefore it is suggested that the article should be
divided into two articles: +the first to contein the first two sentences
of paregraph 1 together With paragraph 3, the other consisting of the rest
of the first paragraph and the second parsgrarh.

2, Brazil

No. 2 should be deleted from this article, since it involves en
unacceptable derogetion of the itraditional precept - mudlum crimen sine lege.

On the other bend, it is suggested that there might be =dded that no
one can be compelled in any wey to confess responsibility for an act or
omission of which he be accused,

[article 8
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Artiols 8
Slavery, in eil its forms ‘L-r'being intonsistent with the dipnity of
men, shell be prohibited by laws
No corments received.

[Article 9
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Article 9
Every ore shall be.erntitled to wrotection under Jawr from unreasonable

interforence with his repubation, his privecy end his Pamily. His home . ..
end correspodence shall be inviolsble.

1. tetherlands

This syticle should reed as follows: "No one shall be subjected to
unreasongble interference with his privacy, family, home correspondence
or reputation”.

Comment: ITn order to ensble legel exceptions to the principle of

inviolepility of home and correspondence, the first senbence of

Article 3 proposed by the United States 1s to be preferred to the

text as ywoposed by the Carmission,

2. Brazil

The first peart should be redrafted as follows: "“Every one shell be
entitled to protection under law not only from umreasonable interference with,
but 2150 from any offense against his repubetion, his privacy end his
femily (additions ere underlined),

It would be proper to mention freefom from threats, terror or oppression.

The inviolebility of the home is subject to restrictions arising cut
of the necessity for repressing crime - end it should so be stated.

The invielability of correspondence should figure in Article 17 which
deals with freedom of expression.

3« Union of South Africa

This article obviously goes too far in declaring = man's home and
correspondence "inviolsble”., That would, for instance, preclude the
execution of search warrants in respect of homes, and the opening by post
office officials of insufficiently addressed letters, in order to return
them to the senders,

4,  Hormy _

The Horwezian government should like to sugpest a limitation by adding
the following: "except in cases prescribed by law and after due process".
Furthermere, my govermment understands that it has been sgreed, that the
Decleration imposes no legal obligations.

[Article 10
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: . Arkicle 10 |
1, Subject to any general lesr not cong_:g_;agy to the purpepes end principles

of the Uni’ted. Naticns M and _sdopted for sgciﬂc reesons of security
or_in eneral, terest there shall be Liberty of movement anﬂ free choice

of. residence vithin the border of each Sta.‘ca

2, Individuals shell have the right to leave their own cmmtm and, if

they so decire, to acquire the nstionality of eny country willing %o @ant it.
e -Hetherlands

It is suggested to insert in persgraph 2 sfter the word “individuals”
the words "who are not subject to eny lawful deprivetion of liberty or to
any, cutstanding obligations .with regard %o national service, tax 1liebilities
or voluntarily comtrected obligations binding the individual to the
Govermment”,

Comment: - An unrestricted right to-emigrate is inasdvisable, The -

question mey: be raised whether a Govermment; in view of urgent national

necessity, mey not retain ﬁithin-the borders of the country persoms
exercising a special profession, - Anyhow, the freedom to. emigrate should
not be given to persons vho have undertaken special obligatioms to the

Government which commitments have not yet been fulfilled, Finally,

it goes without seying that people who ere lawfully imprisoned should

not be free to leave  the-country.

Ze. lNexico -

In paragraph.2 of this Article the words "temmporarily or permanently”
should, be inserted,. The paragraph would thus read.as follows: '

- "Individuels shall have the right to leave their owm country

temﬁorarily or permanently. and,- if they so desire, to. acquire the.

nationality of amy country willing to grant it",

3. Brazil

The statement of principle In ¥o, 1 is followed immediately by the
restriction applying thereto, while that in Ho, 2 %s presented in absolute
terms and its restriction eppears in Article 11, Wo, 2, of the Covenant.

Reference should be made in this article to the guarantees of the
allen egainst arbitrary expulsion, which appear in Article 12 of the
Covenant, “

ke  Eeypt .

With regard to Article 10 (2), the Royel Government would point out
that samwe legislations make it obligatory for nationals wishing to acquire _
foreign nationelity to obtain the prior authorization of their own Governments.
It is understood that this formallity does not conflict with the provisions
of the aforessid Article.

[Article 11
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Artiole ii
Every ore shall have the richt to seel end bé grented esylum from
pef’sectftion;' This ri@itfz{il nob Ye accorded to criminals nor to those
ﬁhOSe a_c s . a.re contlary to the Irinc:.gles and aims of the Um'ted Nations,
1. HNetherlands

+ It may be’ doubbted vhether the problem of asylum enters within the
- scope of the ﬁéc‘lara‘bion. As the Commission decided to exaﬁxine'th'is
guestion &t an eerly opportunity, the Netherlands Governmerrb wefer not
to pronounce themselves for the moment on this a.rticle.

2. Brazil | | :
Tt is stated that asylum shall not be mccorded to criminals. Exception
should be made of persons accused of crimes having a: merely pol:.t:tcal nature,
- 3+ Union of South Africs '

* Article 11: The first part of this article sppears to be in com'l:lc'b
with avery restriction on imigration existing any-where in the world, The
second pert seems to say that criminals and persons who have acted “c'c"mtrary
to the princivles and aims of the United Nations™, are not to be grazitéd

asylum from persecution. This would mean that once convicted of a crime

or once having acted contrery to those principles and afms the offénder
forfelts his right to asylum, on vhatever grmnid he may be persecuted, There
is the further objection that the phrase "those whose acts are contrary

to the principles and aims of the United Netions" is so wide and vague

as to mean everything and nothing, Would this category of. persons include,
for instance, the members of a Govermment vho pursued a policy which is
contrary to a recoumendstion of the United Nations? Would the supporters

of such a Govermment fall within the same ca'te ory?

[Article 12
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Article ‘12
" Bvexy ome hes thé right evem:here in.4He. orld b vachinition. ag &
peréo*:t be; ore the loy end o t}*e eg;jovma“t of fundamental civil rishts.

1. Ivether] andf‘

It mﬁst ‘be Unc.er,:toad ‘that’ this article does not. exclude & legal -
'orovisio.z that special cateﬂories of .;mﬂividuals, Por instance marr:.er‘
women, will need the authorization of other individvals when they heve Lo
aopear befors a Law Court.

2. Brazil

Bocetise 6f 1t<= "brocdrigss; the precept contained im this article should
be incorporated ints wticle 3 of the draft, which; In accord with previous
corpents, vould become Article 1.

3. Union oi‘ Sou'bh A:E'ricg

A:c“bl le 12: This arbicls’ introduces’s Further refinement -6f vonfusion
_in'to the J.:ceady chaotz.c a* cture o:t‘ prono-aed fundamentel. human rights. It
'ou,i"-aox"bu ‘bo include in such right “the ‘right to the efijoyhment of so-called

_ fundament@ civil ri{;hts. ‘Ihis is a definition of the imknown, by what &5
even nore nnlcnmm. fr!ha ere Iﬁma.amental civil rights? Are we to have.
anot’xer conventlon and ano‘ther dsclaration’to define thase? Are we to
delve from fundementals t6 fundamentéls wntil we have ‘cut: every root of
nationel autonomy?

Jarticle 13
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Article 13
1. The family deriving from merriage: is the patural end fundemental wnit

of sosieby. Men and women shall have the seme freedom to contract murrisge
in accordance with the law.
2. Merriage and the family shall be pratected by the State and Society.

1. Mexico ' S , _

. The Government of Mexico considers that this article fails to lay dowm
the principle of freedom to contract marriagé sufficiently broadly. It
proposes that the article be redrafted to reed as follows:

"Men and vomen shall have the same freedom to contract marriage B
and the lay guarantees them that freedom without distinction as to
race, nationality or religion.™
2. Brazil
There is, verhaps, & small flawy in drafting techniQﬁe in this article,

It is evident, and as such it has been expressly stated in the General
Comments” on the Draft Declaration, No. 1, that the word "men" comprises both
men and women. In this article, however, it has been used in a restrictive
sense. This and No. 2 of Article 24 are the only instances of specification
in the matter appearing in the Leclare%icn. It would be preferable to use

here a generic expression, such as "every one" or "every person” vhich apmear
repeatedly throughout the Declaration.

The Brazilian Governmeant considers acceptable the additional wording
proposed by the representative of the United Kingdom, "married persons shall
have the'fight to reside together in any coumtry from which they camnot be
lawfully excluded”, or at least the first nine words of the foregoing.

The following'item, from.the draft on the same subject prepered by the
Inter-imerican Juridical Comnmission, should be added:

"The parents have the right of paternal power over their children
during the minority of the latter and The essential obligation to
maintain and support them."

It might be possible to improve the text, to read as follovs:

"Parents shall have paternal power over their minor or
non-emancipated children, involving the obligation to provide them
with sustenance and education.”

3. Union of South Africa

Article 13; The intention and purpose of the provision that "men and

vomen shall have the same freedom to contract marriage in accordance with

the lav", are'someuhatﬁdbscure. Is it the intention to say inter alia

that there shall be no difference as to the respective ages at which men

and women may contract marriage, that where there is an annus luctus for
/e widow
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a vidow there must be the same annus Juctus for e widower, and that

vheére a. S‘ba"&e recognizes the right of men to contract polygamous marrlages,.
it is bownd alse %o recog.m.ze the right of women to .contract polyandrous
marriages? It may be sa."d that the a.ns'-rers to. 'Ishsse questions are to. be
Tound in the words "in accordance with the law", 'but if that is s0 s this
,provialan becomes meszningless, because that would leave, .ev_ery-stat_e free

to impose lemel restrictions upon the freedom of women. to contract marriage
which are not applicable to men, and vice Vers8.

/Article 1k
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1.  Zvery one hds -the right toomn nronerty “in conformity with the laws of
the State in which such- property is located. -
2, o one shall be arbitrorily deprived of his property.-

1@@3&

‘It is not énough to say- that "no one shall be. arbitrarily deprived of
“his prdperty™. ©.It showld be sald also Mor without pridr-and fair indemmity".

2., Union of South Africa

Article 1k: If it is the inbtention to say that a State may not deprive
any person of all right to ovm property, or limit this right in such a way
es to render it altogether ineffective it would be desirable to re-word the
article.

Jarticle 15
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Articla 15
----r-—-h—l—-n- .
Ever;r;_one hags the riﬁzt to a na.‘fionality.
A1l p_rsons who ‘do not en,jo;sr 'lfhe pmtectlon of a.mr govemment shall ‘be
placed under the pro ection of the Uhited Na.‘blons. This vrotection shall not
be accorded ) crlmine.‘l.s nor 6 those WhOSe a.c'bs are contrary to the p_rinciples

and a.:Lms of the United Na‘b:.ons.
1. Netherlands
The first para@-aph should be deleted. _
Comnent- 1t ap'nears from ‘bhe second péragraph tha'b the o'b.jec'b of
this' ar‘bic}.e is to ensure ‘hha,t every one will havé ‘the right to invoke
| some orficial protection, for 'bhis pm-pose paragraph 1 stipulating that
every one has the right to & mtionality is not necessary end a.s ‘this
right is not a very clesr ﬁm:otation, it had better be left cut.
" If the suggestion of the protection of the Vnited Nations to be
given to stateless persons is accep'bed the question a.rises vhether guch
a protection should be given by the Uh:.ted Tations themselves or whe‘bher
it would be prefersble to entrust this task to the International Befugee
Organization, '
2. Brazil
The Brazilisn Govermment recommends the following disposition:
"No State shall deny its nationality to a person having right thereto
by birth, in accord with local legisiation, nor deprive of such
nationality any person who may have acquired it by bixth, except by
motive of an act declared by lew to be incompatible with subsistence
of natiomnality.”
Tt would be advisable to include also the following item proposed by
the Inter-American Juridical Commission in drafting a similar document:
"Every person shall be entitled to remounce his nationalitvy, whether
such nationality be native or acquired, and to edopt the nationality of
another State.”
Tt might be convenient to add: “...in accordance with the laws of the
latter and without détriment to prior obligations™.
3. Union of South Africa .
Article 15¢ The provision that everyone has the right to a
nationality seems to imply some underlying obligation on the part of a
State in whose territory a stateless person may be resident, to grant thet
person its nationality. It may even imply that there is an cbligation not
to denationalize eny person, -where the result would be to make him e stateless
person. :If these ere in fact the intended implications of this provision,
' [they would
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they would require the revision of the 1aws relating to Union nationmality,
as in terms of these laws there is no 1Egal obllgation to neturalize if -
certain requirements are not comnlied mt‘l, gHnd . there 1s no. restriction
vhich would prevent denaturallzation where the person conrerwed would
become staueless. - The provzslon that all persons who do not enjoy the
protection of any gcvernment shall be placed under the protection of the
- United Nations, comes perilously near to the recognition of the United Nations
as a super-state. To make this protection effective, 'bhé. Qi'éaﬁi-,za.tioﬁ would
have to issue passports, and mey have to appo_int o_i_fficers exercising the
fupctiqns’of diplomatic:of éoﬁéuiaf régrésentati?es,in States harbouring any
considérablé humber of stateiess persons. The Uhited Nations would,
Dresumably have the same status to make repreaentations as to the treatment
of such persons, &s a Sta‘te would have 1n regard to the treatment of its owm
nationels, and that mey open snother dqor to 1nternational pressure in
internal affairs.

The 1a.s1: ‘sentence of this article corresponds with the second part of
Article 11, on ‘lIhJ.Ch ve have already commented a‘bove.,

/hrticle 16
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| - Article 16

1. ~Individual freedom of thoug Land conscience, to hold and change

beliefs is an sbsolute an& sacred right.

2. Every person has the right, either alone or in commmity with other

persons of like mind and in ptblic or private, to manifest his beliefs in

vorship, cbservance, teaching and practice.
1. Netherlands
(a) Paragraph 1 should read as follows: "Every person shall have
the right to freedom of thought, religion, conscience and belief,
including the right, either alone or in community with other persons
of like mind, o hold, adopt and manifest any religious or other
belief, to practice any form of religious worship and observance
and he shall not be required to perform eny act vhich is contrary to
such worship and observance,”

Comment: The suggested draft which is in conformity with

Article 16 of the Covenant is to be preferred to the draft

proposed by the Commission.

(b) It may be asked vhether the last vpart of this paragraph "and he
shall not be required etc.” does not go too far for certain cases in
vhich the refusal to perform such an act would be contrary to
existing legislation.

{c}) It is suggested to 24d to paragraph 2 "and to persuade other
persons of the truth of his be_liefs".

Comment: The freedom of conversion should be included.

2. Mexico

The Mexican Govermment considers that this article is incorrectly
drafted in view of the provisians of Article 2, and it therefore proposses
that the first part of Article 16 be redrafted as Pollows:

“Individual freedom of thought and conscience and freedom to
hold and change beliefs are fundamental human rights.”

The Mexican Covernment proposes that the second paragraph of this
article be redrafted as follows:

"Every person has the right, either alone or in commmity with
other persons of 1like mind, {o manifest his beliefs by means of
worship, the observance of rites, practices and teachings in
chuwrches or other places Provided for by the national lew applicable.
3. Brazil
In IIo, L of this article, it would be better to say "wmrestricted”

instead of "sbsolute and sacred”,

"

/The manifestation
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The manifestation of beliefs, in'public or in private, as mentioned
in No. 2, is subject tp.restrictiqns ari;ing_out;of*requiremen$sﬁof public
order and it should so be stated therein, as-is done, perheps in: somewhat
too broad a mamner, in Article 16 of the-COVer-ﬁt.

fArticie 17
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_ . (ﬁrticle 17)
(1. Hvery one is free £o express and imgg;t opinions, or to receive and.
* seek information end the opinion of others from cources wherever situated.)
(2. Xo nerson may be 1nterfered with on avcount of his oninions.)
{Concerning Articlés 17 énd 18 ths Commission on Human Rights decided
not %o elabarate a Pined text until it had before 1% the views of the
Sub-Commission on Freedom of Informetion and of the Press and of the
United Nations Conference on Freedom of Ihfbxmaﬁion)
1. Bragzil
The Brazilian Government would prefer that the text of the
Detlaration follow the draft taxt proposed by ths Commission on Humen Rights
for Article 17 of the Covenent.,
In further comnectlon with these articles, attention is drawn to the
comments to follow, under Article No. 19. o
2. . Union of South Africa
Articles 1"{ and 182 The S&-M‘bﬁeﬂ on Freed.om of Information and
of the Preass, heve recommended am srti¢le to 'l:ake the place of these ar‘ticles.
This article corresponds with Clause 1 of the article recommended by the
Stb-Comnission for inclusion in the convent ion. We havs dealt with this
latter article in our comments on Article 17 of the convention.
' The Sub-Commission on Freedom of Information and of the Press st its
’ second session decided to reCOmmend to the Commission on Human Bights the
‘:E'Ollomng articie, s which em‘bod:.es Ar’bicles 17 2nd 18 of the Draft
Declaration (document E/CN. 1/80, page b):
"Every one shall have the right to freedom of thought and expression;
this shall include freedom 4o hold opinions without interference; and
to seek, receive and impart information and ideas by any means and

regardless of frontiers.™
The United Nations Conference on Freedom of Informetion adopted the
following opinion on Articles 17 and 18 (Finsl Act, E/CONF.6/79, Amnex B):

Articles 17 and 18 of the Declaration may be ewbodied in one

Article as follows: '

"Everyone shall have the right to freedom of thought and expression;

this right shall include Preedom to hold opinions without interference

and to seek, receive and impart information and ideas by any means

end regardless of frontiers.”

J(article 18)
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(Article 18)
(There shall be freedom of expression either by word, in urlting, in
: the press, in books or by visuel, auditive or other means. There shall be
eqaal access to 2ll channels of commpunicetion). :
(Concerning Articles 17 and 18, the Commission decided not 4o
elchorate & final text until it had before it the views'of the Sub-Commission
~ on Freedom of Information and of the Press and of the Internatlonal Conference
on Freedom of ‘Inférmation. ) '
1. BMexico
This article should be redrafted as follows:
"Every person has the right to use the spoken or written word, the
. press, books and all visual, auditive or any other means 6f expreésion.
There shall be equal access for all to all channels of communication
of ideas." \ - o
2., Brazil
The Brazillan Government would prefer that the text of the Declaration
follow the draft text proposed by the Commission on Human Rights for
.Article 17 of the Covenant. _ b
In further conmnection with these articles, attention is drawn to_tﬁe
comments to follow, under Article No. 19. o
The Sub-Commission on Freedom of Information and the United Nations
. Conference on Freedem of Information decided to recommend to the Commission
on Human Rights that Articles 17 and 18 should be embodied into one
article, the proposed texts of which are quoted under the preceding Article 1

/article 19
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Article 19

Every one has the right to freedom of peaceul asseubly and to
partlolnate in local, national and 1n$ernationa1 associations for purnoses
of a polltical, econnmlc) religlous, sociaJ, cultural, trade urion or anv
other character, not inconaistent'w*th this Declaratloh.

1. Brazil

The principle embodied in this erticle is presented without the
restricticns which are mentioned in Article 18 of the dreft covenant. ' The
risht to establish associatidns_is fegulated.by Article 19 of“the vaegant,_
In the comments on Article 19 of the Drvaft Declaration, which eppear in

x A, Part II, of the Report of the 2nd Session of the Euman Rights
Commission, -the remark is found that "it is understood that no: individual
-or association that aims to destroy the fundamental rights end freeaoms set
forth in this Declaration can cleim protection under this article" . It is
reconmended. that a disposition to that effect be included both in the text
of the Declaration and in that of the Covenent and extended so as to apply
to-associations aiming at the violent destruction of éocial or political

order, R

The right to comstitute associations in the mamner prescribed bj léw
should be added to that of "participating" therein.

The constitubtions and the legislation of some countries contain
Justifieble restrictions to the participation of aliens in certein asSociations;
£n example of such restrictions is found in the Brazilian Constitution,
Articles 155 and 160. Domestic regulations of this nature should be
admissible under the Internationsl Bill of Rights.

[article 20
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Article 20-

- Every one has the right, either individually, or in essociatich with
others, to.petition or to comminicate with the public authorities of the =
State of vhich he is a natiohal or in vhich he resides, or with the United
Nations, |

1. Fetherlends -

It should be understood that the right "to petition-or to commmicate
with the public authorities™ can only be exerciséd in writing.
' 2. Union of South Africa -

Arficle 20: © The addition at the end of this article of the words
“or with the United Tations", constitutes, in its.context, a rescognition
of the right of individuals to petition the United Nations on whatever matter
they may désire to raise. This implies a jurisdiction on the part of the
United Nations, which they cbviously do not possess. If the intention is to
deal only with petitions relating to fundamentel human rights, the matter
could be best dealt with vhen the impletmentation of the convention is under:
consideration,

[article 21
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irticle 21

Every one without discrimination has the right to take an effective
part in the Govermment of his cowntry. The State shall conform to the will
of the meovle as manifested by elections which shall be periodic, free, fair
end by secret ballot. | ' o '. -

1. Brazil

The right set forth in this article should be subject to restrictions
in political capacity through legal incompetence (minority, criminality, etc.).

2. Uniom of South Africa .

Article 21: The scope of this article would appear to be too wide;
convicts, stateless persons, aliens and in some cases, absentes voters, -
cannot take en effsctive part in t"-ﬁ gover-ment of all cowntries. Nor can
persons who cannot compiy with property and literacy or sducstional
qualifications where such gusliffcatious are in vogue. '

[Article 22
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Article 22
1. Every one shall have egqual opgbrtunity to_engage in public employment
and to hold public office inlthé State of which he is a citizen or a pational.
2.  Access to public'emniqgment shell not be a matter of privilege ar favour.
1. Hetherlsnds '

The meaning of the words "citizen" and "national" in contradiction to
a Toreigner should be made cleéar. . ' '
-2, Mexico '
The Mexican Governmant nroposes that this article be redeafted as
follows: _ S ' _
"Every person shall have equal opportunity to engage in publid
employment end to hold public office in the Stete of which he is a
. citizen, subject or national, except in special cases provided for
in the netionszl law.

+ 11

Access to public employment chall not be a matter of privilege

or favour,"

3. Erazil

Ho. 2 ayrears vmececsary in view of the commrehensiveness of No. 1.
L, Tnlen of fomh folea

———— o

Artif‘:j.{.f: ) Tl
in public #milo 2ud Lo Toka public office can be rogayded as a
fundemental homas rishi. I osems comntries mewkers of the Communist Party,

in other mexzers of a fascist party, or an orsgenization with subversive

i.oilt to see how equal opportunity to engage

objectives are debarred from holling public office. The Unlon Government
regard restrictions, imposed for purposes of national security end public
peace asz legitimate. "

[article 23
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ﬂrtiple'ea
1. Every ome has the. righ‘b 4o Fork %rk-
_ 2,_ The State has 8. dntv to taﬁe suah ReLsUTes 83, mav be wzthin its power ,

onportunity fur useful work
3. The State 15 bound to take all nocessary steps to prevent unemployment.
1. Nbxico
The first parsgraph of this article would be more adsguately drafted
a5 follows:
. "Bveryone Ras the right to paid work.”
- 24, _Brazil
As pointed out by the thitet States representative, it would be best
not to mention positive duties of the State, < However, if it is decided
“that guch mention is to be mades No. 3, which-aprears redwndait in view of
To. .2, might be worded as propoted by the representative of Byelorussia: "The
State iz obliied to take all ngCessary measures against wmeiploynent.”
The question of comgulsory labour, vhich is clearly set forth in.
Wos, 2 and 3 of Article & of th® Covenant, has not.been taken into
consideretion fu the article.wider review.
3. Union of South Africs
 frficte 23: The second and third clauses.-of this article d¢ hot:
constitute huan rights or freedoms, but duties of the State-conceining which
& ‘Sepaiate Convention ox declarationiis,being cofisidered. ~Thesé c¢lauses.:should
be deleted.
b, Eeypt
The duty incusbent-on the State wndler the provisions of Article 23 is a
positive one; all that can be yedqulred of the State is that 1% should-do -
everything possiblée 6 -organize its domestic economy 'in. such a: way &s to give
all persons ordinarily resident 3 its territory en epportunity for useful”

work.

[axticle 2t
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Agkicle 2l
1. Every one has the risht to receive may commensurate with his ability
end skill, to work under Just aud_favourdbls conditions and to Join trade
unions for the protection of his inte gts in-securing a decent standord of
living for himsel? and his family. ' - - '

2, - Vomen shall work wi@p the same advantages 2s men and recelfve equel vay
for equal work. - |
1. “HNetherlands
{a] The acceptance of the principle of equal pay for equal.work for
men and women should not exclude the system of family allowances being
given to married people, although, in practice, such a system implies
that?different-péoﬁle‘dq’not g8t edual rémumeretion for egual work.
(b} The condition that women shall ok with the same advanteges as
‘men should fiot exclude the possibility of special prohibitive.laws: with
regard to the lebour of ¥bmen, such'as a prohibition of nightwork for

wofien only.
2y  Brazil

No. 2 seems uunecessary in view of ‘Article 3, which essures ell rights
and freedoms set forth in the Declaration,-withouﬁ distinction“ﬁffsex.
3. Union of Bouth Africa
Avticke 2h:  What criterion is to be applied to determine whether the
" pay réceived dis commensurate with an individusl'’s skill in 01rcumstanees
lwhera-ﬁofoftenﬁthe wage paid is determined by the 1aw.of_suppLy:and_demand?
It would be prefersble to be realistic end stipulete for a "fair.and
reasonable” wage, all circumstances considered.
ks regards weference to Trade Unions, see remarks under Artiele 19
of the Qreft Covenant.
. fhis artiele further cwbodies. the céntentious principle of equal vey.
for men and women for equel Work. Where this principly for good reasons: is
not universally recognized it would te preferable to leave it out, as not an

aclnovledeed fundamental human right,

[article 25



E/CN.4/85
Page 41

Article 25
Byéry one without distinctionias to evonomic apd social conditions. has
the right to. the preservition of'his health through the highest standard of
food ,; clothing, housing .snd medical’ care which the .resources of the State or

health andi safety of its people cen be fulfilled only by provision of adequate
health and social measures. -
1., Tetherlands
e second sentence should be deleted!
Comment: Apart from the question as to whether the regulation of this
matter really enters in the scope of the Declaration, the inclusicn of
"such en obscure provision should be avoided.
2. Bregzil |
_ The Brazilisn Govermment endorses the additionsl wording suggested by
the"delega‘i:é of Urugusy: ' "Every one has the duty to preserve his health".
Here, likewise, the chservation of the Mrited States representative as to the
declaration of positive duties for the State should be taken into account.

[axticle 26



E/CH.4/85
Page 42

Articie 26
1. [Bvery. one bhas the risht to soéfal sécuriﬁ& The State has a duty to

maintaln or ensure the maintenance of comprehensive measures for the secuwitv

of the individual against the consequence of. urﬁmplovmenti_dis&bility, old
age and all other loss of livelihood for reasons beyond his control. |
2._ ‘Mbtherhood shall be granted special . care and-a581stance. Chlldren are
gimilarly entitled to special care and assistance.

1. Brazil

The remerks of the Brazillan Governmeﬁt’to'érticles 24 ard 25 alsp arply
to this article.,

2. Egmt
The Royal Government vroposes that the following paragraphs be added
at the end of Article 26:
"It is understood that the rights emumersted in Artlcles 23, zh
25 and 26 can only be . exercised o far as the economic condltions and
potentialities of each State permit."-

JArticle 27
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Article 2:{

Every one has tha right to educatlou.: Fundamental education shell be

free and comgu}.som. There shall be equa.l vaccess foy higaer educa:tion &s can

be provided 'bv the - State oz commity on the ba.sis of merit and Mthou'b

dis'binction as $o- ra.ce, :se::J 1angua§e, religion, social sta.nding financial

means or politieal a.fﬁlia‘bion.

1.

Yetherlands

(2)  The first sentence should read: "Every ocnme has the right to
ftmdamen.tal education”.

(v)

(e)

Comment: Other education then Fundsmental education. canuot be
dgmandeci as a right,

The second sentence should be deleted.

Coment: The Declaration éamnot deel with the problem whether
education should be free and compulsory; should the sentence
be malntained, the question exrises ﬁhefher the gratuitous
education should not be limited to those who are umable to pay.
In the third sentence the words "higher education" should be

replaced by "other than fundemental education'.

Comuent: By this substitution instruction such as 'bechnical

education will also be included. .

Tt should be wnderstood that the term "fundamental education”
means general education and fot merely technical educetion. DPerhaps
the word "elementary” would Be prefersble to make this clear.

[article 28
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Article 28 _

Education will be directed to the full phwsical, intellectusl, moral
and spiritual develgpméntuof fhé-hhman'ﬁéréonaliﬁy, to the strengthening of
resnect for human-rights.aﬁd fundémEntal.ffeedbms and to the combating of
the spirit of intolerance and hatred against other nations or raéial or
religious_groups everywhéfe. ' o

1, Mexico
The drafting of this article is correct, but the provisions with
resnect to iniernational relations are purely negative. The Mexicen |
Government therefore proposes the addition of the following text:
"It will use all means to promote understanding and concord

amongst peoples and to develop effective support of the pacific
activity of the United Nations."

/Article 29
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Arbiele 29
1. Every one bas the right to rest and leisvre.
2, - Rest and leisure should be ensvred to every one by laws or ccriracts -

providing in particular for reasonable timitations on working hours and for

nericdic vacations with pay.

1. Brasil
- This article wouvld be betder placed smmediately following Articie 2h,
thus britging together the dispositions relating to lebour. This would
result in the further adventage that thée present Article 30 would be located
immediately following Articles 27 and 28 which deal with education.

JArticle 30
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Article 30 -

Every one has the right to_ngfticipaté'in.the cultural 1life of the
community, to enjoy the ggts‘qgg_to share_ig;thé benefits~£hat result f¥om
scientific'&iscOVeries, . -

L. Mexico

The following text should be added to this article:

_ "Everyone is likewise entitled to just protection, compatible with

the progress of'mankinﬁ, for his_moral and material interests in any -

inventions oxr litevary, scientific or ertistic works of which ke is-
author.” |

2. Brazii .

Add: without detriment to literary, ecientific and artistic property
rights.

[article 31
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(azticle 3)
{The Commission did not tale o decision on the two texts below.
They are rerroduced here for further consideration) -
{Text vrovosed by the Drafting Committee:)

{In States inhebited by a substauntial number of persons of a race,
language or religion other than those of the majority of the population,
persons belonging to such ethnic, linguistic or religiocus minorities shall
have the right, as far as compatible with public order, to establish and
maintain schools end culturel or religious institutions, and to use their
own lapguage in the press, in public sssembly and before the courts and other
authorities of the State.)

(Text proposed by the Sub-Commission on the Preveniion of Discrimination and
the Protection of Minorities):

{In States inhobited by well-defined ethnic, linguistic or religious
groups which are clearly distinguished from the rest of the population, and
vhich want to be accorded differential treatment, persons belonging {o such
groyps shall have the right, as far as is commatible with public order and
security, to establish and maintain their schools and cultursl or religious
institutions, and to use their own language and script in the press, in
public assembly and before the cowrts and other authorities of the State, if
tﬁey so choose. ) ' '

1. DNetherlands

The Netherlands Govermment reserve the right to determine their point
of view with regard to the important problem of schools and language of
minorities. In any case, it should be made clear that stipulations.on these
problems will only apply to nationals and not to foreigners.

2. Brazil

The Brazilian Government would prefer the text pronosed by the

Sub-Commission on Prevention of Discrimination sud Frotection of Minorities.
It would seem adviseble, hovever, to add that such provisions do not refer to
groups formed by immigration, whether spontaneous or officially fostered,
into Independent States alresdy in existence at the time of immigretion.

3. Egypt

With regard to Article 31, vhich deals with the problem of minorities,
and on which no decision was taken by the Commission, the Royal Goverrment
" considers that such an article is out of place in a declaration on human
rights, the object of such a decleration being to emumerste the rights of man
and not those of minorities. Minority righte should be covered by a
convention on minorities. It is to be hoped, ioreover; that when the
International Declaratilon on Human Rights is put into effect by States and
men ere given equal treatment everyvhere the problem of minorities will

ai :
pappest [ixticle 32
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Article 3

A1 laws_in any State shall be in conformity with the purposes and
principles of the United Nations s embodied in the Charter, insofar as they
deal with huran richis,

1. Brazil

Besides the Cherter, reference might be made to the Bill of Rights.

[Article 33
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Article 33
Nothing in this DeclavetiBn 8Rxll B5 considered to recognize the risht
of any State or person to engnge inm any activity aimed to the destruction of

eny of the rights gnd freedoms prescribed herein.

1. Breail

Il remarks..

The Brezilian Government is.iin agréemént with the article suggested in
Annez A, Part 2, No. 2 of “the Beport .of the Commission on Human Rights:
"When a Govertment, group,. or individual seriously or systematically
tremples the fundamental human rights end freedoms, individnals and

- peoples have.the right to resist oppression and tyraanys"

Such right to resist should be Tecognized; not only as ageinst
oppression and tyrenny, but alwveys ageinst illegality, and it should be
- manifested through adequate judicial recowrse, through non-co-operation and
even, in exiremis, by force.

Tt should be wmade evident that “the enumerdtion of rights in the
Declaration is not exheustive but merely examplary and that it does not
preclude the consideration of implied rights; a statement to this effect
should be included in the Declaration.

/IIT. 'TRAPT
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III, TRAFT INTERNATTONAL COVEMANT ON HUMAN RIGHTS
‘A. - Gengral Comments on tho Covenent.
i Nétherlards
3; “In the opinion of the Fetherlands Government it is not advisable -to
bind the Parties to the Covenant with regard to the menmer in, whlch they
will bring their nationnl legislation in conformity with the Ccvepanp{
some. Farties will have recourse to a medification o the Constitution, but
it should be left to each State to decidé whether.or not the proviéions
of the Covenant.should te included-in the-Constitution. On the other hand,
it should be stated explicitly that, by- ratlfying the. Covenant, the Parties
undertake to bring their national legislation in conformity with, the.
contents of the Covenant., It goes. w:thout saying that equally all the ;'
other crzans of the State whlch has become a Party must act accordlngly
Article. 2 of the Coverant which deals with this problem should be
shortened and drafted in a more precise way.

2. Australia_

The Australisn Govermment considers.that the Covenant showld be more
cemprebensive, and include more provisions for the implementation of the
general principles of the Declaration, In particular,.the Covenant does
not at present give definitive effect to the principles contained in the
Draft Declaration in its present form in Articles 1, 9, 11, 13, 1%, 15,
20, 21, 22, 23, 2k, 25, 26, 27, 29, 30, 32 and additional erticles of the
Covenant should be included accordingly. The Australian Government
resexrves the right to propose appropriate additional articles, and also

to maire comments on matters of detail in the Covensnt as a whole,
3. The United States
The United States is of the opinion that brevity and conciseness are

et least as important in the Covenant as in the Declaraiion,

In particular, the United States is of the opinion that the effort to
define detailed limitations to various rights presents serious problems,
both from the International and domestic stendpoints. It is believed
that the effect of such limitations would be to reduce the effectiveness
of the Covenant and render it liable to sbuse,

The United States regards the Covensnt as an undertaking on the
part of the contrscting parties to observe certain humen rights. It is,
of course, understood that some of the rights enumerated must be limited
in the intercsts of the full enjoyment of the rights of all and of the
general welfare. A generzal provision having this effect should be included

/and made
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and made a.i:plit_:a‘ble %o ‘bhe entire Govenent, I'.ﬁwev.er, the attempt to
define in detail all the limitations permiss*“ble under each article is
unnecessary and prcbably :{mpossible, 1'?; is. 1ikely to create sericus -
difficulties in the field of domestic low :Ln a mmber of countyiss,
including the United Sta.tes » a.nd might result in the Covenant being &
retrogressive rather than 8 progressive document,

The incorporation of detailed 11m1tat:r.ons can not alter the basic .
criterion as to vhether a party is complying with the Covensnt., This
cr.f._te:'lon is the reesopableness of the Iimitations Impesed on any rights -
in question, If a siate Lmréasonably 1imits a xight, its situation is.
not altered in the least by the fact that it asserts a limitation clause
in its defence, The hazord in any limitation is that it may be misused
to .ju.,tify unreasonable restric‘cmns on the right the covenant is
" intended to uarantea_. This harard is increased when e series of detailed
linitations is set up as each of these presents the possibility of such
ahuse, .' | . :

It is not believed to be pogsible to set forth the obligations of
the Covenant with such precision as to avoid future debate sbout the
meaning intended. This is for the reason that this Covenant will have to
be interpreted in terms of actuml situstions, the nature of which cannot
be foreceen in advance. In any given case, the right in question will
have to be related to the situa‘i._—.i'on involved, e,nd frequently to other
rights vhich bear on the situation, to considerstions of general welfars, .
etc, The draft under study, even while attempting to be specific, reveals
the true characser of these concepts ac being based on relative velues
(see especially Article 27) and the test of reasonablemess. Articles 16 and
18, for example, contain limitations so vaguely worded as to require
interpretation in specific cases, Article 9, which attempts to be quite.
specific, comtains such words as "reasonable” in peragreph 2 (2) =nd -
"lawful” in paresgraphs 2 (b) and 2 (¢} which recjuire further interpretetion.
Furthermore, the thousands of recorded court decisions dealing with the -
interpretation of statutes revesl the impossib:.lity of drafting language
capable of covering all contingencies, _

An essentisl difficulty with the expression of specific 1imitations 18
that, by common rules of constiruction, such ez;pfession implies the exclusion
of others, It would thus be open to- ergument that any other limitetions
imposed by law are contrary to the treaty, To give a hypotheticel example,
it might be necessary, for the protection of the public welfare, to emact
new legislatlon restrictiﬁg obnoxious medical advertising trensmitted by .

/television,
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television, Action of th_s soru wauld be perfectly proper, but it

wordd not 'be apn“oprla.+e at 'bhia 'bin;e w -coer tHa " spec* Pic'point in a

bread general 1‘15t1~1m.an’c alfecting ;mﬂamn'bal rlgln“s only; “in meny

covatries, 'a substantlaA n“opcrtion of uhlch are not con~erned today with’

television. ther Technol ogical developments, whose naturs caﬁnot be

ferecast in ad& vay, are bound o’ arise, To trequire formal, solemi

amendments of the covena.n‘b 'to cover esach of. these developments would be

clearly imra.ctic Even es 1sting con‘cingencies cah nc’c aJJ be mapped out

with re"pect o all merihex- natlons betveen the nreqent time and September 19#8

vhen the Gens“al Assembly next ‘convenes +The only type of document on which

Zeneral a?veement can ‘possibly be secured 15 one of & general nhture. '
Detaﬂled sp301fic provisions nurport;ng to set forth a;l poss;ble

limitations wovld be pawtlcuarlj' u::fortmate in comurias la.ke the ’

Uhitcd Stetes’ whgre the basic const*tutional document describes treat;es,'

towether with th@ Constltutlon and 1aws, as the supreme ‘law of the land.

Treaty prova'.sicns whi ch, whlle nob-intended to change the existing la.w,

are capable of'creatﬂng confus ion and raisinb multiferious controverszeg_

ere obviously to- be avoided ror this reason alone there migrt be -

constde“able doubt as to the ablllty of the Uhmted °tates to accept a -

Covenant contalnwné uuch snecific 11m1tatlonb. " - _
The for6501ng argunen% n“esenta one ﬁetalled reason why, in attempting:'

to draf*'a t*uaty én. the extremaly broad and covplex subject of humen

rights, the’ Best and perhaps the on¢y practicable approadh is to have a

clear anﬂ simnle GDCumcnt It is qu; te p0531b1e that a Covenant whldﬁ

attem@ts to go 1nio t0b great detail, even if it could ba ratxfled, would

be S0 comp¢ex and conqued &as to be unvorkeb e 1n practlce.

R Since it is d931rabla thex the Covenant be as short and conczse as
poo51ble, the Uhited States believes thet ths ennmeration of rights should '
be 11m1ted to those wh*ch are of basic 1mportance and as to whlch serious

-violatlons migbt vell JLsnify international revresentatlons. The Uhited
States vill at the approprlate £ime - suagest that certain prov1smona, in
addltﬂon to those 11sted above, be- deleted ei+her because they are not of
basic 1mnortance or becauss ‘they are covered,by other more has:c righus. ‘

b Mexico

 Articles 1, 2, 3 and 4 of the Draft provide thdt States shall mnderteke
1) secuwe effectively-in.fhelr 6ﬁmestic le"lslatian the Enﬂmma'rights tated
in the Declaration. HEnce, the- second part of the Covenant (Artlcles M to
22), which in effect con;lrms and provxdes £or 1mp1ementing the Beclaratlon
on Human.Bmghts, aupears unnecessary. If States wndertake to resnect
human rigbts in their- domestic 1egislation no sucheonfirmation would séem
to be required, and as for implementation, this should prefersbly be left

to the domestic jurisdiction of each country, /8 Comments
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B, Corments on the Articles of the Deeft Iiternational (Svenant on -
Eumen Rights

Articie 1. | -

‘The Stetes vartiss hereto declare that they recogrize the principles
seb forth in Part TI hercof as being emong the hwmag rights and fupdemental
freedoms fouwaded on the generel principles of Jaw recognized by civiliged

This article should be drafted in such e way as to exzclude the
conclusion that Siates, not being Porties to the Covenent, were also boumd |
to the principles set forth in Part IT.

2. . Uaited Shetes
Articies 1 end 2 .

It is sugzested vhat these Articles be replaced by & simple statement
to the effzct that the com‘:facting parties agree to observe sud. proteét,
through appropriate laws and procedwres, the husan rights and fundamental
freedoms set forth in Pert IT of the Covenant.

The dstalled gtatewant in Article 2 gppears to be umbecessery. Tae .
otject should ve the establichuent ¢f e Guly to guararies the reguisite
standard of protection, the method of accomplishiog this being the concern
of the state, -

3. Brazili . : _

The Brazilian Geverment is of the opinlon- thst aitention shouild T
given at ths proper mowent to the advisabillty of referring to the
International Declaretion either in this Article ox in the Fursamble to
precede the Covenant,

4, United Fingdom

The words "emong tze" asppear to be wmnecessary and might be deleted.
Without these words there is no implication that ths prinecipies in
Part II ere all the humsn rights and fumdamental freedoms fovnded cn the
general prineciples of law of civilized nations or that they are not.

5. . Uuion of Scuwin Africa
Article 1 ‘

Tais exrticle makes it clear, by the use of the words "as being among”,
that the rights and freedom Gealt with in the Coxvention, are not eshaustive,
These words imply that there are other fusdamental rights emd freedomy nob
envaeyated in the Comventlon, This meerns tha® sven if a stete wers to
~accede to and Laitlhully carxy oub the Convention, it could still be accused

Jof the violation
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of . the violation of some.other.allegad lnman rights of fundamental freedoms,
This wculd destroy cne of the signal advantages which might be derived from
this Ceonvention, should it for the- time bezng be regarded as exhaustive.
Such ap exhaustive Convention would erciuvde attacks in regard to rights not
.safeguarded in the Convention, -Under this Art:cle as it stands, however,
the door is kept open for continued internatiouaL recrimwnatlons in regard
to rights not specifically recognized as Dimdanental.

Article 26 of the draft convention makes p“OVl:lon for amendment. If,
therefore, in the light of experience it may anpear de31rable to add to the
1list of himan vights, amendments ‘o the Conventlon could be effected by
the machinery provided, For this reaseﬁ'the'ﬁhien éeﬁernment feoel that
the Convention on the point of what are and whai are not fubdamental human
rights shouwld not be vague and amblguous, but should, until the Conventlon
is amended, be:cxhavstive, '

Also tie Words "founded on the gereral principies of lew_recogniﬁed
by civilized natioms", are open to cbjection. To begin with, the
correctress of the statement that all the ri ghts and freedoms dealt sith
in this dreft, are foundsd on these general princlples, is highly
questionable; By this draft, the iﬁdlvidual is made tne subdect of
internatiofal law to an extent pre»ioosly altogether ‘unknown. If it is
adopted, international law will, as between the parties to the Conventlon,
Pe concerned not merely with the relations between stateu. Ihere will be
added to it, as & recognized spnere of appllcation, a large new field
comprising the rélationships betweén states and 1nd1viduals, which are
implicit in these fundaméntal ri ghts and f“ﬂedoms. This exten31on of the
domain cf'internatlonal law, is not, of ccurse, entirely an 1nn07ation, _
There are!extreme and excepticnal cases in which such relations hlps already
are the recevnized coucern of international 1aw. But to say that thls '
extension | is founded cn the gensral prlnclples of 1n+ernat10nal law, is to .
nake ra+her too much of occ331ona1 departures from estab 1shed prlnciples, and'
too llttle of a development whlch is threaten;ng to asstume the nroport;ons
almost ofla révelution, '

It may Turther, be anticipated that the words referred to above will
sooner or|1ater, as po’ltical exigencies ey requ;re, be used as an argument
for the proposition that, the Convention hav1ng been adopted by the
necdssary two-thirds (or-more) of the members of tne Unlted Rations, the
principles set forth in it elther constitut e a mére Testatement o&, or have
become part of, the general prlncinles of inue"natjc1¢l law, and are
therefore binding also upon those vho have not acceded to the Convention.

/Those who
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Those who are unable to sign the Convention may find that they have
evoided treaty obligotions merely to bée confronted with so-cailed legel
cbligations arising from an alleged genersl internetionsl lsw declared or
created by the consensus of the majority of the "civilized" nations. It
nay be that such an argwment could find little support from the recognized
authorities of today, but it would most probabiy nevertheless appesl to a
nunber of mewbers of the United Nations large enough tc force a State which
43 nob 2 pearty 1o the Convention, Lako the position of o defendeamt "bgsfw%
the United Nations. -

‘For these reasons we would suggest that this Article be redrafted to
read as follows: : o .

“The States, parties haz;eto; declare that they recognize the
rights and freedoms set forth in Part IT hereof, es fimdamentel human
rights and fundementel freedoms," |

JAvrticle 2
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Article 2
 Every. “+atei_parf?'heratoj.uﬁdéltaLes to ennure:
{a) that its Yavs 8écvre to all persong under its jurisdiction,
.- ¥hether citir eﬂs,‘Eyzuonb oit foreign nationality or slateless perq”ﬁS,
the snicyment of these hman rights and fundamental freedoms; |
(b} - that such laws, resnectznp these human rights and Pundamental
- .freedoms, conuform with the general principles of law recognlzed by
civilized nations; | ' '

{e) that any nerson whose rlvhis or freedoms are violated shall have
en effestive vemedy, notwithstandineg that the violstion has been
cormitted by pér;éhy a@tirv in an official capacity;

{a) tbat such remedies shall be enforcesble by a Judiciarv Whﬁse _
independencge ig aecurod; and -

{e).r that its nolice and executive officers sh:ll act in §gpnor+ of the
enioyment of these rinhts and fresdong,

1. United States
Articles 1l end 2

It is sugsested that thece Articles be replaced by a simple statement
to the effect that the contracting perties agree to observe and protect,
through appropriate laws and procedures, the humen rights and fundomental
freedoms set forth in Part II of the Covenant.

The detalled statement in Article 2 appears to be umnecessary. The
object shomld be the establishment of a duty to guarantee the requisite
standard of protection, the method of accomplishing this being the concern
of the state,

2. Bragzil

Section (b) sesms wmnecessary. Section (&) should come before sections
(¢) {d)., These itwo last sectioms could be combired, thus ensuring not only
an "effective remedy", but also recourse to an independent judiciary for
enforcement,

3. Dnited Kingdom
Article 2 (b)

This paragraph merely seems to repeat the sense of Articles 1 and 2 (a).
If thet is so, it might be omitted altogethier., If it is meant to express
some other thought, this should be made clear.

%, . Union of South Africa
Article 2

In paregraph {b) of this Article, there is another reference to the

"ceneral prireiples of law recognized by civiligzed nations”, The purport of
' /this vhole
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this whole peragrapia is not clear to us. I% seems to add rothirg to what
has alrcady been said in peragraph {z). _

Also the words “these human rights and fundemszmtal freedoms” and
"these risghts end freedoms”, in paragraphs {a), (b) and (c), are confusing..
In their content with Article 1, they refer to "the human rights and
frndomertal freedoms folmded on the geneval principles of law recognized by

“eivilized nations”. These are not the human yights and fundamental freedoms
dealt with in the Couvention, In terms ofIAr‘cicle 1, they constitute the
geneval comprehensive category of such rights' and freedoms, smongst which
are . included the righis end freedoms cdealt with in the Convention, - The
drafting sezms to be faulty, This werlid be rectified if the suggested
redvaft of Article 1 is adopted. Otherwise the words "the human rights

end fundamental freedoms sot foxth in Part II hereof”, shovld be substituted,
in parvagrapa (a), for the words "these humen rights and fundamental freedoms”

Jixticle 3
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Article 3
On reo 1pt o a request to this effect from the Ssecretary~fenersl of

th° Lnlted Wations made under the autho*;tv of a resolution of the Ceneral

Ass mblvl_thp Gove;vnent of any. pdrty to thisg Covonant chall suenly an

zﬁlanEulon as to the manver in which the law of thab State gives effect-

to any of the nrOV151ons of this Covenant.

l._ﬂ ¥gtherlands
| 6? aragraph 2 of Observatlons on Emplementatlcn-
| "In this resPect, attention may be drewn first of all to Article 3
of the Covenavt providing that each Party shall bind itself to supply
an erplenation as to the manner in which its law gives effect to any of”
.tﬁe provigipns_df the Covepant., It might be advisable fo elaborate =
this rule, as one of the first stages of the procedure of
implementation, when this matter will be considered more in detail.”
2. Brozil
In the recess between two sessions of the Assembly, the request could
be made tnder authority of a resolution of the Economic and Social Council.
3. United Kingdom
Article 3
It is svgpested that the last two lines should be redrafted as follows:
"Supply an explanation certified by the hishest legal authorities

1

of the stste concerned as to the manner in vhich the law.....

Tre inclusion of this sentence would proiide an edditional safeguard
in ensuring that the information supplied is accurate and relisble,

[ixrticle %
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Article &
l, In tims of war or other public emerseh a State may take messires

dercoxating from its obllﬂations under Article 2 above to the extent str*ctlx
Limited by the exipencies of the SltUEt on,

2. Any State party hereto availing itself of this right of dero"atlon sha’l
inform the Secretary-Ceneral of the United Nations fuily of the measures which
it kns thus epacted and the ressons therefor. It shall also inform him as and

vhen ths measures cease to operate and the provisioms of Article 2 ars being
fully execubed. ' | |
- 1. Ihnited States
The deletion of this Article is suggested for the reason that it cérries
an vnwerranted impli»ation that the rights set foxrth in the Covenant are

absolute, While this is true of some rights (suck as freedom from slavery,
torture and mutilation) others must be regarded as relative, This is
indicated in Article 27 of the draft, 'The relationship of these rights to
each other and to ths general welfsre can be altered not only by war or
other national emergency, but by other factors. For.example, the concept
of freedom of expression has been limited to recognize the right of the public
to be protected against fraudwlent sdvertising. The effect of war or national
emergency does not, therefore, justify a state in "derogating” frem its
obligationg, The ohligations st11l remain fully in forbe and the qﬁestion_
remains whether limitations lmpesed are reasonable undsr the circumstances.

The United States has in mind a limitation provision, appliceble to
the entire Covenant, somewhat along the following lines:

"The High Contracting Parties agree that a State party to this

Covenant may take action reasonably necessary for the preservatlon

of peace, order, or security, or the promotion of the general welfare.

Such action by any State party to this Covenant mnst be in@osed.by or

pursuant to law,” _ :

Here or elsewhere in the covenant it should be made clear that no one
shall be denied equal protectlon of the law with respect to any of the_
rights and freedoms set forth in the substantive articles of the covenant,

Article 27 of the Commigsion draft would be merged in such an article;

2. Brezil

1% should be said, after "a State may take measwres" --“in'accordahce
with its own political Constitution,” ” ' '

The restrictions of a general character set forth in Article 16,
No, 3, of the Covenent, in relation to fresdom of religion, should also be
mentioned here. - ' ' '

/Article 5
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Article 5
Tt s%aml be unlawfu_ to deprive any verson of his life save in the

eecution of the sentence of a vourt fo1lov1nﬂ his conviction of a crime -

 for whlch_t%zs ocnal_y ig provided hy law,
} l. Braz" L.
Tt. woula be pre?erable to say “by law in force at the tlme whgn the

.offenae was comltted" : vrecisely as mentioned in Article T of the
Declaration, Instead 6f the periphrass "it shall be wnlawful” it would be
better to sy 'no one shall be deprived of his life” B followl.la the form
. q_d_c_}g_}ued fer Ar;?;n,cle 7T and the subsequent artlcles.. .

- Ths representative of Urugusy suggested an additional article for the
“CQvénant,which would ban the death penalty for political offenses; - it
would be convenient to say "merely politvizal”. The Bragiiian Government
endorses. this sugaestion, which could be incorporated in. the arvicle under
reviey. .. o

e 2 Unicn of, Sauth Afriocs -
s - ‘This article, :if it means what it says, could hardly be accep‘bable to
- any country. ' It seems o recognlze one excepiion only to the ruie that no

person may be deprived of his life, namely, the execution of a death
sentence,. This leaves out of account-the killings vhich nay be necessary
Qfo:_#he suppression of rebelliens or riots, or in sclf defence, or in the
defence of the life or limbs.of another. These further exceptions would,
no doubt, be récogpized éverywhqre.. In the Union it is also permissible. to
kill in attempting to effect arrests for certain offenpes,_where fhef
offender cannot.berapprahended\and prevented from escaping by other means,
There are probebly meny, ot;er comtries where this exception ls also -
recoznized,

It may be said that the suppression of rebellions and riots would be
covered by the provision made im Article 4 for the right of derogation in
cases of public emergency, but in terms of Article 4 (2) that wouwld in each
case entail a full explanation to the Secretary-General of the reasons 190y,
the messures taken, with a possible enquiry into the question whether those
measures counstituted a derogation beyond the "extent strictly limited by
?he:exigpncies of the situatiom’.

it may'further be said that it would be undesirable to burden the text
with obvious exceptions, - But. why then has the most obvicus exception; the
exegqtibnbof death sentence, been specifically mentiorned, and why have the.
excentions to Article 9 (2) been emumerated writh éuch particularity?

/Article 6



Tt shallibe umfesnl to : person 48 eny
mutilation or medical or scientiﬁc expit ihenbation against:

1. Brarzil

It would be praferable to say "by lew in force at the time when thé
offensevwas committed™, precisely as’ ! pentioned {8 Article T of the .
Declaration: Insiead- of the periphirase ™4t shall be" unlawful” it would ‘be :
better to say "no one shell be deprived of big ure" followizg the form
adopted for Artiele T and the Subsequént ‘hwtiblas« '

JBwticle 7
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Article 7

No person shall be subjected to torture or to cruel or intuman
pgpishment-or t0‘cruel.or iphuman indignity.-

1. Unibed Kingdom
Article 7 .

The present text cannot, with its use of the subjective terms "cruel’
or inhuman" in the second helf of the phrase, be inciuded in.a legal
instruzent such as the Covenamt.

Tt is suggested that the first step should be to-determine, perhaps
by discussion in the Drafting Committee, the exact nature of the idea
uﬁderlying the present text,

2. | Union of South Africa

Artiele 7 ' ' ,

The expressions "eruel or inhuman punichment and "eruel or inhumen

indignity"”, especially the latler, are somewhat vague, Tor the purposes of
a document creating international obligetions, The standards of cfuelfy,
intumenity end dignity vary according to times, places and circumstances,
Any munichment which is c¢learly excessive, may be said to be cruel and -
inhuman .in relation to the offence committed, and whether or not it is
regafded as clearly excessive in & particular community, depends upon the
protective needs and the general concepts of justice prevailing in, that
compmity, It is not so very long ago that hanging was not considered a
cruel inhumen punishment for a petty theft. Today there are an inereasing
nunber of humanitarians who regard corporal punishment and solitary
confinement on a spare diet, for whatever offence, as too inhuman to be
tolerdted. ) | |

In regard to cruel or inhuman indignities, the United Nations, in
attempting to apply this provision, would guite probably soon have to deal
with alleged mental cruelties and will in any case be faced with divergent
national and personal notiens, prejudices and susceptibilities, which determine
the sense of dignity.

For the sbove reasons the Union Govermment consider that the words "or to
eruel or inhuman indignity” should be deleted, . The specific abuses against
which they are aimed, are not obvious. If they are in the main, degradation
of the nature practised in Bucherwald and Treblinka, it could be argued that
these words are unnecessary, as the guerantees of life and libsrty in
Articles 5 end 9 would, if this convention 1s at all effective, in themselves
make such conditions impossible,

[article 8
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fyticle 8
1. Mo person shell be held in slevery or servifuds.
2. No person sha.ll be_required to perform for forced or compulsory lsbour ina

any, fbrm ofher ’ahan _.abour exactﬂd. ag b punishment for ciime of vhich the -
;Eerson cgggerned has 'been convicted by dus process of law,
3. Por the pwposes of this Article, the texm "forced or compl sory lsbour”
ghall not include:
(a) any, service of & purely military chs.ra.cter, or service of &«
n—militam' cheracter in JIhe _case of conscientious cbjectors, emacted
in vir‘bue of compulsory military service laafs
('b)_, eny service exected in capes of emeygency created by five, flood,
famine, earthgn_kg, violent epidemic or epizeotic disease, imvasion by
gnimals, insect or vegetable pests, or ‘similer. calamities or other
emergencies threstening the life or well-being of the communitys;
(e} any minor communal services considered as normal civie o‘bli@tiom
incvmbent upon the members of the commmity, provided that. these
obligations have been accepted by the members of the commumnity concerned

directly or through thelr directly elected representatives.
1., JNetherlands

(a)} It will be desirable to have an sdvisory opinion of the .
Internstional Labour Organization on this erticle dealing with forced
or compulsoxry labowr,

{b) Paragraph 3 (¢} should end as follows: “"Provided that these

obligations have been contracted in the wammer usually adopted by that

coumunity” . | _
Comment: The provise suggested by the Commission goes too far, as
1t cannot be assmmed that in all countries minor commmal services
cen be authorized only by elected repreaenhatives‘

2, . Brezil

Tt is suggested that the word "orime” in No, 2 of this article be
substituted by "offense", inasmuch as thers are cases, such as vagrancy,
in which legal punishment often takes the shape of compulsory work.

The provisions of section 3 {a) should include not only comseientious
objections but women also, since the latter may be subject to compulsory
services of a non-military nsture, es exemplified in the case of the
Prazilian Constitution, Article 181, paragraph 1.

The Brezilian Govermment suggests & provision, which ‘gould perhaps be
inserted as item (4) in-this Article: |

“'l:he dm:y vhich every person has of contributing to the welfare of the

[commmni ty
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commumity to which he belofijgs and of So-bperating with the state in
measures for the preservation of soetal ﬁrder. '

. Thig ;s_conpequent wpon the fach that it is not only through work that
every one can and should contribute to the common welfare; there are many
who, although mmable to work, cen still render an efficient contribution -
through other means.

3. United Kinr~don
Article 3 {2)
It is t_?_mon practicer~for courts simply to sentence -offenders to. -

imprisonment and the guestion of what work prisoners do while in prison is,
ag a rule determined by the general prison regime, in which the capasity and
the interests of the prisoner are teken predominauntly iuto consideratiom.
The follewing text ls therefore suggested instead of the present text:
“No perscn except in the couwrse of serving a sentence imposed by
& competent cowrt, shall be required to perform forced-or compulsory
labowr”,

fArticle 9
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1. No person shall be stbjected té eviiltrsry arrest or detention:
2. No person sghall be devrived of his liberty save in the case of:
{a) the arrest of a person effacted for the purpose of bringing him
befdre a court on & reasonsble suspicion of having committed s orime. -
or which is ree.sbna.bly considered to ‘De imedia.tel;r mcessa:r.'y to prevemt
his cormittig a‘crime; . .
{b) the lawful errest and detention of s person fe non«-conrglianca
mththelawftﬂord.erordecreeofacom’b, [
(c) - ithe lawfl detention of o person aentenced after comic‘tion to
deprivation of liberty: ' ' ' C ' '
{4) the 1awfu1 detention .of persons of unsound mind;
(e) the perental or gmsi:parental ‘custody of minots s
(£} the lawful aﬂeat end detenition of a’ person_to prevert his '
effect:.ng an unauthorized entry’ into the - comtry, ' )
‘(g) the lswful arrest and detention of aliens against whom
deportation proceedings are pepding, R
3.  Any person who 1s arrested shall be informed promptly of the charges |
against him, Any person vho 1s srvested under the provisions of sub_m

.(8) or (b} of parazraph’ 2 bf this Article shall be brought promg_tg 'ba:?ore &

Judge, and shall be tried within'a reascnable time or released,
b, . Every person who ii deunrived of his 1i'berty shall have an effective
remedy- in the wature of: "habeas corpus” by which the lawfulness of his |
detention shall be ﬂecidﬂd speedi_]_g by a court ar and his release ordered if
the detention is not lawful. |
5. Every verson shell heve an ¢énforcesble right to corpensation in respect
of eny unlawful syrest or deprivetion 6f liberty.

1. DNetherlands

To paragraph 2 (@) should be added: "or suffering fram & serious
contagious dfsease".

2. Prazil
No ‘mention is mede of’ flagrente delicto, although item (a) would seem

"'to cover this case,

3, * United Kingdom
Article 9 (1)

This 18 a provision, which mey be suitsble ‘For the Declaration, but
being governed by the subjective word "srbitrary” is unsuitsble for the
Covenant,

Tt 4s suggested that this paragraph be delétsd since ‘the following
paxagraphs of the article combain the precise obligations.

/In comnestion
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In compection with Article 9 {2} the restrictions, which cen be
placed on persons having dengerous infecﬁious diseases, should be borne in
mind,

k. Uuion of South Africa
drticle O

: The ezceptaens to the rule that no person is to be deprived of his
liberty, emmerated in Clause 2, do not inter alia seem to lutlude the
following:

{a) The errest and detention of eny person for the purposes of his

removal: from one provinee of the Union to ancther, wunder Section 6 (1)

(b) or 21 (b} of the Immizrants Regulation Act, 1913, end the removal

from the Union of persons ovher»tnan;glienai under Section 22 of that

Act, Section 1 (16} of the Rictous Assemblies and Criminal Tew

Anendment Act, 1914, Section 29 (5) of the Native Administration Act,

1927, or Section 143 .of the Insolvency Act,. 1936.

{(c) The arrest of witnesses in order to bring fhgm'before_a_court or

other tribunal (such as a Governor-General's commission under:

Section 3 of Act No, 8 of 1947) for the purpose of taking their

evidence..

(d) The detention of children in pursuance of the order of a.children's

court under the Children’s:Act, 1937 as such a court does not comvict

-4 child, but may order his detention if satisfied that he is a child in

need of care, Such an order is not a sentence "after comviction", and

doces, therefore, not fall within the texms of Clause 2 {¢¥.-

It will be observed that the cases referred.to in paregraph (a) above,
canno§ be_included in-tpe exceptions to Clause 2 of this Article, wunless
Clause 1 of Article 1l is deleted or modified. -

5. Eagpt _

With recard to sub-peragreph (b) of Article 9 (2) thé Royal Government
eonsiders that the word "court” should be replaced by "judieial authority”
since wnder some legislations "orders or decrees” may be issued by the
Publie Prosecutor's office. (Parouet), which is & judiclal suthority but is
not a "cours”. ' S

Paragraph 5 of Article ¢ also calls for some comment, In some countries
the State bears no responsibility for the acts of agents of the judiciary,
If agents of the judiciary commit an offence the State can only he held
responsible to the individual whose rights have been violated in very
exceptional cases, In certain cases, moreover, the injured person will
be able to have nersonal recourse against the agent of the judiciary gullty

of the offence,
/This Article
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This Article shotld be imtevpreted in the light of the above comment.

6. Noxwey

As to Article 9, 2 {a) in the Draft Intemational Govenant, the
provisions to arrest a person to prevent his committing a crime, migh'b
be open to objections on priasciple. As to Articie 9, 2 (b), it. seems
advisable to extend these measures to 1ncluﬂe also persons suffering from
conte.glous diseases (confer Norwegian 1aw of 12 Dacember 1947 on measures
against venereal diseases, Ar‘bicle 8) . Also in Norwsy. alcoholics mey be
subject to detentlon according to & Hanregian law of 26 May 1939, Art:.cle Ts-

Jartiele 10
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Article 107

io_Pe*gon shall be ijpr*sciﬂd or neld in servitude in consequence

of the mere oreacg of a contrqctual oblisation.
1. Tetherlende
The rule thét no person shall be imprisoned in consequence of the

nere b"eqch of 2 contfactu&lldbljgatibn, éhould bg rest:icted_to the
breach of conzractual obligetions in the field of labour; in this way tho
posai bllitf vill remain of ho ding in servitude @ person Who does not
fulfil any financial obl 1gat10n result*ng frow a contract.

2. Brazil

The cese of servitude has been mentioned in Article 8 and there is
no need to restate it here. The prohibition of imprisomment in consequence
of breach of contractual obligation would fit better umder Article 9.

3. United Kinedon

The words "or held in servitude” suggest that in certain circumstances
a person may be held in servitude, a position which would of course
contradict the proviscion in Article 8 (1). It iz suggested therefore
that the words mentioned be deleted.

The point at issue in.this Artiecle is that no person should be
imprisoned merely on the grounds of the breach of contractugl sbiigatlons.
In order to bring this point -ut more clearly the following redraft is

suggested:
"Ilo person shall be imprisoned merely on the grounds of a

breach of contractual obligation”.
L, Uniocn of South Africa
Article 10. The meaning of the words "the mere breach of a

contraciuel cbligation", is not quite clear. These words weuld cover thc

case of a statute which simply provides that the breach of any provision

or a provision of a specified type, in a particuler kind of contract,

is an offence punishable by imprisonment. Bub there is elso

another possibility. A statute may specify certain acts or omissioms,

ocrdinarily specified in = particuler kind of contract, and provide that

persons vho have entered into a contract of thet kind, shall be guilly

of offences if they perform those ects or are guilty of those omissions,

adding a fine or imprisorment as punishment, This would create

statutory oblimations which may or may not coincide with the actual .

rrovisions of a particulaf contract. In such a case, even if the statutory

ané contractuel obligations happen to coincide, it could be said that

the'breach is not a breach of a mere contractual obligation, but a breach alsc
- Jof a



of & stetutory obligation, ﬁg@lpgpuénsituattoné ¢ould erise algo under the

common law, A pledges, for lngtance, who does away with the pledgsd goods,

" wouLa ée gulity oI a.ox_'ea_cn O contract, and AT Lne came time of thel't,
"This arficle seemd to 'gd beyond the concént 6f elemeritg¥y huwah”

rights., Theére 18 nothing particularly shécking in the imposition of”

_ lwprisonment, whefé the public itfitevest o 'réduired, for the breach of

o contractual oblization, ¥oluntdrily underteken with the imowledge that.

a breach of that obligation will bé'an offénce for which’ imprisbnment

may be lmpoged,
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Artidie 11
1. Subject to sny gemersl law tiot ééntrary to the purposes and prineiples

of the United Nations Charter end adopted for specific reasoms of security

- or in the gensral iapterect, there shall'be liberty of movement and free

choice of residence within the borders of each state.

2. -Any person vho is not sublect to any lawful deprivetion of liberty

or to any outStanding chligetions with regard to pationsl service

shall be-f:ee to leave any countx»y inecluding his own,
- 1. TNetherlands
(a) The present text implies the unrestricted liberty of movement
from the mother country to any other territory of the State which

Liberty in some cases would seem to go too far.

(b) As to paragraph 2, cf, the observation on Article 10 of

the Declaration., '

2., United Xingdon

Article 11 {1). The first two and a half lines of this paragraph
appear wmsuitable for inclusion in the Covenant, They contain such a

-wide and subjective exception that the provision is left without eny
- sufficiently definite legal content., It is suggested that further careful
consideration be given by the Drafting Committee to the implications of
this text in order to see if it is possible to produce a provision, which
will have a sufficlently precise mﬁaning and yet will not prevent
-:estrictiohs by states, to wvhich on "human rights" grounds no ohjection
can reasonably be taken. Further, in so far as such reasonable
restrictions ave specified here, there will inevitably be close connection
between them and the provision in Article 9, seeing that temporary detentim
may be necessary to enforce such restrictions.

Article 11 (2),  Apart from obligations with regard to national
service, there may be other ones, such as obligations relating to taxation
or the maintenance of dependents, of vhich account should be taken here.

It is suggested that the text would be more accepbable, if it were
redrafted on the following lines: '

Fasase National Service or against vhom a judicial oxder

restraining his departure without giving security has been made
- on account of other alleged outstanding obligations shall be

1t

Pree 0. ceens
Further in this comnection it must be noted that it is sometimes
desirable to protect primitive or umsophisticated communities from
exploitation abroad by imposing controls on emigration.
| [Further
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Further cowtrols may be imposed. on: emigration to assist a neighbour

country to control illegal immigrabion..
3, Union of South Africe

Articte 11, In regard to Clause 1 of this Article the Coumission
on Fuman Rightts would seem to bave gone beyond vhat could legitimately
be regarded as a Human Bight‘. -

In soma-countries labour per force has to;l'be controlled: -and-_ ipdividuals
| may be reguired to work in-specified industries: and: even in specific
localitiesy A VWhere this happens it cammot be said that the individual
has a free choice of residence. _

In some other countries with a sulti-racial population a2 in -
South Africa, it has been found necessary in the interests of peace
and good Govermment to proclaim reserved eresa in favour of the different
sections of the populatiom, In crder to prevent eaploitation by one™
section of the other it has been found necessary to restrict and control
the free movement and Pfree choics: of residence on the part-of individuals
belonging to different gectiong of the.populéition. Thus in South Africa
Europeans may not enter, purchase lend or reside in Native reserved
areas without a permit, amd vice versa, B

 Similarly for instance it has been found necessary.in the interests
of the geperal velfare and good govermment to restrict the influx of
large numbers of unskilled lasbourers. into urban areas in circumstences.
whet.:e._a;z_.adeciuate supply, of lgbour already exists, and housing accommodation
is inadequate. To permit uncentrolled population movements 4n such '

circumstances must necessarily heve a depressing effect-on H&Ige_rét%";
lead to wmemployment and ‘overérowding-with its resultant 'dele*berio*hs
effect on public health .and public safety.

- It i8 true that the Sreedom of movement and free choice of resideance.
is "subject to any general lew not contrery to the purposes and.principles
of the United Wations Charter and edopted for specific redsons of security
or in the gemeral interest”, But 'in soms’ 6f-1'_.he‘ cases mentiénea.',iq'bavs
the restrictions on movement and residence are not gemeral but sectional
end it is doubtful vhether the Clause as row framed covers those cases,

If it is not, to.be deleted, it ought o be -reframed..

farticle 12
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No alien legally mdmitted to the territory of s State shall be
arbitrarily expslled therefrom,

1. lve"hmis )

(a) The rule that no alien legally admitted to the territory

of a State shall be arbltrarlly expelled therefrom should he made

subject to the condlt_on that the alien does not change his

nationality after hlS arrivel in the comntry; in some cases, a

State may Wmsh.to restrict the number of nationals of a special

coumtry.

(b) The word "arbitrarily” should meen that expalsion by a judicial

body is allowed.

2. B“a21l

The expresszon afbitrarily expelled" is rather vague, The following
wording is suggested* ) o

"No. alien 1ega11y admitted to the territory of a State shall be

expelled therefrom without Judlclal homologatlon of the order of _

expulsion.” |

3. United Kingddm

frticle 12, The present text dependent as it 1s on the subjective
word “arﬁitrar*l&" ié"unsuitable for the Covenant, The Uhited'Kihgdom
rewrﬂsentatlve on the Draf*ing Conmlttee will be reedy to collaborate
_wﬂth hls colleagues to see if a text sufflciently precise for the Covenant
can he found, whlch will be generally acceptable.

b. Union of Sou‘th Africa

Artwcle 12, Under our 1mmlgratlon laws it 1s quite a common practice_
to issue temporary permlts to aliens, admittlng them to the Union _ |
for a specified perlod, or for an indeflnlte perlod Which nay be terminated
at any time, Tt should be made clear in thig article that it does not

aple to the expulslon of such aliens for no reason.assigned, when the
temporary permit has lapsed and that such expu151on is not to be
regarded as arbitrary. :

Here also, 1t is ﬁot apparent why the right of an allen nnt to be
expelled except upon some reascnable ground, shoald be regarded as a -
fundamental human rlght

5. IEgypt

Article 12 calls for corment, Its provisions do not prevent the
expulsion of an alien whose presence might be prejudicial to public order,
or to the public peace, public morals or public health; or of an alien
sentenced for a crime or offence punishable by more than three months'

| /impriscmment



irprisomment, or of a destituls alien who is & chuvge con public funds,
The Royal Government cousifers, thereiore, that this firticle should
be inberpreted in the light of the above comment. |

farticle 13
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Artiele 13
1. In the dete'ml.atﬂon of a anv cvamﬁJaT chg_g§ ageinet him or of any

of hig civil rlghts cr obllgatlona, evarv pereon is entitled to a fair -

hearing befere an inds pen en"' and ugaawtlul tribunal and to the aid of

a gualified yopresentative of his own cholce.

2. Ho person shall be convicted or punished for crime except after public
1. Netherlends
4 third pavegraph should be added: "All judgments shkall state

the grounds upon which'they are based and in penal cases they shall

indicate the legal provisions upon whick the condemnation is based”,

Comment: Such a clause seems perticularly important with a view

to possible internaticonal control of such scntences,

2, Brezil

In conmection with No. 1 of the srticle, it might be appropriate
t0 add a provision along similer lines to that in the final part of
Article 6 of the Declaration; which reads "and if he appears in person
to have the procedure explained to him in a memner in which he can
understand it and to use a language vhich he ¢an speek.” Attention is
drawm to the remerks of the Brazilian Governuent under Article 6 of the
Declaration. .

No., 2 might be amplified with a guerantee of full delense as set
forth in the second period of Article 7, No. 1 of the Declaration: "at
which he has been given all guarantees necessary for his defemse,"

3. United Fingdon |

Article 13 {2). Iogically speaking this paragraph should come -
before Article 13 (1) and therefore it is considered first,

The following alternative sentence might replace the original one.

The reason for this amendment is that 1u some coumbries portions of
a trial are held in camera in certain circumstances.

"Ho person shall be convicted or punished for crime except after
trial, which shall be public, though certain portions of it may
be held in camera for reasons of public security.

in some countries portions of a trial may be held in camera
for reasons of morality, decency or in the interest of juvenile
offenders”.
Article 13 (1). There are certein administrative tribunals of first
instance in the United Kingdom dealing with particular matters (such as
the right to unemployment benefit or applicatioﬁs for deferment of national

[service
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service on grownds of exceptional hardship), where the assistance of
legal edvocates. is not permitted. Such cases sre however outgids the -
scope of this Coverant. It is prefersble therefore to confine this text
- 4o the sphéve of human rights end €0 redraft it for the purpose as follows:
" 43n4he determination of ‘any criminal charge egainst him or in
the vindication before the courts of any of the hupen rights

provided for in this Covenant every person is entitled %0 v...s

4. Uuion of South Africa’

Articls 13, Insofar as Clause 1 Telates to judicisl proceedings, -
there can be no cbjection against it, There sre, however, many instanses
in which civil rights or obligations may be gaid. to be determined by
iquasi-.judticial statutory author-ities. Sueh mthorities must; of cowrse,
obgerve the elementary rules 'of justice. Imter alia, they must allow
the parties concerned an opportunity of presenting their ¢ases, but they
are notb necessarily bound to grant them or their representet{ves an
ora]s.':he'a'i‘ing. More ofteh théf fiet 1t is sutficient if they allew the
parties concerned an opportunity of submitting writfen’ representatione‘

1

In the preparstion of such representations the parties are, of course,
at liberty to employ yhatever” legal aseistance they may desire, " If
this article meane {as 3t may well be interpreted to do) that also
quasi-,judicml tribunals must in every case be bownd to hear oral
-represen’catlons by the parties concerned ‘or theif legal representatives ’
there ere many changes ‘which would have to ‘be made in our laws, and’ i
séine casee such changes may te found To be quite impractlcable.

. Clause 2 seems '!:o exclude all trzals 1:1 camers, ‘while in terms

of Section 220 {4 of the Uniocn's Criminal’ Procedure end Evidence Act,
1917, a superior court may, whenever it thinks £it and any infer:u.or court
may if it appears to ‘that ‘court to be in ‘the interest of good order or
'public morals or of the ‘administration of just ice, difect that a *hr:.al |
"'shell be held with closed doors, The su;:erior courts, s although they have
'8 free diecretion, seldom exercise’ th'?e pmrer, but there are, of course,
occasions when the interests of justice require that it shoild be
_ exerciged., - Where a person under the age ‘of nineteen years ' ig $ried, the
trial is,” in tems of Section 230 (5) f thet Act held with closed doors., |
The accused's ati:eme'y or couna:el and parent or guardian are entifled °
" %o be presen'b but o’ other person vhose preeence is ot necessary in
comnection with the trial, is admitted without the authority of the
presﬂiﬁg oi‘fieer.

;'_5‘.-,-. Norwa

Iiegard'ing Article 13, 2, it is presumed that this provision does not
exchudo punishment in those cases especially provided for by law, where

fines may be imposed by the police, Jarbicto 1k
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Article 14 . _ ’
1. Ho person shall be hedd guilty of 2uy offen e_on account of any. act
or omission vhich did not zotgtitut~ such an offence at the time when 1t

vas_comnitted, nor shell he be lisble %o any greater punishment than that

prescribed for such offemce by the low in force at the time uheun the

offence was comritted.
2. Yothing in this Arulcle shall prejudice the trial and punisﬁment of
any pereon for the commisgion of any act which, at the time it wes committed,

wvas_criminal according to the general principles of law recognized by

civilized ﬁatione.
1. United States o )

Parcgraph 1 of the Articls provides protection egeimst ex peat facto
lews. The United States feels that this right should not De impaired.
Paragraph 2 should therefore be delefed.

2. Brazil

Attentlon is called to the commente of the Brazilian Government
under Artlcle 7 of the Declaration.

3. Egypt

Article 1k, though 1t laye down the princip*e of the non-
retroactivity of crimlnal legislation, attempts, nevertheless, to restrict
thet princinle by enacting in paragraph 2 that "Nothing in this Article
shall prejudice the triesl and punishment of any person for the commission
of eny act vhich, at the time it ves committed wee criminal according.
to the general pr*nciples of law recognized by civilized netions . This

paragraph clearly had in mind the prosecuttons of wer criminals, It
departs from one of the fundamental mexims of penal lay laid dowm in the
constitutions of many Seates.

The Nurnberg Tribunal judged war criminals for any acts the; had
comuitted which were considered as war crimes under the London Convention
of 8 August 1945 and_eertainly the atrocities committed by those criﬁinels
could not butljuetify the'ﬁxocedure advocated in the Iondon Comventiom, |

The Royal Govermment therefore considers that this paragrsph
should be delsted from the draft Convention, particularly as it is
included in the draft Declaration. It might meke 1t Aifficult
fob some States which did not accede to the Iendon Convention of
8 August 19&5 to ratify the draft Convention, Besides, the United Nations
has decided to draw up 8 code of international penel lew which will
make it nossible in future for war criminals to be punished witheut

difficulty. Jarticle 1
icle 15
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Axticle 15

Ko perstm -#hall be deprived of. hia _;uriﬂical persomlity.

1. Hetheraands -

It must be understood that this article ‘deoes. mt exclude & legal -
provision that special categories of individuals, for instance merried
women, Will need the sutheiization of other individuals when,they
have to appear before a law Court,

2. Brasil-

‘he Brazilian Government enmdorses the sugzestion of the representative
of Uruguay’, that the expredsion "no humen being”-be used instead of "no
person”, “ths excluding Juridical persans.

3. United Kingdom

Article 15, The exact. intention of this provision is not
understood, "Deprivation’ of juridical personality® may ecomvey.some
defined meaning in relation.to some syatems of law; but some other
rendering is reguired to make the provision generslly intelligible.

It is only after further elucidation that the United Kingdom will be
able to reach ary conclusion with regard to this provision. K

Jarticle 16
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Article 16 .
1. Every person shell have the right to freedom of religion, conscience

end belief, including the rizht, eithsr alone or in communltg_w4th

other persons of like mind, 4o hold and marifest any relimious or oiher

belief, to change hig belief, and to p“actlce any form of religious

worship and observance, and he shal’ not be required to do any act

which is contrary to such worship and dbservance.

2. Every person of full ags and sound mind shall be free, either ‘alons

or in a commmity with other persons. of like mind, to give and receive

any form of religious teaching, and in the case of a mlnor the_parent

or_gusrdian shall be free 1o determine what religious teaching he shall
receive. _.
3. The above rights end freefons shall be subject only to such limitations

as are prescrlbed by lav end are necessary to protect public order and
welfare, morals and the rights and freedoms of others. ' '
1. Netherlands
{a) It is proposed.to insert in par&graph l the word "thought"
after the words "freedom of" and the. vord "adopt" after the
verb "to hold"; the words "to change hig belief" should be
deleted; finally the following sentence should be added:
"No person shall be deprived of civil and civic rights
beceuse of his conversion to another religion or belief".
Comment: The fre&dbm of thought should be covered by
this article. The expression “to change his belief" is
superfluous, if the word "adopt" is inserted after
"to, hold". .
{b) It is proposed to insert in paragraph 2 twice the words
"or other" after "religious"” and to add after the words "any
form of religious teaching" the sentence "and to endeavour to
persusde other perscns of the truth of his baliefsg”.
Comment: The freedom of religious conversion should be

stated explicitly.

(c) ‘Between paragraphs 2 and 3, & new paragraph should be
inserted which reads as follows: 'The freedom of religion,
thought, consclence and belief shell slso include: (1) the
freedom for religious denominations or simllar communities
(including missionary societies) to organize themselves,

to appoint, train snd support their ministers, to enjoy
civil and civic rights, to perform educational, medical and

“other social work, whereever they desire, as well as to
Jcommunicate
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communicate with sister comiinities in foreign countries;

(2) the freedom for these cdmmﬁnites to observe the religious

holy-days and days of cammemdration which observence shall be

respected.by the Govermment; (3) the freedom for missionsries
_"to enter, travel and reside in, any country, to erect religious
huildings and to open schools and hospitels in such country,

with & view to the prosecution of their cailing.” .

Comment- The freedom of performing the usually attendsnt
sqcial work, as well as the right of missionaries to enter,
and travel in, any country should be explicitly mentioned.
The autoncmous rights of religious denominations and -
cammunities, as well as the observance of holy-days and
comuemoration deys should be equally safeguarded.

2., Brazil '

The Brezilian Government is of the opinion that Bo. 1 in this Article
should be divided into two parts along the lines of Article 16 of the
Declaration, the first part to set forth the right to freedom of religion,
conscience and belief and the second part the right to méanifest such
religious or other beliefs and to practice the forms of worship and
observance pertaining thereto. '

The restrictions set forth in No. 3 of this Article should apply t§

"all the rights embraced by the Covenant and it should therefore be
revorded and located under Article 20 of the Cowvenant.
. (article 17)

(The Comnission decided not to elaborate a f£inal text on this Article
until it had bhefore it the views of the Sub-Commission on the Freedom of
Information and of the Press and of the International Conference.on
Freedom of Information. The texts reproduced below have been proposed
by the Draefting Committee and by the Representative of the United States
respectively.) o

(Text proposed by the Drafting Committee:)
(1. Every person shall be free to express snd publish his ideas. orally,
in writing, in the form of art or otherwise.)
(2. EBvery person shall be free to receive and disseminate information
of -all kinds, including facts, critical comment and ideas, by the
medium of books, newspapers, oral instructions or any other lawfully

operated device.)

(3. The freedoms of spéech and information referred to in the preceding

paragraphs of this Article may be subject only to necessary restrictions,

penalties or liabilities with regard to: (a) matters which must remain
[secret



E/Cr.4/85
Page 80

secret in the interests of nationzl safefy; (b) publications intended
or likely tc-incite persomns to alfer by violence the system of
' Goverument, (c¢) or to promote disorder or crime‘ (d) obscere publications;
(e) (publications aimed at the. .suppression of human rlghts and fumdsmental
freedoms); (f) publications ingurlous to the independence of the
Judiciary or the fair conduct_gf legal proceedings; and (g) expressions
or publications which libel. or siander the réputatidns of other persons.)

(Text proposed by the Representative of the United States:)

(Every one shall have the right to freedom of information, speech
-and expressicn. Bvery one shall be frée to hdld his opinion without
- molestation, to receive and scek information and the opinion of others
from sources wherever situated,_and to disseminate opinions and
informaetion, either by word, in writing, in the press, in books or by
visual, anditive or other means,)_ o
1. Netherlands
(2) 1In paragreph 2 at the end of (a) should be”addéd the
- words "or which are part of a prof9351onal secret, acknowledged
by law" | '
Comment: It would seem advisable to_enabie the"éafegﬁarding
of professional secrets. ' -
(b) In paragraph 2 (g) after the words "other persons” should be
" inserted the words ' governmental or public authorities , Or
groups of persons who are all or in part nationals of a High
Contracting Party or who nelong all or in part to a certain race".
Comment: By this addztlon a limitation is introduced to
. .establish the cr.imin_al‘character_ of injuring public
authorities and groups of per;oﬁé.
2. Brazil |
The Brazilian Government”prefers the text proposed by the Drafting
Comslttee.  Instead of "ideas” it would be less emphatic'to”say*“concepts"
or "opinions”. Prior censorship of the press should also be explicitly
banned. L T
3. Union of South Africa .
Article 17. The Commission on Human Rights decided that this Article

was to stand over until they had received the views of the sub-commission
on Freedom of Information. That sub-commission has now submitted a draft
' which corresponds substantially with the draft of the drafting commlttee
of the Cammission on Human Rights. -
In their present Torm these drafts, in their enumeration of -
permissible restrictions, do nob make allowance for the follOW1ng,
- Javiongst
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* amongst-a host &f other restrictions recognizéd in our laws:
(a) The prohibition of the dissemination of information -éalculated
to engender feelings of hostility betweén EuFcpesn inhabitants of
" “the Union and other'inhabitanﬁé {Section L{7) of Act No. 27 6f 191k}
Section 29{1) of ‘Act Wo. 38 of 1927).
(b)Y Mhe prohibition of notices of meetings vhich have ‘been °
v prohibited under the Riétous Assemblies and CFiminel Law-
- Amendmeiit Act, 191% (See Section 2 of Act No. 27 of 151%)
(o) The prohibltion of expressions réferred to 'in ‘Sections 8411
'éf the latter Act, i:e.-approbridus epithets; jeers or jibes-in
comnection with the fact that any ‘persor has sortinued or returned
to work or has refused to work for any employer, or the sending
of information as to any such fact to sny person in crder £6 -
" pPevent any other person frim-obthining or refaining employment;
ete. th.
(8) " OtRSE Btabowmsuue, ©apsDooiuud Ui PUULLLALLULS WiLLGL VA b VUus
' 'oPPences-or pafts of offences under the comion law: or in terms of - -
“gtatutes, such as blasphemy, tressonsble statetients, uttering'a =~
forged instriment, pérjury, contempt of court-{covered in the . -
| drafts only ‘to the extent to which it msy be injurious to the. -
iﬂdepeﬁaenéé of the  julticiary or the fair conduct of legel
'pi&deedihgsf; the use of ‘indecent; sbusive or threatering lenguage
"in public placés;'fraudnlent'étatements;~statements“amounting*to'“f
crimén injuride, false statements ifi & prospectis (Section 225 Quat.
of the Cgmpéﬁieé Act; 1926) the offering of. any inducement to -.enter
‘into a hire-purchase agreement, (Section 8 of the Hire-Purchase Aét,
1911-2, ete. ete.)
(&) The restrictions impbsed iipon the Piblications of preparatory’
examination and trial procsedings, where the offence ‘charged involves
“any indecent act or en adt in the nature -of extortion, or upon the
puﬁlication’bf iriformation which is likely t0 rev¥eal the identity
of & ‘accused person undsr ninetsen years of age ‘or-of a child
concerned in proceedings before a chillrens court (Séctions 69 and
220°%1s of Act flo. 31 of 1917 and Section 6{2) of -Act Noi 31 of
1937).
{£) “the prohibition of ‘thé -dfsclosure of infermefion obtained in
an official or seml-official capaéity; whether or-not’ thedlsclosure
vill affect the national safety or the "vital" interests of the State.
(g) "The restrictions which may be’ imposed -undér’Section 9 -of the
Enitertainments (Censorship) Act 1931, upon the publication of &
‘ Jpicture
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picture or a’public“entertainment;-where'the picture or enterizainment

is calculated.to give offence to the religiouS“cohvictioﬂs or .

feelings of any section of the public, or where it is calculated

to bring any section of - the public. into ridicule or. contempt, or

is contrary to the public interest or gdod morals.

(R) The restrictions upon the publication of certain eiecforai matters,

imposed by Section 126 of the Dleehoral Consolidubion Act, 1946

{1) The réstrictions imposed by the laws relating to copyright.

* {J) Restrictions which it may be considered necessary to impose

in order to eliminate or control ideological prepeaganda’ entirely

subversive . to our way of living.

There are many other examples, but these will sérve to show the
inadequacy of the exceptions specifically ermerated in the. drafts of this
Article, net only in relation to our laws, but'&lso, in some instances at
any rate, in relation to the laws of other countries.

It should further be pointed out that the word “directly" inc
Clause 2{c) of the sub-commission's draft, appears to be unnecessarily
restrictive.. Also an incitement to crime, which 1s indirect, may be
deliberate, and it could hardly be said that the punishment of such a
deliberate incitement would violate any fundamental humen right. The
word “"directly" should be omitted, as has been done in Clause 2(b).

In Clause 3, the sub-commission's draft provides that "previous
censorship of written and printed matter; the radio and newsreels shall
not exist". In this regard it may be observed that 1t_;s-not ¢clear why
a censorship for the purpose of enforcing permissible restrictions should
16t be allowed. i | o

The Sub-Commission on Freedom of Information and of the Press at its
Second Session decided to recommend to the Commission on Human Rights
the following text for Article 17 (E/CN.4/80 page k):.

- 1, Every person shall have the right to freedom of thought and
expfession without interference by govermmental action: this

right shall include freedom to hold opinions, to seek, receive.

and impart information and ideas, regardless of frentiers, - -

either orally, by written or printed matier, in the form of

art, or by legally operated visual or auditory devices.

2. ' The right to freedom of sxpression carries with it duties

‘and responsibilities, Penalties, liabilities or restrictions

 limiting this right may therefore be imposed for causes which

have been clearly defined by law, but only with regard tor

{a) - matters
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{2) matters which must remain secret in the vital interests
of the State; . ' N |
(b} expressiocns which incite persons to aitsr by violence
.the systsm Qf governmsnx, } )
.(c) expressions which dlrectly incite persons to commit
criminal scts,
"(d] gxpressions which are obscene, _
{e). expressions injurious to the fair conduct of 1egal
proceedings; ,
(£). expressions which infrings rights of litsrary and
ertistic property, . o
(g) expressions about othsr persons whlch defame thelr
reputations or areppthsrwiseﬂ;njurious to them withcut
benefiting the public.
Nothing in this paragraph shall prevent & State from establishing
on reascnable terms a right of reply or.a simiiar correctiva remedy..
3. Previous censorship of written and printed mstter, the rsdio
and newsreels shall not exist.

- 4. Measures shall be taken to promote the freedom of information
‘through the elimination of political, ecsnsmic, technical and
other obstacles which are likely to hinder the fres flow of
information. | -

The United Nations Conference on Freedom of Information adopted the
following opinion on Article 17 (Final Act, E/CONF.6/79, Annex B):

Article 17 of the Draft Covenant on Human Rights may be as follows:
1, Every person shall have the right to freedom of thought and
the right to freedom of expression without interference by
governmental aection; these rights shail include freedom to hold
opinions, to seek, receive and impart information and ideas, |
regardless of frontiers,'either orelly, by written or printef
matter, in the form of art, or by legally operated visual or'suditory
devices.
2. The right to freedom of expression carries with it dutiss
and regponsibilities and may, therefare, be subject to penalties,
liehilities or restrictions clearly defined by law, but only
with regard to:

(a) matters which must remain secret in the interests

of national safety;

(b) expressions which incite persons to alter by violence

_ the system of Government;
/(c) expressions
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" (¢) expressiéns whick directly incite persons to commit

criminal acts; 1 _

(@) expressions which are bbéce%cj'

(e) expressions injurious to the fair conduct of legal
proceedings; | S

(£) infringements of literery or artistic rights;

(g) expressious about other persons natural or legal which

© defame their reputations or are otherwise 1njurious to them

or &

3.

without benefiting the public;

(n) the'syStematic diffusion of deliberétely false or
distorted reports which undermine frlendly relations

between pecples and states; '

A state may estasblish on reasonsble terms a right of reply
gimilar corrective remady. '

Measures shall be taken to promo*e the freedom'of information

through the ellmination of polltical economic, techaical and
other obstacles which are likely to hinder the free flow of

information.

L.

‘Nothing in this Article shall be deemed to affect the right

of_any State to control the entry of persons into itz territory

or the period of their residence therein.

JArticle 18
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Article 18
_ All_persons shall have the right to assemble peaceably for any lawful
gyrpose including ‘the discuaeion of eny matter on which under Article 17
any person has the right to express and publish his. idees._ No. restrictiens
Bhall be plaeed en the exercise of this ri.nt other than those negessary

for°
(a) the protectlon of life or prepertv,
{b) the prevention of disorders; or
{c) the prevention of the cbstruction of traffic or the free
movenent of others. -
.1s: Netherlands
-(a) 'The words "Qrevent292¢ef,disorders? should be replaced by -

repression of .disorders”, -
Comment: The word “disopders” is so vague that it may .
serve as an excuse for prohibiting any meeting; by
creating restrictions on a preventive basis one risks to take
away the whole importance of the artlcle' therefore the
- Treedom of public meeting should only be restricted tq-rgaeons
- based.on the repression of: disorders. -
{b) As a point (4) should be added: "the prevention of- foreign
. political interference". .
- Comment: = It might seenm advisable to. add this new restriction.
(c) At the end of the article should be added a clause making .
public meetings -in the open air subjec* to.an official suthorization.
. {4} - It should be understood that the right to assemble does not. .
include the right to hold pageants, or processions in the streets.
2, Union of South Africe
- Article 18. Also the exceptions to the right of assembly,
.- epumerated- in this Article, are inadequate for the purposes of the
Union's laws. Under Section 1(4) of Act No. 27 of 191k, the Minister
of Justice may prohibit a public gathering, if in his opinion there is-
reason to epprehend that the gathering will engender feelings of
-‘Hogtility between the European. inhabitants of the Union on the one hand
and any other section of the iphabitents of the Union on the other hand,
end he may prohibit a particular person from attending a public .
gathering if in his opinion. there is reason to apprehend thet the
presence of that perseon at the gathering will engender such feelings.
This is not covered by the exceptions to this Article..

/Article. 19
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Article 19
. All por«ons shall be free to constitute aSSOczations, lﬂ whatever
_form may be apperriate undPr the:law of-the State, for the Ppromoticn
_and protectlon of their lepitimate Interests and of any other Aawful
object, 1nclud1ng the dissem;nation of gll 1uformation of whlch under;
Article 17 the dlssemination is unrestr1cted The rights and freeﬁoms

set forth in Articles 16 and 17 shall be enjoyed by such associations.

1. Brazil | ” .

Thia arzlcle refers to Article 17 which sets forth in its No. 3,
restrzct:ons to the dlssemlnation of infcrmation 1nclud1ng publications
intended or likely to incite persons to alter by violence the system of
government or to promote disorder or crime. The Bfazilian vaernment
feels that associations which implicitly aim at the disseminatién of such
information should be banned, even when &pparently-constitutéd:for the

promotion of permissible cobjectives.
2. . Ynited Kingdom . : o
Article 13. 'The third line might be amended as follows 1o improve
“the -drafting::
“of their legitimate interests or for the promotion of any other
lawful object".
3. Union of South Africa

Article 19.. On page 7 of Report VII, on Freedom of Associaiion

and Protection of the Right to Organize, which is to be submitted. to

“the Internationai Labour Conference at its next session at San Frgncisco,
there is the observation that "the Commission on Humen Rights, which

met in Geneva in its second session from 2 to 17 Deceumber l9h7{_i5
included, among the objects, which were not referred to in the draft
submitted by the Drafting Committee. On the other hand, taking into
account the special competence of the Internations} Labour dfgaﬁizaﬁiog
with regard to the regulation of trade unioen rights, the Commissicn on .
Human Rights refrained from dealing with this problem in the Draft_l'
International Covenant on Human Rights".

. Whatever the intentions of the Commission of Human. Blghts may~have
been, the wording of this Article is certainly wide enough to inc*ade )
the right to form trade unions. The Union Government agree- that the
subject of Trade.Unlons. could best be dealt with by way of an ILO o
Convention and, feel that the Article should be reworded to make this
intention clear.

This Article further introduces a new refinement into the concepi
of humen rights." It provides that associations are to enjoy the freedoms
- /referred
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referred to in Articles 16 and 17. - Under the lews of the Union {and no
doubt under the - laws of many other countries) the vast majority of
associations are Juristic persons. In affect, therefore, 1t is prcposed
by this article to confer upon juristic pereons, the right which the |
Charter undoubtedly intended for natural persons. To that extent this
Article goes beyond the purposes of the Charter, end in our view it

does so umnnecessarily.., If the individual merbers. of an agsogiation .
ara each and all assured of’ thelr fundamental rights, it is not _
apperent why the association as such cshould likewise be assured of some
of those rights, and by implication be excluded from others. It 1s:
8150 not clear why the disseminetion of information in terms of

Article 17, should be specifically included in the objects for which
associations may be constituted.

/[brticle 20
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- Article 20 .
Every person shall be entitled .to Lhe rights and freedons set forth

in this Covenant, without dlstinction_as to race; (which includes.colour),

sexl_languageL;religion,\politicqi_pr-ﬁﬁher opinion, property status,

or national or social origin., Every person, regardless of office or
statqu_ggall be entitled ‘o equal protection under the law agalnst

any arbitrary diserimination or against any inciuement to_such

discrimination in wviclation of this Covenant.
- 1. United States S L
The United States at this time susgests that the following

provigion be deleted: -
Last. part of last sentence - arbitrsry discrimination and
incitement to discriminsition. The State cannot be expected to
prevent all itypes of arbitrary discrimination as between
private individvals. The phrase concerning "incitement”
appears to be subject to the sawe commentary as is made in
the paragraph in connection with Article 21.
2. Brazil
Attention is called to the comments on No. 3 of Article 16 of the
Covenant, namely, that
the restrictions set forth in No. 3 of that Article should
apply to all the rights embraced by the Covenant and it should
therefore be reworded and located under Article 20 of the Covenant.
3. United Kingdom
Article 20. The meaning of the secoud sentence, which is no

doubt intended to express something additional to the first sentence,
is not clear and the sentence should be redrafted as necessary.

In any case the adjective "arbitrary" renders the sentence too
subjective to be suifable for the Covenant.

L. TUnion of South Africa

Article 20. The words "political or other opinion, property status,

or national or social origin", go beyond the words used in the Charter,

and we do not know what purpose they are intended to serwve.
The purport of the second sentence of this Article is not clear.
Is it the intention mercly to say that the laws of a party to the
convention must allow the free exercise of human rights in terms of the
convention, or is it the intention to say that the law of such a party
must provide for legel remedies which will be available to individuals
if a fundamental right is interfered with by the State in contravention
of the convention? If the latter is the intention, important
/constitutional
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constitutional changes would have to be made: This whole question could
moFe sppropriately be dealt w:l‘hh when the measures for the implementation
of the coméntioq areeonsidez\ed.

. .Thi§ sentence alSa-re:q;uﬁ.fés- that every person 1s 0 be ‘protectéd .
against any incitement to arbitrary discrimination in violation of. the’
convention. Also this would reguire legislation. The netessary i

. lég'iaié.tion néreover, would constitute & further ex'cep'_ﬁién-to't'he”
fresdom of expression referred to in Article 17, and the latter axrticle
would have to'be framed in such & way as to provide for sin;h en exception,

Jirticle 21
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Article 21

Any advocacy of national, racial or religious hostility thet

constitutes an incitement to violence shnll be prohibited by the law
of the State. o ' '
1. Duitéd States
The pfeéeﬁt laws of the United States prevent incitement to violence

for any rgasoh when there is a clear and present danger that violence will
actually result. Long exﬁériende'witﬁ the problem of free speech has led
to the conéluéién that any greater limitatiom would be liable to misuse
for the purpose of suppressing free gpeech. 1t is felt that the utmost
freedom of speech iz a better safeguard againgt hostility and violence
than generai laws giving incressed powers to suppress freedom of speech.
2. Union of South Africa
ggﬁicle 21. This article seems to be aimed at the protection of
minorities, consisting of the nationals of another State, or of soms
racial or religlous group. If it is, its inclusion is perhaps premature,
as according to paragraph 40, page 13 of the report of the Commission
on Human Rights, the text of an article relating to the protection of
minorities, is still to be considered at its third session, the whole
metter still being under investigation. We may point out, however,
that this Article is so wide in its terms that it would also cover war
propaganda. Also war propaganda may be described as the advocacy of
national hostility constituting an incitement to violence.

fhrticle 22
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: _ A‘t‘tf‘fcle 22

Nothing in this Cq&_pant shall be considered to alve any person or
State. the right to engage in any activity aimed at the destructiou of eny
of the rights and freedoms grescribed herein.

1, Brazil )

This provision ﬂpbears to be a truism. If; however it is decided
to place it om record, it would be betiter to insert it under Article 20
vhich deals with general restrictions of rights.

2. Vnited Kingdom

Article 22(1). 1In the first place the inclusion of the words '
state" here seems to be unsuitable. The Covenant is an instrument for
securing certain rights for individuels, thereby limiting the freedom
of action of states. There is ncothirng in this part of the Covenant
giving any right to & state st all. TI% is merely a question of how
far as the result of this Covenant, the liberty of action of states
in a sphere which may hitherto have been within their domestic
Jurisdiction is now circumgeribed, It is thought that in any case
the words "or state” should bg ogiitied.

In the second place congiderabls doubt 1is felt as to the présent
form of this provision even with these words cmitted. Reference is
made to the United Kingdom Bill of Rights, Article 1h(3) and Comment B.
to that provision (a copy of cach is at Aanex 2). It may be thought
desireble specifically to ensure that the right of freedom of
expression which is given in that provision does not include the
right to express and publish matter directed to the suppression of human
rights and fundamental frecdoms themselves. This is logical but, as
the aforesaid comment indicated, it is guestionable whether use could
not be made of this safeguard to imposa an undegirable restriction on
the freedom of expression. If some such safeguard is included in the
Article dealing with Freedom of Expression, the same limitaetion would
also apply sutcmatically to the right of assembly, Article 18, amnd to
the right of association, Article 19. The restriction will therefore
apply to the only three rights provided for in the Covenant, which
could by any conceivable possibility involve a right to engage in
activity aimed at the destruction of the rights and freedoms prescribed
horein. Therefore, if this restriction is to be inserted at all, it
ig thought that the right place to insert it is in ihe Article relating
to Freedom of Expression. If, however, it is inserted as a general
provision at the end it becomes a gualificetion to every provision in
the Covenant, including, for instence, the provisions of Articles 5, €

/T, 8 and G,
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7, 8 and 9, end therefore might be- invoked as a ground for departing
in a particular case from the prévisgions of these other Articles which
would meke & very dangeroiss. inroad into the provisions of the Covenant
as & whole. Even if an individual is engeged in an activity 'ﬁor the .
suppression of human rights, he should still have the benefit of
Article 9 ete.

JArticle 23
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Article 23
1. This Covenant shall he onen fofjeocESsion to every State Member of the
United Nations or party to the Statute Gf the Internetionel Court of Justice
and to every other State which the Generel Aseembly of the United Netlons

shallL;by resolutlon! declare to be eliglble. -
2. Accession shall be effected by the deposit of an instrument of
accession with the- Secretardeenerel of the United Natione, and as-soon
as two-thirds of the States Members of the United Netions have deposited
such instruments the Covenant shall come into force between them, _As
regards any State which accedes thereafter, the Covenant shall come into
force on the-date of the deposit of its instrument of accession.
3. The Secretery-General of the United Nations shall inform all members
ofUthe United Nations and the other States referred to in paragraph 1
above of -the deposit of sach instrument of accession. |
1. Netherlands ' ' -
(a) In peragraph 2, the words "two-thirds of the States Members“
~ should be replaced by "two States Members”. It is p0551ble that _
-'only a very limited nugber of Members of the United Hat;one will be
"ready to subscribe to the Cowenent. Therefore it would seem ueefuI
“not %o stick to the condition, that the Covenant will only come 1nto
.force after ratification by some forty States. In the sams way es
Internetional Lobour Conventions came into force when they heve been
ratified by two States, the Covenant on Human Rights-leven if only
accepted by a few Members of the United Nations would register a

certain progress.

(b) The first paragraph making the partioipation of States, being

‘non-Members of the United Netions subject to a decision of the

Generel Assembly is to be'prefetred to the suggestion of the United

States that the Covenant should be open for accession to all Stetes.

The ex@re831on "eligible" should be avoided.

'2;' Brazil _

The Brazilian Government believes that it should be permissible for
every State Member of the United Nations to accede to the goﬁehent, with
reservations as to one or more provisions, a faculty which defreoogniZed
in Article 24 in the case of Federal States.

3.  United Kingdom

Artlcle 23(2) It is suggested that the question of whethef"ot not
two-thirds of member states should ratify ‘the bill, before it comes into
force, should be conszdered in relation with the provisions for
"implementetion , or more eccuretely since thet “term implementation seems
to be used to cover both (1) execution and (2) enforcement, in comnection
with enforcement, end that the figure “two-thirde" ehould be om;tted from
the- text for the ‘time being

[Article 24
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Article 24
In the case of a Federal State; the following provisions shall

_(a) With respect to any Articles of this Covenent which the

the federal government regards as vholly or in part eppropriate
for federal action, the obligations of the federal governments .
shall to this extent, be the same as those of parties which are
not federal states; _ _ o

(b)_,;p respect of Articles which the federal goverament regards.ss
appropriate under its constitutional system, in whole or in part,
for actiqn by the constituent States, Provinces or Cantons,.the. .

federal governuent shall bring such provisions, with-a-favourable'

recommendation, to the notice of the appropriate authorities of
the Stétes, Provinces or Cantons.
1. United Kingdom
Article 24, The present text appears unacceptable. It is suggested
that the Federal Clause and the Colonial Clause be drafted on similar
lines, since the reasons for both clauses are similar and there is no
reason why wider latitude should be given in connection with federations
than in connection with colonies. A redraft combining Articles 2% and 25
. 1s therefore submitted. \
.“(l) Upon the deposit of the instrument of accession in respect
. of -any state, the present Covenant shell, subject to Article 23,

thereupon apply
(1) to the metropolitan terrltary of the state; and
(2) in the case of a federal state, to the Jurlisdictional

. sphere therein of the federal authoritiles.

{2} PBach state which has deposited an instrument of accession

shall at the earliest possible moment seek the consent of
{1) the governments of the non-metropolitan territories for
whose foreign relations it 1s responsible, and
(2) (if it is & federal state) the govermments of the
constituent elements of the state,

to the application of the Covenant to such non-metr0901itan

~ territories or constituent elements.

{3) The present Covenant shall thereafter apply in respect of:
(1) any non-metrepolitan territory for whose international
relations the state is responsible, and
(2) the jurisdicticnal sphere of any constituent element
of the (federal) state,

which is named in a notification of application addressed by the -

state to the Secretery-General of the United Natioms". - - . =+
: : _ /Articlg_es_
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article 25

1. This Covenant shall applg in re_ggct of any colony or overSeas
territory of s State party hereto, or any territory su‘bjecu to the
suzerainty or protection of such State, or any territory in respect
of which such State eXerciges a mandate or trusieeship, when that
State has eccedsd on behalf ond in respect of euoch culery or tarwitory.
2, The State concerned shall, if necessary, seeck the consent at the -
earliest possible moment of ths governments of all such colonies and
territories to this Covenant and accede cn behalf and in respect of each
such colony and territory immediatﬁly its consent has been obtained.

1. Netherlands
. In this article the terms "eny colony or overseas territory" should
be replaced by the usually employed expression “non-self-governing

territory”.

2. United Kingdom

‘The United Kingdom submitted a draft Article combining Articles ol and
25 of the Covenant, the text of which is guoted under the preceding
Article 24,

3. Union of South Africa

Article 25. The correctness of the expression "any territory in
respect of which such State exercises a mandate" appears to be
questionable, insofar, at any rate, as they imply the continued existence
of valid@ mandates under the system of the League of Natiens. It would
be more corrsct to say "any territory formerly held under mandate,
vhich is administered by such State.”

In conclusion the Union Govermment would like to point out that
there is a great deal to be said for the suggestion made in paragraph 4
of Annexure B to the report of the Commission. To enumerate all the
éxceptions to the various Articles, would not only be & cumbersome,
but also a dangerous procedure. It will be extremely difficult to be
certain that every possible deviation from any article; which may be
contained in a Country's statutes, Acts of Parliazment, Ordinances, or
proclamations, have been treced and considered. It would morsover,
be gquite lmpossible to amticipate specific future changes which may
become necessary. There is real danger, therefore, that the specific
exceptions may prove to be incomplete, and that innocuocus and necessary
future departures from a general principle may be urnecessarily barred.

[axticle 26
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Article 26 _
1. Amendments to this Poveﬁﬁnt shall come into force when they have been
adopted bv a vote of two-thirds of the Members of the General Assembly of

the United Na%xons and ratirfied in accordance with their respﬂctlve

constltution“l processes by tus-thivrds of tha parties to thls Covenant

2. V¥hen huch 1me“dments come into force they ghall be b:ndlnn ‘6n those

'parties which have “&tiflEd them, leaving other parties s+ill bound by the

provisions of the Covenant wnich they have accepfed by accession, 1ncluaing

.earller amendments whlrh they have rati‘iﬁd.
' 1. Nethar;ands
If the amendment proposed to Article 23 about the number of

:_ratificetions required for the‘coming into force is accepted, Article 26
should be nodified accordingly. This might be done by substituting the
words "two~thirds of the Da*tles" to "two-thirds of the Members of the
General Assembly of the United Nations".

2. United Kingdom

Article 26. A consaquantzal amﬂndmrnt of the words "two-thirds"

will prooably be necesaary, if sn zmenduont is made to Artzc*e 23(2)

/Article 27
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Article 27
In construing the Articles of this Covenant, the several Articles

shall be regarded in their relation to each other.
1.  Netberlands .

" - This aerticle should be deleted, as it goes without saying that, in
interpreting articles of an international treaty, the several articles’
should be regarded in their relation to each other. '

2. Brazil

‘This article is an unnecessary repetition of a principle of treaty
interpretetion which is -gel}erally recognized in interratidnal law.

3. United Kingdom )

Article 27. The meaning of this Article is not clear, It should
be redrafted with this aim in view.

In any event it appoars out of place and should come at the end of
Part II. ' '

JIV. COMMENTS
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IV, COMMENTS ON THE QUESTION OF IMPLEMENTATION

1. Netherlande
1. The Netherlands Government consider the question of implementation
as one of the wost important aspects of the subject maiter, An |
Internationsl Bill of Human Rights without provisions. on implementation
would not be camplete and, in practice, it would be rather meaningless,
The argusent that rules on implementation wovld be conbrary to the
principles of sovereignty and independence of States must be refuted.

The question has besn raised vhethey studies of this problem of
implementation could be undertaken bvefore the final contonts of the
Covenant had been decided upon., The letherlands Govermment agree with
the Belgian representative 'in the Working Group that altbough the finzal
decisions may depend on the stipulations of the Covenant, the overall
guestion ¢sn be considered at once in its own right. Therefore, the
Commission on Human Rights has done useful work by outlining in its
eaxly stage a nunber of general principles on this matter.

With regard to these suggestions of the Working Group of the
Commission, the Netherlands Govermment wish to present the following
observations, it being understood that the suggesticns only refer to.
the Covenant and not to the Declaration,

2. In this respect, attention mey be drawn first of all to Article 3

of the Covenant providing that each Party shall bind itself to supply

an explanation as to the manner in which its law gives effect to any

of the provisions of the Covenant. It might be advisable to elaborate

this rule, as one of the first sfages of the precedure of implementation,

when this matter will be considered more in detail. '

3. As regayds the suggestion that some organ of the United Nations

should have the right to dlscuss, and make recommendations in regard

to violations of the Covenant, the Govermment suggest that some organ

should exercise genersl supervision on the way in which the Paxties

apply the Humen Rights laid dcwnm in the Covenant. The Government share

the copinion of ths Working Group that in view of %he fact of the Economic

and Social Council being overburdered with functions, it would be

preferable to have another organ entrusted with this task; the Commission

on Human Rights would seem t0 be the hody best qualified to fulfill these

funetions,

4, The Netherlands Covernment are in favour of establishing the right

of irdividuals, asgociations and groups of individuals to petition the

United Nationz as a means of initiating procedure for the enforcement of

humen rights. In view of the considerable number of petitions that may be

presented 1t will be essential to have an sppropriate body of the first
/instance
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- {ristance to exemine these pstitions and to put @side the imiimportant
ones. Instead of the Standing Committee of five independent persons
" established by the Econonic and Soctal Cotincil, as proposed by the -
Vorking Growp, the Netherlands Governmeht suggest that this task be
entrusted to the Executive Committee of thé High Commission, which organ,
“in the’ opimon of the Govermment , should be established with a view
to the ad.,justment of non-legal disputes concerning huran rights
{see paragravh 6 below).
5, It will be essential to entrust some organ with jurisdiction in
the case of dispubes either between States or between States and
“Individuals., With regard to the question as to whether it would be
wise to create an International Court of Human Rights, as proposed
by a small majority of the Working Group, or whether the Court should bé
the Tnternational Court of Justice, the Netherlands Govermment would
prefér the gecond alternative. The question as to whether the Infernational
Court should institute a special Chamber for Human Righ%s or whether these
ecssés should Bé dealt with by the full Court, can be put off wntil the -
discussions have reached a mors advanced stage, L
There is, however, one great difficulty to be overcome before the
Internatlorxal Court of Justice could be entrusted with the task of )
,juris&:l.ctlon in the field of humsn rights. Article 34, par.;.graph one,
‘of ‘the Statute of the Court reads: "Only States may be parﬁes in®
cases before the Court”. Now with regerd to human rights, the
Jurigdiction that is wanted is a jurisdiction to be invoked not only by
States but also by Individuals and groups of individuels; therefore =
modification of the Statute of the Court would be Indispenseble. As
-guch 2 modification of the Statute will require the ratification by
two-thirds of the Members of the United Nations, it does not scem probable
that such a modification of the Statute will be attained shortly.
Therefore, it would seem necessary, at least for the immediate Ffuture;
t6 ‘creats e speclal Jurisdiction for guestions on buman rights.
657 Jurisdiction will enly be pobsible for legsl questioms: A1l
‘othéer problems-which may arise cannot be brought before & Court.
Therefore, the Netherlands Government suggest that a new organ be
created which may be called the "High Commission”, end which should ™
consist of experts acting independently of their Govermments; this
Commissicnshould deal with all problems not being legel problems.’
T If this idea were accepted, 1t should be realized that this body’
would act, in part, as an internatiomal legislative body. No doubt: it
will be claimed that this task should not be entrusted to a 'bbdy consisting
of private people having no responeibility towards their Governments. -
/Therefore,
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Therefore, some supervision of the decisions of the High Coamission should
be prov1ded, This might be dcm.e ,'by institubing a gave“mnental supervisory
body, a. "Permanent Human Rights Council" . Of course, ngt all the '
decisions of the Commission smuld. he reconsidered by the Cou*w* l, ‘but for
'bhe importanz cases an appea'l to th:.s gove-'mental body. should be
possi‘ble » BO a8 o prevent any. acﬁion of the Comission contrary to the
wishes .of *he Go\re“men 8. Perhaps 111 future this political 1ntemntion
may 'oecome lnnecessary, 'but for the mment it would .geem to be
indispensable. |

8., Two other points appear to be imporiant.

First, it shouid be made cleer that the Court a::.d the Commissmn
should also be competent when the question arises whether in a particular
case the safeguarding clause may be invoxed. It may be essential to
restrict tne use of u‘us clause, as a tuvo frequent use wou...rl weaken .
the value of the whole Covenant. |

Secondly, it should be laid down e:-p.'_lcitly thet, iT 'the Court,
or the Commission has pronounced. its fim* ngs in one particular case,
the State ¢concerned -~ and 1f possible all “the Parties io the Covenant =~
will be bound to act in conform:l.ty with these findings in similar
cagses, Article 59 of the Statute of the International Court says firé‘t
the cen‘crary "The decision of the Court has no binding foree .except
be’cween the parties and in respect of that particular case . "‘herefore,
if the International Court will be entrusted with Jurisdictzon in matters
of human rights, this article should equally be modified.

31 March 1948,
. 2. Australie

. It 1a considered that all matters relevaprt to the implementat ion of
the Covenant should be discussed at the meotings of the Drafting Committee
and Session of the Commission in May 1948, including, in particular, the
Austreiziaﬁ.p;oposal for the establishment of a .Cour.t cf Huwaz Rights; and
a comprehensive plan of implementstion, lncluding a &raft. statute for the
Court of Euma:_x Bighis, should b_e dravm up by the Drafting Committee for.
approval. by the Commission and submission to the General Assembly, The
implementation and methods of enforcement are essential co@ponen‘b elements
of the __C.ovenent s @nd machinery for implementatdn should be agreed upon at
the same. _tinie as the Covenant is drafted.

3. .. Mexico

The Government of Mexlco considers that so long as de facto
differencea exigt be'bween the States which constitute.the family of
nationg, it is 1n;possible_te agree to the esteblisihment of e world body

/responsibie
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respansible for éﬁéﬁfing that the righté of man are respected within -
each country; especially as owing to digparities of legal systems History
and social conditions it is very doubtful whether gsuch a body conld judge
the interests and welfare of the inhabitante of & particular country with
the mowledge which the State concerned would necessarily possess by »
virtue of those very factors upon which its autonomy as an indegpendent
nation was based.

. Mexico considers thet humen rights must te surely and effectively:
p“otected but that this must be done within the framework of the internal
legal system of earh State, by means of swift proceedings challenging
the legality of any laws or acts of authorities which may be inconsigtent
wlth such rights. Any judgment pronounced in such proceedings should deal
solely vith the individual plaintiff, and should restrict itself to helping
and nrotecting hlm in the particular case to which his clain refers, -
'w1thput ‘making any general decleration on the lav or act which gave rise
to it. Thege are the fundamental characteristics of the remedial
proceedings which have existed in Mexzico for 101 years, and by means of
which the federal courts have protected individuals against any acts of
authorlty violatlng personal guarantees., It has thus been possible to
balance the functions of the State, as representing the interests of
soc1ety, and the rights of the 1nd1V1dual in all the vicissitudes of-
history.

bk, Brazil
Guestion A

‘The Brazilian Government is in accord with the negative ansver
to this cuestion, given by the Working Group on Implementation.
Question B

. The Group has xightly recognized that, sineé the States enter into
international agreements to regulate certain matters, such matters are
thereby excluded frcm the domestic jurisdiction of the States and tkerefore
the dispositzon envisaged in this question is unnecessary.

Question C )
Ehe Brazllian Government is in agreement with the draft proposal
'presenteﬁ.by the Australian delegate.
Questlon D
' The Braz:lian Government is in general agreement with the solutions
advanced by the’ Group, with the exception of the ‘recammendation that’

Mwherever this is not precluded by the comstitutional law of the ratifyi
State, the forezuing measures should preferably be taken prior to
ratification”, since, as observed by the United States representative, 1t

/is not
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is not possible to demand full implementation before ratification, This is
all the more so since it is only efter ratification that the tresbies become
“gerd. of internsl-legislation and if e treaty modifies previous internal
‘lemislation the mamauves of implementation camnot be established before the
corresponding law comes into Torce,
INTERNATIONAL MACHINEEY FOR TEHE EFFECTIVE SUPERVISICN
AND ENFORCEMENT OF THE CONVENTION ON HUMAN RIGHTS
Surgesiion la)
The Braziliaz Qovarmment is in accord with the conclusions arrived
at in regard to this suggestion.
Sugpestion (b) |
- The Brazilian Goveriment endorses the conslderatlons presented by the
Working Group, end notes with satisfaction the growing recognition of the
izmportance of the individusl in Interunational Iaw,
~The Brazilian Governmert reelizes that the second basic conclusion,
particularly, is cssentisl to énsure the efficiensy of the Convention,
Suggestions (c) and (&) '

- No gpecial remarks at +his stage,
Suggestion (e}

The Brazilian Goveramert c¢oncurs in the views menifested by several
delegates, that the setting up of the agencies envisaged in ‘this suggestion
ig premature., However, a possibility should be left open for the creation of
such agencies at the proper time,

) INTERNATTONAL COURT OF HUMAN RIGHTS -

- Recognition of the right to recourse to an international tribumal is o
dasirable ohlective. The conbroversy appears to be only as to yhether a new
tribwmal is to be created or the services of the present International Court
of Justice edapted to the new objective,

- I% is questioned alze if the International Court of Justice should glve
compulsory decisions or msral” sCvisory oplnions. '

The Brezilian Government favours a broadening of the 3ﬁrisdic§idn”of the
Court through a Convention whereby States would recognize the compulsory
nature of such jurisdicticon, In this way, additional expenditure and other
inconveniences would be avoided. At least, during the initial stages, while
the agenda of the Court dces not yet absorb the full time of its members
-and until the cases dealing with Human Rights assume a considersble volume,
the creation of a new tribunal appears to be avoidable.

/5. Egypt
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5. Egypt
1. The Royal Covernment has no objection to accepting the soiution

of the first important question raised by the Working Group on
Tmplementation, namely "the establishment of the right of the General,
Assembly and other orgens of the United Nations, including possibly
the Commission cf Humen Righte, to discuss and meke reccrmendations in
regard to violations of the Convention”.

That right is actually vested in 4he General Assembly and the
Economic ard Social Council under the Charter (cf. Articles 10, 13 arnd 62)
and there would be no objection to giving the same right to the
Commigsion on Hnmén Rights also.

2. The Royal Government agrees with the Working Group on Implementation
that "one could establish the right of individuals to petition United
Nations, as a means of initiating procedure for the enforcement of humen
rights". It is clear that detsiled regulations would be necessary to
de¢fine how petitions should be presented and examined.

3. Similarly, the Royal Goverhment is not in principle opposed to the
idea of having petitions examined by a permanent committee of five meumbers
to be appointed by the Economic and Social Coumeil, The function of

the Conmittee would Be “essentially one of conciliation, not of arbitration
and still less of finel decision”. The procedure for such examination
would clearly need to be defined by detailed regulations.

L, The Royal Govermment considers that it would be premature to seb up
an international court of jJustice responsible for settling disputes
relating t¢ humen rights. 'Nevertheless, it is prepared to reconsider this

question as soon as the system of petitions is in operation, but on
grounds of economy it would suggest that, if the principle of getting

up a court is adopted, it should be left to the present Intermatiomal Court
at The Hague to deal with these questions,



