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ECONOMIC CONSEIL' | ORIGINAL: ENGLISH
SOCIAL COUNCIL ET SOCIAL

COMMISSION ON HUMAN RIGHTS
THIRD SESSION

COQENTS TEOM GOVERIMENTS ON THE, DRAFT INTERNATIONAL
DECTAPATTON ON HUMAN RICHTS, DRATT INTERNATIONAT,
COVENANT OF HUMAN RIGHTS AND THE QUESTION
OF DMPLEMENTATION

Memorandum by the Secretary-Generel

1. At its Seccond Session the Commission oa Buman Rights requested the
Secretary-Ceneral (a) to trensmit ite report to the Govermments during the
first week of January 1948, (b) to fix the date of 3 April 1948 as the.

time limit for the reception of their comments on the draft Intermetional
Declaration on Human Rights, draft International Covenant on Humen Rights
and the Question of Implementation and (¢) to circulate these comments to
the members of the Commissich as scon as they are received,

2, In compliance with this request the Secrebary-CGeunersl transmitted

the Ccmmission's report to the_Governments, and has the honour to circulate
the following conmunications whibh'have been received from Member

Govermments:
i, TELEGRAM RECEIVED FROM PAKISTAN

Dated, the 2nd April 1948

Your note. SOA 17/1/01/JH Jenuary 9th
Draft Intermationel Declaration on Humen Rights’ end corresponding Convention
Government -of Pakistan have no comments-at this stage

2, COMMUNICATION-RECEIVED FRCM CAIIADA
DEPARTMENT OF EXTERNAL AFFAIRS
CANADA

Ottawa, April 1, 1948
Sirs
I have the hcnour to refer to your letter of January 9, 1948, in which
was enclosed a report om the Second Session of the Commission on Human Rights,

/end to inform
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and to inform you that the propossls contained in the draft International

Bill of Human Rights have been closely considered by officisls of the
Govermment, and it is expected that they will be considered by a Joint
Pariiamentary Committee on Human Rights., A discussion of this subject by
Parliament has not yet been possible, however, and the Canadian Government
would not wish to express views on a metter of such importance without

having had the benefit of learning the opinion of Parliament. Thais is
especially trve in view of the nature of the Canadian Constitution, and the
Canadian Governament, therefore; regrete that final couments on the Declaration
will not be available for April 3rd.

The Canadian Govermment is anxious that amnle opportunity be afforded
to comment on the Inbternatiomal Bill of Rights both st the meeting of the
Economic and Social Council in July and at the meeting of the General Asseumbly
in Sertember.

It is the opinion of the. Canadian Goverrment that the final drafting
of an Internastional Bill of Rights is a serious task involving the ‘
reconciliation of differing Ihiloéophies and judicial principles. It is
therefore respectfully suggested that the final expression by the United
Nations of human rights and fundemental freedoms may well require much more
time then is at precent contemplated, and that postponement of approvel of
the Draft Bill from the 1948 to the 1949 Session of the General Asscubly

might be with advantage taken into,COnsid?ration.
3. COMMUNICATIONS RECEIVED FROM THE NETHERLANDS
NETHERT.ANDS DELEGATION
April 9, 1948

With reference to your letter dated Jammary 9, 1948, Ho. SOA 17/1/01,
concerning the observations, suggestions and proposals which Member Governments
might wish to make relating to the Draft International Declaration on Human -
Rights, the Draft International Covenant on Humen Rights, and the Question of
Implementation, contained in Annexes A, B and C of the Report of the Second
Session of the Ccmmission on Human Rights; I have thevhbnour4to subtmit herewith
the observations of the Netherlands Goverrnment on the above Report of the

Commission on Human Rights.

/OBSERVATIONS
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OBSERVATIONS OF THE NETHERLANDS GOVERNMENT ON THE
REPORT OF THE COMMISSION ON HUMAN RIGHTS (E/600)

The Netherlands Government have submittééﬁthe feport of the Commission
on Human Rights to the National Ccommission established in conformity with
the resolutien of the RMconcmic and Social Council of 21 June 1946. Having
taken cognizance of the ruport presented by this National:Commission, the
Goverument have the hoaour to present the follow;ng observations.

A. GENERAL OBSERVALTONS

1. 'The Ketherlands Government welcome the work accomplishcd by the
Commission on Huwsan Rights. As the Netherlands representative said in the
Economic ard Social Council, on 5 Fébruary last, the Nétherlan@s is kegenly
interested in this problem. It is the Wish of the Netheflands Government
that by the further study of th{s'méttér‘an "Internsticnal Bill of Humaﬁ
Rights", in the sense given to this term by the Commlsoion on Humsa Rights,
may be attained in a near futur°.

Sore co»ordination, howcver. of the vérious provisions proposed will be
indispensable hefore deciding on their/final form; on the whole a shorter
and less detailsd text might in some cases be prefefable; finallv it might
be adviseble to leave out’ certa1n.prov1s1cns (r. i, Articles 49 and 30 of the
Declarstion) Whlcn, because of thslr vague nature, can be of no use.
2. The Netherlands Govermment agree with the proposal of the Commission
to prepare at the same time a Declaration and & Covenant, it being understoad
that the Declaration gives a great number of general directions, whereas the
Covenant contains those prov1sions wh‘ch in the present stage of internatlonal
development will probably be acceptable to a number of States as prov131ons
of & fqrmal treaty. In conformity with the Commiss1on the Government
assume the Declaration having only a moral importance, to be adopted by the
General Assembly, whereas the Covenant which will be & legally binding
instrument will have to beé retified or accepted in a formal way by the
States. |

In accepting this distinction between the two instruments Her Majesty's
Government feel that a further and different definition of their nature would
be desirable. In the same way as the International Labour Conference uses
to adopt a recommendation as an addition to a Convention, laying down in the
recommendation proviéions whiCh:Stafés are not willing to accept in a binding
form, it might be suggested that the Declaratlon on Human Rights should be
considered as a supplement to the Covenant, The Nether ands.Government
are not in favour of such & concéptibn in their opinion thé Leclaraticn
should cover the whole field of human rights and should therefcre deal with

/all the
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all the problems treatod in the Covement; this latter docunent should
elaborate in a treaty-form some of the’pfinciples laid down in the
Declaration. By this procedufs Members of the United Nations who are

not prepared to ratify the Covenant, will by their vote in the Assembly,
have an opportunity to accept the contents of the Declaretion as general
directives. Although the Netherlands Government do nét share the opinion
- that the drafting of the Covenant iec premasture so long as the text of

the Declaratioh is not conpleted and the opinions of . the Goverrments

on the Declaration have not been received and considered, priority'should
be given to fhe Decleration. .

As observed by the representative of France the Covenent now under
discussion may be considered as & first Convention of a series of
international instruments to be elaborated later on.

- 3. In the opinion of the Netherleands Govermment it is not advisahle
to bind the Perties to the Covenant with regard to the mammer in which
they will bring their national legisletion in conformity with the
Covenant; soine Parties will have recourse to a modification of the
Constituticn, but it should be left to each State to decide whether or
not the provisions of the Covenant should be included in the Constitution.
-On the other hand, it should be stated explicitly that, by ratifying the
Covenant, the Farties uadertake to bring their national legislation in .
conformity with the contents of the Covenant. It goes without saying
that equally ell the other organs of the State which has become a Party
must act accordingly; Article 2 of the Covenant which deals with this
problem should be shortened and drafted in & more precise way.
4, The drafts of the Declaration and of the Covenant submit®ted by the
Commission contein some isolated provisions with regard to discrimination
as to racé, sex, religion a.s.o. In the ﬁeclaration, Article 3 centeins
a general rule on-this matter; Articles 21 and 25 repeat the terms .-
"without éiscriminatien” or "without distinction"; as to the Covenant,
Article 20 contains a general rule. If in fact, the principles of
non-discrimination could be accepted on the whole line, it would be
preferable if both instruments contained one article of a general
character on this point. It must, however, be admitted that such
stipulations will hardly be acceptable to countries where populations
of a-tctally different character are living together.
5. In some cases the rights granted to individuals ere expressed in
the form of a duty imposed on the State (f.i. Articles 21 and 23 of the
Declaration). It should be remembered that the instruments .to be"
[elabcrated
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elaborated do not deal with rigkts and duties of States but should as a
rule be confined to rights and freedoms of fhe individual.

6. Botn, the Declaratioﬁ and the Covenant, admit limitations of'the
rights and freedoms which are accordad; these limitations are of a various
nature.

';n Article 16, paragraph 2, persons who are not "of full age and sound
mind" are excluded. ‘

Article 16, paragraph 3 ofzthe:Covenant introduces limitations.-"as are
prescribed by law and are necessary to protect public order and welfare,
morals &nd the rights and freedoms of others”.

Article 17 of the Covenant dealing ﬁith the freedom of information
enunerates in paragraph 3 a number of rsstrictions.

In Article 19 of the Dsclaration the rlghu to freedom of assembly and
of association is stated to be subject to the condition that this right is-

"not inconclstent with thie Iscleration.”

On the other hend, in some srticles (Articles 2 and 33 of the
Declaration, Article £ of the Covenant) an sttempt hes been made .to
put a general limit to the humaen rights by stiouieting thet no one will
have the right to aim at the destruction of the rights and freedous
prescrlbnd in the Declaration or Covenant.

"~ The Netherlands Governuent suggest that this question of limitations
‘should be considered as a whole. Anyhow, it is essential to make clear .
that a human right may never be exerc:sed in such a way &s to aesvruct any
humean rlght of other pe091e
7. Finally, attention may be drawn to the safeguarding clavse which is to
be found in Article 4 of the Covensnt, and which may imperil the success of
the work of the Commission. The expression "other pdbllC»emergency seems
so vague, that it might for instance include an economic crisis or other
ebnormal conditions in a country It possibl e, the circumstances under

which a Party may evade its obligations should be defined as precisely
as poss1ble ' Moreover it w1ll be necessary to state explicitly that the
appllcation of this clause wi 11 also be subject to the Jjurisdiction
provided for in the Chapter on implementation.
B. TECLARATION

It seems superflusus to state ‘explicitly that the word "men™ implies

both men and women.

[Article 3
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Artirle > 3
The words "regardless of fiee or suatus hould be deleted.
Commeu*- 'The use of the word ' suatus in paragreph 2 probebly
means to pr ohlbit a distlnctlon by race, sex, laugudge, ete.
as mentioned in paragraph 1. The word "status", hovevor, ‘may
also be interpreted in a more resfrlctlve gense as 01vil status .
Such en interpretation ShOJld be excluded, because, 1f accepted
dicerimination on,the grounds mentioned in paregraph 2, would be
lawful. If the words "regardless of office or status" are deleted
1t is made clear that paragraph 2 hes in view the p“ohlbi+1on of .
the same d1°crrminatron as pareg:aph 1.
Article b
This art:cle shoald read as follows: EveryOLe has the r;ght to
life, to bodlly 1ntegr1ty end to liberty of person = '
Coument: The right to 'security of person is too vague-an
expression. ‘The proposed wording which is 1n conformity wwta
Artiel 6 of the Covenant although belng somewhat more
rQStTlColVo, would be preferable
| frticle 7
This article deals with two dlfferent matters: one is the protection
of the 1ndiv1du@l against unjust treafuent the other is a aoctrlne of gonoral
charecuer. Ther efore it 1s suggested that the srticle suould be divided
into two artlcles ‘the first to contain the flrst two sentences of
_par agraph 1 toge*her with paragraph 3, the other con31ss1ng of the rest
‘of the flrst paxag aph and the second paregraph
Article > 9
This article should read as follows: "No one shall be subJected
to unreasonable 1nterference with his privacy, family, aome correspondence
or reputation”.
Comment in order to enable legal exceptions to tne pr1n61ple of
1nv1olab111ty of home and corresponaence, the first sentence of
Article 3 proposed by the Unlted States is to be preferred to the
text as proposed by the Commies1on.
Artlcle lO
It is suggested to insert in paragraph 2 after the word “indlviduals
the words "who are not subject to any lawful deprivation -of:.liberty or to
any oxtstandlng obligations with regard to national service, tax liabilities
or voluntarily contracted obligations binding the individual to the
Government". :
/Comment: An
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Comment: An wurestricted right. to emigrate is inadvisable. The
queétion‘may be raised Whéﬁher'a,GQvernmeht, in view df.urgent
national necessity, may nét retain within thé borders of the country
persons exercising a speciél professioh. Anyhow, .the freedom to
emigrate should not be givern t8 persons who have underteken special
ohligations to the Government which commitments heve not yet been
fulfilled. Finally, it goes without saying that people who are
lawfully impriscned should not be free to leave the country.
Article 11
It may be doubted whether the problem of asylum enters within the
scope of the Declaration. As the Commission decided to examine this
question at’ an early opportunity, the Netherlends Government prefer
not to pronounce themselveg for the moment on this article..
' Article 12
It ‘must be understood that this article does not exclude a legal
.provision that special categories of individuals, for instance morried
" women, will need the authorization of other individuals when they have
' to appear before & Law Court. '
| Article 15
" :The first parsgraph should be deleted.
‘gggggggr It appears from the second paragraﬁh that the object of
this article is to ensure that every one will have the right .to
. ‘invoke some official protection; for this purpose paragraph 1
stipulating that every one has the right to a nationality is not
necessary, and as this right is not a very clear denotation,
it had better be left out. :

If the suggestion of the protection of the United Nations to
be given to stateless persons is accepted the question arises
whether such a protection should be given by the United Nations
themselves or whether it would be-preferabie to entrust;ithis
task to the International Refugee Organization.

: Article 16
(a): Paragraph 1 should read as follows: "Every person shall have
the right to freedom of thought, relgion, conscience and belief,
including the right, either alone or in community with:other persons
of like mind, to hold, aedopt and manifest any religious or other
belief, to practise any form of religious worship and observance end
he shall not be required to perform any act which is conmtrary to
such worship and observance.".

. /Comment: The
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with

to a

Corment:.  The suggested draft which is in conformity withf
Articie 16 of the Covenant is.to be preferred to the draft

prorosed by the Commiséimn.

(b) - It may be asked whether the -last part of this paragreph "and

he shall not be required eté." does not go too far for certain
cases in‘which the refusal to perform such an act would be. contrary
to existing legislation.

(c) It is sugeested to add to parégraph 2 "and to persuade other

persons of the truth of his beliefs".

~ Commeiit: The freedom of conversion should be included.
It should be understood that the right "to petition or to communicate
the public authorities” can only be exercised in writing.
Article 22

The meaning of the words "citizen" and "national" in contradiction

foresigner should be made clear.

Article 2k
(a) The acceptance of the principle of equal pay for equel work.
for men and women should not exclude the system of family alloﬁances

being given to married people. although, in practice, such a system

' 'implies that different people do not get equal renumeration for

equal work. . o
(b) - The ¢ondition that women shall work with the same advantages
as umen should not exclude the possibility of special prohibitive
laws with regard to the labour of women, such as a prohibition of
nightwofk for women only.
The sécond sentence should be celeted.
Comment: -Apart from the question as to whether the regulation of
this matter really enters in the scope of the Declaration, the
inclusion of such an obscure provision should be avoided.
- Article 27
(a) - The first. senténce should read: - "Every one has the right
to: fundatientsal education'.
- Comment: ' Other:education than fundamental education cannot
“be demanded as a right.
(b) The sccond sentence should be deleted.
Comment: - The Declaration cannet :deal with the. problem whether
education should be free and compuisory; should the sentence
be maintained, the question arises whether the gratuitous

education should not be limited to those who are unable to pay.
‘ /(c) 1In the
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(¢) 1In the third sentence the words "higher sducation" should be
repleced by ' other ‘than fundamenual educetion"; '
Comnent: By this substitution instruction such as technical
education will also be included.
It should be understood that the term "fundemental
“education" means general eduoation and not merely'technicai
education. Perheps the word "elementary™ would be preferable
to meke this clear.

The Netherlands Govermment reserve the fight to detefmine their point
of view with regard to the’ 1mportant problem cf schools and language of
minorities. In any case, 1t should be made clear that stipulations on
these problems will only apply to natlonals and not to’ fore;gners,

- . COVERARNT
lé;ticle.l

This erticle should be drafted in euch a way as to exclude the
conclusion that States, not being Partias to the Covenant, were also bound
to the princ;ples set forth in Part II .

: Article 3
Cf. paragraph 2 of Observations on Implementation.
~ Article 8 ‘

(a) It will be desirable to have an advisory opinlon of. the

International Labour Orgenizatlon on this article dealing with

farced or compulsory labour.

(b) Peragreph 3 (c) should end as follows: “Provided that these

obligations have been contrected in the mamner usually adopted by

that community".
Comment-. The prbhiso suggested by the Commission goes too far,
as it cannot be assumed that in all countries minor communal
services can be authorized only by ‘elected representatives.
Article 9

To paragraph 2 (d) should be added: "or suffering from a ‘sérious
contagious disease".

' ' Article 10

The rule that no person shall be impriscned in consequence of the
mers breach of 8 contractual obligation, should be restricted to the breach
of contractual obligations in the field of 1abour, in this way the:
possibility will remain of holding in serv1tude a person who does not fulfil

any financial obligation resulting from 8 contract
[Article 11
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Article ll
(u) The present text implies the unrestrlcted liberty of .
movement from the mother countrj to any other tervltory of
‘the State which liberty in some cases would seem to go too
far,
(b) " As to paragraph 2, of. the observation on Article 10 of
the Declaration, |
Article 12
(=) The rule that no alien legally admitted to the
territory of a State shall be arbitrarily expelled therefrom
should be made subject to the condition that the alien does .
not change his nationality after his aryival in the country;
in some caées, & State may wish to restrict the number of
nationals of a special country.
(6) The word "arbitrarily" should mean that expulsion
by a Judicizl body is allowed.
o Article 13
A third paragraph should be added: "All judgments shall
state the grounds upon which they are based and in penal cases they'
shall ind*cate the legal pronSIOHS upon which the condemnation is
based"
Copment: Such a clause seems particula*ly important with a view
to possible international control of such sentences.
Article 15
Cf, Observation on Article 12 of the Declaration.
Article 16
(2} It is proposed to insert in paragraph 1 the word "thought" ,
after the words "freedom of" and the word "adopt” after %hg
verb "to hold"; the words "to change his belief" should be
deleted; finally the following sentence should'be added:
"No person shall be deprived of c¢ivil and civie rights
because of his conversion to another religion or belief”,.
Corment: The freedom of thought should be covered by ;
this article., The expression "to change his belief" is
superfluous, if the word "adobt" ig insgrted after
"to, hold".
(v) It is‘proﬁosed to insert in paragraph 2 twice the W&rds
"or other” after "religious" and to add after the words "an
form of religious teaching" the sentence "and to endeavour o
persuade other persons of the truth of his beiiefs";
Comment: The freedom of religious conversion should be

stated explicitly. /(e)  Between
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(e) Between paragraphs ¢ and 3, a pew paragraph should be
1nserted which reads as follQWS‘ "The freedom of rellglon,
thought, conscience and belief shall also 1nclude. (1) th
frecdom for religious deﬁomlnations or 51milar communitles
(1ncluding mlSSlonary societies) to organize themselves,

to app01nt, train and surport their mlnlsters, to enjoy ’
civil and civie rights, to perform educational medical and
other social work, wherever they desire, as well as to
communicate with sister dommnnities in foreign countries;

(2) the freedom for thesg commnnities to observe the religlous
holv-days and deys of commemoratlon which observance shall be
respected by the Government; (3) the freedom for mi331onaries

“to enter, travel and resjde in, ahy country, to erect

rellgious buildlngs and o open schools and hcsp:tals in such

oountry, with a viéew to vhe prosecution of their calling. o
QEEEEEE" The freedom of pcrforming the usually attendant
soclal work, as well as the rlght of missionaries to enter,
and travel in, any oountry should be explicitly mentloned
The ahtonomous rlghfs of religious denominations and
acommunities, as well as the observance of holy-days and
-commemoratlon days ghould be equally safeguarded.

Article 17

(a) In paragraph 2 at the end of (a) should be added the

Words or which are part of a profess*onal secret, aCknowledged

.Py;law .

- vgéﬁﬂégﬁ: It would geem advisable to encble the safeguarding
of professional secrets.

(b) In paragraph 2 (é).éfter the words "other persons" should be

1nserted the words "govarnmental or public authorities, or,

groups of Persons who are all or in part nationals of a

.High Contracting Party or Who belong all or in part to a

certein race"
COmment- By this aadition a limltatlon is introduced to

esteblish the crimin&l charecter of Anjuring public.
authorities and groups of persons,
i W

(2) The words "prevention of‘disondens" should be replaced by
"repression of disorders'.

Comment: The word "disorders"” is go vague that it may .

serve as an excuse for prohiblting any meeting;. by

[creating
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creating restrictions on a preventlve ‘basis one rlsks to take
away the whole *mportanco oP the artlcle, tnerefore the freedonm
of\nvblﬂc veeting skould onl" be restrlcted to reasons based on
the repr8381on of dmsorders.
(v) As a point (d)'should be added: 'the prev=nt10n of foreign
, oollt~cal 1nterie“ence . .
Comment' It migbt seem advisab e to add this new restriotion.
(c) At_the end of the article should be aﬂded'a'clause making public
meetings in fhe open air subjoct to an officiallaﬁthorizaﬁion._
(a) It should be understood that the right to éséemblevdoes not
jnclude the righfyto hold pegeants, or processions in the streets.
. Article 23 | | . ,
(2) In paragraph 2, the words "two-thirds of the States Members™
should be replaced by "two States Members". It is possible that
only a very llmlted number of Members of the United Nations will be
zeady to subscribe .to the Covenant. Therefore it would seem useful
not to stick to the condition, that the Covenant will only come into
force after fatifioétion by some forty States. Invthe same way as
Internationsl Labour Conventions oome into force when they have been
ratified by two Stateg,.thv Covenant on Human Rivhta; even if only
accepted by a few Meubers of the United Nations would register a
certain progress. .
(b) Tre first Qaragfaph maxing the participation of States,‘ﬁeing
noh-Members of the United Wations subjecﬁ to a decision of the
General Assembly is to be preferred to the suggestion of the United
States thot the Covenant should be open for accession.to all States.
The expreésion "eligible" should be avoided.
' Article 25 -
In this article the terms 'ony colony or overseas territory” should be
replaced by tlie usually employed express1on "non-self governlng terrltory
If the amendment proposed to Article 23 about the number of
ratlficatlons‘required for the coming into force is accepted, Article 26
should be wmodified accordingly. This might be done by substituting the
words "two-thirds of the Parties" to "two- thlrds of the Members of the
General Assembly of the United Nationms™.
. prijcle 27
This article should be deleted, as it goes without saying that, in
interpretlng articles of en Lnternaulonal treaty, the severdl articles
should be regarded in their relat:on to each other,
/D. IMPLEMENTATION
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D. IMPLEMENTATION

1. The Netherlands Government consider the, question of implementation
as one of the most 1mportant aspects of the subgect matter. An
Internntioral Bill of maan Rights w1thout p“OVlSlonS on 1mplementation‘

would not be comp’ete and, 1n practice, 1t would be ra*her meaningless.
The argument thet rules on implementat“on would be contrary to the
pr1nc1nles of uoverelgnty and independence of States ‘must be refuted

The qnestion has been raised whe+her s udies of this problem of

implementation could be undertaken before uhe final contents of the
Covenant hdd been dec1ded upon. ' The Netneriends Government agree w1th
the Belgian representative in the Wor 1ng Groun that although the finel
dec1sions may depend on the stinulations of the Covenant, the overall
question can ‘be cons1dered at once in its own right Theretore, the
Ccmmrssron on Enman Rights has done usefu1 wnrk by outlining in 1ts
early stage a number of generai pr;nciples on this matter.

" With regard to these sug gest,ons of the Wbrking Group of the
CommisSion, the Netherlands Govetnmcrt wish to present the ollowrng
observations, it being understood that the suggestions only reter to
the Covenant and not to the Dec_aratron. ‘

2. In this resnect, attent on nay be drawn flrst of all to Article 3

of the Covenant prov1d1ng that each Party shell bind itself to supply

an explanation as to the manner in which 1ts law gives effect to any

of the prOViSions of the Covenant. It mlght be adv1sable +o eleborate‘

this rule, as one of the first stages of the procedure of 1mplementation,

when this matter w1ll be consrdered more in detail.

3. As regards the suggestion trat some organ of the United Nations

should have the rlght to dlscuss, and make recommendations in regard

to violations of the Covenant, the Government suggest that some organ

should exercise general supervision on the wny in which the Parties

apply the Human Bights laid down 1n the Covenant The Government share

the opinion of tbe Worling Groun that 1n view of the fact of the Economlc

and Social Counoil being overburdened with functlons, 1t would be

preferable to have arother organ entrusted with th’s tasn,»the Comm1ss1on

on Human Rights would seem to be the body best qualified to fulfill these.

ftnctions._

L., The Hetherlands Government are in favour of establlshing the right

of ind1v1duals, associations and groups of indiv1duals 0 petition the

United Netions as a meens of initiating procedure for the enforcement of

human rights. In view of the con51derable nnmber of pe*itions that may be

presented it will ve essent to have an appropriate body of the first
/1nstance_
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iﬁstance to exanine these petitions and to put aside the unimportant

ones, Instead of the Standing Committee of flve vndeoendent nersons
established by the Economic and Social Council, asg proposod by the
Vorking Group, the Netherlands Government suggeot that this task be
entrusted to the Executive Committee of the High Commission, which organ,
in the opinion of the Governmen®, should be established with a view

to the adjustment of non-legal disputes ooﬂcerniﬁg human rights

(see §.6 below). R | ‘

e It will be esgential to entrust some organ with Jurisdiction in

the case of disputes elther between States or between States and
individvals, With regard to the grestion es to whéther'it woﬁld be

wise to create an rqternatlonal Court of Humen Rights, as proposed )

by a small majority of the Working Group, or whether the Court should be
the Internat ional Court of Justlce, the Jetlerlands Government would
prefer the second altermative. The questron as to whether the International
Court should institute a special Chamber for Human Rights or whether these
cases should be dealt with by the full Court, can be put off until the
discussions have reached a more advanced stage.

There is, however, one great dlf?iculty to be overcome before the
International Court of Justice could be entrusted with the task of
durﬂsdlctlon in the field of humen rights. Article 3k, baragraph one,
of the Statute of the Court reads: "Only °tates may be parties 1n
ceses before the Court". Now with regerd to humen rights, the
Jurisdwctlon that is wanted ig a jurisdiction to be invoked not cnly by
ufates but alsco by individuals and groups of rndrv1daals, therefore a
moalxlcation of the Statute of the Court would be indispensable. As
srch a modification of the Statute will require the ratification by
two-thlrds 01 the Members of the United Nations, it does not seem probable
that such a modification of the Statute will be attained shortly.
T#ererore, it would seem necessary, at least for the 1mmed1ate future,
to create a special jurisdiction for questions on human rights.

6& Jurisdiction will only be possible for legal questions. All
other problems which may arise cannot be brought before a Court.,
Therefore, the Netherlands Government suggest thet a new or;an be
created which may be called the "High Commission”, and which should
consist of experts acting independently of thelr Governments, this
Cormission should deal with all problems not being legal problens.
T. If this idea were accepted, it should be realized that tﬁis body
would act, in part, as an internstional legislative body. No doubt it
will Ye claimed that this task should not be‘ehtrusfed‘to a body:consisting'
of private people having no responsibility towards their Governments.
/Therefore,
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Therelfore, some superv1sion of tke decisions of the Hngh Commission shonld
be provided. This might be done by instituting 8 governmental sapervisory
body, a "Permanent Humen Rights Coun01l". Of course, mot all the
decisions of the Comﬁission'shoﬁid be“reconsidered by the Council, but for
“the important cases an appeal tovthis governmental body should be
.poss1ble, 80 as to prevent any. action of the Commiss¢on contrary..to the
 w1shes of the Governments. Peruapg in futuie this political interventionz
Amay become Lrnecessary, but for the moment it would seem to be.
indisnensable.
8. Two other woints appear to be importaht

First it should be made clear that the Court and the Commission
should also be competent when the question allses whether in & particular
:case the safeguarding clause may be invoked. It may be essential to .
restrict the use of this clause, as a 00 frequent use would weaken
the value of the whole Covenant.2

Secondly, 1t should be laid down explicitly that, if the Court,.
or the Comm1381on, has pronounceo its findings in one particular case,
The State conoerned and if p0351ble all the Parties to the Covenqnt -
:Vlll be bound to act in conformity with these findings in s1milar
cases., Articie 59 of the Statute of the Internatlonal Court says first
'ﬁhe'éontrary* '"The decision of the Court has no binding. force except .
between the parties and in respect of that partlcular case", Therefore,
if the Intermational Court will be entrusted w1th jurisdlctlon in matters.
of human rlghts, this article should equally ‘be modified._
31 March 1948,

4. COMUNICATION



E/CN,h/oE/Rev.l
Page 15

k.  CCLMILICATION RECEIVED FROM AUSTRALIA
MUSTRATIAN MISSION TO THE UNITED NATIONS

1k Aprilgl948

I heve the honour to refer to your Note SOA-17-1-01 of 9th Jaruary 1948,
I am settlng out in the following paragraphs the comments of the Australian
Govermment on the draft International Bill of Human Rights prepared by the
Cormission on Humen Rights at its Second Session.

Draft International Declaretion on Fuman Rights

The Australian Govermment considérs thet the Draft Declarstion in
the form proposed‘by the Secbnd‘SeSsion of the Commission is not satisfactory,
- and contains meny provisions which would be more appropriately inserted in
' the Covenant. The Declsration should te an instrument of popular appeal
and persuasion, and the present text should be replaced by a more. concise
statement of general principles. The Australian Goverrment reserves the right
to make detalled comments, both at the meeting of the Drafting Conmittee and
" the follow1rg session of the Commission, on the present text and on any other
proposal there put forward.

The Government elso considers that the Declaration should be_incorporated
as a rreemble to the Covenant. It should also be promulgeted as a separate
1nst1ument ’ | “

Draft Ilternaulonal Covenant on Huwan Rights

The Augtralian Govermment considers that the Covenant should be more
comprehensive, and include more provisions for the implementation of the
gereral principles of the Declaration. In particular, the Covenant does
not st present give definitive effect to the principles contained in the
Draft Declaration in its present form in Articles 1, 9, 11, 13, 1k, 15,’20,
21, 22, 23, 24, 25, 26, 27, 29, 30, 32 and edditional articles of the
Covenant should be included accordingly. The Australian Government reserves
the right to propose appropriate additional articles, and also to make
couments on matters of detasil in the Covenant as a whole.

Method of Implementation

It is considered that all matters relevent to the implementation of
the Covenant should be discussed at the meetings of the Drafting Committee
end Session of the Commission in May 1948, including, in particular, the
Australian proposal for the establishment of a Court of Human Rights; and
2 comprehensive plan of implementation, including a draft statute for the
Court of Human Rights, ehould be drawn up by the Drafting Committee for approval
by the Commission and submission to the General Assembly. The implementation
enG methods of enforcement are essential ccmponent elements of the Covenant, and
machinery for implementation should be agreed upon at the same time as the

Covenant is drafted,
/5.  COMMUNICATION
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5. COMUNICATION RECEIVED FROM THE UNITED STATES
April 15, 1948

The United States Rerresentative at the Seat of the United Nations
presernts his compliments to the Secretary-General of the United Nations and,
with reference to his note of jgﬁﬁary 9, 1648 has the honour to transmit
‘herewith the observations, suggestlons and proposals of the Unitéd States
relating,to the Draft Internabionel Declaration on Human Rights, and the-
Draft International Covenant on Dumen Rights contained in Annexes A énd B
of the Report of the Cormission on Fuman Rights, dated December 17, 194T.

The: cbservetions. with respect to implementation will be forwarded at

a later date,

/OBSERVATICNS
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OBSERVATIONS; SUGGESTIONS AND PROPOSALS OF THE UNITED STATES .
RELATING TO THE DRAFT- INTERNATTONAL DECLARATION ON HUMAN
RIGHTS, AND THE DRAFT INTERNATIONAL COVENANT ON HUMAN
RIGHTS CONTAINED IN ANNEXES A AND B OF THE REPORT
" OF THE COMMISSION ON HUMAN RIGHTS DATED

DECEMBER 17, 1947

The . Gochument of the United States desires in the first place to
indlcate its awareness and appreclation of the intensive and. able work
whlch has been done on the Bill of Humen Rights by the Commission, its
Draftlng Commlttee end by. the. .Secretariat. The work that has thus far
beeg_done is,of greap‘slgnificange, taking into‘account.the_magnitude
of the task and the multiplicity of possible aspproaches to its
accomplishment. This Government believes, however, that much needs to be
done in the way of refinement of the documents sb far produced in order
that they may serve the purpose for which they are intended.

A basic difficulty which the Government of the United States finds
with both the draft Declaration and draft Covenant is that they are too
long and complex effectively to accomplish their purpose.

DECTARATION - GENERAL COMMENTS
The Declaration is envisaged as properly fulfilling two functions:
1. To serve as basic standards to guide the United Nations in

achieving, within the meaning of the Charter, international

co-operation in promoting and encouraging respect for and observance

of human rights and fundamental freedoms for all; |

2. To serve as & guide and inspiration to individuals and groups.

throughout the world in their efforts to promote respect for and

observance of human rights.

For the achievement of the first of these purposes, a shorter and
more concise declaration will be more effective than a long and detailed
declaration. The Declaration is not intended to be a legislative
document in any sense. The manner in which the United Nations will undertake
the task of promoting and encouraging respect for and observance of humag
rights and fundamental freedoms remains to be determined but it will
almost necessariiy have to adopt as a general rule, a broad rather than a
detailed approach. However, its freedom to take up matters of detail
would be enhanced, rather than diminished, by a declaration in broad and
comprehensive terms.

With respect to the second purpose of the Declaration, namely to
serve as a focal point for the development of world public opinion, this

/objective
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objactive is largely defeated by & long and complicated instrument., The
first prerequisite to such a result is a deeﬁﬁent thet is set forth in
as simple andgfeadily‘understandéble terms as possible,. A spelling out
of details in the Declaration itself camnot increase its usefulnpess for
such purpoces. |

The United States accordingly 1s strongly in faVour.of a short and
concise Declarat? Lon. ,

:Since it is the proper purpose of the Declaration to set forth
basic human rights end fundamental freedoms, as standards for the United
Nations, it is imappropriate to state the rights in the Declasration.in.
texrms of governmental respcasibility. lIn particular it is improper to
state in the Declaration that certain things shell be unlawful. If such
references are retained, it will be difficult to kncw what the purpose

end meaning of the Declaration is, especially in contrast to the

Covenant. - The same consideraiion applies to some extent to assertions of

governmentel responsibility found in some parts of the draft Declaratlon.
It is true that the guaranty of certein rights, such as the right to
fair trial, rests exclusively in the hards of the Govermment. In the
case of ether.rights,vsuch as the right to work, the right to health and
the right to. social security, there are widely differert theories and
.practlces in @ifferent parts of the world as to the manner in which the
Government can best facilitate the desired end.

The United States believes that the Declaration should proclaim
rights, but should not ettempt to. define the role of government in their
ultimatevettainment.. This role will necessarily vary from country to
country. The United States not only feels that this differcnce is
inevitable, but that the flexibility of approach which results from it is
valuable and,should be preserved, |

Iﬁ ceneiuding its commentary on the Declaration, the Uhited States

believes that it cannot better express its view of the nature and purpose

of thls document than by settlng forth the following statement by Abraham

Llncoln. Referrlng to the as°er+1on of human equallty in the United
States Declaration of Independence, he said:
"Tbey /_he drafter“? did not.meen to assert the obvious untruth
that all were thcn actually enjoying.that equality, or yet that
they we;e:about to confer it immediately upon them. In fact, -
theyfhad no power to confer such a boon. They meant. simply to
declare the right, so that the enforcement of it might follow -
as. fast as. circumstances should permit,
"They meant to set up a standard maxim for free society which
should be familiar to all, - constantly looked to, constantly
/laboured
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laboured for,'and.even;tthough never perfectly atteinedy.
constantly approxirated, and therecby conStantly’spreading and
deepening its influence, and avgmenting the happiress and
value of life *o all people, of all colours, everywhere."
COVENANT - GENERAL COMMENTS
' The United States is of the opinion that brevity and conciseness-

are at least as important in the Covenant as in the Declaration.

In particular, the United States is of the opinion that the effort
to define detailed limitations to various rights presents serious
probleins,. both from the International and domwestic standpoints. It is
believed. that the effect of such limitations would be to reduce the
effectiveness of the Covenant and render it liable to abuce.

The United States regards the Covenant as an undertaking on the
part of the c¢contracting parties to observe certain human rights.. It is,
of -course; understood that some: of the rights emumerated must be limited
in the interests of the full enjoyment of the rights of all and‘oﬂathe
general-welfare, ‘A general provision having this .effect should be included
and made applicable to the entire Covenant. However, the attempt to
define in:detail all the limitations permissible under each article is
unnecessary .and brobably impossible; it is likely to create seridus -
diffictlties in the £ield of domestic law in a muber of commizies,
including the United States, and might result in the Covenant being a
retrogréssive rather than a progressive document.

" THe incorporation of detailed limitations can not alter the basic
eriterion as ‘to whether a party is complying with the Covenant. This
criterion is the reasonabléness of the limitations imposed on any rights
in'question. “If a ‘state unreasonably limits a right, its situation is not
altered in the least by the fact that it asserts a limitation clause in
‘its defence.  The hazard in any limitation is thet it may be misused to
Justify unreasonable restrictions on the right the covenant is intendéd to
guarantee. ' This hazard is increased when a.series of detailed Iimitations
is set up as.each of these presents the possibility of 'such abuse.

If is not believed to be possible to set forth the obligations of the
Covenant with such precision as to avoid future debate about the meanihg
intended. This is for the reason that this Covenant will bave to be
interpreted in teims of actual situations, the nature of which cannot be
foreseen in advence,.:In any. given case, the right in question will have
to be related to the situation involved; and frequéntly to other righté
which bear on the situation, to considerations of general welfare, etc.

/The draft
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The draft under study, even while attempting to be speciiic, reveals the
true character of these concepts &s beiné‘based on relative values (see
especially Article 27) and the tekt of teeconableness. Articles 16 and
18, for exmemple, contaln limitationd so vaguely worded as to require
interpretation in specific cases. Artidle 9, which attemnpts to be quite
specific, contains such words as "reascnable" in paragraph 2 (a) and
"lawful" in paragraph 2 (b) and 2 (c) which require further interpretation.’
Furtheruore, the thousands of recorded court decisions dealing with the
interpretaion of statut~+s reveal the impossibility of drafting language
capable of covering all contingenciles.

An essential dAifficulty with the expressidn of specific limitations
is that, by common irules of construction, such expression implies the
exclusion of others. It would thus be open to argument that any other
limitations impoced by law are contrary to the treaty. To give a
hypothetical example, it might be necessary for the protection of the public
welfare, to enact new legislation restrieting obnoxious medical
advertising transmitted by television. Action of this sort would be
perfectly pronér, but it would not be appropriate at this time to cover the
specific point in a broad genersl instrument affecting fundamental rights
only, in meny countries, a substahtial proportion of which are not concerned
today with television. ther technological develovments, whose nature
cannot be forecast in any way, are bound to arise. To require formal,
solenn amendwents of the covenant to cover each of these developments would
be clearly impractical. Even existing contirgencies can not all be mapped
out with respect to all member nations between the present time and
September 1548, when the General Assembly next convenes. The only type of
document on which general agreement can possibly be secured is one of a
general nature.

Detailed specific provisions purporting to set forth all possidbl
limitations would be particularly unfortunate in countries like the
United States where the basic constitutional document describes treaties,
together with the Constitution and laws, as the supreme law of the land.
Treaty provisions which, while not intended to change the existing law,
are capable of creating confusion and raising multifarious controversies
ave obviously to be avoided. TFor this reason alone there might be
congiderable doubt ss 1o the sbility of the Unitsd States to asccept =
Covenant containing such specific limitations.

The foregoing argument presents one ‘detailed reason why, in attempting
to draft a treaty on the extremely broad and ccmpléx subject of human
rights, the best and perhaps the only practicable approach is to have a

/clear and
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clear and simple document, It is quite possible that a Covenant which
attempts to go into too great detail, even 1f it could be ratified; would

be so complex and confised as to be unworkable in practice,

COVENANT - SPECTFIC SUGGESTIONS
PART I OF COVENANT

Articles.l and;%

It is suggested that these Articles be replaced by a simple statement
to the effect that the contrecting parties agree to observe and protect,
through appropriate laws end procedures, the human rights and fundamental
freedoms set forth in Part II of the Covenant.

The detailed statement in Article 2 appears to be unnecescary. The
obJect should be the establishment of a duty to éuarantee the requisité‘
standard of protection, the method of accomplishing this being. the concern
of. the state,

Articlo 4

The deletion of this Artlcle is suggested for the .reason that 1t
carries an unwarranted implication that.the rights set forth in the
Covenant are absolute, While this is trme of some rights (such as
freedom from slavery, torture and mutilation) others must be regarded as
relative, This is indicated in Article 27 of the draft, The relationship
of these righits to each other and to the genmeral welfare can be altered
not only by war or other national emsrgency, but by other factors. For’
example, the concept of freedom of expression has been limited to
recognize the right of the pulbic to te protected sgainst fraudulent
advertising, The effect of war or national emergency does not, therefore,
Justify a state in "derogeting" from its obligations, The obligations
8till remalin fully in force and the questlion remains whether limitstions
imposed &are reasonable undér the circumstances, _ '

The United States has in mind a limitation provision, applicable to
the entire Covenant, scmeﬁhat'along the following lines:

"The High Contracting Partiés agree that a Stete party to

this Covénant may takefactibn reasonably necessary for the

preservation of peace, order, or security, or the promoticn

of the general welfare, Such action by any State parity t6 this

Covenant must be imposed by or pursuant to law."

Here or elsewhere in the-covenant it should be mede clear that no
one shaell be denied equal protection of the law with respect to any of
the rights and freedoms set forth in the substantive articles of ths

covenant, . ‘
/Article 27
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Article 27 of the Cormisslon draft would be merged in such en
article,
PART II OF COVENANT
The Udited States &t this time suggests that the following provisions
be deleted: |
Article 1k

e

Parsgraph 1 of the Article provides protection against ex post facto laws.
The United Stetes feels that this right should rot be impaired. Paragraph 2
ghould therefore be deleted.
Article 20

Iast part of last sentence - arbitrery discriminaticn &nd incitement

to discrimination., Th: State cannot be sxpected to prevent all types of
arbitrary discrimination as hetwesn private individuals, The phrase
concerning "incitement" appeérs to be subject to the same commentary as 1s
mede in the followibg peragraph in coonection with Article 21,

Article 21

The present laws of the United States prevent incitement to violence
for eny reason when there is a clear and present danger that violence will
actually result. Long experlence with the problem of free spsech has led
to the concluslon that any greater iimitation would be liable to misuse for
the purpose of suppressing free speech. It 1s felt that the utmost freedom
of -spesch is a better sefeguard against hostility and violence than general
laws glving increased powers to suppress freedom of speech,

Since it ig desirable that the Covenant be as short and conclse as
possible, the United Stetes believea that the enumeration of rights should
be limited to those which are of basic lmportance and a&s to which serious’
violations might well justify international representations. The United
States will at the approprlete time suggest that certain provisions, in
addition to those listed above, be deleted either bhecause they are not of
basic Importance or because they are covered by other more basic rights,

In transmitting this communication, the United States Government wishes -
to poinf out that 1t is also considering other observations with respect to
the Declaration and the Covenant which it reserves the right to submit to
the attention of the United Nations at a later date. It expects also to
submit observations wlth respect to implementation, which is & subject not

specifically covered in this paper.



