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The New Zealand Goverament have given pareful comsideration to the
proposals of the Commission for an international bill of human rights,
which proposals, in their opinion, form & sagisfactory basis for the
consideration of further ection, The New Zealand Government desire,
however, to stress the intrinsic complexity and difficulty of any attempt
to formulate in an international treaty uefinitions of human rights and
fundemental freedoms to be secured by states to individuals within their
respective Jurisdictions, It is true that mambers of Unlﬁed Nations
have cambined in the Charter to "reaffirm faith in furdamental human
rights, in the dignity and worth of the human person, in the equal rights
of men and women and of nations, lerge and small" and have thereby, and
in the other relevent provisions of the Charter, established the basls
for the development of intermational action in this fileld, But the
states concerned have achleved varying stages of economic and social
deVslopmanty”théirweconomicﬁaﬁdjSOc&al dtructures 4o 'not conform to e
single: pattern, .the historicéal conditions from which they diaw théir
philosophical ideas e¥e not uniform, In these circumstances, however
desirable may be the early conclusion of &n agreement or agreements on
humen rights, it 1s essentlal that sufflclent time should be allowed for
each government to consideér the views &nd comments of other governments,
for differing viewpoints to be reconciled, and for the greatest poesible
measure of agreement to be echleved, Some delay would be preferable to
the over-hasty adoption of texts which any considerable number of states
might, upon reflection, be unwilling to ratify.

The New Zealand Government are not convinced of the wisdom of insisting
that final consideration of the proposals mede by the Human Rights
Commission should be completed at the next regular session of the General
Assembly, If the commente of governments and the discussions in the
third session of the Commission and in the seventh session of the Economic
and Social Council do not reveal a wide measure of agreement, an
opportunity should be given to govermments to reconsider their views in
the light of the varying positions teken by governments. The short
intervals between the meetings of the Commission, the Economic and Soclal
Council and the General Assembly may not be adequate for such
reconsideration,

The comments of the New Zealand Govermment now forwarded must not be
teken as representing their final views, It has, in fact, been found
necegsary to record express reservations of the position of the New Zealand
Government on certain articles proposed for inclusion in the Covenant
on Human Rights until thelr scops and proper 1nterpretation is clerifiled,

/The present
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The present comments are put forward in a épirit of constructive criticism
in an endeavour to assist the eppropriate organs of the United Nations in
arriving at a wide measure of agreement, The New Zealand Govérnménf hépe
that other members of the United Nations will approach the pfoposals in a
similer manner and they must ressrve the right to'reconsider'theif‘views
in the light of the comments and views of other governmenté.
The Covenant

The New Zealand Government are of the opinion that the first‘eésen#ial

step in the im@lementation of the human rights provisions of the Charter

of the United Nations is the conclusion of an international treaty defining
those humen rights and fundamental freedoms which can at this stage be
framed as binding obligations upon states, Such & treaty would enable

the United Nations to meke a signifilcant advance in its obligation to
"promote.,.,umiversal respect for, and observance of, human rights and
fundamental freedome for all without distinction as to rece, sex, language
or religion". (Article 55) o

The New Zealand Government have accordingly given particular attertion
to the draft intermational covenant on humen rights prepared by the
Commission and have drafted & number of amendments for consideration by
the Cormission, These amendments are set out in the revised draft of
the covenant attached hersto as Annex A, Corments on the revised draft,
including comments on certaln articles to which no amendments have been
proposed, are contained 1n Annex B.

It is believed thet the smendments proposed, when read with the
comments, will be self-explanatory. In general, the emendments have been
designed for the following purposes: '

(a) To state clearly the relationship of the Covenant to the

United Nations Charter,

(b) To clarify the intent of certain articles and the permitted

limitations upon the righte in question, in order to ensure that

the obligations imposed on acceding stetes will be clear and
precise,

{c) To state certain amendments of substance which are thought to

be Jjustified in view of the purpose of the Covenant and current

international practice and thought.

(d) To state the principle of non-discrimination in relation to

certain "sociasl and economic rights" included in the Commission's

draft of the Declaration but not of the Covenant,
/The Declaration
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The Declaration

A clear distinution mvst be drawn between the purpose of the
Covenant and the purpose of the Declaration, The Covenant is & document
wvhich will impose far-reachlng obligations cn acceding states and which
according 1y demands detailed and precise drafting appropriate to a
legal document., There are OinOUS edvantages, however, in stating,
in simple language and as briefly as is consistent with the evoidance
of ambiguity, the essence of each human right and fundamentsl freedom.

In the opinion of the New Zealand chefnment, this should be the aim and
.the_ﬁurpose of the Declaration, The rights and freedoms so steted should
be progressively elahorated and defined in deteil in a form suitable for
an international treaty., Certein of the rights and freedoms will no doubt
be dealt with in this way in thé Covenant presently under consideration,
Others should ip timé,be deélt with in further covenants. Others again
may demand elaboration and implementation through the medium of some other
typé of international ection. The Declaration should, however,.state the
philosophical basis of humen rights end fundamental freedoms, define the
essence of each and state, in a form comprehensible to the peoples of the
world, the’objectives of the United Wations in the field of human rights
and fundamental freedoms, | . | ‘ ,

. Two comments follow from this appreciation of the purpose of the
Declaration, The first is that the Declaration.cannot in iteelf impose
any legal obligation oh states or call for any measures of implementation,
although it may, with reference to the rights and freedoms not dealt with
in detail in the COVenant provide a gulde to the interpretation of the
relevant provisions of the United Nations Charier, '

The second comment 1e¢ that the Commission's draft of the Declaration
ig unnecessarily 1ong and confused in language, being both declaratory
and mandatory and frequently passing from statements of principle to
points of detail without,‘howevgr, achieving a definition which could
found a legal obligation. ‘

The New Zealand Government have endeavoured, in the time available,
to redraft the Declaration in the light of the foregoing assumptions of
its proper purpose. A redraftais attached hereto as Annex C, In
advanciﬁg this redraft, the New Zealand Government desire 1o gtress. .
that it is intended to indicate the lines along which, in their opinion,

a shorter and more consisteht Declayation might be framsd and not asg
a final statement of their views on the proper content of the Declaration,
In these circumstanceé, it is not desired to offer detailed comments on
the Declaration at this stage.

/Implementation
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Implementation
The erguments against undue haste developed in the opening paragraphs

of: these comments apply with particular férce‘to the complex and
controversial question of implementation, The procedures for implementation,
on which, in the final event, the success of international action to ensure ;
the observance of human rights must depend, merit the most close
consideration by all Members of the United Netions, ' The New Zealand
Government, for their part, recognize the necessity for a mutual
inter-change of views on this subject and at this stage propose to offer
only prelimipary and tentetive ccmments on the suggestions put forward by
the Comuission.

' The Working Group on implementation has suggested (E/600, page k)
that-stetes "must teke action to ensure that their nationel laws cover
the contents of the Bill, so that no executive or legislative organs of
government céan override them, and that the Judiciel organs alone shall
be the means whereby the righte ©f the eitlzens of the states set out in
the Bill are protected". The New Zealand Government would observe that
in New Zealand, and in other countries where there is no rigid constitution
and the legislature is the supreme organ representing the will of the
‘people, it would be constitutionally impossible to provide expredsly that
no législative organ could overrlde the provisions of the Covenant. - They
would suggest, however, that the safeguerds sought by the Working Group
on implementation are, to all intents, achieved by the following:

(a) Article 1 of the revised draft Covenant (Annex A), which
provides that every state party thereto undertekes to ensure that
its law secures to all persons within its jurisdiction, without
distinction, the human rights.and fundamental freedoms set forth
in Part II thereof, :

(b) Article 2 of the revised draft Covenant, vhich requires that,
on the request of the Secretaery-General "any state party to this
Covenant shall supply an explanation as to the manner in which
the law of that state gives effect to any of the provisions of

“this Covenant". '

(c) A state acceding to the Covenant accepts responsibilities of

‘which 1t cannot divest itself without a breach of its internationmal

obligations,

~ The New.Zealand Government suggest thet these provisions together
constitute a condition closely approximating the objective of the workiﬁg
Group on implementation and amount to a measure of implementation the '
significance of which should not be underrated. To endeavour to specify

© /in the
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in the Covenant the methods by which states acceding thereto should
implement thelr provisions in municipal law, when the coustitutional
procedures of those states will vary considerably, would be tantamount
to making it impossible for scme siates to accede to the Covenent,

The New Zealard Govermment draw attention to the fact, noted in
‘the Commission®s Report, that the Charter .of the United Nations; an
international treaty of unquestioned status, contains numercus
references to humen rights, including some, e.g. the statemant of
purposes in Article 1, which call for positive action on the part
of the Orpanization for their promotion and observance. Moreover,
the General Assembly and the Economic and Social Council clearly possess
certain powers and respongibilities with reference to humen rights and
fundamental freedoms, e.g. in Articles 10 and 62(2) of the Charter,

In the absence of definition of the different rights and freedoms
and clarification of procedures, questions may arise both as to the
proper definition of the terms "human rights" ard "fundamental freedoms"
and as to the scope of the competence .of different organs, particularly
in relation to the provisions of Article 2(7) of the Charter, The full
exercise of the powers snd responsibilities of the different organs of
“the United Nations in relation to human rights and fundamentel freedoms
and to their promotion and observance will be facilitated therefore
by the adoption and entry into force of a comprehensive covenant and
the establishment of such procedures as may be deemed necessary.

The Working Group on implementation has suggested that the -
Economic and Social Council should give the Human Rights Commission
an equal right to thet which the Council itself possesses to make
recommendations. The New Zealend Government would observe that any
svgeestion that a functional commission should be granted powers of
recomuendation direct to state members of the United Nations, anéd the
other powers implicit in the proposals . of theonrking Group, would raise
general questions of orgenization requiring careful consideration by the
Council in relation not only to activities in the field of auman rights,
but also to the whole scope of the economic and social responsibility
of the Council, The New Zealand Govermment would suggest that, until
human rights and fundamental freedoms have been further defined and
the procedures for implementation further considered, 1t would not be
advisable to effect the delegation of powers proposed by ths Working Group
on implementation,

/The New Zealand
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The New Zealend Government consider that there 1s clear need for the
establishment of & setisfactory procedure for dealing with petitlons and
that action to this end should be procseded with irrespective of agreement
on other measurss of implementation, It is nod ccnsidered ssgential
that such a procedure should be estabiished in detell within the Covenant
on Emmaﬁ Righte; 1t would be adequate for the Covenant to contain
refercnces 1o the procedure for handliing petitions to be esvablished by
the General Assembly or the Economic and Social Council, This procedure
should cover:

{a) Tha recéipt of petitions from individuels, groups, assoclatlons
or gtates, including deteraination of their receivability in
accordance with propérly‘pweﬁczibza Yuliss. 5
(b) Endeavours to negotiate settlements, through private discussions
with the states concerned, in cases where the petitlons were deserving
of such consideration.
{c) Reports on results of negotiations, and transmission of those
cages where conclliation has failed tc *he General Assembly or the
Economic and Sosial Council, as may be thought fit, for further
action., The Assombly or the Council might call on the assistance
of the Human Rights Cormission for an initial study of these reports
and advice on sppropriate further action,
Subject to considering the views of other governments, the New Zealand
Goverument concur in the proposal of the Working Growp on ilmplementation
that these functions should be discharged by a small committee of
independent experts, to be appointed either by the Gensral Assembly or
the Beonomic and Social Council from lists submitted by states which have
acceded to the Conventlon on Human Rights. They ave not at this stage
able to agree, however, that such a comuittee should carry responsibility.
for collecting information on human rights; this should continue to be
the‘responsibility of the Secretariat and the Human Rights Commnission.
 The New\Zealand Government are fully eppreciative of the force of the
arguments which led the‘Working Group on implementation to reach the
" conclusion that en internaticnal court should be empowered to constitute
the final guarantor of humen rights, %They ere not yet convinced, however,
of elther the advisability of or necessity for a new end special court
of human rights. They are concernod that s+ops should be taken to ensure
the full and effective implementution of the provisions of the proposed
Covenent on Human Rights end will accordingly give careful ccnsideration
to the views of other governments on the various meesures of implementation,
| /including



E/oN. b8 a8d. 12
Page 8

including the question of the suggested new international court, At this
stage they desire only to observe that:
(a) - The jurisdiction of the International Court of Justice is
sufficiently wide to cover guestions of human rights~arising.either”
unger the Charter of the United Natlions or under the proposed-
Covepant on Human Rights, when it ccues into force {(Article 36(1)
of the Statute of the International Court of Justice),
(b). .A large number of states has already accepted the compulsory . -
Jurisdiction, in relation to other states accepting the same.
vbligation, of the International Court of Justice. ,
(c) Varlous organs of the United Nations have the right to geek
the advisory opinlons‘of the Court upder‘Articleléiﬂof its Statute.
(d)».The Interpational Court of Justice has power to form one or
more chambers for dealing with particuler categories of cases
(Article 26 of the Statute). , ‘ ,
(e) The decision of en international court, whether the International
. Court of Justice or the suggested court of human rights, can never
in itself amount to enforcement, but, a&s recorded by the Working
Group on implementetion, "cases have hitherto been rare of states
delibverately going against Zntermational Judicial decisions or
arbitral avards" (E/600, page 63).
(f) Under Article 94 of the Charter, "every meuber of the United
Nations undertakes to comply with the decision of the International
Court of Justice in any case to which 1t is a party. If any perty
to a case fails to perform the obligations incumbent on it under
a judgment rendered by the Court, the other party may have recourse
to the Security Council, which may, if it deems necessary, make
. recommendations or decide upon measures to be taken to give effect
to the judgment”.
In these ciycumstances, the New Zealand Government suggest that
provision might be made that any state which has acceded to the Covenant
could bring before the Intermationmal Court of Justice a case concerning

the alleoed breach of the terms of the Covenant by & perty thereto,

This, coupled with the right of the eppropriate organs of the United

Nations to request adviescry opinions from the Court, would, it is
suggested, provide the ﬁeans for obtaining authoritative judicial
decisions on questions of humen rights in those cases where guch a .
decision was called for, It is assumed that, whatever the procedure
finally;édopted, reference to an international court would generally
occur only after consideration of the matter in question under the

/orocedure
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procedure for petitions outlined éarlier‘

The New Zealand Government'advanéé~these'comments*on the question
of an international tribunal in the hopé that they will assist in
clarifying & problem of great importence and complexity., They reserve
the right_to.consider’the mafter furthef qn‘réceipt'of‘information on
the views of othei gévernmehts end the result of the further consideration
of the metter by the Humen Righte Commission,

/ANNEX llAIl '
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ANNEX A"

REVISION OF THE DRAFT INTERNATIONAL COVENANT ON HUMAN
RIGHTS PREPARED BY THE HUMAN RIGHTS COMMISSION

The numbering of the corresponding Articles in the Commission
draft is shown in brackets. Amendments are underlined.

Preamble (Article 1)
Vhereas faith in fundementel humen rights has been reaffirmed in the

Charter of the Tnited Nations,

And, vheresas the Charter further provides that the United Nations shall

promote universal respect for and observance of humen rights and fundamental

freedoms for all, without distinction as to race, sex, language or religion,

The states parties hereto, recognizing the rights defined in Part II

hereof as hqpan‘rights end, fundamental freedoms, agree to accept the

provisions of this Covenant.

Part T

Article 1 (Article 2)
Every state party hereto undertakes to ensure:
(a) that its law secures to all persons within its jurisdiction
without distinction, whether Qn;groﬁnds of nationality, race, colour,
sex, language, religion, political or other opinion, property status,

social origin, or otherwise, the enjgyment of the human rights and

fundgmental freedoms set forth in Part II hereof.

(b) that every person shell have an effective remedy for any violation
of these rights and freedoms, notwithstanding that the violation may
have been committed by persons acting in an official capacity.

(c) that such remedy shall be enforceable by a judiciary whose

independence is secured, and
(d) that its police and executive officers shall act in support of
the enjoyment of these rights and freedoms.
Article 2 (Article 3)
On the request of the Secretary-General of the United Nations made under

the authority of a resolution of the General Assembly, any state party to

this Covenant shall supply an explanation as to the mamner in which the law

of that state. gives effect to #ny of the provisions of this Covenant.

1.

Article 3 (Article 4)
No state may take measures derogating from its obligations under

Apticle 1, other than such strictly 1imited and temporary measures as may

be necessary
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be necessary to meet the exigencies of wer or other mrave public emergency.
2. Any stete party hereto availing itself of this right of derogation shall
inform the Secretary-General of the United Nations fully of the measures
vhich it has thus enacted and the reasons therefor. It shall also ilnform him
vhen each measure ceases to operate and vwhen the provisions of Article 1 are

being fully executed.

Article & (Article 5)

It shall be unlawful to deprive amy persan of his life save in the
execution of the sentence of a court following his conviction of a crime for
vhich this penalty is provided by law.

Article 5 (Article 6)
It shall be unlawful to subject any person to any form of phjéical
mutilation or medical or scilentific experimentatibn against his will.
Article 6 (Article 7)
No person shall be subjected to torture or to cruel or inhuman
punishment or to cruel or inhuman indignity.
Article 7 (Article 3)
1. To person shall be held in slavery or servitude. \
2. No person shell be required to perform forCed or compulsory labour,
3. For the pwrposes of this Article, the term "forced or compulsory labour"
shall not include: a
(a) any labour exacted as a punishment for crime of vhich the person
concerned has been convicted by due process of law.
(b) any service of a purely military character or nationsl sérvicé‘

accented as equivalent thereto vhich may be exacted for limited»beriods
In virtue of compulsory military service laws.
(¢) ony service exacted during emergencies which threaten the life

or well-being of the commuhity, such as. fire, flood, famine, earthquake,

violent epidemic or epizootic disease, or invasion by enimals, insect
or vegetable pests.
(d) any minor communal services considered as normal civic obllgations
incuribent upon the members of the commmity, provided that these
obligations have been accepted by the members of the community concerned
directly cr through their directly elected representives.
Article 8 (Article 9)

l. No person shall be deprived of his liberty, save in the case oft
(a) layful arrest of a person which is effected for the purnose of )
bringing him before a court on a reasonsble suspicion of hav1ng o

committed a
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_commltted a.crime or which is reasonably considered to ‘be 1mmsd1ately
necessary to nrevent his committlng a crlme,v
(b) lawful arrest and detentlon of a person for non—compliance with .
the lawful order or decree of a ‘court or tovprevept‘evas1on‘of the

legal »rocess;:
(c) lawful detention of a person sentenced after conviction to

deprivaetion of liberty; _

(&) lewful detention of a nefééﬁlof unsound mind;

(e) lawful detention of a Derson in'Qnarantine or isolation for the
protection of nublic health o

(£) Parental or qua31-parental custody af 8 mlnor,

(g) lawful arrest and detention of & person to prevent his effecting

en wnauthorized entry into the country;. .

(h) lewful afrest and detention of an alien agalnst vhom deportation

nroceedings are pending. _
2. Any person who is arrested shall be infbrmed promptly of the charges
against him.{lAny person who is arrested under the provisions of |
sub-paragraphs (a) or (b) of paragranh 1 of this Article shall be brought
promptly before a court and shall bé tried wlthin a reasongble time or
released. | . :
3. Every person who is deprived of his liberty shall have an effectlve
remedy in the nature of “"habeas corpus" by which the lawfulness of his
detention shall be decided speedily by a court and his release ordered if
the detention is not lawful.
k. Every person shall have an enforceable right to compensation in respect
of an unlawful arrest or deprivation of liberty. |

Article 9 (Article 10)

No nerson shall be imprisoned or held in servitude in conseguence of
the mere breach of a contractual obligafion. ‘
' Article 10 (Article 11)
1, Everyvperson shall be free to move and choose his place of residence
within the borders of the state, subject to any general law not contrary
%o the purposes and principles of the United Nations Charter and adopted

for specific reasons of security or in the general interest. .
2. Any person who is not subject to any lawful deprivation of liberty or
to any outstonding obligations with regard to natioﬁal service or taxation
shall be free to leave any country, including hls own.
Article 11 (Article 12) ‘
No alien legally admitted to the territory of a state shall be

arbitrarily expelled therefrom.

| [Article 12
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Article 12 (Article 13)
1. NbALgraon shall be convicted or punlshed for any crime or other offence
save by Jydgment of a competent tribunal and 1n’ponformity with theJlaw.
2.  Iny person accused of heving committed a crime or other offence shall be
entitled: o  " S N )
(a) to a full hearing of his defence to the charge and of eny plea

Vthh he may make in nitigation;
(b) to hear the testimony of all witnesses;
(c) +to comaulspry process for securiag:
(i) the attendance of witnesses Whom he intends to call;
(i1) the production of relevant @giuments,
(a) to consult with end be represented by g qualified person of his

choice, .
. Article 13 (Article 1&(1))

No person shall be held guilty of any offence on account of any act or
omission vhich did not constitute such an offence at the time when it 'was
comnitted, nor shall he be liable to any greater punishment than that
prescribed for such offence by the law in force at the time vhen the offence
was committed. . B -
- Article 14 (Article 15)

No nerson shall be prevented from having access to the .courts to obtein
redress for any infringement of his civil rights, nor shall any person, unless
he 1s one of a class of generally recognized incapacity, such as mihors, persons
of unsound mind and persons undergoing imprisonment, be deprived.in whole or
in part of his legal capacity to enter into lawful contracts or other legal

relationships.

- Article 15
Yo person shall be denied the right, either individually or in
essociation with others, to petition or to communicate with the Government of

the state of vhich he is a national or in which he resides.
o Article 16 (Article 16)
L. Every person shall be free to hold ‘any religlous or other belief
dictated by his consclence and to change his belief..
2. Ivery person shall be free to practice, either alone or in community

with other nersons of like min@,uany form of religious worship angd .observance
and to give public notice thereof, subject only to such restrictions,

pen&lties or 1iabllities as_are strictly necessary to prevent the commission

of acts which offend laws passed 1n the interests of humanity and morals,  to

ﬁreserve publlc order and to ensure the rlphts and freedom° ‘of other PEPSONS .

3. Subject only
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3. Subject only to the same restrictlons, every person of full age and
sound mind shall be free to give and receive éﬁy form of religious teaching,
t0 endemvoub ‘to persuade bﬁhér 5érsdns of full.age and sound'miﬁd of the
trutho of his bellefs, and to nublish and dlssemlnate 1iterature for the

ubove purnoses. In the case of & minorifthe parent or guardlan shall be
free to determine what religious teaching he shall recelve.
L. Subject only to the same restrictions, no person shall be reguired

to do any act vhich is contraery to any religious or other beliefs dictated

By his consclispee.

Article 17 (Artlcle 17)

(Vo text is belng submitted - see comments).

égﬁlgl§*£3 (Article 18)

A1l persons shall have the right to assenble peaceably for any lawful
purpose including the discussion of any matter on which under Article 16
any person has the right to express and publish his ideas. MNo restrictions
shall be placed on the exercise of this right other than those necessary
for: , : ,

(a) .the protection of life or property;.

(b) the prevention of disorders; or ,

(c) the prevention of the obstruction of traffic or the free movement

of others. :
| Article 19 (Artlcle 19) |

All persons shall be free to constitute associsgtions, in whatever form
mey be appropriate under the lawr of the State, for the promotion and protection
of their legitimate interests and of any other lawful object, including the
| dissemination of all information of which under Article 16 the .disseminetion
is wrestricted. The rights and freedoms set forth in Articles 16, 17 and 18
shell be enjoyed by such asqoc1atlons. }
Article 20 (Artlcle 21)
Any advocacy of national, racial or rellglous hostility that constltutes
an incitement to vlolence shall be prohiblted by the law of the State.
Article 21
No person or group shall be denied access to public faciiities for

education by reason only of netionality, raée, colour, sex, language, religion,

pglitlc al or other oninlon) pronerty status or social orlpln.
Article 22
o person shall be denied beneflts provided by the ‘state to ensure the

soclal security of sick, disabled, wnemployed, and aged persons and mothers

and children, and the health end_velfare of the general public, by reason

only of nationality, race, colour, Sex, language, religion, political or other

opinion, property




E/CN.4/82/Ada .12
Page .15

gyinion, propefty status or social origin.
o - Article 23

No merson shell be denied the right to work or to enter into lawful
conbracts of employment by reason'only of nationality, race, colour, sex,
lﬂnau&ﬁé, relicion, poli%ical or other opinion, property status or social

_ , Article 2k
No_person shall be denied the right to enguge in public employment in
the state of which he is a netional by renson only of race, colour, sei,
lanpuage, religion, political or other opiniom, property status ox social

Article 25 (Article 22)
Nothing in this Covenent shdll be considered to give any person or
state the right to engage in eny activity aimed et the destruction of any
of the rights and freedoms prescribed herein.

Pext ITI
Article 26 (Article .,
1. This Covenant shall be bpen Tor accesslon to every State Member of the
United Naotions or party to the Statute of the International Court/of Justice
and to every other State which the General Assenbly of the United Natlons
shall, by resclution, declare to be eligible.
2. Accession shall be effected by the deposit of an instrument of accession
with the Secretary-General of the United Nations, and as soon as two~thirds
of the States Members of the United Nations have deposited such instruments
the Covenant shall come into force bgtween them. As regerds any State which
accedes thereafter, the Covenont shell come inte force on the date of the
deposit of its Instrument of accession,
3.  The Secretarg~Ceneral of the United Nations shell inform all Member of
the United Nations and the other States referred to in paragraph 1 above of
the deposlt of each instrument of accession.
Article 27 (Article 2k)

In the case of a Federal State, the following provisions shall apply:

() With respect to any Articles of this Covenant which the federal

government yegards as wholly or in part appropriate for federal action,

the obligations of the federal governments shall, to this extent, be

the same as those of parties which are not federal states;

(b) In respect of Articlas which the federal government regerds as

appropriate under its constitutional system, in whole or in part, for

actlon by the constituent States, Provinces or Centons, the federal

government shall bring such provisions, with a favoursble recommendation,

/to the notice
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to the notice of the appx onriate wuthoritles of the States, Provinces
.or Cantons. o .
| Article 28 (Artiéle 25)
1, This Covenant shall apply‘in regpect of any colony or oversees territory
of a State party hereto, or any territory subject to the suzerainty or
nrotection of such State, or any territory in respect of which such Staﬁe
exercises a mendate or trusteeship, when that State has acceded on behalf
and in resnect of such colony oxr territory.
2. The State concerned shall, if necessary, seek the consent at the earliest
POSo ible moment of the governments of all such colonies and terrltorles to this
Covenant and sccede on belholi and in respect of each such colony and territory
Immediately its consent has been obtained.

Article 2¢ (Article 26)
1. Amenﬂments to this Covensnt shell come into force when they have been
adapted by = vote of two-thirds of the Merbers of the General Assembly of
the United Nations and ratifiled inm accordence with their respective
constitutional processes by two-thirds of the parties to this Covenant.
2. Then such amendments come into force they shall be binding on those
parties vhich have ratified them, leaving other parties still bound by the
provisions of the Coverant which they have accepted by accession, including
earlier amendments which they hove ratified.

Article 30 (Article 27)

In construing the Articles of this Covenant, the several Articles shall

be regerded in their relation to ecch other.

/ANER "B"
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Az "B

COMMENTARY ON REVISION OF IRATT INTERNATIONAL COVENANT ON HUMAN RIGHTS

Preanble (Article 1)

The Covenent is a projection and elaboration of the provisions of the
Charter of the United Nations, and it is eppropriate that it should commence
with a preﬁmble referring to thé principal relevant provisions of the Charter
(Precmble and Article 55). ' .

The Covenant will consbtitute a radical advance in the development of
Iinternational law in the field of human rights and fundemental freedoms,

To sfate, as is done in Article 1 of the Comu.ssion draft, that such rights
and freedoms are "founded on the general principles of law recognized by
civilized nations" may involve the interpretation of the Covenant in the
light of "the general principles of law", not in themselves codified,
"recognized by civilized netions" pricr to the adoption of the Covenant.
The New Zeclond Government consider that the Covenant, involving important
obligetions on the part of acceding staﬁes, should be clear and precise, '
should derive its authority from the Charter of the United Nations, and
should cvold the danger of restrictive interpretation vhich might arise
.from 1ts dependence on general principles which have not been in all cases

clearly defined.

Part I
- Lrticle 1 (Article 2)

(1) In New Zesland and certain other states, some of the rights

| enumerated in the Covenant are secufed‘by common law rather than by
legiglation; the word "laws" has accordingly been amended to "law".

(i1) A genersl clause against discrimination has been included here. This
is considered the correct place for such a provision which should be
linked directly with municipal law end is preferable to having
references to discrimination in several different articles, e.g. in
Articles 2 (a) eand 20 of the Comnission's draft; express reference
to discrimination is still required, however, when the essential
purpose of a particular article is to provide against discrimination
cf . Articles 21-2% of the revised draft.

'11i) On the phrase "the general principles of lawv recognized by
civilized nations", see comments on preamble above. This phrase
constitutes the essence of Articie 2 (b) of the Commission draft,
vhich has been deletad for reasons already indicated.

(iv) Article 2 (c) of the Commission. draft is open to. the interpretation
that it refers to all rights and freedoms recognized in different

states, including some which might not be defined in the Covenant.
/The obligations
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The obligaticns imnosed on states acceding to the Covenant must
be precisely stated and this provision has accordingly been
aménded to make it clear that it refers only to the rights and
freefoms set forth in the Covenant.

Article 2 (Article 3)

"Any State party to this Coveqant has been substltuted for "the

Government of any party to this Coventlon to maintain conblstency with

the reut of the Covenant.

Article 3 (Article L)

Paraﬁrann 1 has been redra ted to define more precisely and limit the

duration of the permwss1b1e derogatlons from the ob¢1gatlons 1mposed by the

Covenant on acceding states.

(i1)

(iii)

(1)

(i1)

(ii1)

(1)

(11)

PART IT

Article 7 {Article 8)
The eAceptlon of labour nerPormea as punishment fo¢ crime has boen
transferred to paragreph 3. ’
Although there is danger in widening the list of exceptions to the
general prohibition of Forced or compulsory labour, it appears
necessary to include netional (as distinct from purely military)
service in the exempted categories {Section 3 (b))j the words "for
limited periods" have been added as a safeguard.
Paragraph 3 {b) of the Commission's Article & had been redrafted
to eliminate the words "similar calamities or other emergencies" -
a phrase wnlch might be interpreted so widely as to render
Ineffective the prohibition of forced or compulsory labour.
Article § (Article 9)
Paragraph 1 of the Commission draft has besen deleted; on the
assumption that "arbitrary" meens "unlawful" it appears to add
nothing to paragraph 2 (now paragraph 1, where the word "lawful"
has been inserted in sub-paragraph {(a)}).
The words "or to prevent evasion of the legal process" have been
added in paragraph 1 (b) (cf. commemt of Indian representative on
Conmission draft, E/G00, page 39).
A reference to lawful detention in quarantine or isolation for the

protection of public health has been inserted as paragréph 1 (e).
: )

mm-m* ~

Paragraph 1 has been redrafted to bring the wording into line with
other articles, '

The words "or taxation" have been added in paragreph 2 since it is
the normal procedure in many countries to require taxation clearance

by wersons travelling abroad.
e /Article 11
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Article 11 (Article 12).

No change has been suggested in this article. It‘is pointed ouﬁ,
hovever, that the effect of the article denends on the irdterpretation of the
word "arbitrarily". v There is no indication vhether the Commission intended
this word to mean: (a) "unlawfully", i.e. without justification under the
laws of the country concerned, irrespective of the terms' of those laws, or
(b)_the absence of just reasons, according to generally accepted international
standerds. It is considered thet the question merits further consideration
end that, 1f the latter interpretation above is envisaged, the conditions
wnder wvhich aligns nay be expelled should be clearly prescribed.’

It is generally accepted that a state retains the right to determine the
conditions under which allens may enter and remain within its territory and
that breach of any of the conditions prescribed at the time of entry constitut
a good reason for the expulsion of the alien. International provision that
expulsion. can be effected only under conditions and in accordance with.
‘procedures prescribed by lav, even though discretion in the exercise of
thesé procedures might rest with the Executive, would represent a worthwhile
. .development in international law. Until the proper interpretation’ of the

.article is clerified, the New Zealand Government must reserve their position.
Article 12 (Article 13)

It is conuidered that the Commission's Article 13 lacks ‘the precision
desirable in an internationel document which will impose far-reaching
obligations on acceding stetes. The New Zealand Government suggest the
;relevant clause originally advanced by the United Klngdom mexber of the
Commlssion, subject to certain minor smendments, as a basis for further study.
It is the view of the New Zealand Government that the proposed Article 12
does not override long-estebllished rules of procedure and evidence, e.g. under
New Zealand law certain documents are privileged and, while the Court may
issue an ex parte order for their production, when privilege is claimed on
established grounds,‘the Court will recognize the grounds of privilege and
the contents of the document wlll be protected from disclosure. It would
probably be impossible to specify such rules of procedure and evidence within
the Covenant; if there is any doubt as ﬁq the continued efficacy of these
rules, the‘words "subject to established rules of procedure end evidence", or
similay words, should be added after the introductory sentence in paragraph 2.

: Article 13 (Article 1l)

Papragraph 2 gfythe Commissioﬁ?s‘Articleul%&has;been.deleted. It is
considered that ipéTinclusiopfvoul@useriously~weakenuthevprdvisicns.of
parsgraph 1. The Covenant is concermed essentially with the.relationship of
individualé and sﬁates; the_qﬁestiqn of, "international' rcrimes, which may have

been in mind in
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been in mind in the drafting of paragraph 2, can be dealt with more
appropriately in other ways, e.g. by the codification of the principles of
the Nurnberg judements.

Article 14 (Article 15)

£1thcugh the apparent intent of the Commission's Article 15 cen be
appreciated, it is 'considered that it will carry little weight in the absence
. of express prohibition of acts which would deny or detract from a person's
Juridical personality. An endeavour to cover this has been made in the
provosed Article 1k. .

‘ Article 15 (New)

This article, based on Article 20-of the Commission's draft International
Declaration on Humen Rights, is advanced as appropriate for inclusion in the
Covenant.: S T
Lrticle 16 (Article 16)

Article 15 now proposed renresents a consolidation of certain sections
of the Cormission article with the _comparable aerticke submitted originally
by the United Kingdom menmber of the Commission, designed to clarify the
different aspects of the right of freedom of religion and conscience and to
define more nrecisely the restrictions, penalties and lisbilities which may
‘be imposed on the exercise of this right. The following points are new:

() The right to give public notlce of religious meetings;

(b) The right. to publish and dissemlnate religious literature.

Article 17 (Article 17)

The Article dealing with Freedom of Informetion has been the subJject
of further consideration at the recent Conference on Freedom of Information.
Until it has been possible to consider the resolutions adopted at that
Conference the New Zealand Government must.reserve their position on this
Article.

Note

The Commission's Article 20 has been deleted and its provisions against
discrimination transferred to Article 1 (a) of the revised draft (see note to
that article}.

Article 20 (Article 21)

No chenpge has been suggested. ' It is considered, however, that the
article requires further cemsideration in two respects: ‘

(2) To ensure that it does not involve any unnecessary restriction

on freedom of expressiom. . It is p01nted out that the words "that

constitutes. an incitement to violence" do not 1mply.any intent.

The dividing line between reasonasble expressions of opinion on

‘national,.racial or religious matters, vhich.should be permitted

as‘part»of‘ghe'exerqise‘of the right of freedom. of expression,

/end statements which
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and statements which amounﬁutoladv0cacy of national, racial or

religious hostility within the article proposed will be dlfflcult

to drawv. ' ' C

(b) TIt.is & question vhether the article, the aim of vhich will |

merit general approval, finds its correct place in a Covenant on

Humen Rights or whether it could not be included more approprietely

in the nroposed convention on-gendéidé. As at present drafted, it

does not conform to the genersl pattern of the rest of the Covenant,
in that it neither states nor is apparently intended to state the
rights of an individual.

Articles 21-2h (New)

These artlcles desl with vhat may be called, for want of a better
term, social and economic rights. These are stated in the Commission's
draft Declaration but not in the draft Covensnt. The guarantee of the
right to education, to social security and other similar rights, depends

on the stage of developmént in economic and other fields in the states
concerned,: Anart from the difficulty of finding a common definition of
some of these rights, e.g. the right to social security and the right to
work, to fit varying economic and political systems, it is assumed that
the Commissionts exclusion of these rights from the Covenant represéntéd 
& recognition that a sufficient number of stateé have not yet reached the
stage of development at which they could accept the intermational
obligations implicit in theif inclusion in the Covenant. The New Zealand
Government would be prepared to accept such obligations, properly defined,
at this stage; they express the hope that the time may hot be far distant
vhen many other states will be able to ado@t a similar position., In the
meentime, it is considered Fhat there is value in taking the first étep'
towards that goal and providing that these rights, insofar as states do
aécord them, shall be accorded without discrimination on the specific
crounds listed.. Articles 21-24 are advanced on this basis as suggesfions
for further consideration.
| Article 22
(1) The propesed article refers only to "benefits provided by the
State". States in which social security is ensured primarlly
by means, other than staﬁe action should be 1nvited to indicate
.v"hOW‘the article_might be amended to meet thelr conditions. |
(i1) The prohibition ofvdiscrimination by reason of "property status”
is interpreted to debar discrimination by reason of such matters
as ovnershlp of land, but not & provision that, in appropriate
cases, income or other resources should be taken Into account in

assessing the quantum of any benefit which a person mey be entitled

to receive,

/Article 23



EfCN, u/aa/Add 12
Page 22

Article 23

It will be noted that "nationality" has been expressly included in
the foregoing article. It is for consideration whether this should not be
limlted in some way to cover the procedure adopted by some states in
granting temporary permits to aliemns, which permits include an express
condition‘that the allens in question shall not undertake work.

. Article 2h

(1) It is considered that the right to public employment must be

confined to nationals.

(ii) The erticle is not interpreted as guaranteeing public

employment fo all nationals; obviously the mumber which cen
be engaged must depend on the economic system and the scope
for such employment in the particular state.

Nor is the article interpreted as guaranteeing to any individual the
right to hold a particular position; appointments to particular positions
must 1nvgll cases rest within the Jurisdiction of the appropriate national
authority in the light of the quelifications of the varlous applicants and
other relevant considerations, including; in the case of posts involving
the security of the state, the loyalty of the-vaiious applicants. The
article does not, of course, febar disciplinary action against public
servants who have broken their oaths of loyalty or other prescribed
conditions of employment. ' E '

, Article 25 (Article 22) .

R It is assumed that ‘this article is.aimed at the sbuse of the rights

- of freedom of association, of expression, etc., by the advocacy by states,
groups or individuels, of the abolition of any of the rights and freedoms:
included in the Covenant. A wide interpretation might, however, give a
state so minded a pretext for curtailing very considerably the exercise of
certain of these rights and freedoms. Reasonable discussion of humen rights
should not be:prohibited and is essential to their exercise and full
develoﬁment. No amendment of the article has been suggested, but it is
considered that it calls for further study.

PART III
Artlcles 26~%O (Articles 23« 27)
The New Zealahd Government do not desire to offer at this stage any '

detailed comments én the prov1sions ot Part III of the Covenant. It is
assumed that,* dt the appronriate time and in the 11ght of the dlscu351ons
on the Declaration, Covenant and provisions for 1mplementatlon, there will
be a further ‘examination of “these prov151ons, includ;ng the guestlon

“Jof the mumber
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of the nmuber of accessions by menbers of United Netions necessary to

bring the Covenant into force and the provisions to apply in the case of

a Federal State. “It”is‘suggesﬁéd'that baragfa?h'(b),éf Article 24 of the
Commission's draft will require 6areful’consideﬁétibn to clarify the methods
of implementation in the case of acceding Federal States to the extent

that the peragraph refefred to, if maintéihed, is relevant.

/ANIEX C
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AWNEX' MO

REVISION OF DRAFT INTERNATIONAT DECLARATION ON HUMAN RIGHTS
EREPARED BY HUMAN RIGHTS COMMISSION:

Article 1
1. All men are born free, equal in dignity and rights as human beings,
endoved with reason and conscience, and bound in duty to one another
as brothers.
2. All men are members of communities and as such have the duty to
respect the rights of their fellow men equally with their own.
3¢ The Just claims of the state, which all men are under a duty to
accept, must not prejudice the respect of man's right to freedom and
equelity before the law and the safeguard of human rights, which are
primery and abiding conditionsg of all just government.
Articls 2
Everyone is entitled to the rigbts set forth in this Declaration
vithout distinction; whether on grounis of nationa]ity, race, colour,
sexz, language, religiocn, political or other opinion, property status,
social origin or otnerwise.
Article 3
Everyone has the right to equal treatment under the law and to
recognition everyvhere in the world as a person before the law,
Article 4
Everyone has the right to life, libsrty and security of person and
to protection by law of his life, liherSy, personal, security, property,
reputation, privacy, home and correspoundeice, subjeck to deprlvation only
in cases prescribed by law and after ¢uz miuCess.
Aticie 5
Everyone has a right to the protzchicrn of the state of which he is a
national or of the United Nations,
Articte 6

Everyone has the right to move and choose his place of residence

[y

vithin the borders of each state, to leave his own or any other country,
and to acquire the nationality of any other country willing to grant it.
Article T
Men eand women have the seme right to contract marriage in accordance
with the formalities required by the law,
[Axticle 8
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Article 8
Everyone has the right to own property in accordence with the law
of the state in vhich such property is located. |
Article 9 |
Everyone is entitled to freedom of belief, thought and expression,
to freedom to seek and receive information and the opinion of others
vherever situated, and to access to all publicly aveilable sources of
information, opinion and knowledge.
Article 10
Iveryone is entitled to freedom of association, including freedom
Yo join trede unions,
Article 11
Everyone has the right, either individually or in association with
others, to petition or to communicate with the government of the state of
vhich he is a national, or in which he resides, and to petitiqn,gxﬂﬁo,“
commmicate wvith the United Nations.,
- Article 12
Everyone has the right to take an effective part in the government
of his country and the right to a free vote in the election of
representative organs of government.
_ Article 13
Everyone 1s entitled to egqual opportunity to engage in public
employment and to hold public office in the state of which he is a citizen
or a national. _
Article 1h
Everyone has the right to work and to receive fair and roasonable
peyment therefor.
Article 15
~ Everyone has the right to health and, therefore, to the benefits of
the highest standard of food, clothing, housing and medical care which the
resources of the state or community can provide.
Article 16
Everyone has the right to sociel security in respect of sickness,
disability, unemployment, widowhood, motherhood, childhood and old age
to the extent to which the resources of the state or community can provide it.

/Article 17
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Article 17
1. Everyéneﬂhas the right to education.
2. Eaucétion“ghoula, so far as possible, be free and universal. Access
to higher education should be provided on the basis of merit.
EVeryone‘has the right to rest and leisure to be ensured through
the limitation of %orkihg hours and pruvision of pald vacations.
o O awicialg
Tveryone has the right to pariicipabe in the cultural life of the
cormmmity, to enjoy the arts and to shere in the benefits that result
from sciéntific discoveries.
Article 20

o Ao g

Tveryone has the right to use %he~language-andfpartfcipate in the
culturel life of the ethnic, lipguistic or religlous group to which he
belongs.

- -



