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INTRODUCTION

A. The question raised by the Economic and Social Council

The Economic and Social Council requested'the'Secretary-Gcncral to Initiate
& study of the present logal validity of the undertakings relating to the
protoection of minorities placed vnder the guarantee of the Leaguc of Nations,
The Economic and Social Council’s resolution (116 C (VI)) reeds as
follows: :
"The Economic and Social Council,

"Paking note of chapter VIII, paragraph 37, of the roport of the
Commission on Human Rights,*

"Requests the Sccrotary-Goneral to study the quostion whether and to
what extent the treaties and declarations rclating to international
obligations undexrtaken to combat discrimination and to protect minorities,
the texts of which arc contained in League of Nations documont C.L. 110,
1927.T Annex, should be regarded as being still in forcc, ab least in so
far s they would entail between contracting Stetes rights and obligations
the oxistonce of which would be independent of their guarantec by the
League of Nations; and to report on the results of this,stuiy to a later
session of the Commission on Human Rights the recormendations, if required,
for any further action to clucidate this question."l '

*soe Official Records of the Economic and Social Council, Third Years
Sixth Session, Supplement No. 1, pages 10 ani 11.

B, Ligt of the relevant undertakings'éoncerning the protection of minorities

It will be noted that the rosolubion refers to obligations "the texts of
which are contained in League of Nations document C.L. 110, 1927. I Annex",
However, a later Leaguc of Natlons document, the "List of Conventions
with indication of the Relovant Articles conferring Powers on tho Organe of
the League of Nations" (C.100.M.100.1945.V) gives a list of unlortakings
concorning the protection of minoritics as of Septémber 1945, This list differs

1/ Sce Resolutions adoptol by the Economic and Social Council Juring itg
gixth session; resclutions of L and 2 March 1948, page 18,

Jto some
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to some extent from the 1927 dociment, ag follows:

It includes axn undcr‘bahin,g of a d.ate later than 1927, namoly ] the
resolution of the Council of tho Leaguc of Nations of 11 May 1932 concerning
the protection of‘ minor.ities' In Trag.. . N ,

Tt omits onc undertaling dated before 1927, relating to Upper Silosia.
The German-Folish Convention relating to Uppor Silosia of l) May 1922 )
cstablished a. regime of protoction of minoritiee in the German nart of Up'oer
Silegla for a dwration of fifteon years. Thise regime onded with tho exniry of
the Convention.

It wowld ‘herefore appoar that the 19#5 list vhich is merely the 1927
list brought up to date, should be accepted. - I% reads as follovs_..

1. Minorities in Polands: o | '

~ Troaty botween-the Princilpal Allied and Associa’ccd. .LOVOI'B and Poland R

.- Versailles, 28 Junc 1919..

2. - Minorities in Austria:

o Treaty of Peacc botween the Allied and Associafed. Powers and Austria,

Saint-Gormain-en-Layo, 10 Septembor 1919, . o

3« . Minoritiecs in the Sorb-Croaf-Slovenc State:.

Treaty between tho Principal Allied and Assoclated Powers and . the
~ Scrb-Croat-Slovenc State, Samt-Gemain-en-Laye, 10 SoPtember 1919.
k.  Minorities in Czochoslovalkias .
Treaty between tho Principal Allied and Associa’oeﬁ. POWers and.
CzachOSlovakia, Saint=Cermain~en=Laye » 10 September 1919.
D¢ Minorities in Bulparial
 Treaty between tho Allicd anmd Associated Powors end Bulgavia,
Neuilly-sur«Scine, 27 November 1919,
6.  Minoritiocs in Romeniat - |
- Treaty botweén the I'rincipal Alllcd and Associated Rowors and Romania,
Paris, 9 Decembor 3.919. ' ’
Te Minoritiesg in Hunsorys
" Treaty.of Peacc between the Allied and Associatcd Powors and

Hungary, Trienon, 4 June 1920,

8. Minoritles ip Greccos

" Troaty concerning the Protection of Minorities in Grocce, Sévres,
10 August 1920. '




9«

10.

11.

12,

13.

14,

15.

16,

17.
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Minorities in the Frcc City of Danzig:
Convention between Poland and the Free City of Danzig, Paris,
9 November 1920, \

Proservation of the Language, Culture and Local Swedish Traditlons
of the Population of ths Aalan:l Tglands:

Regoluablion of the Council of the League of Nations dated 27 Jung 1921,
aparoring an Agroement between the Representatives of Finland and

-Sweden.

Minorities in Albania: :
Declaration medec before the Council of the teague of Nations by the
Representative of Albania, 2 October 1921.

Minorities in Lithuaniat

Declaration concerning the Protection of Minoritles in Lithuania,
Geneva, 12 May 1922.
Minorities in Latvias

Declaration made by the Represontative of Latvia rcgarding the
Protection of Minoritics in Latvia, and Resolution of thc Council,
Geneva, T Jl;.ly 1923,

Minorities in Tﬁrlcel and in Greecos

Treaty of Peace, Lausannc, 2k July 1923.

Minorities in Estonlat

Resolution of the Council of the League of Nations and Declaration
by the Representative of Estonia, 17 September 1923.

Minorities in the Territory of Memel: :
Convention concorning the Territory of Memel, Parils, 8 May 193k.

Minoritles in Trag:
Resolution of the Council of the League of Nations of 11 May 1932,

approving the Text of a Declaration to be signed by Irag.

- Ce Hethod adovnted in this stuily

An international obligétion remaing valid so long as thorc ls no cause
for its oxtinction. It follows that the extinction of the obligation cannot
be prosumod; it is essential to eetgblish the fact which caused its extinction,
such ag the cxpiry of its period of validity or the disappearance of the object
of the ohligatione

/This
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This study is divided into two parts. Part I I will inguiru what facts
may have caused the extinction of the obligations concerqing tho nrotection
of miﬂorities. In part IT the principles vhich have emerged from the part 1
will be applied to each of the rclevant undertakmngs concerning the
Uprotoction of mincrlt"cs, and an endeavour Will be made to decide how far the
resulting obligatlons remain valid. ' '

D, Irz ~regent legal vallditx of the undertakings concerning

tie protection of minoritles and the poiitical aspoC La
of the question o¢~prot@c§;pn of minoriticgs

. In accordance with tho request of the Council, this study is limited to
the strictly legal question whether the obligations concerning the protoction
of minorities are still in forcc or nobt.

The question of the past epd presont political value of the system of
International nrotection of minorities is outside the scopc of this study.

But in order to deteimine whethor the obligations concorning the protection
of mineritics are still in force or not, It is occasionally'noceésany’to take
veriougs political factors into consideration as factual clements, Nevertheless,
these factors are considered solely in regerd t6 their poesible logal
consocqucnces. ‘ '

/PART I
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PART I

CONSIDERATION OF THE CIRCUMSTANCES WHICH MAY HAVE CAUSED THE
EXTINCTION OF THE OBLIGATIONS CONCERNING MINORITIES

This problem has two aspects.

It is neccssary in the first‘place to ascertain whether certain events do
not constitute normal causes of the extinction of intermational obligations, end
vhether the undertakings relating to minorities have not thereby been terminated.
The normal causes of extinction of a contractual international obligation include
the expiration of the time-limit, the disappearance of the beneficiary of the
obligation, the disappearance of the object of the obligation, an agreement
between the parties to end the obligation etc.

Secondly, one should consider whether, on the basis of the clause rebus sic
stantibus, those who undertook the obligation may not Justifiabdly claim to be
discharged therefrom on the ground af a radical change of circumstances.

In Title 1 we shall consider whether or not the oblligatlons relating to
minorities have been affected by a normel cause of extinction of an international
obligation, '

In Title 2 we shall consider whether there has been any general change of
circumstances of such & kEind as to bring into operation the clause rebus sic
stantibus,

It may be noted that certain facts may be considered in turn from several
different points of view, This applies, for example, to the dissolutlion of the
League of Nations. It may be asked whether the dissolution of the League of
Nations, which involved the removal of the guarantee constituted by League of
Nations control over the fulfilment of the obligaﬁions, does not constitute a
normal cause of extinction of the obligations. Whether this question 1s answered
in the affirmative or the negative, it may next be asked whether the disappearance
of the League of Nations guarantee does not constitute, either alone or in
conjunction with other facts, a change of circumstances of such a kind as to bring
into operetion the clause rebus gic stantibus,

/Title 1
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Title 1

CIRCUMQTANCES WHI“H MAY HAVE CONSTITUTED CRDINARY CAUSES OF EXTINCTION
'~ OF THE OBLIGATIONS CONCERNING MINORITIES

The only cﬂvcumstances likely to raise the question of the ext4nction of the

obllgatlons ccnfuwling the protection of mlnarltles are the followxn{

1. The effects of the war,

2. The dlsoolation of the League of Nations,

3« The United Netions Charter and the treatlgq ooncluded after the war
u. The territorial transfers and pophlatlon movements which toox place

after the war.

/CHAPTER I
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CHAPTER I

EFFECTS OF THE WAR ON OBLIGATIONS REIATING TO THE PROTECTION
OF MINORITIES

This chapter deals solely with the possible effects of the war on these
obligations, disregarding the effects of the’international agreements and. treaties
oconcluded after the war (see chapter III below).

With the exception if Iraq and Turkey, a2ll the countries or territories in
respect of which undertakings concerning. the protection of ninorities were
concluded were in various weys involved in the Second World War.

Same took part in the'war, or were involved therein, on the side of the Axis
Powers. Bulgarias, Finland , Hungary and Romania took part in the war as States.
Albania, which had been absorbed into the Italian Empire, and Austris, ,
incorporated 1n the German Reich 1n 1938, did not take part as States; but were
involved as territories2

- Other States - Poland, Czechoslovakia and Yugoslavia - participated in the
war as members of the anti-Fascist and anti-Hitlerite coalition.

VWhat are the possible effects of £he way as such on these treaty obligations?

1/ Finland is mentiocned in this liet merely pro memoria.. This country had

' assumed certain minority obligations respecting the Aaland Islands in virtue
of an agreement with Sweden, which remained neutral. It is universally
admitted that war does not affect bilateral treatles between a belligerent
and & neutral. The question dealt with in this sectlion therefors does not
arise in connexion with this agreement.

g/ In connexion with Austria it should be noted that the Austrian State, which
had ceaged to exist in March 1938, did not take part in the war, dut the
ropulation of Austria, which became an administrative unit of the Reich, was
obliged to do so. It may theréfore be incorrect to speak of the treaty of

- peace with Austris; 1t is merely a question of dealing With the consequences
of the war Insofar as they affect Austria.
Alvania was restored as an independent country, and this was confirmed
by the Treaty of Peace with Italy of 10 February 1947 (See Section VI,
Albania, particularly Article 31).

/Generally speaking,
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Generally speaking, war suspends the application of treatiles between
belligerents But what becomes of such treatiee after the war? The traditional
doctrine was ﬁhet war put an»end.to treaties between belligerents. This was the
doctrine of an epoch when wars were more or less localized and treaties generally
bilateral.b In practice, the treatiee of peace decided what was to become of
treatles whose operation was suspended by the war. It may be noted that in
accordsnce with this practice ‘the treatiee of peade concluded on 10 February 19&7
with Italy, Ramania, Bulgaria, Hungary and Finland contained 8 clauee providing
that- eaoh Allied or Assoclated Power wag o notify the defeated Power within a
period -of six months from the coming into force of the Treaty which of itg
pre-war bilateral treaties it desired to keep in force or revive.

In’any case, 1t would seem that there are now two categoriee of treatles.
which var does not automatically terminate. In the first place, there are the
multilateral treaties to which belligerente and neutral countries are partieet
These would re~eénter into force on the conclusion of peace,”unless it is

;/ With the exception, of course, of treaties concluded in anticipation of the
state of war; e.gs, the Hague Conventions of 1899 and 1907 or the Convention

of ?7 July 19h9 relative to the Treatment of Prisoners of War.

2/ See Bulgaria (Artiole 8)., Hungery (Article 10), Finland (Artlcle 12),
Italy (Article u44), Romania (Article 10)s

Article. 44 of the Treaty with Italy reads as follows:
"l. Xach Allied or Associated Power will notify Italy, within a
period of six months from the coming intc force of the present
Treaty, which of 1ts pre~war bilateral treaties with Italy. it
desires. to keep in force or revive. Any provisions not in *
conformity with the present Treaty shall, however, be deleted
from the aboveementioned Treaties.
"2, All such treaties so notified shall be registered with the
Secretariat of the United Nations in accordance with Article 102
of the Charter of the Unilted Nations.
"3, All such treaties not so notified shall.be regarded as
abrogated.”

[otherwise
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otherwise decided in the treaty of peace;/. In the second place, there are the
treaties relating to permanent situations of general interestg( This category
ingludes for example all the collective treaties relating to subjects of general
interest concluded under the auspices of the League of Nations,

Obligations undertaken for the protection of minorities would sesn to rall
more or less into the two above-mentioned categories. In the first place, these
obligations arise either out ofbmultilateral sgreements (with two exceptions)3 »
to which, in some cases, States which were neutral in the Second World Wer were
pa.rtiesl‘L , or out of Declarations made before the Council of the League of
Nations, which represented an international communitys

In the second plece, international undertakings relating to minorities may
be regarded asfundettakingq of general interest. These obligations were not
undertaken in the specific interesta of the othor partles, but in the interest
~ of good understanding, international order and peace.

Statements made at the Paris Peace Conference by the representatives of
the Union of Soviet Socialist Republics and the Uhited Kingdom, make it clear
that the Council of Foreign Ministers were agreed that 1t was not essential to
insert a aspecial clause for the re-eatablishment of multiléteral conventions,
since they are only suspended by war=,

In conclusion, it may be sald that the war in itself has not caused the
extinction of the obligations relating to minorities. The question of the effects
of the deéisions taken by,the victorious Powers after the Second World War is
reserved for>ssparate consideration (see chapters III and IV).

1/ See Draft Convention of the Law of Treaties, Comments, pages 1197-98,
(Harvard Research in International law, part III).

Oppenheim!s International law, 6th Edition, vol. II, 194k, page 246,

by He Iauterpachts _

‘Arnold D. McNair, les effets de la guerre sur les traités - Recuell des
cours de La Haye, vol. 59, 1937, I, pages 573 to 580.

Che Rougsgeaun, Principes généraux du Droit international public, T.1., 194k,
page 3573. °

See authors previously cited.

The first exception is the Convention between Poland and the Free City of ‘
Danzig of 9 November 1920. The second exceptlon concerns the Aaland Islands,
on which an agreement was concluded between Finland and Sweden. .

This applles to the tréaties of peace concludea after the First Vorld Var.
Doc. S(CP) J. R, 6th meeting, and (CP) Plen Doc. 2k.

NE e

/CHAPTER II
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CHAPTIR II
THE DISSOLUTION OF THE IEAGUE OF NATIONS

The dissolution of the league of Nations may have affected the undertahin
concernini the protection of minorities in two ways. ' . ‘

In the first place, a certain number of the undettékinés»took the form of
Declarations made before the Council of the League of Nabtions, Showld these
obligations be considered as having been undertaken towards the League of Nations
and &B having therefore been terminated by the dissolution of that body? | ‘ '

In the second place, the League of hations guaranteed all the undertakings
concerninD the protection of minorities, ‘whether these vere assumed by treaty or
by Decleration, Has the dissolution of the League of Nations sinoe it inyolved ‘
the disappearance of the guarantee, resulted in the extinction of the obliga tion?

We shall not deal for the time being with the qpestion whether the
disappearance of the emarantee of the Lea sue of Nations and, more generally, the
disgsolution of the League of Netions, constitutes a ohange of circumstances
capable of bringlng into play the rebus gic stantibus clause (this question will
be dealt with in Title 2). '

A, The effect of the dissolution of the Ieague of Nations on the
Declarations made before the Councll of the League of Nations

In five cases out of seventeen, the wndertakings regarding the protectioh '
of minorities were the result of a Declaration made before the Council of the
League of Nations, which adopted a resoclution taking note of the sald
Declarations.l

There are two conflicting theories concerning ‘the effect of the dissolution
of the Ieague of Netions upon the obligations undertaken by means of Declarations'

1/ These five cases are as follows:
L. Minorities of Albania - Declaration of 2 October 1921;
2, Minorities of Lithuania - Declaration of 12 May 1922,
3+ Minorities of Latvia - Declaration of T July 1923,
ke Minorities of Estonie « Declaration of 17 September 1923;

5¢ Minorities of Iraq - Declaration of 30 May 1932.
[t The
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1. The theory thet the Declarations should be deemed to heve lapsed.
The following arguments are adduced in support of this theory:. .

(a) The obligation was incurred towards the Ieague of Nations.

.The members of the protected minorities were the beneficiaries of the
obligations undertaken, but Were not themselves the persons to whom these A
obligations weXe owed, since 'bhey'were not‘pa.rties to the acts gstablishing the
said obllg,atlons.l o

The obligation was owed to the Leagwe of Nations , én international legal
entity, with which the States had entered into agreement. Thus, althourh the
undertakings vere made in vhe form of Declerations, these Declerations in fact
1ad the character of an agrecment betveen the State meking the Declaretion and
the League of Netions, represented by 1ts Cduncil, which received fohe Declaraticn.

(b) Tne dissalution of the Leaguo of Nations involved the extinction of the
obligation. ' |

The disappearance of the person to whom an obligation is owed involves the
extinction of the obligationm, unless another legal person succeeds him,

(i) " Although the United Nations has talien the place of the Léague of
Nations, in the sense that it carries out the general functions'whiqh were
exercised by the former institution, juridically speaking the United Navions
is not the "successor" of the League of Nations becanse , for various reasons , 1t
d1d not wish to assume that status. -

When the United Nations wished to take over certain assets of the I.eague
of Nations, of which the Arlana Palace at Geneva was the principal element, it
concluded an agreement on this subject with the League of Nations—a- as 1t
would have done if it had been deallng with any sta.te.

1/ At the League of Nations, great stress was laid on this point, on which
there were ggwvurdal agceamsnts.
. This fact in itself makes it wiecessary to cons1der whether -
interpational law as it now stends recognizes holders of international
rights and obligations other than States and inter-State international
institutions, But in any cese, the Secretery-General is not called upon to
consider this guestion, under the terms of the Councills resolublon. -

2/ This trensfer (with the exception of certain items such as the Archives)
was carried out for valuable consideratione.

/(1) In virtue of
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(11) In virtue of the General Assembly resolution of 12 Februafy”i9h65{ the
United Netions -decided, under certain-conditions, to take over certain funétions
and activities previeule exercised by the League of Nations under treaties,
conventions, and ‘othet internationsl aegreemente. '

* Hence, it would seem that the United Nations, which did not assume de Rlano
any of the functions exercised by the league of Nations under treat¢es
cenventions, egreements or other instruments, can decide to gssume any of these
functions it wishes. It may be said that; in these specific cases, it would *
succeed to the obligations of the League ‘'of Netlons, but-this can only be done by
an express decision -of. the General Assembly, taken at the request of the perties.

‘Thus, the United Nations has assumed amongst others certain functions -~ -
conferred by treaties on-the League of Netions in respects of narcevtic drugs. Bub
it hees not declded to assume the functions conferred upon the League of Nations by
the Declarations on: the protecticn Bf»min@rities,-and therefore it has not
succesded. the League 'of Natlons as the muerunior of the obligations inderteken by
certain States., Such is the arpument based wpon the General Assembly resolution
of 12 Februery 1946. It does not seem to be decisive (see pages 14-15 for &
study of the scope of that resolution).

2. - The theory that the Declerations remein valid.,
Several erguments, of scmewhat unequal value, it'is true, have been

adduced in favour of this theory.
First ergument; ‘The Declarations were in the mature of unilateral undertekings.
From & purely formal point of view, it has been said that the Declarations
hed the legal character of unilateral obligations assumed by the States by which
~ they were mede, Hence, the obligations contained in those Declarations could
_only be terminated by contrary Declerations made by the same States. Their
validity would, therefore be independent of the existence of the Ieague of Nations
and, in the absence of express denunciation by the States bound by-tham, they
should be regarded as still in force. : ‘
This argument does not seen to be valid 1n view of what bas been said above
ooncernlng the nature of the Declarations.\ They were signed hy»Statesvwhich
vere applying for admission 10 the League of Nations, The obligafiqns undexrtaken

1/ sSee Resolutions adopted by the General Assembly durin the firsy pert of it

[were in the
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were in the nature of a condition of their'admissioné/. In the Particular case of
Iraq, the Declaration was signed on the occasion of the termination of the mandate
conferréd by thé league of Nations on Great Britain, of the recognition of Iraq's
independence and of its admission to the Leegue of Nations,

Before the Declarations were made, negotiatlons had taken place between the
Governments concerned end a representative of the Council of the league, |
and i1t was only efter agreement had been reached, that the Declarations, of which
the Council took note by a resoclutiom, were made by the States concermed.

Finally, at leamst two of the Declarations (those of Albania and Lithuenia)
were reglstered by the Secreterlat of the League of Nations and were published in
the Treaty Serieeg/.

Second argument: The States contracted obvligatlions towards all the indivi&ual
Members of the League of Nations,

This argument seems to be unfovnded, The Declerations made before the
Counpil were addressed to the League of Nations as en association, an international
entity, and not. to the individual Members. Ilience, an obligation contracted
téwafds a league 1s absolutely different from an individual obligation towards
the Members of that Leegue. ) '

~ The composition of the League of Nations during its existence varied, States
which ceased to be Menmbers of the lLeague could no longer discuss problems of the
protection of minorities as members of the Assembly, nor participate, as members
of the Council, in the organized control exercised by that body over the
application of obligations regarding minorities. Generally speaking, they lost
any right to invoke these obligations, On the other hand, new States Members of
the League of Nations acquired thils right as soon as they were admitted.

When the League of Nations was dissolved, all the States Members of the
League of Nations loct their status of membership. .Thus, even if the obliﬂafiqné/

l/ The Assembly of the League of Nations, at its maeting on 15 December 1920,
adopted the following resolution:

"~ "In the event of Albania, the Baltic and Caucasian States being
admitted to the League, the Assembly requests that they shall teke the
necegsary measures to enforce the principles of the Minorities Treatiles,

'~ and that they should arrange with the Council the details required to
- carry this object into effect.”

'g/ Declaration made by Albania on 2 October 1921t League of Nations Treaty
Series, Vol. IX; Declaration made by Lithuania on 12 May 1922, ibid.,
- Vol. .'XXII. ’

/could be
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could be interpreted as individual obligations towards the Members of the League
as such, they would have lapsed upon the dimsolution of the Ieague of Nation_s.._:
Third argument: The States contracted an obligation towards the inte_mat;_phgl _
comm:.nity. o

'The obligetions were undertaken, not towards the League of Nations aa. e legal
er’city or towards the Members of the League of Netions individually, but towards
the international community of .which the. League of, Natlons was then the organ.
The League of Nations hes disappeared, but the internatlonal conmwuty x;émains ‘
snd has set Up & new .orgsn, which is the United Nations.

It is true, as has been stated above (page 11) that the United Nations 1s
not legally the successor of the lLeague of Nabions and does not exercise the
functions of the former international orgenizetion as. the succegsor of t.he_ League
of Nations properly so-called. Nevertheless, the United Nations, ;Like.th‘e,‘_ League
of Netions, is the representative orgen of the international community, and in
this capacity.is naturelly called upon to asyume the functlons exerclsed hy the
Leagne of Nations and to take the place held by the League of Neations ‘Vié-'.a-'-vis
States which had entered into oblisutioms towerds organs of the League df Ngt:;ons.

This concept 1s corvoborated by the decisions taken on -the subje.ct;ﬁf 1::he
United Netions:

In the first place it should be noted that the "Interim Arrangements concluded
by the Governments represented at the United Natlons Conference Aon_,Int..ema_"oi_mal
Organization”, sfgued at Sen Francisco on 26 June 1945 at the sexe time as the
Charter, made the following stipulation (paragraph & c): 7 |

"4, The Comuission®! shalls

teassstssrssissesas

() formlate recommendations. conoeming the pOSsi’ole trensfer of cer’bain
functions, activities end assets of the League of Nations which it may be
concldered desirable for the new Organization to take over on terms to be

 arrenged;"

In the second place, it should be noted that, in accordence with the
recomendations of the Preparatory Comuisaion, the General Assembly adopted on
12 February ‘19146, during the first part of its first session, resolution 24 (I) on
the transfer of certain functions, activities and assets of ,the'League of Nations,
in which it is spec1fica11y stated that:

1/ The Preperatory Cormission of the United Nations. S
/"1, The General
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"l. The General Assembly reserves the right to decide, after due

examination, not to assume any particular function or power, and to

-. determine which organ of the United Nations or which specialized ageﬁcy
- brought into relationshlp with the United Netions should exercise each
particuiar funchion or power assumed,”
The same eroiation also contains the following yassages

"C. Funstiine ond Powers under Treaties, Internationel Conventions,

- Agresments and Other Inshruments Eavmg a Polltlcal Character
The General Assembly will i1tself examine, or will submt to the
appropriate organ of the United Nations, any request from the parties

that the ‘Ynited Nations should assume the exercise of functions or powers

entrusted to the League of Nations by treaties » international conventions,

agreements and other instruments having & political charaq'ber.f'

It is true that the General Assembly has not yet decided that the United
Nations should assume the functions exercised by the League of Nations with
regard to the protectlon of nﬁ:idrities, ‘but as section C of the resclution
Providss for the possibility of the trensfer to the United Nations of the functions
and powers ehtmsted to the Teague of Nations under treaties, international ‘
cbnventions, agreements and other instruments heving a political cheracter, it
may be concluded that the Generel Assembly has assumed that the dissolution of
the League of Nations has not resulted in the ipso facto temination of the
o'bligations arising out of these various instruments, '

- Tt Will be noted that the General Assembly resolution refers to "powers and
functions" tGpe assumed by the United Nationis. In the case of obligations
relating to the protection of minorities, the "functions" to be exercised by

the international organization would have involved the guarantee of these
obligations. In order that the obligations should be guaranteed however, it is
essential that theéy should be still in force. | .

It 1s interesting to compare the case of the International mandates, which is
to a greéf extent analogous to that of the protection of minorities, The
"mendatory" Powers Wwore bound by an agreement with the League of Naticns. The
United Nations Charter (Article T7) expressly stated that the Trusteeship System
would apply to "territories now held under mendate”.,

In conclusion , 1t may be said that the oblizations entered into by certaln
States Ly meens of Declaretiocns befors the Council of the League of Nations

/constituted
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constituted obllgations towards the league of Nations, which ab ‘that time ‘
represented the intermational commmnity, -Albhough the United Nations is not

the legal successor to the League of Nations it could, as the present embodiment
of the internatlonal community, teke &n express decision to succeed the Ieague
of Nations, as the promisee in respect of the obligaiions entered into by the
States which rade Declarations.

In these circumstances, the dissclution of the League of Nations suspended
this obligation, bwt did not ipeo frobp abolish it. An express doelsion of the
United Netions would, however, be requ&?ed to put the-obligat;on_oncevmore'into
force, ‘The'qﬁestion arises whether, In the absence of a decisibn téﬁén,ip‘that
connexicn by the General Assembly under resolution 24 (I) of 12 February- 1946,
the ébliéatidn will remain suspended indefinitely, or whether, after & certain
period, which it is not for us to Tix, the. obligation will be regarded as having
lapsed. ‘The latter solution would sesm to be a reasonable one.

B. Consequerces of the éisappeerance of the guarantee by the Ieague of .
‘ Neticns of the obligatloms an reﬁg_ct of winorities

Obligations in respect of the protection of minorities were placed under the
guarantee ‘of the League of Nations. The Council of the League exer61sed that
guarantee 1in-accordance with a- special procedure. As the United.Nations has not
decided to exercise the functions conferred upon. the League of Nations in the
matter of the protection of minorities, the disuolution of the League ha 1ed
to the lapse of the guaréntee.

That being so, the question arises w%ether the lapse of a cuarantee regarding
an obligation affects the exlstence of the guaranteed obligation itselt. 1

It may be replied that the existence of an, oblinatiqn does not in principle
depend on the existence of the guarantee attached to 1t. Most international '
obligations are not accompenied by any special guarantee.‘ Tke 1apsé‘of the
guarantee regarding an obligation mey reduce the practical vaiué of'the 1at£er
by lessening the ichances of its strict observancé. The party to which the
obligation is owed suffers.from the lapse of the o'uarantee, but that iB no )
reason. to place him-under a further disadvantage by considering the obligation
contracted for his benefit to have been extinguished.

However, the guarantee of ;the League of Nations fegarding obligations in
respect of the protection of minorities wag-of. a special chargcter- while

' representing an adventage f9r~theﬁprotected.mi?or;tigs:én& for thg‘ipternationgl

Jcommmity
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- community the stability of which it was designed to ensure, it was also a safeguard
for the States bound by the obligations. The latter were not exposed to pressure
or intervention on the part of States parties to the treaties, which, as history
has shown, have often given rise to abuses. The Lesgle of Nations alone had the

duty of contyrcliing and guaranteeing the obsexrvance of the obligation, and that

was of consideiable benefit to the States liable to it. It may therefore be sald
that the lapss of the League of Nations guarantee has destroyed the baiance
between the advantages and drawbacks derived by the contractiﬁg States‘fram thelr
obligations in respect of the protection of minorities.

This consideration is certainly important, but it is not decisive. It should
not be forgotten that the United Nations'has‘taken_the place of the Ieagué of
Nations and has assumed the general funcﬁibnS'?ormérly performed‘by the Leapue.
Consequently, if a State were subject to ebusive intervention on the part of
another State, and were accused by the latte? of failing to observe its obl*gations
in respect of minorities, 1t would be Justified in placing the matter before
United Nations organs, and would benefit from the protection of.thg Charter.

The conclusion therefore seems warranted that so far as the ordinary causes
of the lapse of international obligations are oconcerned, the suppression of the
guarantee formerly accompénying the obligations in respect of minorities has not
extinguished those obligations themselves.

The lapse of the guarantee of the League of Nations will be examined below
in Title 2, dealing with the rebus sic stantibus clausa.l/ '

————————————

1/ It should be noted in this connexion that undexr the Ieague of Netions system
for the protection of minorities, the obligations of States could be modified
with "the assent of the maJjority of the Council of the League". That
provision was of considerable importancs.

JCHAPTER III
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CHAPTER III
THE UNITED NATIONS CHARTER AND THE TREATIES CONCLUHED AFTER THE VAR
A. The United Nations Chartex

Absence of aﬁyefefefeHCG in the Charter to the protection of minoritﬁes
Like the Ccvenant of the League of Nations, the United Nations Charter

contalns no mention of the protection of minorltles.l 'The absence of such a

refercnce in the Charter cannot be interpreted to mean thet the protection’of

minorities does not come within its scope. ‘Indeed, no one would conitend that -afiy

‘juﬁ&iéal éituation which was not explicitly mentioned in the Charter vas iﬁso

facto>ouﬁeice its scopse.  If any confirmation of that view was necessary, it

would be foand 1n the ex1stenue of the Sub-Comm1ssion for the Prevention of -

Dlscrlmlnatlon and the Probectlon of Minoritles, a sub31dlary body of ‘the

ﬂ’Commlsslop on Human Rights vhich the Cowncil by its resolution 2/9:-of -

21 June l9ho, autnorized ‘the Commission on Human Rirhts to set up.e

For its ‘part, the General Assembly, in its resolution 217 (III)’of

10 December 1948, stated ‘that "the United Nations cannot remain indifferent to the

fate of minorities

" 3/ ‘Moreover, it has itself provided for the esteblishment of

Y

The Covenant of. the League of Nations contained no mention of the protection
of minorities, but 1t appeared at the beginming of peace treaties, ‘other
parts of which contalned provisions concerning the protection of minorities
in the defeated countries,

O0fficial Records of the Economic and Social Council, Second Seseion, page 402,

- "{a) The Commission on Human Rights is empowered to establish a

sub-commission on the protection of minorities,”"

See also Report of the First Session of the Commission on Human Rights,
document E/259, paragraph 8,

Resolutilons adopted by the Goneral Assembly, Third Session, Part I, page T7.

In the same resolution, the General Assembly "requests the Council to ask
the Commission on Human Rights and the Sub-Commission on the Prevention of
Discrimination and the Protection of Minorities to make a thorough study

of the problem of minorities,. in order that the United Nations may be able
to take effective measures for the Protection of racial, national, :
religious or linguistic minorities."

~ /a system for
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a gystem for the protection of minorities in a specific case in 1te resolution 181
(II) of 29 November 1947 on "the future government of Palestine ". l/
2. The_concept of huwan rights embodied in the United Nations Charter

(2) The United Naiions Charter recognized a new concept which did not
appear in thias Covenfgt of the League of Nations,'the.concept of human rights and
non-discrim;;;uidno

The protsction of numan rights is a substential element in the protection of
minorities. The obligatlons regarding the protection of minorities prov1dedhthat
minority‘groups'should enjoy personal aﬁd civil libertiés, in fact whaﬁ‘has Been
termed humen rlghté and that they should not be subjected to discriminatory
measures as compared with other elements,of the population.

Consequently, might it not be said that the United Natlons Charter, by -
adopting the concept of human rights, vhich to a large extent 001nc1des with
the idea of the protectlon of minorities, 1nxended to substitute the former
concept for the latter and thus impllcitly abrogated the special obligatlons
regarding the protection of minorities? ’

(b) The questlon might be answered in the negative for the follow1ng reasons:

- In the first place, respect for- human rights and’non-discrimination on the
one hand, and the protection of minorities on the other, are concepts which do not
entirely coincide. The protection of minorities is a broader concept; it includes
a particular element, namely the fight to enjoy special privilegos (fof example,
the right to use the minority language in the‘COurts and in official documents)
and to maintain special institutions (schools etc.), sometimes with State ald,
in order to epable the minority group to retain its individual characteristicsél

;/ Resolution adopted by the General Assembly at its second session, page 131.
g/ See Preamble and Articles 1, 13, 55, 62, 68 and 76 of the Charter.
i/ See next page for footnote.

/Footnote
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Footnote frém'preéedingapégei"

3/ The Sub-Commission on.the Preverition of Discrimination and: Protection of

- Minorities proposed to.the Commlssion on Human Rights the following -
definitions in connexion with tne prevent¢on of dlsc ~imination and thé"
protection of minorities: A :

"1. Prevention of discrimination is the prevention of any action whlch :
.denies 6o individuals or groups of people equality of treatment which tuey
,mav wish,

"2, Protection of minorities is the protection of non-dominant groups’
vhich, while wishing in general for egquality of btreabment with the ma jority,
wish for-a meesure of .differentlal treatment in order to preserve basic
characteristice vhich they possess and which distingnish them from the

me jority of the population, The. protection applies equally to individuals
belonging -to such. groups.end wishing the same protection. It fellcws that
differential treatment of such groups or of individuals belomging to euch
groups is Jjustified when it is exerclsed in the interest of thelr
contentment and the welfare of ths. commun*ty as a vhole, The characteriotlcs
meriting such protection are raca, religlon and langusgé, In order to
dualify for protection, & wminority muct owe undivided allegliance to. the,
Government of the State in which it lives., Its mambers must also be
_natlonals of that State.

"If a minority wishes for asoimilation and is debarred, the question is one
of discrimination and sholld be treated as such," (uee document E/CN.4/52,
page 13, Section V)

‘It is true.that.at its second session the Commission on Human nghts
approved only the first of the two texts, thet relating to the Trevention ‘of
discrimination (see document E/G00, paragravh 39) and. that it deferred:
-congideration of the second text which defined the protection of minor;tiem
_ to its third session (see document E/600, péregraph uo) and then to the .
following vession (see document E/C00, paragraph-18).: It is none the less .
- true-that the Commission also considered that bhere vas & difxerence between
the two ideas. :

During its third session the Sub-Commission adopted another resolution on
the definition of minoritles for the purpose of the measures to be taken for
protection by the United Netions (document E/CN.4/353/B/CN.:/Sub.2/119 of
30 January 1950, page 15).

In this connsxion, reference should be made to the following two studles
prepared by the Secretary-General: "The Main Types and Causes of
Discrimination” (E/CN.4/Sub,2/40/Rev.l of T June 1949) and "Definition and
Classification of Minorities" (B/CN.U/Sub.2/85 of 27 December 1949).

/In the seccond
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In the second place, it frequently happens that different instrumentes
regulate the same situation to a varyingﬂextent. If those instruments are not
contradictory, there is ro reason to consider that one abrogates the other,

It may therefore be conéludsd that there is no reason to consider that the
Uhited Natlong Cherter 1mp+1citly abrogates the undertaﬁings in the field of the
protectlon of minorities.

No doubt the fact -that the idea of the protection of human rights and of
non-discrimination has been adopted by the United Nations Charter is of
considerable inté?est to the general qﬁestion which we are considering, but that
interest exists only if other points of view are comsidered, for example that of
the application of the cl&usﬁ rebus si¢ stantibus,

B. Treabies of Peaee FolIOW1nr the Second Viorld Var '

Treaties of peace were concluded in Parie on'lO‘February 1947 with Bulgaria,
Finland, Hungary, Italy and Romania which hed taken pert in the war on the side
of Germany. A treaty with Austria is under discussion. The case of Albania is
a separate one.l .

All those treat*es of peace contain provisions regarding the protection of
humen rlghtsg/ gﬁd do not Qontain provisions regarding the protection of
minorities, ‘ |

}/ Albania, vhich was bound by a Declaration made before the Council at the time
of its admission to the Learue of Nations, was absorbed in 1939 by the
Italian Empire. The Treaty of Peace of 10 February 1947 with Itely
recognizes the re-establishment of the State of Albania without requiring
the signature of a treaty of peace. _

g/ Treaty of Psace with Bulgarie sigmed in Parie on 10 February 1947:

Article 2: "Bulgaria shall take all measures necessary to secure to all
Persons. under Bulgarian Jurisdiction, without distinction as to race, sex,

- language or religlon, the enjoyment of human rights and of the fundamental
freedoms, including freedom of expression, of press and publication, of
religious worship, of political opinion and of public meeting.”

Treaty of Psace with Finland signed in Paris on 10 February 1947T:

Article 6: "Finlend shall take all measures neccssary to secure to all
Ppereons under Finnish Jurisdiction, without distinction as to race, sex,
language or religion, the enjoyment of humen rights and of the fundamental
freedoms, including freedom of expression, of press and publication, of
religious worship, of political opinion and of public meeting."

(Footnote continued on following pege)
/Footnote
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2/ (Footnote continued from preceding page): -

Article 7. "lean:l which in accordance with the Armistice Agreement hos
taken measures to set free, irrespective of citizenship and nationality, all
perscns -held in confinement on account of their activities in favour -of, or
because of thelr sympathies with, the Unlted Nations -0y because of their
raclal or*cin, and to repeal d.iscrlmmatory legislation and restrictions
imposed - therevnier, ‘shall compléte these measures and shall in fubure not take
eny measures or enact any laws which would be incompatible.with the purposes
set forth in this A:ticle."

Treaty of Peace vi‘uh Hunbery, si"nei in Paris on lO February 19k7¢
Article 2. "1. Hingary shall take all measures fecessary to secure to all
persons under Hungarien jurisdiction, without distinction as to race, sex,
lansuase or .celzglon, the enjoyment of human rights and of the funcl'amental
freedoms; incluling freedom of emressian, of press and publicatlon, of
religious worship, of political opinion. and of public meeting. :
"2, Hungary further undertaies that the laws in force in Hungafy
shall not, either in their content or in their application, discriminate or
enteil any discrimination between pesons of Hungarian nationality on the
ground of thelrvace, sex, langusge or religion, whether in reference to
theiy persons, property, business, p:ofess;onal or F‘manc:f.al interests, status R

political or civil rights or any other mattexr.”

Treaty of Peace with Italy,.signed in Paris on 10 February LokT:

Article 15. "Italy shall take all measures necessary to secure to all
persons under Itallan jurisdiction, without distinction as to race, sex,
language .or religion, the enjoyment of human riglits and of the fundemental-
freedoms, including fpeedom of expression, of press and publlcatlon, of
religious worship, of political opinion and of publlc meeting.”

Treaty of Peace with Romenia, signed in Paris on 10 February 1947

 Article 3. "1, Romenia shall take all measures necessary to secure to all
persons under Romanian jurlsdiction, without distinction as to race, sex,
language or religion, the enjoyment of human 1ights and of the fundement al
freedoms, including freedom of eXpression, of press and publication, of
religlous worship, of political opinion and of public meeting.

"2, Romania further undertalcs that the laws in force in Romenia

shall not, either in thelr content or in their application, discriminate
or entall any discrimination betveen persons of Romanian nationality on the
ground. of their race , sex, language or religion,’ vhether in referencé to their
persons, property, business, professional -or financial- interests ’ strs.tus,
noli‘blcal or civil *i{,ats or any other matter."

/In the case
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In the case of Bulgama, Hungafy and Romenia the-question arises whether
the new treaties o:E‘ peace implicitly qbrogated., or considered as abrogated,
the provisions of previous treatles-/ (treaties of peace concluded after the
First World War in the case of Bulgaria and Hungary, and minorities treaty
in the case of Romania) which- established a reglme for the protection of
ninorities.

In the case of Austria, vwhich is bound by the Trealy of Peace of 1919
embodying provisions relating to the protection of minorities ,2 the "State
treaty’ which is to take the place of a treaty of peace has not yet been
concluded, but it is in preparation ani the draft provisions have been of
great benefit to us in our study.

Ag regards Finlend, the minorities protection regime previously esgtablished
concerns only the Aaland Islands, which are in.a very special category, and
not the whole of Fimnish territory, The case of Finland is therefore of no
particular interest,

As Italy had not entered into any obligations regarding its minorities
its case is nobt of any interest.

Two questions should be studied in succession: (1) Could the authors
of the new treaties of peace abrogate the provisions relating to the
protection of minorities contained in previous treaties, and (2) did they
wish to abrogate thenm?

1/ Treaty of Peace s:.gned. at Ne'lllllJ on 27 November 1919 with gg,g
(Articles 49 to 57)

Treaty of Peace signed at Trianon on b June 1920 with Hungary
(Articles 5k to 60)

Minority 'I‘rea‘c.y gigned at Paris on 9 December 1949 between the prmcipal
Allied and Associated Powers and Romania (treaty of twelve articles).

2/ Treaty of Peace between the Allied and Associated Powers signed at
. St.-Germain-en-Laye on 10 September 1919 (Articles 62 to 69).

/L. Dii the
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1. Did the authors of thé new peace treabiles have the pov}ei* to abrog&té the

provisions reparding thée protection of mindritieé contained in previous
treaties? : ' ' ' ' ’ R
The Teason why this question must be asked is thdt the 1ist of States

parties to the new ‘treaties of peace is not identical with the list of States
parties to the éarlier treaties setting wp a minorities protection resime. |

 Some of the States parties to the previous treaties , such as Italy,
fought on the side of Germany; that is sufficient to explain their non-
participation in the nev treaties. But others were neutrals during £he Sed;)rii'
World War, and others again were reckoned as being among the United Nations R
but were not at war with Bulgaria, Hungary or Romenia or 4id not take Part
in the Wwar in Europ'e..--g/ ‘Could -the new peace treaties concluded without the
participation of these two.categories of States abrogate the clauses affecﬁiiig '
the protection of minorities contained in the previous tresties to which they

1/ It had been stipulated in the instriments setting up a minorities Jrotection
egine that that remime could be modified only with the assent of the
maJo“lty of the Council of the Lesgue of Nations. The dlssoluticn of the
League of Nations has renlered this procedure for amendment or abrogation

inapplicable.

_2_/ The preambie to the Treaty of Peace with Bulgaria opens with an enumeration
of the Statesg parties to the treaty snd staltes the reasons for vhich these
States are parties to it:  "The Union of Sovs at Sosialist Republics eee
and the People's Federal Republic of Yugosliavia, as the.States which are
at war with Bulgaria and actlvely waged war againgt the Furopean encmy
States with substantial military forces, hereinafter referred to as !the -
Allied and Associated Powers!, of the one part, and Bulgaria, ol the
other part...”"

/had been perties?
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had been partiee"l'/
It 1s a principle of internationel law. that for a treaty to be properly
amended ‘bhe assent of all the Statez »artles thereto wust be obtaineld..

_1_/ Case of Bulgaria

The Treaty of Peace of Purls 3 1947, was signed by the following .
twelve Powers: _
Australia » Byeloru.ssim SSR, Czechoslovakia, Greece, India, New:
Zealand, Ukrainian SSR, Union: of South Africa, Union of Sovied
Soci al*.st Republics, Uniteg. Kinglom, United S‘bates o*‘ Amer:.ca, People's
Tederal Republic of Yugoslavia.
The Treaty of Peace of Newilly, 1919, bore the nigna‘cures of the
following ten Powers which &o not appear in the 1947 Treaty: Belgium, Canada,
China, France, Hedjagz, Italy, Japen, Poland, Portugal, Romenia. = -

Case_of angar;z;

The Troaty of Peace of Paris, 1047, Was s;.gned by the follomng

twelve Povers:
Avgtralia, Byelorussisn B3R, Lanai‘.a, Czechoslovakla, Inlm, New

Zealand, Ukrainian S8R, Unlon of "scuth Africa, Union of Soviet

' Soclalist Republics, Uni‘oe"* Kingdom, "nited States of America, People's

Federal Republic of Yugonlevia. , P

The Treaty of Peace of T-~ienon s 15040, bore the signatures of the
following thirteen Powers which Je not appeer in the 1941 Treaty: a

" " Belgiuwm, China, Ciba, ¥rance, Grocce, Italy, Japan, Nicaragua,
Panama, Poland, Portugal, Domania, Siam.

Cage of Romania

‘The Treaty of Peace of Paris, 1947, was signed by the folloving
ten Powers:
’ Australia, Byelorussian SR, Canada, Czechoslovakia , India,
New Zealand, Ukrainian SSR, Unlon of South Africa,. Unlon of Soviet
Socialist P.ebubl cs, Unltcd States of America.
The minorities treaty with Romanla of 1919 bore the signatureo of the
Tfive principal Allied and Agsociated Powers of thet time, namely, Fronce,
Grea’c‘Br.gtam, Ttaly, Japen and the United States of America. Consequently,
three Powers, France, Italy and Japan, do not appear among the signetories
of the 1947 Treaty although they were signatories of the 1919 Treaty.
With regard to Italy, frticle 18 of the Treaty of Peace of -
10 February ‘1947 embodies thatb cotmtry‘ s undertalring "to recognize the full
force of the Treaties of Peace Wwith Romenia, Bulgaria, Hungary and Finland
. and other agreements or arrangements which have been or will be reached
by the Allied and Asgociated Powers in respect of Austrila, Gemmeny and
Japan for the restoration of peace”.
The troaty of peace with Japan, another State defeated in the Second
World War, will certainly mcl ude a similar provasion.

/It is to be
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~ It is to be noted, however, that it is the regular practice for a peace
conference or congress after a war or an international crisi:. to abrogate the
territorial or political clauses of fommer treatles, even vhen the list of the
parties to the new treaty does not coincide with that of the previous ones.
In such an event, the assent of the States iireotly concerned by the chenge is
obtained, and it is believei that the assent of the other States not directly
concerned by the change in question cazn bhe dlspensed with, |
. As it happens, however, the mrovisicns for the protection of minorities
were not atipulated in the particula:r interest cf the States towards whom en
obligation was ﬁniertaken, end they do not, ét?ictly speaking, confer any
benefits upon them. - v
The fact that the obligations with regard to the protection of minorities
are of general concern is showm by the fact that the Powers which adopted
gystems for the brotection'of minorities after the First Worli War gave the
Council of the Leapue of Nations the pew@f to modify those stipulations

by majority decisions .

1/ In the minoritles treaties with Greece {Article 16), Poland (Article 12),
Romania (Article 12), the Kingdem of Serbs, Croats- and. Slovenes (Article 11)
and Czechoslovakia (Article 14) the following clause appears:

"They (the stipulations in favour of minorities) shall not be modifiled
without the assent of a2 majority of the Council of the Leasue of
Nations. The United States, the British Empire, France, Italy and
Japan hereby agree not to withhold their assent from any modification
in these Articles vhich 1eg 1n due form assented to by a majority of
the Council of the League of Nations,"

The text of the peace treaties wes alipghtly different:

"They shall not be modified without the assent of a majority of the
Council of the League of Fations, The Allied and Associated Powers
represented on the Council severally agree not to withhold their

assent from any modification in these Articles which 1s In due form
assented to by a majority of the Council of the League of Nations,"

(Footnote continued on following page)

/2. Dil tue
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2., Did the authors of the nevw veace treaties intend to abrogate the provisions

of the treaties relating to the protection of minorities or did they consider
those provigions to be already devold of validity?

As has been said, the new treaties, while they secure to.all persons
der Bulgarian, Hungarian aend Romenlan jurisdiction (1,64, to minority elements
as well as to other elements of the population) the en wymen’c. of human rights -
and non-:liscrimination, do not reprocluce the provisions afi‘ordmg snecial i} B
righbs to ninorities included in the sarlier treables.

It would probably not be correct to say that the authors of. the new peace
treaties m‘tended to abrogate by mnllcation the provisions of earlier treaties
relating o the protectlon of minorities, The truth seems to be that they
consmerea that events had alreaiy '?eprlvsd. thege prov;sions of validity
and that they remedied the resulting omission by inserting in ’ohe,ne_w treaties
other provigions vhich in pary reproduced the provisions.of the éarlier
trea’cies. The following obéerx'ratibns- support that intem)re'tation:

(a) The fact that the nevw tl’eatleu took care to provﬂe :t‘or the ﬁeneral
reco@ition of human rights and non-iisc riminations

It would of course be pogsible to take the view that the authors of the
nev treaties, vhile regarﬂlng the Gbliga'blon 1laid down in the earl:.er treaties
as gtill in i‘orce, nevertheless wished to restate that oblz.gation in the
new treaties anl thus to give 1t greater force., They would thereby have imposed

1/ (I‘oo’cnote continued from preceding page):

See the Treaty of Peace of St.-Germain with Austria (Article 69); the
Treaty of Peace of Neuilly with Bulgaria (Ar’clcle 57) the Treaty of Peace
of Trianon vith Hungary (Arttcle 60).

'l‘he Treaty of Peace with Turhe‘,r glened at Lausamne reproduces the wording
of the mmoflmes treatica.

‘Similar provisions are to be found in the Declarations made by Albania
' (Artlcle 7) and Lithuenia (Article 9) at the time of their admission to
_“bhe League of I\Tatlons and in the Declaration made by Irag (Article 10).

[on a State



E/CN.4/367
Page 28

on a State on which an obligation already rested, an obligation towards
States other than those which were partles to the earlier treaties and'WO'Llli'
have given the obligation set forth In the new treatles a more systematic and

. 1
comprehensive form.

y The obllgation relating to hdman ’r'ights and to the absence of J.lucrlmination
was set forth in the earlier treaties in the following termss

Treaty of Peace of Newilly with Bulgarias

Article 50: "“Bulgaris walerbtakes ‘to assure full and complete

- probection of life and Lliberty to all inhabitants of Bulgaria without
distinction of birth, netionality, language, race or religion.

‘ A1l inhabitants of Bulgaria ghall be entitled to the free
exercise, whether public or private, of any creed, religlon or belilef,
whose practices are not. Inconsistent with public order or public
morals,” - ' )

Article 53: "All Buwlgarien naticnels shall be equal before the law
and shall enjoy the same civil and pclitical rishts without
distinction as to race, l& nEuaGe o religicn.

‘ Difference of religiecn, cieed #@ professlon shall not prejudice
any Bulgarian naticnal in wetbers ralziing to the enjoyment of civil
or political richts, as, for instance, aidmlssion to public employments,
functions and henours, or the exercise of professions and 1ndustries....'

Article 54: * "Bulgarian nationals who belong to racial, religious or
linguigtic minorities shall enjoy the same treatment and security
In law and in fact as ’ohe other Bulgarian nationals,"

Treaty of Peace of Tmanon with Hungary:

Article 55:¢ "Hungary unlertakes to assure full and complete
protection of life and liberty to all inhabitents of Hungary without
distinction of birth, nationality, language, race or religion.

"All inhabitants of Hungary shall be entitled to the fiee
exerclse, whether public or private, of any creed, religion or belief
whose practicea are not m.vonsif:tent with public or:lex' cr public
morals,”

Article 58:¢ "All Hungarian nationals shall be equal before the law
and shall enjoy the seme civil and DOli‘blCal rights without distinction
as to race, language or religilon,

"Differences of relis on, creed or con:f‘ession shall not prejudice
any Hungarien national in matters relating to the enjoyment of civil
or political rights, as for instance admission to public employments,
functions and honours, or the exercise of professions and industries..s.”

"Hungarian nationals who belong to racial, religious o¥ linguistic
minorities shall enjoy the same treatment and security in law and in '
fact as the other Hungarian nationalSees"

(Footnote continued on /(b) The fact
following page)
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(b} The fact' that. the new-treaties:-contain no. provisipn. conferring
particular rights on-minorities.

- (1) -If the authors of the new treaties had wished minorities to
retain special rights to enable them to maintaln their individuality;.-the;-:e
18 no reason vwhy, they should not have used the ‘game method as. for humten rights,
and non-discrimination and should not have inserted. provigions to that effect |

1/ (I’ootnote contintied from preceiing page)
‘ Minorities Treatj with Romania..

Article 2: "Romania undextakes to essure full and complete
protection of. life and Xiberty to all inhabitants of Ropania: w:.thout
.distinction of:birth, nationality, language , Tace or religlons

Lo Man inhabitents of Romania shall be entitled to the free
exercise , vhether public or private, of any creed, religion or
rbelief Whose nractices are not inconsistent with publlc order ani
publzc moralis,"” o : :

“Articie 8: "All Romanian nationals shall be equal before ﬁhe law and
shall enjoy the same civil and political rights without iistlnction
ag to race, 'Lan\)uage or religion.-

- "Differences of religion, creed or ccnfesslon shall not
prejudlce any Romanian national in matbers relatmg to the engoyment
of ¢lvil or political rlgjlts, as for insiance adwission to »ublic.
"emplc ménte, funciions and honours, or the exercise of. professions
and IMAUSTIie8es " : -

Article 9: "Romanian nationals who belong to racial, religioﬁs or
linguistic minorities shall enjoy the same treatment and secu.rlty in
law and in fact as the other Romanian nationals... o

/in the peace



E/cN.A /367
Page 30

in the peace treaties.;/ " That would have appearel the logical course since
these provisions granting special rights to minorities are of an excentional -
nature; since it was these provisions vhich had, in practice, given rise to the
greatest mwiber of difficultles; .eand since this system appeared to have a

particular cormexion with the guarantee of the League of Nations.

1/

See the Treaty of Peace of Neullly with Bulgaria.

Article 53: ". . « No vestriction shall be imposed on the froe use

by eny Bulgariasn national of any language in private intercourse, in commerce,
in religiom, in the press or in,publications of eny kind, or at public
meetings,."”

Article 54: "Bulgarian nationals who belong to racial, religious or
linguistic minorities shall enjoy the same treatment and security in law
end in fact as the other Bulgaxrian nationals. In particular they shall
have an equal right to establish, manage and control at thelr owm expense .
charitable, religious and soclel insbitutions, schools and other =
educational establisiments; with the right to use thelr own langua @ and
to exercise their religion freely therein " :

Article 55: Bulgeria will provide in the public educational system in
towms and districts in vwhich a considerable proportion of Bulgarian
nationals of other than Bulgarian speech are resident adequate facilities
for ensuring that in the primary schools the instruction shall be given
to the chiliren of such Bulgarian nationals through the medium of their
own languagze. This provision shall not prevent the Bulgarian Govermment
from making the teaching of the Bulgarian language obligatory in the said

“schools,

In towns and districts vhere there is a considerable proportion
of Bulgarian nationals belonging to racial, veligious or linguistic
minoritles, these minoritles shall be assurei an equitable share in the
enjoyment and application of sums which may be provided out of piblic
funds under the State, municipal or other budgets, for educational,
religious or charltable PUrDOSES .

Treaty of Peace of Trianon with Hungary. =

See the corresponding provisions of Articles 58 and 59.
Minoritises Treaty'with'Rdmania.} .

See the corresponding provisions of Articles 8, 9 and 10.

/(11) It showld
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(11) It should be noted that the old system of protection of
minoritics was referred to by various delegations at the Peace Confezence. The
remarks made were very significant. The speakers only spoke of the old system
to condemn or reject 1t, either expressly or by implication.

~Mr, Tatavesco, representing Romania, stated on 2 September 19h6:-

"Romania declares that she accepts not only all the international
guarantees provided for in this field by the Charter but also any non-
discriminatory procedure which would supplement vwhere necessary such
guarsntees, She could not, hovever, agree to any sysbem reminlscent of
the old minorities statute, which was introduced after the First World
War and 4id not have very happy consequences.” 1/

On 14 August 1946, the representative of Hungary, after referrinz to the
minorities protection sygtem and asserting that the mlsuse of the system could
not justify the abandomment of all guarantees, added:

"It is known to the Eungarian Govermment that the United Nations
Organization intends to prepare a. charter on human rights. This will take
times sessess It would then seem necessary, untll the entry into force
of the code to be issued by the United Nations Organization, %o .come to
an agreement whereby the States with a mixed central and eastern Iurocpean

~ population should pledge themselves to respect the exercise of these
liberties." 2/ o ' '

The representative of Australia stated on 21 September 1946, before the
Political and Territorial Commission for Italy, that "the origin of the United
S‘bate‘s vronosal goes back to the minoxity ﬁreaties at the' terminatlon of the
last War ... but the minority treaties went further because they contalned
the fundamental law clause which was in practically the seme terms as the
Australian amendment ,3‘/ and to this extent you muét agree that these treaties

are a retrogression compared with those of Versailles.”

_2[./ Statement by Mr. Tataresco before a Joint meeting of the Politicel apd
Territorial Cormeissions Tor Hungary and Romonia,
The Romanian revrescrbtaltive also stusnds  "After the unfortunate

experiments made setweo) Hne two Wars wih the treaties concluded in 1919~1920

which Imposed minoirity obligations on one class of States ¢tnly, to the
detriment of the principle of the legal ejuality of all States, the United

2/
3/

Nations Charter alopted the broader conception of the intermational protection
~of humen rights, As compared with the old minorities protection system this
innovation had the aivantage of establishing a wniform system for all parties,
vhether wajorities or minorities, ani protected the indlviduel asg such,
irrespective of race, sex, lancuage or religion.” (Doc. CP{ROU/F) Doc. 8, p. 13)

Document C.P, (PLEN) 17, p. 5. /

The smendment concerned a proposal for the creation of a court of human rights.
/It is true
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It is true that Romanie and Huncary were interested pai'tiés, ag-they had

obligations resarding “the protection of minorities,
- Australia, on the other hanl, wes entirely disinterested.

(c) Case of the treaty with lustrias

It shou4 be noted that it hos been decided to insert in éh’é? "State treaty" -
being negotlated vith Aus‘oria clauses relating to ’ohe protectlon OJ. 'bhe Croatian
and. ”1ovenian m;morit:.es. Never'bheless ; the Treaty of Peace w:.th uhst.!. 1ia signed
at St.meman-en-Laye on 10 September 1919 contained Y ov.nsions regarding the
protectlon of. minorities-/ mhich ware gimilar to those included in the other

peace; treatlies of the same period.

1/ ‘Treaty of Peace of St.-Gemmain-en-Laye with Austria:

Article 66: - "..s No vestriction shall be imposed on the free use by any
Austrien national of any language in private intercourse, in commerce,
in religion, in the press or in publications of any kind, ox at public
meetings. b
' - "Notwi thstanding any esta‘blishment by the Austrian Government of
: an official languege, alequate facilities shall be given to Austrian
nationals of non-German speech for the use of their languwage, elther
orally or in writing, before the courts. "

Article 67. “Austman natlonqls who belong to racial religious or
lirsuistic minorities shall enjoy the ssame tresiment and. gecurity in
law and in fact-as the other Austrian nationals. In particular they
ghall have an equal right to establish, manage and control at their own
‘eXpénse chariteble, religious and soclal institubions, schovls and other
educational establishments, with the right to use their owm language
" and to exercise their religion :f‘.c'ee]y therein.”

Article 68: "Austria will 'provule in the public educational system
in towms and districts in which a considerable proportion of Austrian
nationals of other than German speech are resident adequate facilities
for ensuring that in the primary schools the instruction shall be given
to the children of such Austrian nationals through the mediwm of thelr
own languege. This provision shall not prevent the Austiian Government
from making the teaching of the German language ooligatory in the said
schoolg,

"In towns and d.lst *lcts where there is a considerable Droportion
.°‘° Austrian nationals belonging to racial, religious or linguistic
minoritles, these minorities shall be assured an equitable share in the
enjoyment ani application of the sums which may be provided out of
public funds vnder the State, municipal or other budgetss for
educational,, religious or charitable purposes.” :

JCHAPITR IV
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CHAPTER IV

TERRTTORTIAL TRANSFERS AND POPULATION MOVEMENTS
UNDERTAKEN AS A RESUIT OF THE WAR o

Both during and after the last war considerable changes took nlace with
respect to the status or territorlal composition of cortain States or
territories subject to obligations in regard to the protection of minorities;
furthermore, considorable movements of population occurrcd, primarily involving
elements which: had previdusly constituted minorities. '

- Obviously, vherever minority populations have disappcared Iiom a territory
cither as a result of annihilation - which was unfortunatcly the case for- the
Jews - or compulsory teansfcr to the terrltory of another State ~ os wasg the
éasq for the bulk of the German minorities in Poland, Czechoslovakia and
Hungafy - or because thoy hal flcd without hope of returning, their probection
is no longor necessary. It 1s no less obvious that vwherever o territorisl
‘change led to thc incorporation of elemente proviously constituting minority
.groups into the State to which thoy were related by theilr national
characteristics, they have ccascd to constitute a minority and are no lopger
in need of rrotectlon.

Yet howover interesting these considerations may be, they do not cxhaust
the topic, and, except in cases whore all the minority elemcnts have complotely
disappearcd, coertein questions still arisc, -
(Obsorvation. It is assumed that the decisions involving tcrritorial cﬁanges
or population transfers were valid in all cases from the point of view of |
international law.) '

A, ZIffcocts of borritorial changes

Therc are nany typés of chénges. In casecs such as that of the"Frée City
of Danzig and of the Momel Torritory, it is the territory subjoct to the
minoritles protection. regime which has disappéaréi as a poliﬁical oﬁtity;;‘

In other cases, part of thc territory of a State subject to obligations
with respcet to the protection of minorities has boen transforzeld to another:

;/ No account is teken of the tomporary ennexation by Hitlerite Gerramy of
the Froe City of Denzig and of the Momol Territory. The fomer has become
part of Poland, the lattor vart of the USSR, o ' i

. /State
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State vhich was not subject.toithOSG obligations. Instances arc the castern
portion of Poland and Sub-Carpathian Russia, -both now part of the USSR.

Finally, a State subjoct to obligations with reepect to the protection of
minorities hes been able to anncx now territories., Poland, for instence, has
exinexed. territories which, prior to 1939; Were part of Germeny. - e

One principle appoars to provide tho'kéy to all these situations. The
obligatione with respect to tho protection of minorities arc the "perécﬁai"'i
 obligations of the .State or torritories subject to such obligations. Theyvvere
entored into by a particular State or torritory on the basis of its epecial
~gituation at a given period. A chenge in territorial soverelanty vory often
mosns that the problom takos on sn ontirely different’aspect Tor the territory
concerned. ' A protected minority mey cease to be a mindrity; ﬁhorcas the groub
proviously constituting the majority may bocome a ninority. Consoquenfiy;”the
"succossor” State whieh absorbs an autonombuS'ﬁéfritéry'or whilch annexes an area
dotachod from snothor Stato does not Inherit the obligations of that areca or
Statc with respect to tho protection of mimorities, |

Once the territorlal change has taken pléce5'a now system for the protection
of minoritics may be established to replace'the formoer systenm if‘ﬁhis is
considercd necessary. | |

B. Effocts of population movemonts

As proviously stated; a minority group which for various rcasons has ccased
to ezist no longer needs protection; moreover, if all,minority'olemcntSrin~énj
State havé_iisappqared, the minorltics protection regime comecs to an end since
1t serves no furtﬁer PUXPOSO.

Questions arise however, if some minority groups still cxist.

1. Casc of minority eloments which, by roéason of an exception made in thelr
favour, have cscaped comvulsory transfer ’ e T e

On Q‘August 19&5,4at7Potsdam, the United States of Ameorica, the United
Kingiom of Gregt Britain.and Northern Ireland and the Union of Soviet Soclalist
chublics_dcgided that the transfor to Germany of German populations remaining in
Polana; onchos1ovaki; and Hungary should be unicrtaken.;f - -

1/ Report of the Berlin Confcrence, Berlin, 2 August 1945,
"The threc Govorrments, having considered tiac qusstion In all its aspects, -
recognize that the transfer to Germany .of German populations; or clements
thereof, remaining in Polend, Czechoslovakia, and Hungary, will have to be
undortaken. They agroe that eny transfers that take place should be effected
in an orderly and humanc Manncrse.”. /The result
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The result of that decision was that “thio minorities protection rogime ceascd
to éerve any useful purposc with regard to the German popuiations transferred to
Germany .

Also to be considered, houever, 1s the case of Germans vhom the Polish,
Czech and Hungarian Govormments allowed to remain in their territories, although
legally in a position to force them to leave., Can it be claimed that in this
case the minorities protecction regime éhouli continue to be anplicd in favour of
such persons?

A negatije/ reply woulld appear to be Justified. If the aforcnentioned
Governments were entitled to.wemove the Gorman. populations compulsorily fram
their territories, and if, as a favour, they allowed some of thosc concerned to
remaiin , they wére entitled to stipulate that such persons should no longer
bénefit from an exceptidnal regime, according to the maxim that the greater
povwer includes the lesser. Cthe"wise ;. the minorities nrotection regime introduced
for the bencfit of minorities might tum out to their disadvantage, .since a State
legal],y cmpoweroi to exPel minorities would be uneblc to allow thom to remain
without granting them exceptional treatment and it would thus be oncouraged to
expcl groups which it might have allowsd to remain if it could have applicd to
them the ordinary law, ’ '

" Can thisg decision. takon by the three Great Powmrs partics to the Potsiam
Agreoment b invoked in the case of the othor States parties to the ninorities
Treaty of 28 June 1919 concorning Polancl"g'-

Reference should be. mude to what was sald earlier with reapcct to the right
of %he authors of new peacc treatics to undo or contradict the toxas of previous
peace treatlcs.

2. Casc of other minorities not subject to ccmpulsory transfonr

Tn the three countries proviously mentioned, however, the Germans were not
the only minomty to beneflt from the minoritics protection resime. The Potsdam
decision does not affect the obher raclal, religious or linguistic minorities
which also hed the benefit of that rogimo.

1/ With Italy and Japan out of the plcturc, there remain Francc, tho British
Dominions and India, who signod the Treaty of 28 June 1910 w.t arc not at
present bound by the signaturc of the United Kingdom,

fTitle 2
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CHAIGE OF CIRCUMSTANCES -

(Robus sic stantibug clause)

General Considerations -

1. - Imtevnationsl law recognizces that in some cases an important change of the
factual circwmstancos Trom. those under which a troaty was conclulod nay causc
that treaty to lapse. In such cases the clause rcbug gic stantibus applics if

invoked by the Govcmeﬁts.l

But If intormational lav recognizes tho clause "robus sic stantibus”, it
only gives it a very limitcd scope and surrounds it with rostrictive conditions,
80 much so that the application of tho clauso acqulrcs an exccntional charactcr.
Political circumstancos arc changing continucusly but without ‘thez reby affecting
the existonde of treatics, Tho intercst which a ’creaty’ has for a S’cato at the
timo of its c¢onclusion may subscqa»n’cly diminish or :hsappear m’chout cnablinb
that Statc lugitimately to involkc ’chat fact 1n c*ﬂer to divest 1tscl.L of its
oblluatlons. A

l/ Legal doctrine recognizes the clause rcbusg sic stantlous. Govommcnts have
often invokcd it. (Sec Chorles Rousseam, Principes pénéraux Lo dvoit -
intormational public, vols I, 194, pagos 594-605), ~The clausc'has boen

invoked twice before the l’e*'manont Court of Intcrmational Justice by the
Fuoench Governmont, The first occasion was in comnexion with the casc of
the nationality decroes issucd by the French Govermment concerning Tunisia

-and Horocco., The Court 4id not pronounce upon the applicability of the

- clauso, (sce Advisory Opinion of 7 FPobruary 1923, Serics B, No. 4).

The socond time was in connoxion with the case of the froc zoncs of Upper
Savolc and of the Pays dc¢ Gox. The Court was of the opinion that no chenge
of clrcumstanccs had occurrcd. cntailing the lapso of the ¥recaty.- It stated
on this point: :

"The Fronch*arpument that the institution of the Swiss I’oicral Customs
in 18&9 Justifios a claim that, by reason of the change in the circumstences
in vicw of which the zones wero sct up, the old stipulations by virtue of.
vwhich the zones were created have lapsed therofore fails from lack of proof
that the zcenes were in fact cstablished in view of the existence of
circvmstances vhich ceascd to cxist when the Federal Customs were instltutei
in 18%9,

-."Ay the Fronch argumont fails on the facts, 1t bocomos mmecossary for
the Court to consider any of the questions of principle which arisc in
connexion with the theory of the lapse of treaties by rcason of change of
clrcunstancos, such as the oxtent to which theory can be rogaricd as
congbituting a ruic of Intormational law, the occasions on which and the
method by which cffeet can be given to the theory if recommized...” (See
Juwlgment of 7 Junc 1932, Sorics AB, No. 46), - /Tho
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The. Scerctayy-General is not required to dofine in this stuly the conditions
that must be fulfilled in order to bring into operation the clausc robus sic
stantibus which in legal doctrine has led to differences of opinion and of
which the international Gourts have not so far had occasion to give a detailed
definition, The Secretary-Goneral thinks that if it were necessary for
statemont to be made on this point, it would be preferable to loave that task
to a high international authority such as the International Court of Justicc.
Furthemmore, it should be noted thet the question. of treatics is on the agonia
of the second session of the Internaetionsl Law Commission and that the clause
rebus sic stantibug forms part of this question.

The Secrctary~General thinks, however, that for the purpose of the present
study he should be guidei.byAa.rosﬁrictivevdefinitidn of the clausel/ without
wishing to affirm thereby that th*é»icfinition ghould be adopted by the Courﬁs
or other intcrnational authoritics which may bo called upon to e onouNee Upon
the scope of the clausecs Ho v:llmsct out from the assumpbion that the following
conditions must be fulfilled if the clanse rcbus sic stantibus is to apply. A
In fhevfirst place it is nccessary that certain factual conditvlons which

existod at the moment of the conclusion of the treaty and in the abscnce of
vhich the partics would not have concludecd that treaty, should have dipappoarcid.
In the second place, the new circumstances should differ substantially from
thosc which existed at the time when the treaty wﬁs concluded, so as to render
its application morally and politically impossiblc.

2 If a change in circumstances has occurrcd such as to justify the clause
rcbus sic stentibus being 4nvokef, what procodurc should be Ffollowed by the

State invoking the clause in order to divest 1tsolf of its obligations?

The State invoking the said clause may not, it would secm, divest itself
on its own authority alone. It should obtaln the consent of the other
Gontractcing Partic o2/, |

1/ In "Reeparch in International Law under the Auspices of tho Faculty of the
Harvard Law School, Part III®, will be found a list of opinions cxpressed
by authors on the clausc *obus sic_stantibus: (cf. pages 1111 ct sog.)

2/ The Protocol signod on 17 Januazy 1871 .at theLondon Conforence states: "The
‘Powors recognize that 1t is an osseu*ial principle of the law of nations that
they may diveab thomsolvog of the oblipaticns of a treaty, or modixy 1ts
stipulations,-only with the consent of the Contracting Partics by virtuc of
an amicablc undersbanding.”

JWithout
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Without such consent, it should sgecure recognition of the validity of its claim
by a competent " internéfional org nt ‘such as one of the eXecutive organs of the”
United Nations or the International Court-of Justice, . = .

The Secretary-General confines himself to these commeénts, in the belief thet
he need not concern himself with this guestion in 21l -its ‘aspects, It will be
enough to indicate the prmciple chenges in circumstances which might be taken
;mto consideration. B : . - EE
3. It should be exmﬁined. whether s 88 reba:cds the protection of minorities, both
the general political conditions of the international world and the special
conditions of the States having incurred. obligations. have changed &o radically
that the clause rebus sic stentibus is applicable..

Four important factors By be. meationed vhich have become operative since the
o‘oligations concerning the protection of minoritles were incurred, vizs

(l) The d.issolution of the lLeague of Natlons; .

(2) The oPeration of the minorities protection regime between the two wers;

”(3’)' The considerable changes in the position of the States bound by, or
' parucularly interestod in, the obligations concerning the protection
of minorities;

(4) The recognition of humen rights and of the yrinciple of

) non-d.iscrimination by the United Nations Charter, . -

1/ This solution was adopted in Articles.2 apd 7 of the Protoce) of Friendshi) and
Co-operasion between tne Republic of Colombia and the Republic of Teru,

signed at Rio de Janeiro op 28 Mey 1934 (eee Leagte uf Natlcns ‘J.'reaty Series '
Vol. CIXIV page 31) ,

/CHAP.EER v
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CHAPTIR V

THE DISSOLUIION OF THi IEAGUE OF NATIONS

Historically and politically the pi'ote(:tioh of minorities was bound up with

* the League of Nations system which disappeared with the Second World Wer. The

" general and frequently stated Opinion of Governmerts 1s that the Leabue of
Netions system and ever,'thing, connected with it no longer has any legal existence.
As as alreaa‘.y been stated, the aMhers of the recent peace treatles apparentiy
considered that the obligetions in respect of minorities had not been either . -
abrogated or confirmed since they no longer existed.

The dissolutlon of the League of Nations, however, had two particular
ccnseq,uences of g'eat importance from the point of view of & change of o
circumstames nemely, tho disapyearance of. the League of Nations guarantee and. the
possibllity of the wodification of ‘the m;uvommas protection regime 'by the
Council of the Ieague of Nationg, ‘

A, Dlssolution of tl e 9f 1 Nations oua.rantee . .

We have already exemined that élssoluticn (pag,es 28-30) with a view to
determining whether 1t could not constitute a normal cause of extinction of the
obligations and we concluded that 1t couwld not. '

In practice, however, the League of Nations guarantee formed & vexry.
important part of the system of protection of mincrities, and it was regarded
2s such at the time the obligations were assumed. The disappearance of that
guarantee, while lergely detracting from the velue of the system, constrbu‘bes
a new factor of considerable importance.

. The POBSibilltJ of a modification of obligations by tho Council of
- the Ieagus of Netions no longer exists

The Treaties and Declaraticns concerning the protection of minorities

rrovided that the obligations assumed by States could be modified with ”the
‘ assent of the ma,;origy of the Council of the League". ‘

That clause mede it possible to reduce or even to terminate complete]y the
obligation assumed by & State. The dissolution of the League of Netions. put en
end to that procedure vhich Presented cortain adventages from the point of view
of the States which had assumed obligations. Thenceforwerd those obllga’cions
could only be modified With the consent of all thé other contracting Parties.
The whole belance of the system was thereby upset. | |

/CHAFTER VI
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CHAPTER VI

THE RECOGNITION OF HUMAN RIGHTS AND OF THE PRINCIPIE OF NON-DISCRIMINATION
BY THE UNITED NATIONS CHARTER

As we have already stated, the United Nations Chartér embodied the principles
of respect of human rights and of non-discrimination on grounds of rece, Bex,
languege or religion. On 10 December 1948, in application of the Charter; the
General Assembly enacted a Universal Deolaration of Human Rights in whieh ﬁhose

rights axre defined.i/

_/ Obligatlons concerning human rights were inserted in the peace treaties
concluded with the defeated States.. {Bulgaria, Article 2; Finland, Article 6;
Hungary, Article 2; Italy, Article 15; Romania, Article 3)

The Trusteoship Agreements contain a reference to human rights.

Article 3 of the Trusteeship Agreemen’ for the Territory of Togoland
under British Administration, approved by the General Assembly on
13 December 1946 states: "The Administering Authority undertakes to
administer the Territory ih such a manner as to achieve the basic obJectives
of the International Trusteeship System lnid down in Article 76 of the
United Nations Charter”. ,
: See also: Trusteeship Agreement for the Territory of the Cameroons
under British Administration, approved by the General Assembly on
13 December 1946 (Article 3); .

Trusteeship Agreement for the Territory of Tanganylka under- British
Administration, approved by the General Assembly on 13 December 1946

(Article 3);
Trusteeship Aoreement for the Territory of New Guinea under Australian

Administration, approved by the General Assembly on 13 December 1946
(Article 3);

-Trusteeship Agreement for the Territory of Togoland under French.
Administration, approved by the General Assaﬂbly on 13 December 1946
(Article 2);

Trusteeship A”reement for the Terrltory of Cameroons wmnder French
Administration, approved by the General Assembly on 13 December 1946
(Article 2);

Trusteeship Agreement for the Territory of Ruanda-Urundi under Belgian
Administration, approved by the General Assembly on 13 December 1946
(Article 3);

Trusteeship Agreement for the Territory of Western Samoa under the
Administration of New Lealand, approved by the General Assembly on

13 December 1945 (Article 4);
Trusteeshlp Agreement for the Territory of Nauru under the Administration

of Australia, Newr Zealand and the United Kingdom, approved by the General
Agsembly on 1 November 1947 (Article 3);

Trusteeship Agreement for the former Japanese Mandated Islands, approved
by the Security Council on 2 April 1947 (Article k). /Respect for
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Respect for the rights and ‘fundamental freedoms of man and non-discrimination
~ are the first two elementa in the minorities protection cystem established after
the First World War. Only the third element in +that system; .namely, the
recognition of epecial rights (right to use the mother tongue in public documents
and proceedings, right to maintain educatlonal and cultural institutions with
State assistance) is amitted from the provisibnslcbﬁﬁained(in the bharter._ The -
first two elements, however, are of considarable velue and, if they wers'  ©
.ﬁmplemepted by States, they would gnarantee minorities against the persecutions,
potty restrictions and discrinineticn to which they are exposed.

There are two differences betueen the regime for the protection of human
rights and the rugime for the protection of minorities which reflect contemporary
trends in 1aw and inte“national policy. In the first place, reSpect for human
rights and non-discrimination are principles of universal application, whereas
the_minpritiee protection_regime was an excaptional~regime which applied ta a
minority of States. In the second place, vespsct for humen rights and non-
~dlscrimination apply within the State to all individuals, whereas the minorities
protection reglme was an ewceptigﬁal regimﬁ aﬁt‘blished‘for the benefit: of one
section of the population. N

That does not mean that-the protection of ‘minorities cannot, in certain ’
special cases, be retained or adopted even in the world of today. But 1t is a
system which has to 8 1erge extent been supplanted by another and which does not
pogsess the,stap¢inb that it had immediately after the Flrst World War..

/CHAPTER VII
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- CHAPTER VII

'OPERATION OF THE MINORITTES PROTECTION REGIME IN
THE INTER-WAR PERIOD '

Experience has shown that in most cases the ninorities protection regime

kas not given the expected results.

A+ National minorities

One of the alms of those who Initlated the minorlties protéCtion regime was
to congolidate peace and understanding among nations. A

It was hoped that the defeated countries would reconcille themselves more
readlly to the loss of territory they had suffered 1f the minority groups
detached from them were well-treated and ailowed to fetain their culture and
national characteristics. ItHWaé also hoped that minorities which were satisfied
with their lot would became loyal citizeus of the Statés to which’they had been
transferred. Those hopes were rudely dasincd by'the facts in the case of Germahy
and Hungary and of the German and Hungerian minorities in the adJacent countries.

Tmmediately after the Second World War, the realization of the dangers which
the existence of certain national minorities might entail for a State led to mass
transfers of minority populations, which were sent back to the countries with
which they had linguistlc, cultural and sentimental affinities.. The principle
underlying that method was entirely different from the brinciple of the
protection of minorities. It 1s logical to suppose that where that method has
not been employed, minorities must content themselves with the regime of respect
for human rights and non-discrimination laid down in the Charter -~ which is
already a considerable benefit without emjoying any special rights.

¥¥=> aim of those special rights was 1o enable minoritles to retain their
natiocr~l characteristies 1ndefinitely, and to hinder an assimilation which, if it
were not for those special rights, could have taken place naturally without any
pressure or force. States which had assumed obligations argued that protsction

often proved an obstacle to the achievement of their national unity.

B. Religious minorities
It may be sald that the minorities protection reglme produced satisfactory
results in the case of religious minorities, both from the point of view of the
minorities themselves and from that of the States which assumed obligations in
respect of those minorities. /CHAPTER VIIT
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CHAPTER VIII

THE POSITION OF STATES EITHER BOUND BY OR HAVING A PARTICULAR INTEREST
I OBLICATIONS CONCERNING THE FROTECTION OF MINORITIES HAS
UNDERGONE CONSIDERABLE CHANGES

The States ma* nly affected by o'bligations in respect of the protectlon of
minorities were :f'n st the States which had assumed certain obligatlons concerning'
the treatment101kthelr minorities. Somstimes they ‘also 1ncluded the neighbouring
States with vhich the minorities in que$£ion hadhracial, linguistic and cultural
affinities, The establishment of & system of protection for minorities
represeﬁted to Bome extent a compensation to the latter states whioh would have
preferred ‘either to recover or to annex the terrltories inhabited by the
wminorities in question,

1. Most of the States which assumed Gbli zefions concerning the protecticn of
minorities were States newly rocon°titu§9ﬂ er congiderably enlarged after the
First World Wer. That wac the case with Pa&and, Czechoslovakia and Yugoslavie.

The prlncipal Allied and Assocleted Powers by whose efforts and sacrifices
victory had been won abliged the newiy'reoonstituted or enlarged Gtates to.
assume undertakings concerning the treatment of the numerous uinority elements
placed under their jurisdiction in return for the considereble territorial
advantagzes accorded to them.

The positioh of the States bound by these minoritles treaties was not the
same after the Second World War as it had been thirty yeews previously, The untolé
sufferings and losses they experienced during the Second World Var were caused
mainly by the neighbouring States with which minority elements were in sympathy.
Furthermore, their second liberation was achieved in part by Great Powers other
than the principal Allied and Associated Powers of the First World War which were
the signatories of the minorities treaties, for of course the Union of Soviet
Socialist Republics was not a party to the peece and minorities treatles which
followed the First World War,

In the case of Austria, Hungary end Bulgeria, which were among the countries
defeated in the First World War, they had to assume obligations concerning the
protection of their relatively small minorities mainly because their neighbours,
as mentioned above, had had to assume similar obligations.

/2. The internmational
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2e The international position of the neighbouring States with which the
national minorities ha.d. linguistic or culturel affinities has also changed
consmera'bly, thouoh in different wa,ys.

Germeny, being responsible for the Second World War, was obliged g8 hes
been said, to receive minority elements of Germen character transferred from
Poland, Czechoslovékia and Hiingary. As regards the Union of Soviet Socialist
Republics, this country has amnexed the sastern part of Poland, which contained
a large number of Ukraintans, Sub-Carpathian Russia, formerly part of o
Czechoslovakia and Bessarabia end the Bukovina, formerly part of Romania, ~There
are now few Rudsian or Ukrainian elements outside the Union of Soviet Soclalist *
Republics, and should it becore necessary to settle their position; States will
do 80 by means of direct negotiations rather than by referring to old tfreaties
for the protection of minorities to which the Union of Soviet Socialist Republics
is not a party. The position of the Union of Suviet Socialist Republics and of
the neighbouring Pecple’s Republics may be said to have undergone a radical -
change.

The - above-mentioned considerations, however, do not apply to all the States
subject to-obligations cencerning minorities. The position of some of them,
such as Turkey and Iraq has underzone mo-such radical change.

JCHAPTER IX
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CEAPTER IX

THE NON-APPLICATION OF THE MINORITIES FROTECTION REGIME
IN CTHER COUNIRIES

ls Jurldically speaking, the undertakings relating to the protection of
minorities were assumed elther towerds the League of Nations (»in the case of
Decleraticns) or towards a specified nusiber of Powers in the case of trea.ties‘.

Thus, the position of a State bound by wndertakings relating to mincrities
is not affected, for example, by the fact thet avnéighbouring country, alsq
bound by the same wndertakings, ceases o enforce them. The parties towards
which the State has obligations are the Leagug of Ne_:tibns , Tepresenting the
in'te'rnational community, or the States perties to the treaty considered as a
whole.
2+ Nevertheless, when the system of minorities protection was es‘babl:..shed it
was intended that it should be binding ¥pon all Btates belonging to certain
geogra-:phical-areas. Minorities in State A, for example, whose national
characteristics linked them to State B were thus protected, while minorities in
State B whose national characteristics. linked them to State 4, were also
protec‘bed.y

If therefore minorities protection ceases to exist in State A, State B would
appear to have grounds for considering that an importent change of circumstances
has taken place. The eguality of treatment established among the varilous States
bound by agreements regarding the protection of minorities noc longer exists, amd
State B would be obliged to give privileged treatment to national minorities
having linguistic and cultural affinities with State A, while State A no longer
granted privileged treatment to minorities having linguistic and cultural '
affinities with State B, Such a situation would be particularly sbnormal if
State A had teken part in the war on the side of the Axis powers, while State B
had done so on the slde of the United Nations.

_/ Only Germeny (with the exception of the German part of Upper Silesia), Italy,
and the Unlon of Soviet Sccialist Republics had no international obligations
relating to the protection of minarities, while German minorities outslde
Germany, Italian minorities in Yugoslavia and Russlan, Ukrainien and
Byelorussian minorities outside the Union of Soviet Socialist Republics
enjoyed pfotection in Poland, Romania and Czechoslovakia.

JPART 11
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PART II

EXAMINATION OF FACH OF THE UNDERTAKINGS CONCERNED

1. It now remains to apply the principles brought out in part I to each of the
uwndertakings concerﬁed."These undértakings,vdf which there are seveﬁtéen,‘have«{
been classified witﬁ réféfenbé to a nﬁmber of similarities they present.
2, Each wnderteking will be considered in relation firstly to thé ordinary
causes of extinction of'obligations and secondly to any change of circumstances.
3. The circumstances lisble to change are of two kinds. There are firstly
changes'bf generel circumstances, such as the dissolution of the League of
Nations on the one hand and the recognition of humsn rights and of the principle
of non-discrimination by the United Nations Charter on the other. ~In principle,.
these changes of general circumstances affect all undertakings equally. It will
be sufficient to mentilon them in connexion with each undértaking without
repetition of the comments.

Thers are Secondly chenges of c¢ircumstances which have arisen in some cases
but not in others or which have not arisen sverywhere in the samé degree., Only’
changes in this category need be indicated. - -

/CBAPTER X
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CHAPTER X

UNDERTAKINGS ARISING OUT OF DECIARATIONS MADE BEFCRE THE
COUNCIL OF THE LEAGUE OF NATIONS

These undertelings, of which there are five, affect Albenia, Lithuania,
latvia, Estonia and Iraq, ,
' A, Minorities in Albanie
Declaration made by the representative of Albania on 2 October 1921 on the

occasion of Albaniats admission to the ILeague of I\Ia‘cions.l
1. Ordmary causes_of extinction of o‘blitatlons

(a) Dissolution of the Ieagwe of Netions

As already stated, the Declarations made by States before the Council of
the League of lNations bound those States towards the Ieague.

But the United Nations, althouzi it does not possess the juridical status
of "successor" to the League of Nations, cou]id, as the organ of the intermational
community, take the place of the League of Nations by means of an express
decision adopted in pursuance of General Assembly resolution 2b (I) of
12 February 1946. Inasmuch as the United Nations has teken no such decision,
the} v obligatioﬂ may ve regarded vas suspended. : -

, (v) Albania was linked to Italy by & personal union which was brought
to an end by thé Armistice Convention sisned with Italy at Syracuse on
3 September 1943, A peace treaty signed with Italy on 10 February 191}7 recognised
the re-establishment of the Albenisn State.

No provision of this treaty and no other treaty concluded by Albania
dealt directly or indirectly with the positicn of minorities in that country.

(c) Albenia has not suffered any territorial chenge and its minorities have

not been the object of transfers.
2 Chance of circumstances
(2) General circumstances liable to affect all undertakings concerning
inorities
(1) The dissolution of the League of Nations,
(11) The recognition of human rights and of the principle of
non=dlscrimination by the United Natlions Charter.

_/ See League of Nations document C.l. 110. I., annex, page 3. )
/(v) Circumstances
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(b) Circumstances more or less exclusively affecting the particuler
undertaking conce'med ‘

The operaticn of the m.momties protection regime in Albania does not
call for any special observation. The national minorities were Greek and Slav,
Conclusion

As regards the ordinary cases of extinction of obligatlons, Albania
was bound by a Declaration made before %he Council of the Lesague cf ﬁatims ; ‘
the diggolution of the Lesgue has suspended- thut obligatilon and it will not
became valid egein unless the United Natione dezides to take the place of the
League of Nations,

B. - Lithuania
‘Declaration mede before the Council on 12 Mey 1922, -]:/ '
. -Cs. letvia
" Declaration mads before the Council on 7 July 1923 —/
Dy Eatonda

Decleration made before the Council on 17 September 1923 3/
1. - Ordinary causes of exbinction of o‘bllpations

(2) “Dissolution of the league of Nations

What bas been said above with respect to Albanla applies to0 'bhe cases of _
Lithuenia, Latvia and Estcnia.

The obligation has lapsed because of the dissolution of the i.eague of
Nations, towards which it was undertaken. It would ;aga:“.n became valid 1f the
United Nations @ecided to take the rlace of the lesgue of Nations in that
respect. ' o

- () Incorporation of L:['bhuania Latvia and Estoni& :Ln the Union of
Soviet Soclalist Republics
Lithuania, Latvia and Estonia vere 1ncorporated in the USSR with the status
of federated republics by decree of the Supreme Soviet of the Union of Soviet

1/ See league of Naticns Document C,L. 110, 1927 I, , annex, page 33.
2/ Ibid., pege 31,
3/ 1bid., page-13. -

Soclalist Republics
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Socialist Republics in August; 1940 .}-/ ‘
lLeaving aside the question of the effect of the change of -clrcumstances,
which will be discussed-later, the point at issue is whether incorporation of
those three Baltic countries in the USSR has put an end to. those countries!
obligations with regard to the protection of mnorities.2 )
Did the three Baltic States conserve theix legal personality after becoming
members of the USSR? C S
Article 14 of the Constitution of 1936 provides:
"The jurisdiction of the Unian of Soviet Soclalist Republics covers:
¥"(a) Representation of the Union in international relations, conclusion
and ratification of treaties with cther States;
"(b) Questions of war and peace;
"(g) cesem '
In 19146 Article 18A was added to the Constitution.. It reads a3 follows:
"Bach Republic forming pert of the Union has the right to enter into
direct relations with foreign States; to conclude egreements with them and to
exchange diplomatic and consular representatives.
The Soviet Government's view is that the three Baltlc States re‘bain some -
but not all of the. rights acquired and obligations contracted before thelr
incorporation into the USSR.. ‘
.In coneideration of the above, the Secretary-General is of the opinion that
the. incorporation of the three .Baltic States in the USSR has terminated
the obligations of those States with regard to the protection of minorities,
It should be .noted that this incorporation has not been recognized by
certain States. S A
{c) Change in the composition of minorities
The national minorities were ccnnpoeed of different elements. The German
elements have disappeared. In view of the fact that the Baltic States have
became part of the USSR, the Russians no longer represent a forelgn national
minority. The same is true of Lithuaniams, Iatvians and Estonians outside that cne

1/ Iithuenia, - decree of ‘3 August 1940, Iatvia, , = clecree of 6 August 192+O
Estonia, - decree of 3 August 1940,

2/ Whether or not that incorporation was regular - in other words whether or not
it was recognized by the other Powers - 1s a separate question which need not
concern us here,

o [of the
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of the three couhtries, Lithuania, Latvia and Estonia; of which they possess
the national characteristics.

It.may be said thét most of the previously' existing minorities have
eithér &isappearsd br chapged théir character,’
2. Change of circumstances

(a) - General circumstances
(i) Dissolution of the League of Nations.
(11} TDecomnition: of bumen vighkse end &F the prinmcinle of tns
discrimination’ by the United Nations Charter.
1) . circumstances more: or-less exclusively ‘affecting the particular

undertakings: concerned
(i) The three Baltic States heve become members-of the USSR,
and this event represents a radicel change of- eircumstances.
(11) “The fsct.that most of the former minority’elements which were
not’ transferred. have cha‘n‘éed. “thelr character- represents another
radical change of citcumstonces,

Conclusion
1. ‘As‘regsrds ordinary-caudes of extinction of- dvligations::

(a) ‘Since the three Baltic ‘dtates were bound by a’ Declaretion made
before the Council of the League of Nations, the disdolution of ‘thé latter hus"
@igpended the obligation; wiich Would become valid again ofily If the Unitéd
Netions decided‘to take the place of the League of Nations in this connexion:

. (b) - 'The ‘incorpératicn’of $he ‘three Baltié States into the USSR appears™
to have terminated the intsrhstional obligations ¢f these Stdtés.’
2, The incorporation of the three Baltic States in the USSR constitutes a’
radical chenge of circumstancess-
E. Iraq

‘O 28 Jammary 1932 ; the Council of the Ieajue -of ‘Netions adopted &
resolution under -which- Ivag wes to make before' the Council a Declaration
doncerning the proteéctich of minoiities; this Declaration being considered &’
a condition for the terminatiop of the British mandate over that country. On
19 Mey 1932, the ‘Council approved the text of ‘that.Declaration:and at -the:same
4ime recammended the various countries to renocunce. e beriefit ‘of the
‘cepltulations whieh they erjoyed in that country &

1/ league of ‘Nations, Official Jowmel, July 1932, 67th Sessicn of the Council,
page 1212, Tf,
/The Declaration
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The Declaration of the Kingdom of Irag 1s dated 30 May 1932; on 29 June
of the following year, Iraq deposited with the Secretariat of the League of
Nations its ratification of the Declarstion. Ireq was admitted to membership
of the League of Nations; bn 3 August 1932. It is one of the original Members
~of the Unitef Nations,

1.,  Ovdinsyy. crmses of extinction of obligations

L i A

(2) Diseniution of the league of Nations

What has been. gald above with respect to Albania and the three Baltic-
States - Lithuenia, Iatvia and Eetonia - applies in this case. .

The obligation is suspended Because of ‘tue dissolution of the League of
Nations, to which it was owed. It would retburn into force if the United Nations
decided to take the place of the League of Nations in that connexion. _

(b) Irag has not undergene any territorial change. |

- No treaty has been concluded making a fresh settlement of the position of

minorities in Iraq.
2. Change of circumstances

(a) General circumstances :
. (1) Digsolution of the League of Natlons,
(11} Recognition of humen rights and of the principle of non-
discrimination by the United Nations Charter,:
(v) Circumstances more or less exclusively affecting the particular

wndertaking concerned

(i) The operation of the minorities protection regime in Iraq does
not call for eny special observations, ‘

(11) During the Second World War, Iraq severed diplomatic relations
with Ttaly on 8 June 1941, and on 16 June 1943 declared that it
considered itself in a state of war with Germany, Italy and Japan.

Conclusion - _ : ' ' o ‘

1. As regerds ordinary causes of extinction of.obliga*bions y 8ince Iraq was
bound by a Declaration made before the Council of the League of Netions, the
dissolutlion of the latter suspended the obligation, which would return into force
only if the United Nationes declded to take the place of the League of Nations,

2. As regards change of circumstences, there seems to be no special
clrcumstance affecting the position of Iraq.

JCHAPTER XI
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CHAPTER XTI’

TREATIES: OF: PRACE .CONCLUDED AFTER THE FIRST
WORLD VAR IMPOSING OBLIGATIONS WITH REGARD
T¢ MINORITIES UFON THE DEFEATED STATES

These S%: bos may be divided ‘into two- ‘aroupss - ‘countries which took part in’
the Second Wo 14 War on the side of the Axis Pevers' Bulgaria Hungary and
Austrla, and countmes wnlch am not take part in the Second World War on the
side of the Axis Powers: Turi..ey.l

A. Countrles vhich took part In the Second World Wazr
' ' on the Slde of {:he Axls Péwers '

The casges of Bulgarla, Hungery and Austria are similar in many ways.; These
countries were defeated In the First and Second. World Var, and the comments. made
on Bulgaria apply, to a great extent, to the other t.wo States.

1. Bulgaria

The Treaty of Peace signed at Neullly on 27 November:1919. ,,impc:,jsje,d upon :
Bulgaria certein obligations with regard to the protection of minorities. The
Treaty of Peace signed at Paris on 10 Februaty 1947 contains no provisions on
the protection of minorities, but contains stipuldtietis ‘concerriing respect for
humen rights and non-discrimination.

(a) Ordinary causes of extinctlon of obligations

What weis thie effect of the Treaty of Peace of 10 February 19477 Did it
abolish the former minorities -protectien regime?

‘The folloving remarks also ‘apply to the Treaty with Hungary ‘signed on the
same date and to the Treaty with Austria vhich is in the procass of negotiation.

(1)-“The authors-of the Treaties of Peace of 1947, whod Were not all parties
to the Treaty of Peace of 1919, hed it In thelr power, in accordance with the:
practice’ Followed 'in ‘the case of treaties of peace, to abolish the minoritiss
protection régime established by the Treaty of 1919, since that reglmé was’
applicable in Bulgaria ‘and conferred no special rights on the other contracting

powers,

1/ Turkey declared war on Germeny and Japen on L March 1945.
J(ii) It does
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(i1) It does not seem that the authors of the 1947 Treaty intended to abolish
he former minorities protection regimé, but that they considered that the reglime
ad already ceased to exist, This is shown in the first place by the fact that the
16w treaties include provisions concerping respect for human rights and non-
iiscrimination, which already existed in a slightly different form in the earlier
reaties of peace and that, on the other hand, they do not reproduce the
rovisions of the former treaties relating to the special righds of minorities.

This is shown in the second place by the discussions at the Paris Conference,
hen the minorities protection regime wag spolen of as a dead letter and was
.ompared to a new regime which was being established (see pages 30 et seq.).

(b) Change of circumstances

(1) General circumstances liable to affect all undertaitings concerning

minorities

(1) The dissolution of the Iieague of Nations.
(2) The recognition of human rights and of the principle of non-
discrimination in the United Nations Charter.

(41) Circumstances more or less exclusively affecting the perticular

undertaking concerned

The operation of the minorities protection regime in Bulgaria does not call
for any special observations,

Conclusion - 7

With regard to the ordinary causes of extinction of obligations, it would
seem that the decisions and statements of the avthors of the Treaty of Peace of
LO Februvary 1947 imply that the former minorities protection regime had already
ceased to exist.

The provisions of the Treaty of Neuilly concerning the protecticn of
minorities should be considered as no longer in force,

The Treaty of Peace signed at Trianon on 4 June 1920 imposed upon Hungary
certain obligations with regard to the protection of minorities. The Treaty of
Peace signed at Paris on 10 February 1947 contains no provisions on the protection
of minorities, bub contains certain stipulations concerning respect for human

rights and non-discrimination.

/(2) Ordinary



(2) Ordinsry eauses of extinction of obligations
(i) Wiet was the effect of the Treaty of Peace of 10 February 1947? Did

+t abolish the formsr minorities protection regime?

All the ‘considerations put forward in connexion with Bulgaria sre applicable
'n thie case. also (see pagetc 52-53}. .

-{11) Vhebt was the effect of the Potsdem Agreement of 2 August 19452

The United States of America, the United Kingdom and the Unlon of Soviet
‘oclalist Républics decided on 2 August 1945 that the transfer to Germeny of
erman populaticns or elements therecf remeining in Poland, Czechoslovalzia and
ngary -would have -to be undertsaicen. )

As we have already said (page 35), the decision to remove a minority
;opulation from a country's berritery skould be inte:pieted as‘renderiné thg>j
sinorities protection regime inapplicable to that populétion;.that is to say,.
»6th to the elements transferred and to those‘who were aliowed,to remaiﬁiiﬁ ﬁhe .
:ountfy as.a favour. . -

(b) Change of circumstences

(1) General circumstances affecting all undertakings concerning minorities

(1) The dissolution of the League of Nations.
(2) - The recognition of humen rights-and of the principle of non- -
discrimination in the United Hetions Charter,

(ii) Circumstences more or less exclusively affecting the particular

undertaking concerned

The operation of the minorities protection regime In Hungary does not call
or any speclal observations, except with regard to the German minority, which
rontributed to bringing Hungary into the Second World Ver.

1. Vith regard %o the ordinary cauges of the extinction of obligations, it
wonld seem that the decisions and sbtatements of opinion of the authors of the
Ireaty of Peace of 10 Fsbruary 1947 imply that the former minorities protection
replime had already ceesed to exist. , ,

2., In any case, the transfer of the Germen minority decided upon at Potsdam
implies that, even if the previous obligations had not lapsed, they had ceased
to apply to the German minority. The provisions of the Treaty of Trianon on the

protection of minorities should be considered as no longesr in forcs.

/3. Austria

—— et tinane
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3« Austria

Austria as a State was not involved in the war, élthough the inhabitants of
that country, which had been annexed to the German Reich, took part in it.i/
Nevertheless, & "State treaty" to settle the position of Austria, as the treaties
of peace already concluded have settled the positions of Bulgaria and Hungary,

is in process of megotiation. Those provisions 6f the fubure treety which are
already known enable an idea to be formed of the effects 1t is likely to have on
the minorities protection regime which was set up By the Treaty of Peace of
3t-Germein-en-Laye on 10 September 1919.

(&) Ordinary cauées of extinction of obligations

What will be the effect of the treaty which is in the process of negotiation?
Will it abolish the former minorities protection regime?a/

The considerations cited in the case of Bulgaria are also applicable in this
case, since the treaty which is being negotiated conteins clauses on respect for
human righte end non-discrimination. . ’

In addition, however, as has been stated ‘ahove (pa ge 32) it has been decided
to include provisions for the protection of olovene and Croat minorities similar
to those contained in the Treaty of St-Germain-en-Leye. This fact constitubes
an argument in support of the view ﬁhat the authors of the new treatics consider
that the minorities protection regime provided by the treaties of péace vhich
followed the First VWorld War no longer exist; |

(b) Change of clrcumstances

(1) General circumstances liable to affect all undertakings concerning l
minorities
(1) The dissolution of the Leapgue of Nations.
(2) The recognition of human rights and of the principle of non-
discrimd ination in the United Nations Charter..

(ii) Circumstances more or less exclusively affecting the particular

undertaking concerned

1/ Austria, which had been annexed to the German Reich on 13 March 1938, was
reconstituted as an independent State in 1945, It 1s considered that Austria
thus reconstituted is, from a legal point of vlew, the continuation of the
Austrian State which existed before the Anschluss (see the Declaration on
Austria made at Moscow by the four Powers, 19-30 Y October 1943), Thus, the
treaties concluded before March 193( by Austria are regarded ds still being
in force.

2/ Certain Austrian authors have expressed the view that the obligatlons with
regard to the protection of minorities laid down by the Treaty of St-Germain-
en-laye are still in force.

/The operation
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The bpgratibn of the minoritles protection regime in Austria does not call -
for ény speéial»observations. The national minorities did not endanger the
security of the State.

Conclusion

With regerd to the ordinary ceuses of extinction of obligations, it would
seem, according to what is 'mown of the treaty that is being prepared, that the
auvthors of the new treaty consider that the minorities protection re(ime has
already ceassed to exist.

B. Countriss which did not participate in the Second World V
on the sxde of the Axis Powers .

1. Turkey
Turkey, which was involved in tae First World War, 1s bound by the Treaty
of Peace of Lausenne of 1k July 192%.
© Part I, section III of this Treaty ir ntitled "Protection of Minorities".
It guarantees certain fundamental ri {hts to all the 1nhabitants of Turkey, .
and further; recognizes certain Ep&ci&l Y;ghhs for non-Moslen minorltles.,, '
It ehould lastly be noted that Article 45 of the Treaty prov1&es that "the
rights conferred on the non-Hoslem minorlties of Turikey will be similarly
conferred by Greece on the Moslem mlnorlty in her territory .

. (a) Ordinury cavses of extinctioﬁ'of obligations

The minovity guesbions settled by the Eiea*y of uausanne have not been.
dealt with by ery subscquent international tweaty or egreempnt. It may be asked
vhat 1s the present force of. the provis1ons concernlng the protection of
minorities conta:ned in the Lreaty of Lausanne. )

Is it true to say that vhile the Treety of Lausanne hag rotained its _
validity, an excspblon must be made in re ard to part I, section III of the .
Treaty, which deals with the proteution of'mihorities? In favouf of this roint.
of view, it mey be argued. that since the authors of the treaty of peace ‘with the
defeated States considered that the minorities protection rogime ceased to ex1st‘~
for States defeated in the Second World Wer as soon as the new treaties of peace
were concluded, the seme should apply to Turkey, which was.nét'amongbthe,States
defeated in the Second World Vex. |

e

;/ The sicnatories of the Treaty of Lausanne were eight in number, namely, the
British Empire, France, Italy, Japan, Greece, Romania and the Serb-Croat-
Slovene State of the one part and Turcey of the other part. y

S This
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This argument, while cogent, {s perhaps not conclusive.
(b) Change of circumstances
(1) General circumstances liable. to affect all undertakings
(l) The dissolution of the League of Nation :
(2) The recognition of human rights and of the principle of non-

discrimination by the Unlted Nations Charter,
(11) Circumstances more or less exclusively affecting tbe particular

mndertaking concerned

(1) Tﬁénﬁﬁéréﬁiéqgof‘thehmianitiggv??été@tibﬁ'régime in Turkey dces
not call for any special observations,;‘muxkey's national and. other
‘Hinorities did ‘not endanger the security of the State,
(2) The minorities protection provisions of the Treaty of Lausanne.
Pplaced the Greek minorities in Turkey and the Turitish minofitieS»in
Greece under'the same regime of protection,: As:is. lmown, the Greek
and Turkish minorities conatituted the largest minority groups..in both
countries. But relations between Greece and Turkey have remained as
they were before the war,.
(3) Lastly, the political regime and International situation of Turkey
have remained as théy were before the war.
Conclusion
1. There has been no new tréaty since: the Treaty of Lausanne affecting the
‘minorities and related guestions dealt with in that-Treaty.
2. Circumstences have not mabterially altered as far as. Turcey is concerned.)
Unless it 1s considered that all obllgations concerning the treatment of
minorities are now no longer valid, the. obllgations undertaken by Turkey have
refained their validity.

~ /CHAPTER XII
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CHAPTTR XIT

MINORITIZS TREATTZS CONCLUDED BETWFEN THE PRINCIPAL ALLIED AND
ASSOCIATED POWIRS AND CHRTAIN STATES CREATED OR ENLARGED
AS A RESULT OF THE FIRST WORLD WAR

Such treaties were concluded with Poland, the Serb-Croat-Slovene State,
Czechoclovakia, Romania and Greece.

A. State which took part in the Second World War -
-~ . on_the side of the AXis Powers

1. Bomanta |

Fondamentally, the case of Romania is somﬁﬁhat similar to those of Dbulgaria
and Hungery, which were dealt with above. -

The difference-ic that Romanla wag one . of the victorious Powers in the First
World VWar, and Romaniats obligations concerning, the protection of minorities were
undertaken pursuant to a Minorities Treaty cigned in FPoris on 9 December 1919,
and not a treaty of peace., Inasmach as Romernie had taken part in.the Second
Vorld War on the side of the Axis Powers, 1i# new situation was settled by a
dreaty of peace signed in Paris on 10 Fébru&ry 1947,

a, Ordinary causes of . extinction of obligations , ‘

What was the effect of the Treaty of Pemce of 10 February 1947? Did it
abrogate the previous minoritiss probeotion regime? .

All the observations made above in the case of Bulgaria are equally valid in

this case (see pages 50-53).
(b) Chango of circumstances

(1) General circumstances liable to affect all undertakings
(1) The dissolution of the League of Nations.

(2) The recognition of human rights and of the principle of non-

discrimination by the United Wations Charter,

(11) Circumstances more or less exclugively offecting the particular

undertaking concerned

(1) The operation of the regime of protection of minorities in Romania was

marked by a cstate of tension between the Hungarian minority and Romenia.

/(2) The Dobrudje
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A (Q)_ The Dobrudja was detached from Romania and transferred to Bulgaria,
Bé arabla and the Bukovina were detached from Romania and transferred o
:the UQSR Theﬂe terrltorlal changes considerably reduced the numbers of - the
Slav mwno“tty 1in Romanga but the Hunearian minority, which is numbered in
A mwl1won,, has varied little,
gggglgsLon
- Au 1ar as the oralnary causes of extlnctlon of obligations are concerned, it
vould apveav that the declulonu taken and the oplnlon expresoed by ‘the authors of
the Treaties of Pecce of 10 February 1947 1mply that the Former minorities
protec»10n raalme had already ceased to- exist.
The prOV1sions of the Treaty of Paris concerning the protection of minorities
mst be con81dered as no longer in force.

B,” States Vthh partlcgpated in the war as members of the United Nations:

mheuo Stateo are Po1and Czechoslovekia, Yugo lavia and Greece,’

Apart from the fact that these four States fought against the Axig Powers in
the uccond World war, thelr S1tvation has & number of points ‘in common,

These four S tates s1pned treatios concerninn the protectlon of minorities
with the Priﬁcipal Allled and Aesociated Powers after the First World Uar.;/
There has been no subsaquent treaty affecting these countries which deals with the
general quest1on of the protection of minorlties.

) These four States suffered very severely during the Second World Var,
1; Poland

(a) Ordinary causes of extinction of obligations’

~International agreements have been cbnéludeduaffecting the various bategories

. of minorities in Poland.

’l/ Theqe treaties are:

(a) Treaty between the Principal Allied and Associated Powers and Poland,
signed at Versailles, 28 June 1919;

(b) Treaty between the Principal Allied and X08001afed POWerb and the
Serb -Croat -Slovens State, slgned at St.Germain-en-Laye, 10 September 1919;

(¢c) Treaty between the Principal Allied and Associated Powers and
Czechoclovakia, signed at St,-Germain-en-Laye, 10 September 1313;

{d) Treaty between the Principal Allied and Associated Powers and Greece,
signed at Sévres, 10 August 1320,

/(1) German
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- (1) German minorities
By the. Potsdam Declaration of 2 August l9h5, the United States of America,
- the United Kingdom and the Union of Soviet Socialist Republics decided that the

German minorities in Poland, Czechoslovakia and Hungary should be trensferred to
Germany,

As has been saild above (page 35) the decicsion to remove a minority group
" from the national territory mist be interpreted as rendering the minorities
~ protection regime inapplicaple to that population, including both those perions
transferred and those allowed 23 a favour to remain.

(11) Russian, Ukrainian, Bgelorussian and Lithuanian minoritiss

Under the Treaty of 16 August 1945 concluded between the USSR and Poland, it
was decided. to trausfer to the USSR the former Polish territories containing the

bulk of the Russian, Byelorussian and Ukrainian minorities,

In addition, an Agreement of 6 July 1945 concluded between Poland and the
USSR laid down rules to govern the transfer to the USSR of members of Russian,
Ulkrainian, Byelorussian and Lithuanian ethnic groups on Polish territory and
possessing:Polish nationality prior to 17 September 1939,

‘The effect of these treaties has been to reduce the numbers of these
minorities to & very small figure.- ,

The common intention of Polend and the USSR -in concluding these two treaties
wae to settle the position of the minorities with which they were concerned,
Could this action amount to an implicit abrogation of the Treaty of 1519 in so
far ag it concerned minorities?

(111) Czech and Slovak minorities

An Additional Protocol to the Treaty of F“iendship end Mutual Aid between

Poland and Czechoslovakia, signed at Varsaw on 10 March 1947, reads as follows:
"The High Contracting Parties ... agree .,. To guarantee to Poles in

Czechoslovakia and to Czechs and Slovaks in Poland, within the limits of law

and on the basis of rectprocity, the possibility of national, political,
cultural and economic development (schools, gocieties and co-operatives, on
the basis of the unity of co-operative organizations in Poland and in

Czechoslovakia)."

/This Protocol,
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“This Protocol, which 18 Qesigned to: settle the queutlon of the Czech and
Slovak mincrity in Pelend otheywise than by a transfer of nopulatxonu, raises
the same question., Can {t amount to an implicit abrogation of the TreatJ of 19197

(iv) Jewish minority

A large part of this minority was. emnihilated under the German occupatlon.
Other Jews have left the country since the var, but there Stlll remaing a fairly
large Jewich element in Poland, The provisions of the Treaty of 28 June 1919
include an Article llé/ which provides certein special rights for the Jewish

‘minority.

There has been no subsequent dscision having the effect of placing the
Jewish minority under a nov regims,

The same observation applies equally to the other religious minorities,

(b) Change of circumstanges

(1) General circumstances lizble to effect all oblizations.

(1) The dicappearance of the League of Nations
(2) The recognitioa of humsa rights and of the principle of non-
discrimination b the Uﬂitedpﬁaﬁions Charter.

(11) Circumstances more or less exglusively affecting the particular

undertaking concerned _

(1) The operation of the minorities protection regime in Poland,
vhich was marked'by a state of tension between certain minorities,
'partwcularly the German nlnority, and the State. .

() Chanpeu in the territoriel coﬁposition of Poland and transfers

of nopulat;on

_;/ .Article 11 of the Treaty of 28 June 1919 reads as follows:

Jews shall not be compelled to perform any act vhich constitutes a
v1olation of their Sabbath, nor shell they be placed under any disabillity by
reason of their refusal to attend courts of law or to perform any legal
business on their Sabbath. This provision however shall not exempt Jews
from such obligations as shall be imposed upon all other Polish citizens for!
the necessary purposes of military service, national defence or the
preservatxon of public ordsr,

“Poland declares har,intention to refrain from ordering or permitting
elections, vhether general or local, to be held on a Saturday, nor will
regx»tration for electoral. or other purposes be compelled to be performed on

a Saturday."
/Before the
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Before the Second'Worlﬂ'War, Poland contained very large minority groups.
The Polish population has becamo much moye hanogeneous, as & result of both
territorial changes and the. transfer to Germany of the German elements of the
population, Poland is tending to become a "national” Ctate,
Conclusion
1, As.far as the ordinary causes of extinction of obligatidns are concerned, it
- would appear that the obligations concerhing the Germen minorities have been
affected by the Potsdam Agreement. , A
2.  The change of circumetances has been profound and general, and it may '
therefore be reasonably concluded that the regime established by the 1919 Treaty
is no longer in force.

2.‘ Czechoslovakia

(a)  Ordinary causes of exbtinction of obligations

International agreements heve been concluded which effect the position of
the various categories of minorities which existed in Czechoslovakia,

(1) Cerman minorities

The position is the same as in the case of the German nminorities in Poland
covered by the Potsdam Agreement,

(it) Hungarian minorities

Aiticle 5 of the Treaﬁy of Peace with Hungary dated 10 February 1947 reads
ag follows: | |

"Hungary chall enter into negotiations with Czechoslovakia in order to
solve the problem of those inhabitants of Magyar etlnic origin, residing in
Czechoslovakia, who will not be settled in Hungary in accordance with the
provisions of the Agreement of February 27, 1946, on exchange of populations,
Should no agreement be reached within a period of six months from the coming
into force of the present treaty, Czechoslovakia shall have the ripght to
bring this question before the Council of Foreign Ministers and to request
the au81otance of the Council in effectlnp a final solution,"”

This prov;81on of the Treaty of Peace with Hungary Jjustifies the bellef that
the authors of the treaty considersd that the minorities pfotéction regime in
Czechoslovekia no longer'remained 1hgf0rce, at least as regards the Hungarian
minority, 7 ' '

(iii) Ukrainian minority ‘ :

Under the treaty signed at Moscow on 29 June l9h5,‘Czeéhoslovakia ceded the

territory of Transcarpathian Ukraine to the Union of Soviet Socialist Republics.

That fact alone led to a considerable decrease in the minority in Czechoslovakia,
~Furthermore, a protocol signed on the same date gave members of the Ukrainian and
/Russian
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Rugsian ethnic groups in CzebhbsloV&k territory the right to choose USSR
citizenship before 1 January 1346, This option wes made subject to the approval
of & Soviet authority, '

The common purpose of Czechoslovakia and the USSR in concluding the above-
mentioned two treaties was to settle the »osition of the minorities with which
they were concerned. Did they thereby abrogate the Treaty of 1913 on minorities?

(iv) Polish minority '

Mentlon has been made above of the additional Protocol to the Treaty of
Friendship and Mutual Aid between Poland and Czechoslovakia signed at Warsaw on
10 March 1947, '

Did this Protocol implicitly abrogéte the Treaty of 19197

(v) Jewlsh minority :

The Jewish minority was lergely destroyed during the Second World Var but
certain elements still remain. No decision hae been taken regarding a new rogime

for this minority. The same observation applies to the other religious minorities.

(b) Change of circumstances
(i) Generasl circumstances liable to affect all obligations
(1) The dissclution of the Loague of Nations,
(2) The recognition, in the United Nations Charter, 6f human
rights and of the principle of non-discrimination,
_(11) Circumstances more or‘less exclusively affectinzg the particular

undertaking concerned.
(1) The operation of the mlnoritles protection regime in
Czechoslovakia, which was characterized by a state of tension

vhich exlisted between certain minorities, particularly the German

minority, and the State.
(2)  Changes in the territortal composibion of Czechoslovakia and

transfers of populat*on. .
The minority populatlon has been considerably re&uced by the

transfer of the German population and the incorporation of
Sub-Cappathian Russia in the USER, ‘
(3) New agreements which have been concluded in respect of the

Hungarian and, Poliéh minorities.

/Conclusion
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Conclusion
1. As regards the ordinary ceuses of extinction of obligations, it would seem
that the obligations concerning the Germen minorities were extinguished by the
Potsdam Agreement.
2, Thére has been a far-reaching chenge of circumstances, and it may be
considered that the regime laid down by the Treaty of 1919';s-no longer applicable,
3. Yggoslavia
(a) ?Ofainary causes of extinetion of obligations

" Under the Treaty of Peace with Italy of 10 February 1947, Yugoslavia efnexoed

former Itallan territory. This tremty contains no clauses relating to the

protection of minorities but it conmtains a provision concerning respect for human
rights and non—discriminatian.é/

”This’pfdﬁiéiﬁh is applicable only to the territory ceded by Italy to
Yﬁgos;a%ia and does not affect the minorities protection regime introduced in
" 1925 fér ‘the rest of Yugoslavia,
(b) Change of circumstances

(1) Genmeral circumstances liable to-affect all undertakings’
(1) The dissolution of the League of Nations,
'(2) The recognition #f human rights and of the principle of non-
diecriminatton in the United Natione Charter,
(ii)"Circumggﬁnces more or less exclusively affeécting the particuler

undertaking concerned
(1) During the Second World Var the nationsl minorities, with the
exbeption of the Greek and.Turkish minofities,'gave'assistance to
the Axis Powers and their allies,

(2) Yugoslavia has become a People's Republic.

Conclitsion

1, As regards the ordinary causes of extinction of obligations; there do not
appear to be eny which would have the effect of extinguishing Yugoslavia's
obligations concerning the'prStéction of minorities.

1/ Article 19, paragraph 4, of the Treaty with Italy stipulates that

"The State to which the territory is transferred shall, in accordance with its
fundamental laws, secure to all persons within the territory, without
distinction as to race, sex, language or religion, the enjoyment of human
rights and of the fundamﬂntal freedoms, including freedom of expression, of
press and pudlication, of religious worship, of polltical opinion and of
public meeting,"”
' /2, There has been
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2, There has been a oonsiderable changeof "circumstances which Justifies the
view thau, at least ae renards the mlnorities vhich assisted luooslavia’s”enemies,
the rexime laid down by the Ereaty of 1919 is no longer applicable.
L. Creece

A distinction should be made between the geﬂéral minortties protsetion
regime established by the treaty signed between the Principal Allied and
" Associeted Powere st Sévres on 10 August 1920 end the special regime ectabliched
in favour of the Mosism minority in Greece by the Peace Treaty with Turkey signed
at Launsgscnne om 24 July 1923.

Gﬁnera] repine for the protection of minorities established by the Treaty of
Sivres

(a) Ordinary causes of extinction of obligations

No ordinary cause of the extinction of obligations appears to have arisen,
(b) Change of circumstanqgg‘ |
(1) General cirsumsiazges liable to affect all undertekings
(1) The discolution of the League of Nations
- (2) "he recognition of human rights end of the principle of non-
digcrimination by the United Natlons Charter,
.(1i) Circumstance:s more or less exclusively affecting the particular

undertaking concerned
If in a neighbouring country to which national minorities in Greece ere
attached by their specinl characteristice the minorities proteotion rezime is no.
longer considered to be in force, this fact constitutes a change of clrcumstances

vhich justifies the abolition of the minorities protection regime in Greece in

respect of those ninorities,

Conclusion

ot D e

With regard to the ordinary causes of extinction of obligations, there appear
to have been none which would extinguish Greece's obligations in connexion with

the protection of minorities,

_/ For the Sévres Treaty, see British Foreign and State Papere, vol, 113, page
page 471; and for the Lausanne Treaty, League of Nations Treaty Series, vol,
XXVlII, page 31,

/Minorities
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Minorities protection regime'established by the Treaty of Lausanne

The respective situatiohs of Greece and Turkey have remained aérthey were.
Accordingly, no ordinary cause of extinction of obligations and no particular

change of circumstances is to be noted.

/CHAPTER XIII
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CHAPTER XIIT

CONVENTIONS AND AGREEMENTS ESTABLISHING. A: REGIME FOR THD
PROTECTION OF MINORITIES IN CERTAIN TERRITORIES

Thé territories concerned are the Free City of Danzig, the Memel territory
and the Aaland Islands;

” | A, Free City of Danz;g

 Under Article 33 of a Convention betveen Poland and the Free City of DanZ1g
Ol/, the Free Clty of DanZ1g undertook to apply

signed at Pamu on 9 November 192
to racial, rellglous and linguistic mlnorities provisions similer to those applied
bv Poland on POllSh terrltory. The main purpose of this Convention wag %o protect
the POllSh mlnorlty at Danzig.‘ |

The Free Clty of Dan21n has ceased to exist as such, and its territory has
been transferred to Poland
1. Ordinary causes of extinction of oblipations

" The dlsaopearance of the Free City of Danzig, a Party to the Convention of
9 November 1320, has involved the extinction of the obligation,

Furthermore, if the obllgatmon had not been extlnguished, ‘the successor to
the Tree C1ty of Danzzg would be Poland and thus the bearer and the beneficiary
of the obllgatlon would be 1dentical

2. Changre of circumstances

The change of ciroumstances haﬂ'been“comPIEte.

The minorities Imotectian regime in the Free Clty of Danzie was establlshed
for the bemefit of the Polish minority. The city has, however, become POllSh, and
the German population has been transferred to Germany in applicatlon of the

Potsdam decision,

l/ See League of-NabionS‘Treaﬁy’Series, vol. VI, page 189.

2/ The new frontiers of Poland, which comprise the former Free City of Danzig,
have not yet been fixed by a peace treaty, but according to the Potsdam
decisions, "the three heads of government agree that, pending the final
determination of Poland's western frontier, the former Germen territories east
of a line running from the Baltic Sea immediately west of Swinemliinde, and
thence along the Oder River ,,, including .., the area of” ‘the former Free City
of Danzig, shall be under the administration of the Polish State and for such
purposes should not be. considered as. part .of. the Soviet zone of ocoupation in
G’ermany .

/Conclusion
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Conclusion
The ninorities protection regime established by the Convention of
2 Ho.cuber 1920 has coased to exist.

'B. Memel Territory

A Bonvention 81fned at T’arls on & May l92h between the Brltleh Impire,
Frauce, Tu&l" end " Jo pan of ‘the ore part and thhuan1a oP the OUner part
transferred. the Memel Terrltory to the latter, upon whom at the same tine it
1mpesed certa1n obllnktlone.~/ “The Memel Terrltory wee to enJoy . certain measure
ox ”Lt)LOm' deflned in the Conventxon, and thhuania vas to apnly to the
mino thea in the ‘Memel Torr*tory the Deelavatlon relating to protectwon of
mlnov1t1eu in thhtanla made bv the L*thuanian Co»ernment oefore the Council of
?the Lvugue of Na t1ons on 12 May 1322, The largest mlnorltj 'in the Memel
Territory vas composed of German elements, This,"mipor{tyﬁ;ceneyituted the
majority of tne nhab1+ants"

On 22 March 1339, the German Government addreseed an ultlmatum to Lithuania
demand ing the return of Memel to thc Relch thhuanxa accepted the th*matum, '
the Memel. Terrltorv became an integral part of the German ?elch and nothxnp was
left of the epeclal reglme e"tablished b the Convencxon of 8 May l92h.

UndeL the Potudam Aoreement of 2 August l9h5, the Memel TerritorJ gauaed
vnder the Jurxsdvctlon of the'USSR together with other territorlee that had formed
pert of Germany.

1, Ordinery cause of extlnction of obllgations
. The &nnexatlon of Memel to Gevmanx 1n March 1939 put an end to the Treaty of
8 Mav 192« which in fact established a minorities prebection regime in favour of

the German populatLon of Memel

2. Chanae of circumstances

The.change of circumstances has been complete, After the Second ¥ arld War,
the Menel Territory was transferred to the USSR.. Asg.regarde the German
population, a large proportion,if‘pot;the.whole of i% has left the Territory..
Cenclu,von

The minorities pratectiqn regime establlshed by the Convention of 8 May 1924

has ctoged to exiet,”

;/ League of Nations document €.L,110, 13927 T annex, page 37.
/C. Aaland
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, C. Aaland Islands (Finland)
The Aaland Islands, whose population is Swedish in charascter, are pleced

under the Jurlediction of Finland,

On 27 June 1921, the Council of the League of Natione approved an agreement
between Finland and Sweden the purpose of which was "to ensure and guerantee to
the population of the Aaland Islands the preservation of their language, culture
and local Swedish traditions" (Article 1 of the Agreement), This Agreement
provided in fine that: "The Council of the League of Nations will see that the
guarantees provided above are duly obmerved..." (Article 7).

An obligation was entered into by Finland in this matter before the Council
of the League of Nations on 27 June 1921.£/~ |
1. Ordinary causes of extinction of obligations

- "(a) The dissolution of the Leagne of Nations has suspended the obligation
contracted towards the League of Nations until such time a8 the United

Nations, by an express decistion, takes the place of the League of Nations in
this respect,
(b) The agreement, between Finland and Sweden on which the obligation
‘undertaken towards the League of latione was based is still in force.
2,  Change of circumstances
(a) General circumstances liable to affect all obligations
(i) The dissolution of the League of Nationms,
' (ii) The recognition of human rights and of the principle of non-
discrimination by the United Nations Charter,

(b) Circumstances more or less exélusively affecting the particular

undértakiqg'goncerned
No change of circumstances has occurred. The special regime for the Aaland

Icland=s concerns particularly Sweden, Finland and the population of the Aaland

Islands, 6Sweden and Finland have not been at war,
Conclu§igg

Finland's obligation towards Sweden still exists,

The obligation undertaken by Finland tovards the Council of the League of
Nations as representative of the interhational community is suspended until such
time as an express decision has been taken by the United Nations to put it back

into force,

1/ League of Nations document: C,L, 110, 1927 I amnex, page 16.
' - /CHAPTIR XIV
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CHAPTIR XTIV

FINAL OBSERVATIONS

zuch are the conoluS1ons reechen for each country separately ir the ordinary

T

caueeu of extlnction inte“natlona"obllgations are con81dered from the strlctly

leeaT polnt of view, nnd 11 the narrowest interpretatlon is glven to the

expreeewon rebus nic stentLbue.

Tt should however, be added that 1f the problem is regurded as'e whole,'
there can be 1o doubt thet the whole minorities protec.xon regime wae in 1919 an
{nterral part of the antem established to regu ate the outcome ‘of the ﬁlrst Uorld
War end create an international organization, the Le ague of Nations. One
pr1ncaole of that syetem was that’ certain Statee and certain States only (chiefly
Statc“ that had been nevly reconstituted or coneLderably enlarged) should be
Subject to obligations and internﬁ Lonal control in the matter of minorities,

o Tt this vhole system waz overthrown by the Second World War.‘ ALl the

internati onel decisions reached aiuee lﬁhh have been ineered by a dinerent
'PhilOWOPﬂy. The idea of a geue~ad and uniVegsal protestiou of human rug%ue and

undemental freedomq is emerg1ng.> It ia therefore no longer only the minorltxee
in certain countries vhich receive protectlon, but all human beings in all
countriex who recolive a certain measure of internatlonal protectlon. Wmtnln this
system e)ec*al providions in favour of certaln m1nor1t1ee are st111 concelvaole,
but the poLnt of view from which the problem 4» approached 1s essentially
dlifeznnt from thet of 1312, ihle newv conceptlon is clearly apparent in the
Sen Francisco Charter, the Potsdam‘decisione; and the treatles of'peaoe already
conclnded or in course of preparation, From the strictly 1eg51 point of view,
the reuult geems clear. in the cases in which the formal liQU1datlon of the war.
has been completed by the conclusion of peace treaties: the prov1sions of thev_
treaties and the opinions expressed bv the authors of the treaties 1m.plv that the
former minoritles protection regime has ceased to exist go far as concerns the =
ex-enemy countrmes with which those treatles have been concluded.r It would be
ai f“icnlt to maintaln that the authore of the peace treaties would have adopted
that att tude 1t they had supposed that the engagements aesumed 1n 1919 respeotin{
the treetment of anorltles would remain in force for the States which do not fall

within the category of ex-enemy States,
[Reviewing:
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Reviewing the situation as a whole, therefore, one is led to conclude that
between 1539 and 1947 circumstances as a whole changed to such an extent that

generally speaking, the system should be considered as having ceased to exist,



