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I. INTRODUCTION

1. The Special Rapporteur on violence against women, its causes and conseguences, visited
the Islamic Republic of Afghanistan at the invitation of the Government from 9 to 19 July 2005.
She would like to thank the Government for the cooperation extended during her visit.

2. The Special Rapporteur is very grateful for the support provided by the United Nations
Country Team (UNCT). In particular, she would like to express her gratitude to

Mr. Richard Bennet, the Director of the Human Rights Unit within the United Nations Assistance
Mission to Afghanistan (UNAMA) for the logistical and substantive support he and his staff
provided.

3. In the course of the mission, the Special Rapporteur visited Kabul, Kandahar and Herat.
She held meetings with several ministers, the Chief Justice of the Supreme Court, the Deputy
Prosecutor General, other judges and prosecutors, the head and members of the Afghan
Independent Human Rights Commission (AIHRC), members of the police force, prison
administration, and medical staff in hospitals. She listened to testimonies of women detained in
the women’s prisons in Kabul, Kandahar and Herat, as well as victims of violence in two shelters
for women. She also had meetings with representatives of civil society, including
non-governmental organizations (NGOs). Finally, she met with the heads and staff of many of the
United Nations agencies present in Afghanistan.'

4, The Special Rapporteur would like to express her heartfelt thanks to all the victims of
violence who agreed to relate their personal experiences; their testimony was crucial to gain a
deeper understanding of the situation of women in Afghanistan.

[1. THE CONFLICT AND POST-CONFLICT CONTEXT
A. Discontinuitiesin recent history

5. The plight of Afghan women has been subject to a constant flux within the often
complicated dispute over power that marks the country’s recent history, in particular since the
establishment of its present borders at the end of the nineteenth century. Against the backdrop of a
complex history and ethnic diversity,” Afghanistan in the twentieth century witnessed several
attempted drives towards enforced modernization, aborted by ultra-conservative backlash. While
women’s mobilization within this political contestation was insignificant,’ there have been
moments of advances in formal rights for women,* which were albeit interrupted.

6. The major interruption came with the socialist coup in 1978, followed by the Soviet
military invasion in 1979 that lasted until 1989. War continued after the withdrawal of Soviet
armed forces, first between the mujahideen and the pro-Soviet regime, and after its collapse in
1992, between the various mujahideen factions. The third phase of the Afghan conflict began with
the ascension of the Taliban in 1994. The Taliban rose out of the refugee camps in Pakistan, from
where it is said they brought the conservative values taught in the madrassas (Koranic schools). In
1996, full-scale war erupted between the Taliban and the coalition of mujahideen forces (Northern
Alliance). The Taliban took control of Kabul in September 1996. By mid-2001, they controlled
more than 90 per cent of the country.
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7. Despite gross violations of women'’s rights during the pre-Taliban eras, the situation of
women in Afghanistan attracted international attention only in the historical vacuum when the
Taliban regime introduced arigid gender policy that entailed “cleansing” public space of women.
There were four elements to the Taliban gender policy: to ban women from employment, except in
the health sector; to ban women from school attendance; to impose a dress code for women and
men that wrapped the women up in the burka; and to impose strict control on women’s freedom of
movement.’

8. The 23 years of warfare were characterized by extreme levels of violence: 69 per cent of
the thousands of persons interviewed by the AIHRC consider themselves to be victims of war
crimes.® Despite the strong, culturally rooted reticence to speak about rape and other
gender-specific violence, there can be no doubt that crimes against humanity, were widespread in
particular against women, including cases of rape, abduction, forced marriages, etc.’

9. The most recent phase of the conflict started in October 2001, when as a response to the 11
September 2001 terrorist attacks in the United States of America, an international coalition led by
the United States invaded Afghanistan and ousted the Taliban regime with the help of the Northern
Alliance. Four years after this operation, security is still frail in Afghanistan. Reports of
kidnappings and rape of women by militia and warlords continue to be widespread to the present
day, including cases of executions by local councils. Thus, the rule of power rather than the rule of
law continues to be the norm in Afghanistan, which has the most deleterious impact on the more
vulnerable, including women and children.

B. The Bonn process and reconstruction

10. On 5 December 2001, Afghan delegations representing the Northern Alliance and different
Afghan exile communities met in the presence of the United Nations Special Representative of the
Secretary-General in Bonn, Germany, and adopted an agreement to end the armed conflict,
establish an interim authority to serve as repository of Afghan sovereignty, and start a constitution-
making process. The Bonn Agreement was endorsed by Security Council resolution 1383 (2001),
which stresses that the people of Afghanistan had the right “freely to determine their own political
future”. To this end a Constitution was adopted by the Constitutional Loya Jirga, which convened
for the first time on 14 December 2003.

I1. Two out of the nine legal scholars composing the initial drafting commission and 7 of

the 35 members of the Constitutional Review Commission that prepared the draft that went before
the Constitutional Loya Jirga were women. Women took part in the public consultations that were
an essential part of the constitutional process, representing 19 per cent of the participants.® Of the
502 delegates elected or appointed to the Constitutional Loya Jirga, 100 were women. Reports
indicate that women delegates were overtly threatened and intimidated, and after the uproar caused
by the speech of an outspoken woman delegate, Malalai Joya, women were “conspicuously silent
and unwilling to participate vocally in the debates”.’

12. The Constitution defines Afghanistan as an “1slamic Republic, [and] independent, unitary
and indivisible State” (art. 1). It contains a bill of rights that enshrines the principle that “the
citizens of Afghanistan - whether man or woman - have equal rights and duties before the law”,
expressly prohibiting any discrimination or privilege between citizens (art. 22). Although aiming



E/CN.4/2006/61/Add.5
Page 6

for inclusion and gender sensitivity, the constitution is said to fall short in regard to women.'” The
legislature consists of two houses, the House of Representatives (Wolesi Jirga) elected by the
people, and the Senate (Meshrano Jirga), the members of which are partly elected by provincial
and district councils and partly appointed by the President. For both houses, the Constitution
provides quotas for women."' With regard to the executive branch, the Constitution provides for a
strong central Government headed by a strong President. At the apex of the judiciary, the
Constitution places the Supreme Court of Afghanistan.

13. The State partially controls the country, with local commanders holding power particularly
in the periphery. Thelocal power blocks remain heavily armed, notwithstanding an ambitious
demobilization and reintegration programme for militia members run by the United Nations.
Forces of the North Atlantic Treaty Organization (NATO) operating under |SAF (International
Security Assistance Force) are mandated to assist the fledgling Afghan police and military forcesin
ensuring security in Kabul and other districts of the country. Armed forces of the Coalition led by
the United States continue to fight remnants of the Taliban, who are said to have regained some
strength and expanded their area of influence in the course of 2005.

C. Gender discrepanciesin underdevelopment

14. The 23 years of war generated in the massive displacement of populations, resulting in
large-scale fluxes of refugees and swelling urban centres. An estimated 6 million Afghans were
displaced, many seeking refuge in neighbouring countries or far away abroad. Since the fall of the
Taliban, over 2.4 million Afghans are said to have returned alone from Pakistan and the Islamic
Republic of Iran, but 3.4 million Afghans still remain outside the country.'

15. The uprootedness caused by the conflict goes far beyond physical displacement, since it
entailed a transformation of the country’s economy away from subsistence agriculture and
pastoralism to a war economy based on trade in arms and drugs.”’ The structures of authority
moved away from traditional forms of social control to ruthlessly repressive forms of control,
creating an environment conducive to committing crimes in a climate of total impunity. The lack
of rule of law has not only oppressed women but has also disempowered and subdued the more
progressive men in society.

16. As aresult of the overall destruction, Afghanistan today suffers from poverty and a lack of
human and institutional capacity. The human development indicators for Afghanistan are among
the worst in the world, ranking 173 out of 178. Life expectancy is estimated at 44 for women and
45 for men. Despite male war casualties men outnumber women with an average sex ratio of 104
for all ages." Fifty-three per cent of the rural population livesin poverty, with extreme regional
disparities. For example, in Ghor province in Western Afghanistan, 92 per cent of the rural
population is poor.”> Although precise figures are not available, the level of malnutrition is
estimated to be somewhere between 45 and 55 per cent,'® with women and infants particularly at
risk.

17. The maternal mortality rate is among the highest in the world, with 1,900 deaths
per 100,000 live births, with as many as 6,500 in Badakshan. In other words, one woman dies
giving birth approximately every 30 minutes.
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18. According to official figures, only 28.7 per cent of the population over the age of 15 can
read and write. Reportedly, the actual figure may be much lower, as low as 10 per cent for the
general population and 5 per cent for women. Four million children have enrolled in school since
the fall of the Taliban. Despite great progress since 2002, the primary school enrolment rate is
among the lowest in the world, and only half as many girls are enrolled in primary education as
boys. Thiswide gender disparity prevailsin the entire country, but is particularly acute in the
southern provinces, where girls represent only 15 per cent of the primary school population.'’
Afghanistan’s Gender Development Index rank is the third lowest in the world.

1. VIOLENCE AGAINST WOMEN

19. In the three and a half years between the fall of the Taliban and the Special Rapporteur’s
visit, policy, legal and institutional framework has been considerably changed to improve women’s
status. This has also included access to education and employment. However, the principle of
equality is far from being an everyday reality for women at large. As a consequence, gender-based
discrimination is pervasive and violence against women remains dramatic in its intensity, in both
public and private spheres of life.

20. The current trends in violence against women in Afghanistan cannot be solely reduced to
culture and tradition without consideration of the conflict and post-conflict situation. Four factors
underlie women’s vulnerability and the perpetuation of violence today: the traditional patriarchal
gender order; the erosion of protective social mechanisms; the lack of the rule of law; and poverty
and insecurity in the country. Reports of domestic violence, rape, trafficking, among others, are
said to have escalated with the war and post-war conflicts. Prevailing power blocks tend to
legitimize much of the transgression of women'’s rights, by referring to the sharia. The diverse and
contradictory interpretations in this regard undermine the establishment of any universal code of
conduct.

21. There is alack of data on violence against women, however, anecdotal evidence as well as
documentation of cases in hospitals suggest that it is widespread and that girls and women are at
risk in the home and on the street, in intimate relations, in an encounter with strangers, within the
context of hegemonic interpretations of tradition and the sharia, and of discriminatory laws and
administration of justice. Furthermore, cases of rape, abduction and forced marriage by powerful
commanders are not rare.

22. Marital rape, sexual assault and other forms of violence against women within the
household are on the one hand a taboo, but on the other accepted as anorm. Therefore, such
incidents come to light only when the victim seeks help. The Special Rapporteur’s interviews with
such victims, with organi zations assisting them and with government and international officials, as
well as areview of reports reveal that the phenomenon is pervasive.

23. The practice of child marriages and forced marriages'® are at the root of most violence that
takes place in the household, but ramifies also to other spheres. The AIHRC estimates that
between 60 and 80 per cent of all marriages in Afghanistan are forced marriages and approximately
57 per cent of girls are married before the age of 16." In addition to being the cause of much
subsequent physical and psychological violence, the practice in itself constitutes a serious form of
violence against women. Relevant laws are neither enforced nor perpetrators punished. Since only
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5 per cent of marriages are registered, these unlawful acts remain outside the formal and legal
domains.

24, Economic reasons are said to play a significant role in such marriages. Due to the common
practice of bride money, the girl child becomes an asset exchangeable for money or goods.
Families see committing a young daughter (or sister) to afamily that is able to pay a high price for
the bride as a viable solution to their poverty and indebtedness. In another typical scenario, a
brother and a sister are married to another pair of siblings to avoid, by mutual compensation, any
payment having to be made.

25. The custom of bride money may motivate families that face indebtedness and economic
crisis to “cash in” the “asset” as young as 6 or 7, with the understanding that the actual marriage is
delayed until the child reaches puberty. However, reports indicate that thisis rarely observed, and
that little girls may be sexually violated not only by the groom but also by older men in the family,
particularly if the groom is a child too.

26. The response of the Chief Justice to the Special Rapporteur’s query regarding the case of
Halide - an 8-year-old girl married at the age of 6 and now under protection in a shelter - is worth
mentioning. After condemning child marriage as being against Islam and Afghan laws and
tradition, the Chief Justice explained to the Special Rapporteur that Halide would be placed with a
“reliable Muslim family” and asked to decide about her marriage when she reaches the age of 15.
Why an illegal act would be sustained until then was not made clear!

27. Another particularly heinous type of forced marriage is the Pashtu practice of bad, where a
woman or girl is ceded by one family to another to settle a dispute upon the orders of alocal
council (jirga), thus preventing a potential blood feud between them. While bad may serve to
settle a dispute between two families, it does so at the expense of women, who are reduced to
property to be exchanged and disposed of as desired. In this sense it constitutes a high risk
situation for women who are married under such an arrangement.

28. Another situation of vulnerability occursto women if their husbands die. Since awidow is
perceived as the property of her in-laws, she can be forced to marry a brother-in-law, who may
already have awife, and any property left by her late husband is seized by hisfamily. Inthe
absence of a male in the family, the widow may be given to an outsider in a degrading manner.”
Given the early marriage age and the low life expectancy, women can encounter widowhood in
their 20s and 30s.

29. Family violence is reportedly associated to the phenomenon of self-immolation reported in
Herat, whereby women and girls attempt suicide by setting themselves on fire.! The hospital in
Herat has registered approximately 100 cases a year in the last three years. The AIHRC
documented 380 cases between September 2003 and April 2004, the majority of which resulted in
death. The victims are mostly girls and young women from middle- and lower-class families.
Self-immolations, according to some, result from a sense of deprivation as women compare the
harsh reality of their lives with what they see on television. On the other hand, many of the
victims are refugees who have returned from Iran,** and some observers suggest that it is the
difficulty to cope with the hardships of displacement that might contribute to driving these

young women to self-immolation. A fact-finding mission conducted by the Government in March
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2004, however, concluded that while they could not assess the exact extent of the suicides, “forced

marriages, lack of education and unacceptable customs are the main reasons for the suicides”.”

30. It is also suggested that self-immolations are linked to honour crimes, normally committed
by male family members to “cleanse” the honour of the family presumably “soiled” by a girl or a
woman who refuses a coerced marriage, is the victim of a sexual assault, seeks a divorce, runs
away from an abusive husband, allegedly commits adultery, etc.

31. Aside from direct assaults, girls and women are exposed throughout their life to
malnutrition and inadequate medical care. Lack of food and medical services of course afflict
men, women, and children in many parts of Afghanistan, due to poverty and the disruption of
livelihoods and the destruction of the health-care system by a quarter century of war. But the
preference given by the predominant value system to male infants over female infants, to boys over
girls and to men over women, results in the female half of the population being disproportionately
affected. Other factors also contribute to the dire health situation of Afghan women - girls tend to
become pregnant at an age at which their body is not fully developed; child spacing is unknown or
ignored because of the societal pressure to generate sons; and women are simply denied health care
because there is no one to accompany them to health-care centres or no money to cover the costs.
Thisis particularly widespread in rural areas where health care may be far away, and where the
absence of female doctors prevents women from seeking medical help even in emergency
situations. Asaresult, Afghanistan is the only country in the world in which female life
expectancy does not exceed that of men, and maternal mortality is among the highest in the world.

32. The case of Aziza (not real name) is representative of women’s multiple vulnerabilitiesin
Afghanistan and the inability of the system to protect them. She is 19 years old, and was a
university student. Three years ago, alocal commander whose uncle is a governor, asked to marry
her. When the family refused, the commander and his men threatened to kill the girl’s brother.
The increased pressure led to the death of her father of heart attack. Unable to resist any further,
Azizawas compelled to marry the commander. After she married she had to quit her studies and
started to work as ateacher. Soon after the marriage, the commander and his family started
abusing her under the pretext that she must have had alover since she had refused to marry him.
She had heard about the Ministry for Women’s Affairs, so she ran away to Kabul and went to the
Ministry for help. Since then she has been staying in a shelter. Her mother and brothers were
arrested for kidnapping her then released. Her husband refuses to grant her a divorce and has
publicly pledged to kill her. Sheisworried for her brothers who are students in the university.
They do not have the means to move somewhere else. Azizais a bright young woman, and is now
taking English and computer courses at the shelter. Her future is uncertain.

1. RESPONSE TO VIOLENCE AGAINST WOMEN

33. Women who experience multiple forms of violence in the private and in the public sphere
are victimized a second time by the failure of the authorities to protect them. Violence against
women is tolerated and perpetrators enjoy impunity because the law enforcement and justice
systems are generally dysfunctional and are heavily biased against women. From the legal and
institutional point of view, this failure to protect is grounded in or at least greatly abetted by the
multiplicity of normative systemsin Afghanistan, and the predominance of the so-called
“informal” justice over the formal justice machinery.
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A. Parallel and discriminatory nor mative systems

34, While there is a general agreement among women the Special Rapporteur spoke to that
there have been improvements in women's lives since the fall of the Taliban, their vulnerability to
violence persists because of the lack of a standardized and just normative system. Five normative
frameworks are particularly pertinent: international human rights obligations; the Constitution; the
formal secular legal system; the sharia; and customary law. There is no codified hierarchy between
the formal secular legal system, the sharia and customary law, which coexist de facto and interact
in multiple ways. In practice, the impact of the parallel systemsis further compounded by the
presence of armed groups who ruthlessly continue to assert their power over women.

35. Afghanistan is party to all major international human rights treaties, including the
Convention on the Elimination of All Forms of Discrimination against Women and article 7 of the
Constitution provides that the “ State shall abide by the United Nations Charter, international
treaties, international conventions that Afghanistan has signed, and the Universal Declaration of
Human Rights”.

36. The new Constitution, which used the 1964 Constitution as a model, clearly establishes the
duty of the State to protect women against violence, to respect their rights and to take positive
steps to promote their equality in practice. Article 22 expressly provides that men and women have
equal rights and duties before the law, and prohibits “any kind of discrimination and privilege”.
Article 24 dictates that “liberty and dignity of human beings are inviolable” and specifies that
“liberty is the natural right of human beings”. Finally, paragraph 3 of article 24 adds that “the state
has the duty to respect and protect the liberty and dignity of human beings”. In article 44, the
Constitution provides that “the State shall devise and implement effective programmes for
balancing and promoting education for women”.

37. However, despite these constitutional guarantees, the failure of the State to protect women
from violence is embedded in the fact that existing normative frameworks are gender-biased and
that parallel normative standards - although all claim authenticity vis-a-vis the sharia - compete in
shaping women's lives, thus undermining the application of any standard set of norms.

38. The Constitution defines Afghanistan as an “1slamic Republic” and grants Islam the rank of
“religion of the state”. Article 3 of the Constitution expressly provides that “[i]n Afghanistan, no
law can be contrary to the beliefs and provisions of the sacred religion of Islam”. However, the
Constitution does not describe the sharia as applicable law, but only as a constraint upon the
legislator. In practice, the legal practitioners refer to the sharia (in its variable interpretations)
when faced with alegal question, particularly concerning matters of family law. Actual knowledge
of the rules of sharialaw and their scholarly interpretation though appear to be ambiguous.
Reportedly most judges, prosecutors, members of local councils and other persons called upon to
apply law do not have sufficient legal training to distinguish between tribal customs and the sharia.
Practices that blatantly violate Islamic teachings, such as child marriage, bad and denial of the
rights of widows and women'’s inheritance rights are thus assumed to be in accordance with the
sharia. In some rural areas mullahs interpret the sharia to justify afather’s absolute right over his
daughters.
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39. The status of women and family law are governed by the provisions of the 1977 Civil
Code, which establishes the legal age of marriage at 15 for girls and 18 for boys, and the right of
women to choose a husband without the prior consent of their guardian. Registration of marriages
isrequired. The Code contains provisions aimed at ensuring that the bride money is actually
received by the wife and not seized by the husband’s family. Polygamy is not outlawed, but
subjected to stringent conditions. Yet none of these provisions are applied in practice. Men can
divorce their wives extragjudicially by pronouncing a divorce either orally or in writing. Women
however can only obtain a divorce by court on alimited number of grounds, proof of which is by
witnesses. This places women at considerable disadvantage, as their word counts less and they
wield less influence over potential withesses.

40. Article 517 of the 1976 Afghan Penal Code provides that “a person who gives in marriage a
widow or girl who is 18 years or older against her will or without her consent” shall be punished
by a short term of imprisonment. Paragraph 2 of that article provides that where this is done as
compensation for a wrongdoing (i.e. as bad), the defendant shall be sentenced to up to two years
imprisonment. Article 427 makes sexual intercourse outside the marriage (zina) punishable by
imprisonment. Article 426, however, provides that zina shall be punished under article 427 only if
it is not punished as hudud.** Hudud, on the other hand, are not defined in the Penal Code, which
thereby refers to an external source of law (the sharia) for the harshest punishment of zina
(including whipping and stoning). Article 429 arguably criminalizes rape by providing for
punishment not exceeding seven years of imprisonment for anyone who “through violence, threat,
or deceit violates the chastity of another”. The crime of statutory rape, which protects girls under
the age of consent, is unknown in Afghan law. Neither does the Penal Code contain provisions
regarding domestic violence.

41. Only aminority of the women detained in the prisons visited by the Special Rapporteur are
incarcerated for “ordinary” offences such as theft, drug trafficking, assault or murder. The
majority of these women are detained on charges related to sexual offences, such as adultery, illicit
sexual intercourse or prostitution. Both the legal basis for considering these sexual conducts
criminal (i.e. are they rendered punishable by the criminal code, or was sharialaw applied, or
customary law?) and the delimitation between these offences remain hazy after conversations with
detainees and legal practitioners. Many of these women typically explained that they remarried
after being divorced by their husband, who then filed a complaint that his wife was having an
illegitimate relationship. With no means of proof, these women, some of whom have children from
their second partner, are charged with adultery. On the other hand, “running away from home” is
clearly not an offence, neither under the Penal Code nor under the sharia; nonetheless
Afghanistan’s prisons are full of women detained for this “crime”, asit is assumed that they have
engaged in illegitimate sexual relations during their absence from home.

42. In addition to the legal and more generally conceptual difficulties that police officers,
prosecutors and judges have in identifying criminally punishable sexual conduct, women are often
unjustifiably criminalized due to the law of evidence. When awoman isforced to have sexual
intercourse against her will, and raped, she will need four adult witnesses to prove that sex took
place against her will. If she cannot muster the four witnesses required, she risks being accused
herself of illicit sexual intercourse. Similarly, many of the women in detention have been charged
with adultery, but claim that they were divorced by their husband, which again they have difficulty
proving.
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43. While offences against the social mores committed by women are zealously punished
(whether contained in the Penal Code or not), the Penal Code provisions criminalizing forced
marriages (of adult women) and the Civil Code provisions regarding the validity of marriages and
divorce, which would constitute a legal protection for women against male arbitrariness, exist only
on paper.

44, The normative framework governing the lives of most Afghan women, particularly in rural
areas, isin fact dictated by tribal customs. These customs include practices such as child and
forced marriages, bad, the total subordination of women to men, the denial of women'’s inheritance
rights, their exclusion from public life, and harsh punishment for women who violate social mores.
Of course, tribal customs vary geographically and according to prevailing power dynamics, and not
all these forms of violence are sanctioned by all customary law regimes in Afghanistan.

B. Multiple mechanisms of justice

45. The failure of the State to protect women against violence isin particular a consequence of
the multiplicity of power holders, in particular the existence of an informal system of law
enforcement and justice that operates parallel to the official system.

The police

46. Twenty-three years of civil war have left Afghanistan’s police force weak, fragmented,
unskilled, ill-equipped and prone to corruption. In several provinces and districts, the chief of
policeis alocal militia commander. The recruitment and training of an effective and modern
police force is one of the priorities of the Government, and these efforts are being generously
supported by foreign Governments.

47. There are very few women in the police. At the time of the Special Rapporteur’s visit,
there was not one woman in the police force in Herat, a city of two million inhabitants. On the
other hand, the Special Rapporteur met a female police general in the human rights unit in the
Ministry of Interior, and a female police officer who is the focal point for domestic violence in the
Kandahar police force. In a society where segregation by sex is strictly observed and sexual and
domestic violence are taboos, the absence or scarcity of female police officers constitutes a
considerable obstacle to access to police protection for women who experience violence.

The formal justice system

48. Afghanistan’s judicial system is composed of primary courts at the district level, a high
court in each provincial capital, and the Supreme Court at the top of the judicial hierarchy. In
some rural areas, the formal justice system has completely disappeared as a consequence of the
civil war. In others, while a primary court may be functioning in the district or provincial capital,
the distances and the infrastructure are such that litigants will not turn to the formal justice system.

49. The majority of judges lack legal training in the secular law and in the sharia. Judgesin
the formal justice system are often at the same time religious mullahs. As men of influence, they
might also be members of the traditional dispute resolution mechanisms described below. They
have no knowledge of the official legal system and no access to collections of laws or official
gazettes, which are unavailable in most of Afghanistan’s courthouses. Generally, judges prefer to
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apply what they perceive as sharia over the secular law. The population perceives the judiciary as
weak and tending to evade responsibility, if not outright corrupt.

50. From all interviews of the Special Rapporteur, including with members of the law
enforcement and the judiciary, it was clear that in cases of child marriages and domestic violence
the police, the prosecutors and the courts seek to mediate instead of enforcing the law against the
perpetrators. Only in cases of serious injury or death of the woman will an abusive husband be
prosecuted. Similarly, it was said that women coming to a courthouse seeking a divorce are
discouraged from doing so and verbally abused by judges.

51. The weakness of the judiciary is exemplified in aletter written by the Supreme Court to the
Women and Children Legal Research Foundation, an Afghan NGO in reply to aletter it wrote
enquiring about Supreme Court action with regard to bad. In justifying its reluctance to intervene
in bad cases, the Supreme Court writes: “It would be premature to take action against local
traditional practices in provinces where women do not enjoy civil and political rights. The reason
is that tradition has replaced the official law of the country in those areas. It will take along

time.” >

Traditional dispute resolution mechanisms

52. Local councils (shura or jirga), composed of influential personsin the community such as
landlords, persons of wealth, religious clerics or other elders recognized for their wisdom or
charisma exercise authority to settle disputes and enforce norms. With rare exceptions members of
ajirga are all men who interact on an egalitarian basis, although some members might enjoy
greater influence. Jirgas are convened ad hoc to decide on specific disputes and meet in an open
space or in a mosque. They hear the parties to the dispute and then discuss the matter and reach a
decision. Decisions of ajirga are binding and sanctions for non-compliance are harsh, including
arson of the trespasser’s house, isolation or expulsion from the community and forced removal
from the settlement.

53. Data on the percentage of disputes solved within the formal legal system versus the
informal are not systematically collected, but it is estimated that 80 per cent of litigation takes
place within the latter system. The formal and the informal justice are however communicating
systems. Not only might ajudge be at the same time a member of atraditional council; individual
cases may also be “referred” back and forth. In Kandahar province, for example, the public
prosecutor’s office usually forwards criminal casesto jirgas. When the jirga cannot solve a case, it
might alert the prosecutor’s office and pass the case back to it.

54, Some argue that the informal justice sector should be reformed to make it more responsive
to women’srights. Others argue that the informal sector isinherently discriminatory against
women and that women’s rights can only be protected by ensuring that women have access to a
functioning formal judiciary and law enforcement system. While in the short term the former may
be inevitable, the State-building itself would necessarily require the strengthening of the latter.

Rule of militia commanders

55. The prolonged civil war and the resulting disintegration of the social fabric have taken their
toll on traditional dispute settlement mechanisms as well. In some regions of the country, local
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military commanders either dominate the jirgas or entirely substitute them as decision makers. In
these areas, women enjoy no protection at all from violence. On the contrary, numerous reports
attest to the helplessness of families and traditional power holders vis-a-vis the unbridled despotic
violence against women practiced by militia commanders and their men, in the form of forced
marriages, kidnappings and rape

C. Thepolicy framework

56. The Government’s strategy to reduce the level of violence against women is focused on
economic development, education and empowerment of women. Ministers point out that the roots
of many practices, such as forced and child marriages, lie in the abject poverty in which a majority
of the population lives. Women's weak societal position resulting from their lack of education and
access to the labour market and to sources of income contributes to their victimization. The
strategy is reflected in Afghanistan’s report on the Millennium Development Goals, which gives
great prominence to targets relating to enrolment of girlsin primary and secondary education,
gender equality and maternal health and envisages directed microcredit schemes to economically
empower women. The report recognizes that “[g]ender equality is not only agoal inits own right,
but an essential ingredient for achieving broad based economic growth and fulfilling the required
MDG goals. The current status in terms of promoting gender equality and empowering women

indicates that Afghanistan has along way to go”.*

57. The Ministry of Women’s Affairs was created in 2002 and has four priority areas
responding to gender concerns and advancing the status of women: health, education, legal
protection and economic empowerment. The Ministry of Health and the Ministry of Rural
Reconstruction and Development also play an important role in the realization of the Government’s
gender equality agenda. The Ministry of Health has identified maternal mortality as a core area of
intervention, is promoting child spacing and is training midwives and female community health
workers to ensure that women in rural areas enjoy access to health care also where afemale
physician might not be available.”” The Ministry of Rural Reconstruction and Development is
responsible for the National Solidarity Programme, designed to support small-scale reconstruction
and development projects identified by communities and empowers them to make decisions and
control resources during every stage of the project cycle. While pursuing reconstruction and
poverty reduction the National Solidarity Programme, should also favour the growth of a sense of
citizenship among the people. It provides for mechanisms aimed at ensuring the participation of
women in decision-making on the projects to be carried out; as it aims to cover every village in
Afghanistan within four years, it offers an invaluable opportunity to build society from the grass
roots up.

58. On 6 June 2005 the Government created the Inter-Ministerial Task Force on the Elimination
of Violence against Women, chaired by the Ministry of Women's Affairs, which includes high-
ranking representatives from the Supreme Court, the Attorney-Genera’s Office, the Ministry of
Hajj and Islamic Affairs, the Ministry of Justice, the Ministry for Foreign Affairs, the Ministry for
Internal Affairs, the Ministry of Information and Culture, the Ministry of Health, the Independent
Human Rights Commission, and the Ministry of Women’s Affairs.

59. On 10 July 2005, the Task Force finalized and endorsed a three-month workplan. Among
the 10 objectives identified there are the elimination of discrimination against women by courts,
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prosecutors’ offices and the police; the registration of marriages and divorces; ensuring the
implementation of existing legislation protecting women; reducing the impact of traditional
practices unfavourable to women; ensuring respect for women’s inheritance rights; the protection
of mothers and children against the negative health impact of insufficient intervals between
consecutive pregnancies; an increase in the schooling of girls; and the condemnation of violence
against women as contrary to Islamic values. For each objective, the plan identifies current
concerns and activities to be deployed, as well as the entities responsible for its implementation.
The workplan proposes an integrated approach, which includes different strategies to be
implemented by the relevant ministries. The proposed activities range from legal awareness to
reorganization of justice entities.

60. Following the workshop “Elimination of Violence against Women: Preventing Child and
Forced Marriage” organized by the Ministry of Women’s Affairs on 23 and 24 November 2005 a
protocol was signed and recommendations were adopted to eradicate child and forced marriages by
representatives from various ministries,” including the Attorney-General’s Office.

D. Other initiatives
Afghan Independent Human Rights Commission (AIHRC)

61. AIHRC is mandated to promote and monitor human rights and investigate human rights
violations, develop a national curriculum on human rights and provide suggestions for
corrective measures to improve the human rights situation in the country. It is composed

of 11 members, 4 of them women, including the chair.

62. AIHRC has conducted research into the causes of female criminality in Afghanistan and on
women’s self-immolation. Current research projects concern domestic violence and forced
marriages. The Commission also engages in protection work and is an outspoken advocate for
women’s rights and speaks up against violence against women.

63. In 2002, AIHRC was specifically mandated to consider the issue of transitional justice. In
January 2005, the Commission released its report entitled A call for justice, which sets forth a
comprehensive strategy for transitional justice to deal with the atrocities committed during the

23 years of civil war in Afghanistan. The report recommends institutional reform, vetting of
candidates for elective public office and of senior appointed public officials, and the establishment
of a special office of the Prosecutor mandated to investigate and prosecute mass atrocities and
systematic violations of human rights, both past and current, as well as of a specialized court to
hear such cases. The report is based on a widespread consultation involving thousands of
individuals, men and women, and covering 32 of Afghanistan’s 34 provinces, as well as refugee
populationsin Iran and Pakistan. The report constitutes a powerful reminder to the Government
and to the international community that the people of Afghanistan demand accountability for past
abuses, and not only a smooth and economically prosperous future.

Civil society organizations

64. Afghan civil society also was a victim of the quarter of a century of civil war, but at least in
Kabul and Herat, citizens have formed associations to provide their input in the conduct of public
affairs.



E/CN.4/2006/61/Add.5
Page 16

65. Afghan NGOs active in the defence of women's rights’ are numerically few but certainly
play adynamic part in this fledgling civil society. Their projects include the organization of round
tables and workshops for women to discuss and exchange experiences, literacy courses and
vocational training, counselling and awareness-raising on women'’s rights among men. The
challenges these NGOs face are considerable, beginning with the need to develop capacities,
financing and human resources. Moreover, when they work directly with victims of
gender-sepcific violence, NGOs have to operate in near secrecy as women who are victims of such
violence are commonly regarded as immoral and disruptive of the customs that hold society
together. With the assistance of UNHCR and Medica Mondiale, an international NGO, a network
of women human rights defenders has been organized with the aim of bringing together women
activists from across the country, thereby enabling the exchange of experiences and the
development of a common strategy.

66. A very important and highly sensitive activity undertaken by a number of Afghan NGOs
with support from international organizations is the establishment and running of safe houses for
women. There are currently six safe houses, four in Kabul, one in Herat and one in Mazar-1-Sharif.

67. The transit shelter in Herat, which is supported by UNHCR, receives “unaccompanied”
female refugees returning from the Islamic Republic of Iran. The great majority of women in this
saf e house have escaped a forced marriage or domestic violence; approximately one third of them
had been imprisoned in Iran after they were found in the streets “ unaccompanied”, some were
released from prison or caught in prostitution and deported, and a few had been involved in drug
smuggling.

68. In general, women who are forced to find shelter in a safe house risk finding themselvesin
adead end. Since “unaccompanied” women are not accepted in Afghan society, women who
cannot be reunified with their family have nowhere to go. The difficulty of finding durable
solutions for women who end up in a shelter is compounded by the societal attitude towards
shelters, which to alarge extent are regarded as places of doubtful reputation, bringing dishonour
upon the women and their families. This attitude isin turn linked to the already mentioned
perception of “running away from home” as a serious violation of social mores and a criminal act.
The misapprehension that safe houses are a “ safe haven” for immoral women has been reinforced
by the occasional practice of sending released female prisoners to shelters. This public perception
of safe houses further forces them to operate nearly clandestinely and in a precarious security
situation.

69. In the safe houses, women receive a certain degree of education and vocational training.
Many women in these shelters are seriously traumatized by their past experiences of violence,
including incest, and need psychological support. Due to their limited capacities and the difficult
circumstances under which the shelters operate, the NGOs running them have only been able to
provide limited access to psychosocial counselling.

The international community

70. The United Nations agencies in Afghanistan operate under the overall responsibility of
UNAMA. Security Council resolution 1401 (2002) establishing the mission, as well as the
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Bonn Agreement, give UNAMA a mandate to monitor and investigate human rights violations and
engage in human rights education.

71. Some of the United Nations activities relevant to addressing violence against women are:

— UNIFEM deals with economic empowerment of women, gender and justice, political
participation, violence against women, capacity-building at the MOWA, and a gender
and media programme;

— UNDPFP's programme includes access to justice, rural reconstruction, awareness-raising
for women and education through local media, particularly the radio, as well as the
construction of hamams as a place where women can meet freely to bond,;

— UNAMA and UNODC are assisting the Government with the reform and restructuring
of the prison system;

— The UNAMA human rights unit monitors and investigates human rights violations,
supports activities of the AIHRC and is generally engaged in human rights promotion
and education;

— UNHCR is engaged in securing safety of refugee women returning voluntarily or by
deportation, and assists the local NGO running the Herat shelter for unaccompanied
returnee women. Together with Medica Mondiale, UNHCR is producing a manual
about sharia law to help women with family law cases.

72. In addition to United Nations agencies, numerous government aid agencies bilaterally
provide assistance and support to the Government and Afghan NGOs for projects on economic and
social empowerment of women.

73. International NGOs defending women’s rights play a crucial role in Afghanistan, both in
running projects and increasingly in providing expertise, financial support, training and other
forms of capacity-building to local NGOs and individual women human rights defenders. The
Special Rapporteur wishes to highlight the particular importance of projects that combine
protection and relief with an opportunity to gather data on violence against women, such as
medical projects, psychosocial assistance to women with traumas, legal aid and support to local
NGOs running safe houses for women.

V. CONCLUSIONSAND RECOMMENDATIONS

74. The four years since the fall of the Taliban have seen consider able change in the legal
and institutional framework. Women have played arole in the Constitutional L oya Jirga of
April 2003. The Constitution enshrines the principle of equal rights for men and women,
obliges Afghanistan to respect international human rights, and reserves a certain amount of
seatsin thelegislature to women. Afghanistan hasratified the Convention on the Elimination
of All Forms of Discrimination against Women without reservations. A Ministry of Women’s
Affairswas created. Although insufficient, there are several sheltersin the country offering
refuge to women and girls who dare to escape an abusive environment.
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75. Despite these significant developments, the situation of women in Afghanistan remains
dramatic, and severe violence against them is all-pervasive. Effortstoimprovethe status of
women are closely linked to the challenge of multiple transitions confronting Afghan society
today. Broadly speaking, these transitionsinclude the transition from conflict to peace from
a fragmented war economy to a sustainable growth economy, from factional strugglesto
national reconciliation, and from rule of power to rule of law. Therealization of these tasks
will take time. Asserting government control over and ensuring security in all parts of the
country are certainly necessary preconditionsto the establishment of the rule of law in the
entireterritory and to allowing all citizens to benefit from reconstruction and development.
In the meantime, women and girls must be protected from violence as a matter of urgency.

76. The cause of the extraordinary level of violence is embedded in a traditional system of
male domination in which girls and women have no status as independent persons. They are
workforce, assetsto be used to the greatest financial or strategic benefit on the marriage

mar ket, and a potential source of dishonour for the patriarchal family. Moreover, the limits
the traditional normative framework placed on the exercise of male power over women,
reigning in mere arbitrariness, have to a large extent been washed away by 23 years of
boundless war, which has disintegrated the social fabric of the society. When therule of
power, beit in the hands of State or non-State actors, replacesthe rule of law, the highest
priceispaid by those with the least power, particularly women and children. In this context,
many actors deform Islam and culture from a source of justice and fairnessinto a
justification for their tyrannical acts against women.

77. The condemnation of child and forced marriagesis clear in international law and to
an extent also in domestic law. The cabinet members and other officialsin the executive
branch of the Government of Afghanistan the Special Rapporteur met, appear to be strongly
committed to eradicating the existence of such marriages, which are a major source of
violence against women throughout their life cycle. The protocol signed following a workshop
held by the Ministry for Women’s Affairstestifies to thiscommitment. Thereisalso a
marked interest to establish the rule of law and ensure law enforcement and a functioning
judicial system and to protect the weaker and more vulnerable segments of society, in
particular women. In these effortsthe Government is supported and encouraged by the
United Nations and other international actorsin Afghanistan, by the forceful | ndependent
Human Rights Commission, as well as by local and inter national NGOs.

78. In view of the need for a double strategy addressing both short-term protection needs
and long-term underlying causes of violence against women, the Special Rapporteur makes
the following recommendations. In making these recommendations, sheis fully aware of and
has benefited from the mass of thinking, discussion and hands-on activity that has already
been invested by othersinto this matter. In thisregard, these recommendations are intended
to supplement the plan of action of the Inter-Ministerial Task Force on the Elimination of
Violence against Women, as well as other initiatives already in progress. Therefore, | will not
restate, for example the importance of making quick progresstowards girls’ educational
attainment.
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» State-building and sense of citizenry

79. The building of a strong, demaocratic, inclusive State able to ensure throughout the
country an environment of economic and social development from which girls and women
fully benefit, has correctly been identified by the Government, by the United Nations, and by
bilateral supportersasa priority for the country - thisalso isimportant for the improvement
of the situation of women. In this context, the Special Rapporteur would like to highlight the
importance not only of building State institutions, but also of encouraging the grass-roots
development of a sense of citizenry in both men and women. Two programmes are
particularly promising in this respect, the National Solidarity Programme and the
consultation process on transitional justice carried out by AIHRC. Therefore the Special
Rapporteur recommends that:

— The Government, with the support of the inter national actors, ensure continued
financial and political support to the National Solidarity Programme, allowing it to
achieveits goalswhereit has already been launched and to reach those districts
which have not yet benefited from it. The Government, the international actors
and civil society haveto bevigilant that the specific provisions aimed at women’s
full participation in the Programme are vigorously applied;

— The Government and theinter national actors ensure that the sense of being taken
seriously, as citizens and as victims of war crimes and crimes against humanity,
which the AIHRC consultation process has given many citizens of Afghanistan, is
not dissipated and turned into disillusionment by indefinite postponement of the
transitional justice processes,

— NGOsidentify and implement projects that allow women to rebuild communities
from the grassroots, to strengthen solidarity among themselves and to or ganize for
self-help. The Government and the international actors should support those
projects as a matter of priority.

(i) Review of family and criminal law

0. The multiplicity of normative systems in Afghanistan favoursthe power structures
intent on oppressing women in the private sphere and in public life, facilitates their impunity,
and presents a significant obstacle for women and defenders of women’srights. The Special
Rapporteur therefore recommends:

— Togivepriority toaclear codification of family law and of the criminal law
concer ning gender -specific offences in compliance with article 22 of the
Constitution, which expressly provides that men and women have equal rights and
duties before the law, as well as with the Convention on the Elimination of All
Forms of Discrimination against Women;

— That thelegislation reiter ate the mandatory character of the registration of
marriages and divor ces;
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— That thecriminal law clearly establish that those involved in the or ganization of
child and forced marriages commit a crime and must be prosecuted and punished.

81. In drafting this new legislation, the Ministry of Justice and the Ministry of Women’s
Affairs might consider seeking advice from the AIHRC. It might also prove useful to seek the
input of these United Nations agencies present in the country, which have the necessary
expertise, aswell as of experts from other predominantly Muslim countries which have
enacted a secular family law and criminal law.

(iii) ~ Public awareness and tar geted infor mation campaigns on women’srights

82. In order to prepare, accompany and give full effect to the above clarification and
codification of women’srightsin the private sphere and of the criminalization of violence
against women, in particular of forced and child marriages, the Special Rapporteur
recommends that the Gover nment:

— Clearly instruct the police and the judiciary that child marriages are null and
void, and that under-age girlswho have been “married” must be returned to their
families of origin (aslong as this does not endanger their safety) and cannot
continueto livein the household of their “husband” until they reach marriageable
age;

— Clearly instruct the police and prosecutor’s offices that girls and women who
escape situations of domestic violence must not be returned to their families unless
their safety can really be ensured;

— Establish specialized women’srights unitswithin the police at the provincial and
district levels and equip them with adequate human and technical resources
(e.g. vehicles), and ensure a strong component of female staff. Also, the
Government should increase the resources of the central human rightsunit in the
Ministry of Interior;

— ldentify and implement arealistic and effective way to enforce the duty to register
marriages and divor ces, and launch a media campaign in favour of marriage and
divorceregistration;

— Sensitize and train police officers, prosecutors and judges;

— Launch media campaignsto inform the public that forced and child marriages
violate fundamental precepts of Islam;

— Consider the possibility of organizing workshopsto sensitize clerics and preachers
tothe need to clearly state to their communities that forced and child marriages
violate fundamental precepts of Islam.

(iv)  Women in detention

83. With regard to women in detention, the Special Rapporteur recommends:
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— That the Ministry of Justice, in cooperation with the Ministry of Women’s Affairs,
review thefile of every single woman currently in detention to verify whether

— Thereisavalid judgement sentencing the detainee to imprisonment, or in the
case of pretrial detention an order by the authority competent under the new
Criminal Procedure L aw;

— Thewoman was found guilty of or isaccused of a crime expressly punishable
under the 1977 Criminal Code or another codified (written) law currently in
force, emanating from a gover nment authority competent to legislate in
criminal matters;

— Thewoman hasenjoyed afair trial with aright to defence and respect of other
inter nationally recognized guaranteesto a fair trial.

84. Considering the limited number of prisonsfor women in Afghanistan, it should be
possible to complete thisreview within six months of the publication of the present report.
The data thus collected and the legal expertise gathered during this exercise will prove very
useful in the review of Afghanistan’s family law and the criminal law regarding offences
against morality recommended above.

85. The Special Rapporteur would also like to draw the attention of the Gover nment to
the need to consider, in parallel to the above review on grounds for the detention of women,
the question of transit houses for women who are released from detention, aswell asfor their
children.

(V) I ncreasing and strengthening safe houses

86. Despite the drawbacks and risks for women connected with safe houses highlighted
above, the immediate need to protect women from extreme violence requires an increase and
strengthening of these shelters. In thisregard, the Special Rapporteur recommends:

— Theopening of additional shelters, in the few cities that already have ones but even
more urgently, in areaswhere there are none. Whileit isadvisable that safe
houses are run by NGOs, the Government must give them its strong and
unambiguous support, at the political level, financially and in the form of legal
protection for shelter activities. These resources should be adequate to provide
psychosocial counselling for the women in shelters, legal aid and vocational
training;

— Inorder to avoid victims of violence mixing with women who have a criminal past
(who, of course, are also often victims of violence), and to avoid confusion in the
public perception of the nature of safe houses, it is advisable to create separate
transit houses for women who are released from prison.
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(vi)  Data collection and research

87. The scarcity of data on violence against women is a major obstacle to assessing the
scale of the problem and designing effective strategies and programmes to combat it. NGOs
and international organizations are engaged in effortsto collect relevant infor mation, both
statistical data and case studies. The Special Rapporteur recommends that the Ministry of
Women's Affairsincrease its effortsto collect data from all relevant sources, including other
ministries, hospitals, the police, courts, shelters and prisons, and to start building a
substantive database on violence against women, and to provide support to comprehensive
research on gender issues.

(vii)  Prioritizing in public policy women’s human rights and the elimination of violence
against women

88. In addition to the above, the Special Rapporteur encourages the Government,
international actorsand civil society to prioritize the elimination of violence against women
in public policy. To thisend, the Special Rapporteur recommends that:

— The Government strengthen the Ministry of Women’s Affairs, the Human Rights
Office of the Ministry of Interior, the Afghan Independent Human Rights
Commission and other entities mandated to protect women’srights;

— International donors consider focusing support on projectsthat have a potential to
further equality between men and women and to counteract violence against
women in the short and medium term.

89. To sum up her recommendations, the Special Rapporteur urgesthe Government of
Afghanistan and the inter national community to acknowledge and address the unbearable
and hardly paralleled level of violence against women as a priority ranking equally with
security and economic development.
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