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Notes

! The term “extrajudicial executions” is used in this report to refer to executions other than those carried out by
the State in conformity with the law. As explained in my previous report “[t]he terms of reference of this
mandate are not best understood through efforts to define individually the terms ‘ extrajudicia’, ‘ summary’ or
‘arbitrary’, or to seek to categorize any given incident accordingly”. Rather, “the most productive focusison
the mandate itself, asit has evolved over the years through the various resolutions of the General Assembly
and the Commission” (E/CN.4/2005/7, para. 6).

2 See note 4 below.

? The focus on communications based exclusively on allegations and reports brought to the Special
Rapporteur’s attention means that there is very little and sometimes no information from countries where civil
society is unable to function effectively. As aresult this report isfar from being comprehensive in terms of the
occurrence of violations of the right to life worldwide.

* In order to comply with strict reporting deadlines, and to give Governments a minimum of two months to
reply, the present report reflects communications sent between 1 December 2004 and 30 September 2005, and
responses received from Governments between 1 December 2004 and 1 December 2005. A comprehensive
account of communications sent to Governments up to 1 December 2005, along with replies received up to the
end of January 2006, and the relevant observations of the Special Rapporteur, are reflected in addendum 1 to
this report.
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* See, e.g., Commission on Human Rights resolution 2005/34, paragraph 14: “Srongly urges all States to
cooperate with and assist the Special Rapporteur so that his mandate may be carried out effectively, including,
where appropriate, by issuing invitations to the Special Rapporteur when he so requests, in keeping with the
usual terms of reference for missions by special rapporteurs of the Commission ....”

% Countries are listed in alphabetical order.

7 Jonathan Koppell, “ The legitimacy-accountability connection and transnational global governance”, at
http://www.governance.qub.ac.uk/qub2005/KoppellPaperUpd.pdf; and Alasdair Roberts, “ A partia revolution:
the diplomatic ethos and transparency in intergovernmental organizations”, 64 Public Administration Review
(2004) 410, available at
http://faculty.maxwell.syr.edu/asroberts/documents/journal/Roberts PAR Revolt 2004.pdf.

¥ Sol Picciotto, “ Democratizing globalism”, quoted in Alasdair Roberts, “ A partial revolution”.

® Benedict Kingsbury, Nico Krisch, and Richard B. Stewart, “ The emergence of global administrative Law”,
68 Law and Contemporary Problems (2005) 15.

" E/CN.4/2005/7, paragraph 86.
' See E/CN.4/2006/53/Add 4, paragraphs 8-14.
2 E/CN.4/2005/7, paragraph 57.
3 E/CN.4/2005/7, paragraph 59.

See e.g. Marco Sassoli, “ Targeting: the scope and utility of the concept of military objectives for the
protection of civiliansin contemporary armed conflicts’, in D. Wippman and M. Evangelista (eds.), New Wars,
New Laws? Applying the Laws of War in 21st Century Conflicts (2005) 181 at 204-205.

15 Common article 1 to the Geneva Conventions of 12 August 1949; see also Protocoal |, article 87,
paragraph 3.

' Thisis not the only grave breach that may intentionally or unintentionally result in loss of life. See Geneva
Conventions I-1V, articles 50/51/130/147; Protocol I, articles 11, 85. Under the Geneva Conventions of 1949,
“torture or inhuman treatment, including biological experiments’ and “wilfully causing great suffering or
serious injury to body or health” might well lead to a death that is not itself wilful. Lessdirectly, the sameis
true of “compelling a prisoner of war [or person protected in Geneva (IV)] to servein the forces of the hostile
Power” or “wilfully depriving a prisoner of war [or person protected in Geneva (1V)] of the rights of fair and
regular trial prescribed in this Convention”. Grave breaches related to medical procedures are extended in
article 11, paragraph 4 of Protocol I. In addition, article 85, paragraph 3 of Protocol I classifies a number of
acts as grave breaches “when committed wilfully, in violation of the relevant provisions of this Protocol, and
causing death or serious injury to body or health”.

@ Making the civilian population or individual civilians the object of attack;

(b) Launching an indiscriminate attack affecting the civilian population or civilian objectsin
the knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian
objects, as defined in article 57, paragraph 2 (a) (iii);

(© Launching an attack against works or installations containing dangerous forces in the
knowledge that such attack will cause excessive loss of life, injury to civilians or damage to civilian
objects, as defined in article 57, paragraph 2 (a) (iii);
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(d) Making non-defended localities and demilitarized zones the object of attack;
(e Making a person the object of attack in the knowledge that he is “ hors de combat”.
17" Article 49/50/129/146 of the Geneva Conventions (I-V).
8 Article 49/50/129/146 of the Geneva Conventions (I-V).

' See Geneva Convention (IV), article 4. Note that the broader substantive reach of the prohibition of wilful
killing. Common article 3 to the Geneva Conventions; Protocol I, article 75. These provisions reflect
customary international law.

" Common article 3 to the Geneva Conventions. Protocol II does not include any accountability mechanisms
either.

2! For an analysis of the simultaneous and complementary relationship of human rights and humanitarian law
see E/CN.4/2005/7, paragraphs 41-54.

2 Human Rights Committee, general comment No. 31, “Nature of the legal obligation on States Parties to the
Covenant” (2004), (CCPR/C/21/Rev.1/Add.13, para. 15). See also Commission on Human Rights resolution
2004/37, paragraph 5, in relation to the mandate of the Special Rapporteur: “Reiterates the obligation of all
States to conduct exhaustive and impartial investigations into all suspected cases of extragjudicial, summary or
arbitrary executions, to identify and bring to justice those responsible, while ensuring the right of every person
to afair and public hearing by a competent, independent and impartial tribunal established by law, to grant
adequate compensation within a reasonable time to the victims or their families and to adopt all necessary
measures, including legal and judicial measures, in order to bring an end to impunity and to prevent the
recurrence of such executions, as stated in the Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executions.”

B Economic and Social Council resolution 1989/65 of 24 May 1989.

 See Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions, Principle 1 (“... Exceptional circumstances including a state of war or threat of war, internal
political instability or any other public emergency may not be invoked as ajustification of such executions.
Such executions shall not be carried out under any circumstances including, but not limited to, situations of
internal armed conflict, excessive or illegal use of force by apublic official or other person acting in an official
capacity or by aperson acting at the instigation, or with the consent or acquiescence of such person, and
situations in which deaths occur in custody.”).

% ICCPR, article 4, paragraph 2.

26 Human Rights Committee, general comment No. 29, “Derogations from provisions of the Covenant during
astate of emergency” (2001), paragraph 15.

27 See Inter-American Court of Human Rights, Velasquez Rodriguez Case, Judgment of July 29, 1988,
paragraph 177: “The duty to investigate, like the duty to prevent, is not breached merely because the
investigation does not produce a satisfactory result. Nevertheless, it must be undertaken in a serious manner
and not as amere formality preordained to be ineffective. An investigation must have an objective and be
assumed by the State asits own legal duty, not as a step taken by private interests that depends upon the
initiative of the victim or his family or upon their offer of proof, without an effective search for the truth by the
government.”
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2 Human Rights Committee, general comment No. 31 (2004), paragraph 15 (“the general obligation to
investigate allegations of violations promptly, thoroughly and effectively through independent and impartial
bodies ... A failure by a State Party to investigate allegations of violations could in and of itself giveriseto a
separate breach of the Covenant”); Human Rights Committee, general comment No. 29: Derogations from
provisions of the Covenant During a State of Emergency (2001), paragraph 15 (“It is inherent in the protection
of rights explicitly recognized as non-derogable ... that they must be secured by procedura guarantees... The
provisions of the Covenant relating to procedural safeguards may never be made subject to measures that
would circumvent the protection of non-derogable rights”).

% Former Special Rapporteurs on extrajudicial, summary or arbitrary executions have identified this
relationship time and again. E/CN.4/1995/61, paragraph 93 (“Military tribunals, particularly when composed
of military officers within the command structure of the security forces, very often lack the independence and
impartiality required under international law. Military jurisdiction over human rights violations committed by
members of the security forces very often results in impunity”). E/CN.4/1999/39, paragraph 67 (“In some
cases situations of impunity are a direct product of laws or other regulations which explicitly exempt public
officials or certain categories of State agents from accountability or prosecution ... The Special Rapporteur is
also increasingly concerned about the practice of prosecuting members of security forcesin military courts,
which often fall short of international standards regarding the impartiality, independence, and competence of
thejudiciary”).

3 protocol I, article 87.

! The development of the United Kingdom'’s policy on investigations over the past few yearsisinstructive.
The June 2003 policy of having the Royal Military Police (RMP) investigate and then decide on prosecution
was shortly replaced with the July 2003 policy under which, “If the Commanding Officer (CO) of the soldier
was satisfied, on the basis of the information available to him, that the soldier had acted lawfully and within
the rules of engagement, then there was no requirement to initiate an investigation by the military police.”
Initially, then, the United Kingdom moved from a greater to lesser level of independence in the investigative
process. However, according to Lieutenant General Sir John Reith, Chief of Joint Operations, “Between
January and April 2004 there was a further reconsideration of this policy. Thiswas prompted by the fact that
the environment had become less hostile and a so by the considerable media and Parliamentary interest in
incidents involving UK forces in which Iraqis had died. On 24 April, anew policy was adopted by MND (SE)
[Multi-National Division - Southeast] which required all shooting incidents involving UK forces which result
inacivilian being killed or injured to be investigated by SIB (RMP). Exceptionally the Brigade Commander
may decide that an investigation is not necessary and in any such case the decision must be notified to the
Commander MND (SE) inwriting.” Al Skeini v. Secretary of Sate for Defence, High Court of Justice, Queen’s
Bench Division, Divisional Court, [2004] EWHC 2911 (Admin), 14 December 2004, paragraphs 47-54. [The
guote from Lt. Gen. Reith isfrom his written witness statement].

 See generally Marco Sassdli, “Le génocide rwandais, lajustice militaire suisse et le droit international”,
Volume 12, Revue suisse de droit international et de droit européen (2002) 151, at 175-176.

¥ ICCPR, article 2, paragraph 1.

¥ E/CN.4/2005/7, paragraphs 71-74. Jiménez Vaca v. Colombia, Human Rights Committee (25 March 2002),
paragraph 7.3, (“[T]he Committee points out that article 6 of the Covenant implies an obligation on the part of
the State party to protect the right to life of every person within its territory and under its jurisdiction.”).
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¥ Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 9 (“In any
event, intentional lethal use of firearms may only be made when strictly unavoidable in order to protect life").

3 JCCPR, article 4, paragraph 2.

37 Baboeram v. Suriname, Human Rights Committee (4 April 1985), paragraph 14, links the “most serious
crimes’ and use of |ethal force standards.

*¥ |n Baumgarten v. Germany the Human Rights Committee (31 July 2003) found that shooting persons
attempting to cross the border from the Former German Democratic Republic was a violation of the right to
life. (“The Committee recalls that even when used as alast resort lethal force may only be used, under article
6 of the Covenant, to meet a proportionate threat.”)

¥ Baboeram v. Suriname, Human Rights Committee (4 April 1985), paragraph 14.

" Suérez de Guerrero v. Colombia, Human Rights Committee (31 March 1982), paragraph 13.2, (“the police
action was apparently taken without warning to the victims and without giving them any opportunity to
surrender to the police patrol or to offer any explanation of their presence or intentions’). Basic Principles on
the Use of Force and Firearms by Law Enforcement Officials, Principle 10 (“In the circumstances provided for
under Principle 9, law enforcement officials shall identify themselves as such and give a clear warning of their
intent to use firearms, with sufficient time for the warning to be observed, unless to do so would unduly place
the law enforcement officials at risk or would create arisk of death or serious harm to other persons, or would
be clearly inappropriate or pointless in the circumstances of the incident”).

1 Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, Principle 4 (“Law
enforcement officials, in carrying out their duty, shall, as far as possible, apply non-violent means before
resorting to the use of force and firearms. They may use force and firearms only if other means remain
ineffective or without any promise of achieving the intended result”).

*> European Court of Human Rights, App. No. 18984/91 (27 September 1995).



