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! COUpdate No. 15: November 2005 (http://wri-irg.org).

2 Theright to conscientious objection in Europe: A review of the current situation,

Quaker Council for European Affairs, Brussels, April 2005; Replies of Slovenia, Defensor del
Pueblo of Spain and Conscience and Peace Tax International (CPTI).

® Seeeg. CO Update (issued monthly); Amnesty International Document Library

(http://www.amnesty.org).

*  Concluding observations of the Human Rights Committeeon:  Viet Nam, Official

Records of the General Assembly, Fifty-seventh Session, Supplement No. 40 (A/57/40), vol. I,
para. 82; Venezuda, ibid., Fifty-sixth Session, Supplement No. 40 (A/56/40), val. |, para. 77.

> For example, concluding observations of the Human Rights Committee on:

Venezuela, ibid., Forty-eighth Session, Supplement No. 40 (A/48/40), vol. |, para. 291; Austria,
Ecuador and Belarus, ibid., Forty-seventh Session, Supplement No. 40 (A/47/40), paras. 110, 247
and 536, respectively; Spain, ibid., Forty-sixth Session, Supplement No. 40 (A/46/40), para. 172;
Portugal and Saint Vincent and the Grenadines, ibid., Forty-fifth Session, Supplement No. 40
(A/45/40), vol. I, paras. 156 and 251, respectively; Norway and the Netherlands, ibid.,
Forty-fourth Session, Supplement No. 40 (A/44/40), paras. 83 and 219, respectively; Finland and
Hungary, ibid., Forty-first Session, Supplement No. 40 (A/41/40), paras. 210 and 398,
respectively; Iceland, Australia and Peru, ibid., Thirty-eighth Session, Supplement No. 40
(A/38/40), paras. 113, 150 and 269, respectively; Norway, ibid., Thirty-sixth Session, Supplement
No. 40 (A/36/40), para. 358; and Canada, ibid., Thirty-fifth Session, Supplement No. 40
(A/35/40), para. 169.

®  For example, concluding observations of the Human Rights Committee on:  Israel,

ibid., Fifty-eighth Session, Supplement No. 40 (A/58/40), val. I, para. 85.

" For example, concluding observations of the Human Rights Committeeon:  Latvia,

CCPR/COI/T79/LVA (6 November 2003), para. 15; Georgia, Official Records of the
General Assembly, Fifty-seventh Session, Supplement No. 40 (A/57/40), val. |, para. 78.
8
ibid.
° Ibid., para 18.
10

For example, concluding observations of the Human Rights Committee on:  Georgia,

Reply of Singapore. A similar assertion was made in ajoint letter, dated 24 April
2002, by 16 member States, including Singapore (E/CN.4/2002/188, annex). Commission
resol utions 2004/35, 2002/45, 2000/34, 1998/77, 1997/117, 1995/83, 1993/84, 1991/65 and

1989/59 on conscientious objection were adopted without avote. Resolution 1987/46 was
adopted by avote of 26 in favour, 2 against and 14 abstentions.
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1 Replies of Greece (health status considered prior to request for conscientious

objection); Chile (descendants of victims of human rights violations); Chile, Lebanon, Mexico
and the Philippines (religious officials); National Human Rights Office of Kazakhstan
(conscripting having holy orders or a position at a religious association have a deferment from
military service for period of their religious activities); Lebanon (only child and only person
supporting the family); the Philippines (residents abroad are exempted from servicein reserve
units for the duration of their absence from the country; persons convicted of crimes involving
moral turpitude and those who are physically and mentally unfit to serve are exempted). For all
other exemptions mentioned see reply of CPTI.

2 Reply of CPTI.

13 seeeg. replies of Belarus, Croatia, Lithuania, the Russian Federation and Slovenia

14 Seeeq. replies of Greece, United States and the Human Rights and Equal Opportunity

Commission of Australia.

> Seeeg. replies of Belarus, Croatia, Lithuania, the Ombudsman Office of Poland, the

Russian Federation and Slovenia.  States which have constitutional provisions recognizing the
right to conscientious objection, but do not have implementing legislation can run into
difficultiesin giving effect to thisright.

' For example, the armed forces of Israel in 1995 established a“ Committee for Granting

Exemptions from Defence Service for Reasons of Conscience”. Reply of CPTI.

" The United States Supreme Court has broadened the right of conscientious objectors to

include non-religious conscientious objectors.  See United Sates v. Seeger, 380 U.S. 163,

166 (1965) (extending application of law on conscientious objection from religious beliefs to
those who have secular beliefs that are “ sincere and meaningful (and occupy) aplacein thelife
of the possessor paralld to that filled by an orthodox belief in God™); Welsh v. United States,
398 U.S. 33, 344 (1970) (plurality opinion) (conscientious objector status appliesto all those
whose consciences, spurred by deeply held moral, ethical, or religious beliefs, “would give
them no rest or peace if they allowed themselves to become a part of an instrument of war”).
However, in the Republic of Korea, the Constitutional Court and the Supreme Court have

ruled that there is no right to conscientious objection.  See * Conscientious objector sentenced
to 18 monthsin jail”, Korea Herald, 4 July 2005, see a'so CO Update No. 4: December 2004.
In Azerbaijan, the Supreme Court on 4 February 2005 rejected the claim of a Jehovah’s Witness
for conscientious objector status, based on article 76 (2) of the Azeri Constitution which states,
“If beliefs of citizens come into conflict with service in the army then in some cases envisaged
by legidation alternative service instead of regular army serviceis permitted.” The Court
reasoned that as Azerbaijan has not yet passed any law implementing this right, the appeal had to
bergected. See CO Update No. 7: March 2005.

'8 Theright to conscientious objection in Europe, op. cit.
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Reply of CPTI.
The right to conscientious objection in Europe, op. cit.

Reply of the Human Rights and Equal Opportunity Commission of Australiaciting the

Defence Act 1903 s. 4.

22

23

24

25

26

27

28

29

30

31

The right to conscientious objection in Europe, op. cit.

Ibid.

Reply of the United States; The right to conscientious objection in Europe, op. cit.
Gillette v. United Sates, 401 U.S. 47 (1971).

Defence Legislation Amendment Act 1992.

See CO Update No. 12:  August 2005.

The right to conscientious objection in Europe, op. cit.

Reply of CPTI.

The right to conscientious objection in Europe, op. cit., reply of Greece.

The right to conscientious objection in Europe, op. cit. For example, it was reported

that in Ukraine applications should include a document signed by areligious minister of a
denomination that isincluded in the Government’ s list of religious organizations.

32

Ibid.
33
Reply of CPTI.
% Theright to conscientious objection in Europe, op. cit.
* lbid.
% Ibid.
3" Foinv. France, communication No. 666/1995, CCPR/C/67/D/666/1995 (decided
9 November 1999).

38

See M. Nowak, U.N. Covenant on Civil and Political Rights, CCPR Commentary,

2nd rev. ed., N.P. Engel, Kehl (2005), pp. 613-614; Jarvinen v. Finland, communication
No. 295/1988.

39

See Maille v. France, communication No. 689/1996; Vernier v. France,

communication No. 690; and Nicolas v. France, communication No. 691/1996.
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40" See eg. concluding observations of the Human Rights Committee on Estonia

(Committeeis concerned that alternative service “may be up to twice as long as the duration of
regular military service. ... The State party is under an obligation to ensure that ... the
duration ... iswithout punitive effect”) CCPR/CO/77/EST (2003); Russian Federation (“the
Alternative Civilian Service Act ... appears to be punitive in nature by prescribing civil service
1.7 times that of normal military service”) (CCPR/CO/79/RUS (2003).

“L" Quaker Council for European Affairsv. Greece, complaint No. 8/2000, Decision on the

Merits, European Committee of Social Rights (2001).

2" Theright to conscientious objection in Europe, op. cit., table 4; reply of Evangelische

Arbeitsgemeinschaft zur Betreuungder Kriegdienstverweigerer (EAK).
3 Reply of CPTI.
“ lbid.
> Report No. 52/04, case 12.475, Alfredo Diaz Bustos v. Bolivia (13 October 2004).

6" Report No. 97/05, Solucion amistosa, Peticion 14/04, Alfredo Diaz Bustos v. Bolivia
(27 October 2005). But see report No. 43/05, case 12.129, Christian Daniel Sahli Vera
et al. v. Chile (10 March 2005) (where the IACHR found that “failure of the Chilean State
to recognize ‘ conscientious objector’ statusin its domestic law, and failure to recognize
[the petitioners] as ‘ conscientious objectors' ... does not constitute an interference with their
right to freedom of conscience”).

47 Asan example of how the evolution of international human rights law can have an

impact on the interpretation of the refugee definition, it is worth mentioning the 2005 genera
comment of the Committee on the Rights of the Child obligation which affirms that the principle
of non-refoulement appliesto children facing areal risk of under-age recruitment. This affirms
that States “shall refrain from returning a child in any manner whatsoever to the borders of a
State where there isareal risk of under-age recruitment, including recruitment not only as a
combatant but also to provide sexua services for the military or where thereisareal risk of
direct or indirect participation in hostilities, either as a combatant or through carrying out other
military duties.” Committee on the Rights of the Child, general comment No. 6 (2005) on the
treatment of unaccompanied and separated children outside their country of origin, 3 June 2005,
para. 28.

%8 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Satus, 1979,
re-edited, 1992, paras. 167-174.
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49" UNHCR Executive Committee Conclusion No. 101, 2004, on legal safety issuesin the
context of voluntary repatriation of refugees, paragraph (g). Onasimilar basis, international
humanitarian law advocates application of the widest possible amnesty at the end of civil wars,
not for the purpose of exempting those who have committed such crimes but to cover the fact
that they could otherwise be tried for “reason” for taking up arms against the State and/or for
what would in international armed conflicts be “lawful acts of war”.

% Human Rights Committee, general comment No. 22 on article 18 (1993), para. 11.



