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Summary

This annual analytical report has been prepared pursuant to Commission
resolution 2000/82 and more specifically in response to resolutions 2004/18 and 2005/19,
which requested the independent expert, inter alia, to draft general guidelinesto be followed
by States and by private and public, national and international financial institutionsin the
decision-making on and execution of debt repayments and structural reform programmes,
including those arising from foreign debt relief, to ensure that compliance with the commitments
derived from foreign debt will not undermine the obligations for the realization of fundamental
economic, social and cultural rights, as provided for in the international human rights
instruments.

In this report, the independent expert reviews the latest devel opments on the G-8 debt
relief initiative, and possible implications for the debt sustainability framework currently
employed by the International Monetary Fund and the World Bank. He welcomes the political
commitment towards 100 per cent debt cancellation of multilateral debts owed to these
ingtitutions for Heavily Indebted Poor Countries (HIPC) completion point countries, as a step
forward towards broader and deeper debt relief. The international community needs to ensure
that these and other debt relief initiatives represent truly additional resources, and to consider
additional measures and initiatives aimed at ensuring long-term sustainability through increased
grant-based financing, full cancellation of other official multilateral and bilateral debt of HIPCs,
aswell as significantly more debt relief for low- and middle-income non-HIPC developing
countries.

The independent expert also highlights the need to explore new mechanisms to
comprehensively address the debt problems of these countries. In particular, he points out the
urgent need to rethink the current macroeconomic approach to debt sustainability analysis and
complement it with additional analysisto integrate human rights considerations, and not to
undermine the country’ s ability to achieve the Millennium Development Goals and to provide
minimum core obligations under international human rights instruments. Towards this end, he
suggests that an independent peer review mechanism be instituted to determine, or provide
alternative views on, a country’ s debt sustainability situation. Such a peer review would serve as
an accountability mechanism, with participation of independent national human rights
institutions.

While these considerations have informed the further elaboration of proposed draft
genera guidelines, the independent expert deems it necessary to seek, with a view to benefiting
from, an extended time frame for its elaboration, particularly in view of significant recent
developmentsin thisfield over the past year. In this connection, he notes with regret that
expert consultations among all stakeholders, as recommended by the Commission, did not
materialize. An extended time frame would, therefore, not only allow proper and meaningful
consultations with all stakeholders from both debtor countries and creditors, but also ample
opportunity to seek the views of a significant number of Member States on the need and scope
of such guidelines.
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The report concludes with the following interim recommendations and proposals for
the next stepsin further elaborating guidelines: (a) welcoming the political commitment of the
international community represented, in particular, in the G-8 initiative and taking note of
recent devel opments with respect to debt sustainability; (b) extending by one year the time frame
for the elaboration of draft guidelines and calling for holding an expert consultation; (c) urging
States, international organizations, civil society and other stakeholders to submit their views and
suggestions on possible elements for consideration in the draft general guidelines; and
(d) encouraging the Office of the High Commissioner for Human Rights to continue working
on the issues of indicators as well as to cooperate with the United Nations Development
Programme, the United Nations Department for Economic and Social Affairs, the World Bank
and the IMF to integrate human rights considerations into MDG-based assessment of debt
sustainability.
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I ntroduction

1 The independent expert submits this annual report to the Commission pursuant to its
resolution 2000/82, in which the Commission requested him to pay particular attention to:

(a) the effects of the foreign debt and the policies adopted to face them on the full enjoyment of
all human rights, in particular, economic, social and cultural rightsin developing countries;

(b) measures taken by Governments, the private sector and international financia institutions to
alleviate such effects in developing countries, especially the poorest and heavily indebted
countries; and (c) new developments, actions and initiatives being taken by international
financia institutions, other United Nations bodies and intergovernmental and non-governmental
organizations with respect to structural adjustment policies and human rights. Inits

resolutions 2004/18 and 2005/19, the Commission further requested the independent expert, in
the discharge of his mandate, to draft general guidelines to be followed by States and by private
and public, national and international financial institutions in the decision-making and execution
of debt repayments and structural reform programmes, including those arising from foreign debt
relief, to ensure that compliance with the commitments derived from foreign debt will not
undermine the obligations for the realization of fundamental economic, social and cultural rights,
as provided for in the international human rights instruments, and to present a final draft of
general guidelines at the sixty-second session of the Commission.

2. In an addendum to this report (E/CN.4/2006/46/Add.1), the independent expert
submits the report of his mission to Mozambique, undertaken at the invitation of the
Government from 27 to 29 July 2005. The mission was a part of his mandate to study the
impact of foreign debt and economic reform policies as well as experiences and initiatives of
Governments, including those of the adversely affected countries, and the international
community to overcome debt problems, following his previous such missions to Boliviain 2002
(see E/CN.4/2003/10, sect. 11), Ugandain June 2003 (see E/CN.4/2004/47/Add.1), Kyrgyzstan
in June 2004 (see E/CN.4/2005/42/Add.1). The independent expert wishes to thank all parties
involved in the mission, particularly the Government of Mozambique for its invitation and
cooperation, as well as the United Nations Office of the Resident Coordinator, which provided
local assistance for the realization of the mission.

3. Guided, as appropriate, by his mandate and directives of the Commission, the
independent expert continued to follow with interest and sought to contribute to the process
entrusted to the follow-up to the International Conference on Financing for Development with a
view to bringing to its attention the issues relating to his mandate. He expresses his gratitude
and satisfaction with cooperation received from the Financing for Development Office of

the Department of Economic and Socia Affairs. Theinvitation to participate in the
multi-stakeholder consultations on sovereign debt for sustained development, held in Geneva
from 20 to 23 June 2005, which the independent expert found useful, is but one manifestation
of fruitful collaboration.

4. The independent expert is also grateful to the Government of the United Kingdom of
Great Britain and Northern Ireland for favourably responding to his request for a briefing and
discussion with Her Majesty’ s Treasury and the Department for International Development on
the initiatives of the Government of the United Kingdom for debt relief under the G-8 framework
and the proposed International Financing Facility. Those meetings took place in London

on 27 June 2005.
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5. As requested by Commission resolution 2005/19 and Economic and Social Council
decision 2005/260, the independent expert submitted a report to the General Assembly
(A/60/384) for the first time, and engaged in an interactive dialogue with Member Statesin the
Third Committee on 28 October 2005. Thiswas a welcome and timely opportunity that enabled
him to highlight the issue of economic reform policies and foreign debt and their impact on the
full enjoyment of all human rights soon after the High-level Plenary Meeting of the

General Assembly, which reviewed the progress of the implementation of the United Nations
Millennium Declaration, as well as the annual meeting of the boards of the World Bank and the
International Monetary Fund.

6. While the independent expert has outlined some basic elements of the draft general
guidelinesin his previous report (E/CN.4/2005/42, sect. I11), he deemed it necessary to:

(a) collect further views and ideas from Member States on the need and content of the proposed
draft general guidelines; and (b) convene an expert consultation to solicit views from expertsin
the fields of both human rights and economics and finance, as well as government officials
charged with debt management. The Commission subsequently endorsed this idea and decided
to recommend that such an expert consultation be held before the finalization of the draft general
guidelines.

7. Due to unexpected constraints, including but not limited to budgetary considerations, the
independent expert has not been able to benefit from the proposed expert consultation as called
for by the Commission. Moreover, the responses received from Member States to his requests
for views and information have so far been very limited. The independent expert, therefore,
deemed it inappropriate to present the final draft framework for the proposed guidelines, without
thorough consultations with Member States and other stakeholders.

8. At the same time, there have been many new developments and proposals that deserve
further consideration following the G-8 initiative. Those recent debt relief initiatives aswell as
the experience of HIPC implementation reviewed in the past reports of the independent expert
raise some issues that may have important implications for the elaboration of the proposed draft
of general guidelines requested by the Commission. Among these new developments are: the
concept of debt sustainability, the question of additional conditionalities, and the principle of
country ownership.

0. In the first section of the present report, the independent expert reviews the recent
development in debt sustainability issues, in particular the recent initiatives on debt relief. In the
second section, he outlines some issues for further consideration in developing draft general
guidelines, and the related need to rethink the current debt sustainability concept as well as
bringing human rights consideration in country and international framework governing debt
management. The report concludes with general recommendations for the next steps to facilitate
the elaboration of the final guidelines.

|. DEBT SUSTAINABILITY: RECENT DEVELOPMENTS

10. Scaleof external debt. The independent expert is concerned with the continuing rise of
the external debt of developing countries, albeit at a slower pace. The total debt stock of
developing countries and countries with economiesin transition stood at almost US$ 2.6 trillion
at the end of 2004. Compared to 2003, this represented an increase of around US$ 43 billion,
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or 1.7 per cent, which was more modest than US$ 217.6 billion increase, or 9.3 per cent in the
previous year. An encouraging sign is that the countries in sub-Saharan Africa saw their total
debt stocks decline by 5.6 per cent in 2004, as compared with the 9.4 per cent rise in 2003,
thanks partly to the Heavily Indebted Poor Countries (HIPC) Initiative (A/60/139, para. 4).

11. Progressin HIPC implementation. In August 2005, Burundi reached the decision point,
bringing the total number of decision point countriesto 28. Of these, 18 countries have reached
the completion point, most recent additions being Honduras, Rwanda and Zambiain April 2005.
For the 10 countries that are in the interim period between the decision and completion point, the
enhanced HIPC initiative requires that they meet floating completion point triggers, including a
track record of macroeconomic performance. However for some of these countries, maintaining
macroeconomic stability continues to be a daunting challenge.*

12.  Impact of HIPC. Nominal debt service relief of more than US$ 56 billion has been
approved for 28 countries that have reached the decision point, which is expected to bring down
the debt stocks of these countries by two thirds and substantially reduce their debt service
payments by US$ 1 billion annually. According to the World Bank and the International
Monetary Fund (IMF), this has enabled the decision point countries to spend on poverty
reduction almost four times as much as their debt-service paymentsin 2004.2 This progress
notwithstanding, there is an increasing recognition that the HIPCs, including those which have
gone beyond the completion point, are falling short of their Millennium Development Goals.?
The Secretary-General in hisreport “In larger freedom: towards development, security and
human rights for all” (A/59/2005) pointed out the need for additional debt cancellation -

100 per cent debt cancellation for the HIPCs and significantly more debt reduction for heavily
indebted non-HIPCs - without reducing the overall resources available to other developing
countries, and without jeopardizing the long-term financia viability of international financial
institutions.*

13. Net resource outflows. However, despite all efforts for debt relief and calls for increased
aid, net resource outflows from developing countries continued in 2004. Since 1997, resources
have been steadily and increasingly drained away from developing countries to developed
countries. These net outward transfers reached an estimated US$ 350 billion in 2004.°
Comparing this figure with an estimated US$ 100 billion required annually to realize the MDGs
and amere US$ 1 billion annual savings in debt repayment expected from the HIPC, it is evident
that amore radical and decisive solution is required.

14.  Callsfor 100 per cent debt cancellation. The report of the Commission for Africa called
for 100 per cent debt cancellation as soon as possible for poor countries in sub-Saharan Africa
It recommended that work should begin immediately to establish atransparent debt compact to
include all sub-Saharan African low-income countries, including those excluded from current
schemes. It argued for the cancellation of debt stock and debt service by up to 100 per cent,
covering both multilateral and bilateral debt. Asan urgent measure, it recommended that
financing should be put in place immediately to provide 100 per cent multilateral debt service
cancellation, where this is necessary to achieve the MDGs.® The report of the Millennium
Project argued for a sharpened focus on achieving MDGs in providing debt relief. It pointed out
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that many HIPCs retain excessive debt owed to official creditors (such as the Bretton Woods
institutions) even after relief.” If the current debt sustainability framework could be aligned to
the financial needsto achieve MDGs, it would imply a dramatic acceleration of debt relief for
many HIPCs.®

15.  The Multilateral Debt Relief Initiative. Against this backdrop of growing public pressure
for more commitment to devel oping countries, particularly in Africa, the Group of Eight (G-8)
leaders took a welcome step, when it met in Gleneagles, Scotland in July 2005, by endorsing the
proposal made by G-8 finance ministers earlier in June 2005 to provide full debt relief for HIPC
countries that had reached the completion point. The deal covers 18 HIPC completion countries
(Benin, Bolivia, Burkina Faso, Ethiopia, Ghana, Guyana, Honduras, Madagascar, Mdli,
Mauritania, Mozambique, Nicaragua, Niger, Rwanda, Senegal, Uganda, United Republic of
Tanzaniaand Zambia) and provides for the cancellation of 100 per cent of their debt owed to
IMF, the World Bank and the African Development Bank. The finance ministers communiqué
of 11 June 2005 stated that additional donor contributions would be allocated to all recipients of
the International Development Association (IDA) and the African Development Fund (AfDF)
based on existing IDA and AfDF performance-based allocation systems. Such action will
further assist the efforts of these countries to achieve the Millennium Devel opment Goals and
ensure that assistance is based on country performance. Furthermore, the G-8 finance ministers
recognized that good governance, accountability and transparency are crucial to releasing the
benefits of the debt cancellation, and made a commitment to ensure that thisis reaffirmed in
future bilateral and multilateral assistance to the countries concerned.

16. However, the G-8 debt deal was marred by several weaknesses and ambiguities at the
time of its agreement, and much of its operational details were |eft for further discussions and
endorsement before the annual meeting of the boards of the World Bank and the IMF in
September 2005. First of al, the deal covers only 18 countries that have reached the HIPC
completion point, leaving many more low- and middle-income countries with difficulties
servicing their debt. The focus on the HIPC completion point also means that only those
countries that have successfully met the IMF conditionalities, including structural reforms,
would be eligible, and not those countries that have difficulties in meeting such stringent
conditions. Secondly, the proposal only covers debt owed to IMF, the World Bank and the
African Development Bank and not to other lenders such as other multilateral banks, including
the Asian Development Bank, the Inter-American Development Bank and the Caribbean
Development Bank, or to private creditors. Thirdly, aclear pictureis yet to emerge asto
whether the deal will represent additional resources flowing to those countries concerned. The
G-8 finance ministers communiqué stated that, for IDA and AfDF debt, “100 per cent stock
cancellation will be delivered by relieving post-completion point HIPCs that are on track with
their programmes of repayment obligations and adjusting their gross assistance flows by the
amount forgiven. Donors would provide additional contributionsto IDA and AfDF, based on
agreed burden shares, to offset dollar for dollar the foregone principal and interest repayments of
the debt cancelled”. Thisin essence could be interpreted to mean that those eligible countries
will no longer have to pay their debt owed to IDA and AfDF, but they will have less access to
future lending or assistance by the same amount. On the other hand, donors will redistribute the
funds across all IDA-only countries, not necessarily to those countries that have benefited from
the debt cancellation, based on their policy performance. Lastly, the G-8 commitment covers
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only the next three years until the end of the IDA-14 and AfDF-10 period, i.e. until 30 June 2008
and 31 July 2007, respectively. Beyond that point, the communiqué only makes vague
commitment to make additional contributions to regular replenishment of IDA and AfDF for the
rest of the life of the loans.”

17. In September 2005, the Development Committee of the World Bank and the IMF
endorsed the G-8 proposal at their annual meetings. The G-8 proposal was subsequently called
the Multilateral Debt Relief Initiative (MDRI), while the three institutions - the IDA, IMF and
the African Development Bank - continued to study the modalities of its operationalization under
their respective ingtitutional framework. Thisis due to the fact that, although the MDRI is an
initiative common to the three international financial institutions the decision to grant debt relief
is ultimately the separate responsibility of each institution, and the approach to coverage and
implementation may vary. For example, the IMF announced that its target date for
implementing the MDRI is the beginning of 2006, but the MDRI legal framework will only
become effective once the consent of the 43 country contributors to the Poverty Reduction
Growth Facility (PRGF) Subsidy Account have been received. The effective date of delivery of
MDRI debt relief for a given member will be determined case-by-case. For the IDA, itis
expected that implementation of MDRI will begin by 1 July 2006, after obtaining the decision of
the IDA Board of Governors and provided that donor financing becomes available as planned.

18. The MDRI/G-8 debt relief initiative is certainly a welcome step forward. Significantly,
it represents an increased political momentum towards 100 per cent debt cancellation of HIPCs
linked to MDG achievement. However, as mentioned above, the initiative is not truly

100 per cent cancellation in the sense that it is limited to the three international financial
institutions and leaves aside other important creditors such as the Inter-American Development
Bank. Thereisalso a continuing concern to ensure the true additionality of resources and that
gains from debt relief is not ssimply offset by reduction in future official development assistance.
Furthermore, there remains the question as to whether or not the World Bank and IMF, within
their existing frameworks, will treat the issues of good governance and transparency as
additional conditionalities suggested by the G-8.

II. FURTHER CONSIDERATIONS ON THE PROPOSED
DRAFT GENERAL GUIDELINES

19.  The stated purpose of the draft of general guidelines, according to the Commission, isto
provide general guidance to States as well as private and public, national and international
financia institutions in the decision-making on and execution of debt repayments, to ensure that
compliance with the commitments derived from foreign debt will not undermine the obligations
for the realization of fundamental economic, social and cultural rights, as provided for in the
international human rightsinstruments. Thiswill essentially require: (a) determining the
“sustainable’ level of external debt of a country; (b) an independent estimation of what
constitutes an essential need to meet the minimum core obligations of a State under international
human rights instruments; and (c) elaboration of processes that are in line with human rights
principles with possibilities for remedies and recourse.

20.  While these could be considered alogica and sound framework, the task is not so simple
and not without conceptual and operational challenges. First, economists agree that there is no
straight or single answer to the question of what a country’ s sustainable level of debt should be.
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Secondly, the international human rights community is still far from devel oping appropriate
indicators and a methodol ogy to measure the cost of realizing human rights in monetary terms, if
thisisto be afactor in the debt repayment calculation. Thirdly, even with complete debt
write-off, the proposal does not provide sufficient resources or conditions for developing
countries to meet the Millennium Development Goals, let alone the full realization of all human
rights. A significant increasein official development assistance (ODA) would be required in
addition to debt relief, as well as further strengthening of the capacity of recipient countriesto
absorb and effectively use the assistance for the benefit of their people. Moreover, the
much-anticipated successful and timely reform of the international trading system - under the
so-called Doha Development Round - still remainsin doubt. These challenges notwithstanding,
there are imperative justifications for bringing human rights considerations into: (a) determining
the sustainable level of debt in a country; and (b) addressing process-related issues in managing
sovereign debts, including the questions of country ownership and additional conditionalities.

A. Rethinking the concept of debt sustainability

21. In determining which and how much countries are eligible for debt relief, a debt
sustainability analysis plays afundamental role. The current macroeconomic approach used by
the international financial institutions in determining debt sustainability level, based on
debt-to-export ratio, has met with widespread criticism for its arbitrariness and failure to take
into consideration poverty and social dimensions for HIPCs and other indebted countries to meet
their MDGs, let done full realization of all human rights. Civil society groups have particularly
voiced concern that these debt sustainability criteria by the international financial institutions
serves in practice to ensure the repayability of debts rather than providing sustainable exit from
debt problems. Economists such as Jeffrey Sachs argued that the net present value (NPV)
debt-to-export ratio does not provide any real measure of sustainability because these criteria
could point to when a country becomes insolvent, but do not take us far enough since sustainable
is not simply the obverse of unsustainable. The General Assembly in its resolution 59/223
stressed that debt sustainability depends on a confluence of many factors at international and
national levels, and underscored the fact that no single indicator should be used to make
definitive judgements about debt sustainability.

22.  Inadopting the Monterrey Consensus in 2002, Member States at the International
Conference on Financing for Development agreed that future reviews of debt sustainability
should also bear in mind the impact of debt relief on progress towards the achievement of the
Millennium Development Goals and that continued efforts are needed to reduce the debt burden
of HIPCsto sustainable levels. Thiswould require that considerations of debt servicing be based
on the need to finance the Goals. Y et the report of the United Nations Millennium Project
sharply criticized that current debt relief isnot aligned with the Goals and that many heavily
indebted poor countries (HIPCs) retain excessive debt owed to official creditors (such as Bretton
Woods institutions) even after relief, at the same time leaving many middle-income (non-HIPC)
countriesin asimilar situation with little or no debt relief.™

23. Following the recommendation of the report of the United Nations Millennium Project,
the Secretary-General, in hisreport “In larger freedom” proposed to “redefine debt sustainability
asthe level of debt that allows a country to achieve the Millennium Development Goals and
reach 2015 without an increase in debt ratios”.* The 2005 World Summit in its Outcome
subsequently embraced this proposal and underlined the importance of debt sustainability to the
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efforts to achieve national development goals, including the Millennium Development Goals,
recognizing the key role that debt relief can play in liberating resources that can be directed
towards activities consistent with poverty eradication, sustained economic growth and
sustainable development. The Summit further stressed the need to consider additional measures
and initiatives aimed at ensuring long-term debt sustainability through increased grant-based
financing, cancellation of 100 per cent of the official multilateral and bilateral debt of HIPCs
and, where appropriate, and on a case-by-case basis, to consider significant debt relief or
restructuring for low- and middle-income non-HIPC devel oping countries, as well as the
exploration of mechanisms to comprehensively address the debt problems of those countries.*?

24.  Some even hold that the IMF/World Bank debt sustainability framework under the HIPC
has become obsolete in light of the G-8 debt relief initiative and subsequent establishment of
MDRI.® Using the present formulafor the HIPC thresholds for debt sustainability, the full
implementation of the G-8 debt relief proposal will produce ratios well below the threshold for
the recipient countries, which would exclude them from receiving grants from the International
Development Association in future. This poses the risk that such countries will enter into a new
cycle of borrowing and debt accumulation if solutions are not found to guarantee their continued
access to grant-based aid additional to the debt relief provided. In this respect, the decision that
the G-8 commitment made in Gleneagles on more than doubling aid to Africa by 2010 must be
welcomed, as is the progress that has been made on proposals for other innovative forms of
development financing such as the International Financing Facility. However, some developing
countries will have continuing need to access concessional and other loans to fully finance their
devel opment requirements, and their eligibility will continue to be determined largely on the
basis of macroeconomic projections, which may offer imperfect picture on a country’s debt
sustainability.

25. Itis, therefore, necessary to explore alternative views and approaches to the present
formulafor debt sustainability analysis. The current framework needs to be revised to build on
the principle of safeguarding a country’s essential needs, in a manner that will not undermine its
obligations for the realization of fundamental economic, social and cultural rights, as provided
for in the international human rights instruments. At the sametime, it is recognized that the
human rights community is still along way from developing appropriate indicators and a
methodology to measure quantitatively the basic requirements for the realization of human
rights, to be considered in future debt sustainability framework. In the absence of appropriate
indicators, it may be worthwhile to use the financing needs to achieve the Millennium
Development Goals and related targets as proxy, since the Goals can be considered as important
benchmarks and, viewed under the framework of Millennium Declaration, representing
international commitments towards full realization of human rights. In this context, the
independent expert notes with interest the initiative of the United Nations Devel opment
Programme to offer advice and assistance to interested Governments and to jointly undertake
debt sustainability analysis on the basis of the Goals.

B. Strengthening systemic coherence at national and international level

26. In his previous reports to the Commission and General Assembly, the independent expert
has already highlighted that human rights principles such as indivisibility, non-discrimination,
equality, participation and accountability could be the underpinning of improved policy
coherence and international support for indebted developing countries. A human rights approach
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to international cooperation with regard to debt compels al countries and institutions to
contribute to the creation of afavourable national and international environment, in particular
through good governance and the rule of law at national level, and at international level, through
transparency and democratization of decision-making in the bodies and institutions concerned
with trade, finance, monetary policy, intellectual property and development assistance, as well as
through greater international cooperation in the areas of assistance, financing and investment.

27.  Aswith development, States have the primary responsibility for the realization of the
human rights of their people. Creating favourable national conditions through appropriate
economic policies and sound management of external debt is an essential part of the duty of the
State. In recent years, there has been increased shift of emphasisin development cooperation
towards greater country ownership, premised on the basic ideathat if policy reforms are owned
by the Government and the people, rather than imposed by outsiders, they are more likely to
succeed. These considerations resonate closely with the Declaration on the Right to
Development, annexed to General Assembly resolution 41/128 of 4 December 1986, which
proclaimed that “the human person as the central subject of development and should be the
active participant and beneficiary of the right to development” and that “ States have the right and
the duty to formulate appropriate national development policies that aim at the constant
improvement of the well-being of the entire population and of all individuals, on the basis of
their active, free and meaningful participation in development and in the fair distribution of the
benefits resulting therefrom”. It isalso in line with the Charter of Economic Rights and Duties
of States contained in General Assembly resolution 3281 (XX1X) of 12 December 1974, which
provides that “[e]conomic as well as political and other relations among States shall be governed,
inter alia, by the following principles ... (b) Sovereign equality of all States” and, in article 1,
that: “Every State has the sovereign and inalienable right to choose its economic system as well
asitspolitical, socia and cultural systemsin accordance with the will of its people, without
outside interference, coercion or threat in any form whatsoever.”

28.  While the concept of country ownership istherefore not new in human rights terms, it

had received secondary attention in the debt discussions until public pressures for the reform

of conditionalities associated with structural adjustment programmes gained momentum.

Nearly 10 years ago, the Structural Adjustment Policy Review Initiative - SAPRI - jointly
launched by the World Bank and a network of NGOs in 1997 emphasized, among other things,
the imperatives for acountry’s “ownership” of its adjustment programmes to ensure their success
and underscored the need to provide adequate safety nets to the most vulnerable as well asto
safeguard social expenditures and maintain access to health care and education.

29.  Thereare encouraging signs of positive changesin recent years. For example, Uganda,
one of thefirst countries to benefit from the HIPC initiatives, where an extensive national
consultation process led to the elaboration of its own national comprehensive strategy to fight
poverty and the reorientation of their policies from structural adjustment to country-driven,
pro-poor and participatory policies. To that end, the Uganda Government established the
Poverty Action Fund (PAF) to channel proceeds from HIPC relief to protect social expenditures.
More recently, the World Bank overhauled its adjustment lending, with more streamlined
development policy lending instruments that emphasize the importance of country ownership.
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30.  Atthesametime, further examination is required on the real extent of country ownership
in debt management and economic reform programmes - as the terms could be understood and
interpreted in different ways according to different actors - aswell asin addressing policy,
capacity and institutional constraints to ensure the country ownership in the overall development
process as well asin the particular context of debt management. The burden of conditionality
continues to undermine true country ownership in many HIPCs. When the G-8 deal was
announced, the President of Guyana “ cautiously welcomed” the new deal, noting that in the past
his country suffered from “conditionalities imposed in many ways arbitrarily” by the
international financial institutions.™ While the recent review of World Bank conditionality
found that the average number of conditionalities per lending has declined sharply over the last
decade,™ civil society responses present a more cautious view that the actual burden on

devel oping government officials have not eased and could be underestimated.

31.  Furthermore, the extent and nature of country ownership could be put into question when,
in many countries, contracting new loans does not require review or approval by the legislature
and the public is not often well informed before the Government enters into a significant
commitment. Increased transparency and open dialogue between government departments, the
legislature and the public would also be necessary before the Government commits itself to new
large borrowings. The full implications of loans, such as those for large infrastructure projects,
should be studied and debated in an open policy dialogue. Greater transparency and timely
disclosure of information by the Government and the creditors are essentia for the achievement
of this objective.

32.  Sincethe Poverty Reduction Strategy Papers (PRSP) processis one of the key
conditionalities of the current Bank and Fund programmes, integration of human rightsinto
PRSPsis an essential stepinthisregard. Far greater attention should be paid to the need for the
building capacity of developing countries to conduct their own assessments on debt
sustainability, manage external financing and make decisions in consultation with the publicin
the ways most appropriate to their national context. In making borrowing decisions, it is
essential that the capacity of national debt management offices and civil society groups to
conduct independent analyses be strengthened to ensure genuine country ownership. In
particular, independent human rights institutions and ombudspersons could, and should, be
empowered to examine and to monitor the impact of the foreign debt burden on human rightsin
order to ensure that the debt relief will make a positive contribution to the realization of human
rights.

33.  Atthesametime, it should be emphasized that a decision regarding external financing
involves not only borrowers, but also creditors. Creditors have their share of responsibility in
exercising “due diligence” so as to make responsible lending to developing countries and avoid
unsustainable debt accumulation. For non-HIPCs, in view of the large role played by the private
sector, including individual investors, greater transparency and open communication between the
Government and creditors are essential to ensure investor confidence and avoid sudden large
capital outflows.

34.  Tothisend, the independent expert would like to propose that the general guidelines
offer a suitable framework for establishing a peer review mechanism to determine, or provide
alternative views on, a country’s debt sustainability situation. The purpose of such a mechanism
would also be to collect and disseminate real-time debt information about country’ s debt to all
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types of creditors, as well as borrowers, and to serve as aforum for policy dialogue and crisis
resolution. The peer review would include representatives of independent national human rights
ingtitutions, where they exist in a country, which can provide inputs on the impact of external
debt situation on human rights, and on financial requirements and conditions necessary to ensure
that minimum human rights standards are protected in the country.

35. More broadly, at the international level, the independent expert believes that more formal
international mechanisms beyond the framework of the Paris Club would be necessary in order
to monitor the debt situations of developing countries and their impact on the devel opment and
human rights potentials of those countries. While the development of general guidelines would
be ultimately helpful, the guidelines will most likely remain voluntary in nature, rarely resorted
to by States, and cannot be a substitute for a more formal mechanism to ensure the long-term
debt sustainability of developing countries. In this connection, while welcoming the current
international debate on debt relief, including the G-8 initiative, it may be noted that these are still
very much creditor-led and do not address some issues of serious concern expressed by debtor
countries, such as the question of illegitimate debt. Consideration of the debt relief issue should
be guided not only by how much relief a country needs or how much relief the international
community can afford, but also by how a country became indebted in the first place.

36.  For years, many NGOs have called for the creation of afair and transparent arbitration
process (FTAP) for illegitimate and odious debt owed by developing countries resulting from
irresponsible lending and borrowing. Such a process would involve a neutral decision-making
body that is independent from immediate parties involved, and all stakeholders would have the
right to be heard. Civil society proposals for FTAP include rights-based criteria and approaches,
including impartiality of the process and the assessment, primacy of human rights over debt
repayment by guaranteeing the protection of the basic minimum standards for the citizens,
participation of all stakeholders in the procedures, and ensuring monitoring and accountability of
actors for the implementation of FTAP outcomes.

[11. CONCLUSION AND RECOMMENDATIONS

37.  Based on theforegoing updates since hispreviousreport and further considerations
outlined, the independent expert deemsit necessary to seek an extended time framefor the
elaboration of the proposed draft general guidelines, particularly in view of significant
recent developmentsin thisfield over thelast year. Asstated previously, the process of
such elaboration should as much as possible seek views and inputsfrom all stakeholders,
from both debtor countriesand creditors. In concluding thisreport, theindependent
expert would thereforelike to submit the following interim recommendations, including
proposalsfor the next step in elaborating the general guidelines, and looks forward to
feedback and guidance from the Commission:

@ The Commission may wish to welcome the renewed political commitment
contained in the G-8 initiative and the 2005 World Summit Outcome, and to take note of
therecent developmentsin the field with respect to debt sustainability and notably the
establishment of MDRI to implement the G-8 proposal;
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(b)  The Commission may wish to extend the time frame given for the elaboration
of the draft of general guidelinesby one year, and to once again request an expert
consultation to be convened to discussthe proposed draft general guidelines, and to invite
the international financial institutions, notably the World Bank and the IMF, aswell as
regional development banks, relevant United Nations agencies and national expertsand
stakeholdersto contribute to the consultations;

(© The Commission may wish to urge States, inter national organizations,
United Nations agencies, funds and programmes, regional economic commissions,
international and regional financial institutions and non-gover nmental organizationsto
cooper ate with theindependent expert in the discharge of hismandate, and in particular to
respond to hisrequestsfor their views and suggestions on possible elements for
consideration in the draft general guidelines; and

(d)  The Commission may wish to request the Office of the High Commissioner
for Human Rightsto continue working on theissues of indicators, and to cooper ate with
the United Nations Development Programme, the United Nations Department for
Economic and Social Affairsand the World Bank and the IMF to integrate human rights
considerationsinto M DG-based assessment of debt sustainability.
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