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Summary

In its resolution 2004/13, the Commission on Human Rights decided to appoint a
Specia Rapporteur to establish direct contact with the Government and with the people of the
Democratic People’' s Republic of Korea and to investigate and report on the situation of human
rights there. Vitit Muntarbhorn was appointed Special Rapporteur in July 2004.

The current situation can be summarized asfollows. First, on the constructive side, the
Democratic People’' s Republic of Koreais a party to four key human rights treaties - the
International Covenant on Civil and Political Rights, the International Covenant on Economic,
Socia and Cultural Rights, the Convention on the Rights of the Child, and the Convention on the
Elimination of All Forms of Discrimination against Women. It has submitted a number of
reports to the relevant monitoring committees. Second, the Democratic Peopl€e’ s Republic has
intermittently allowed human rights actors from outside to enter the country to assess the human
rights situation there: in 2004 members of the Committee on the Rights of the Child were
invited to visit the country. Third, avariety of United Nations agencies are working on a number
of issuesin the country and their presence is appreciated, internationally and nationally. Fourth,
on some fronts, there has been a warming of relations between the Democratic People’ s Republic
and arange of other countries, both within and outside the region. Fifth, like many countries, the
Democratic People’ s Republic has some legal and operational infrastructure which can help to
promote and protect human rights, e.g. the national Constitution. However, there is the key issue
of implementation.

Various critical challenges need to be addressed: theright to food and the right to
life; the right to security of the person, humane treatment, non-discrimination and access to
justice; the right to freedom of movement and protection of persons linked with displacement;
the right to the highest attainable standard of health and the right to education; the right
to self-determination/political participation, access to information, freedom of expression/belief/
opinion, association and religion; and the rights of specific persons/groups, including women and
children. Theseissues are explored in the present report.

In sum, while there have been some constructive devel opments in the Democratic
People' s Republic in recent decades, there have been avariety of discrepancies and
transgressions - several of an egregious nature - in the implementation of human rightsin the
country calling for immediate action to prevent abuses and provide redress. Various
recommendations are offered at the end of the report addressed to the Democratic People's
Republic of Korea, on the one hand, and to other members of the international community, on
the other hand.
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Introduction

1 The Commission on Human Rights, in resolution 2004/13 expressed deep concern over
the human rights situation in the Democratic People' s Republic of Korea and requested its
Chairman to appoint a Special Rapporteur to establish direct contact with the Government and
people of the country and to investigate and report on the situation and on the Government’s
compliance with its obligations under international human rights instruments. It requested the
Special Rapporteur to “seek and receive credible and reliable information, including through
visits to the country, from all relevant actors, including Governments, non-governmental
organizations and any other parties who have knowledge of these matters’. It also requested the
Specia Rapporteur to report to the General Assembly and the Commission. The present report
is submitted in accordance with that request.

2. | wasinvited by the Chairperson of the Commission to take up the post of Special
Rapporteur in July 2004 and | accepted accordingly.

Method of work

3. In endeavouring to fulfil the terms of the resolution establishing the mandate, the present
report aimsto provide an initial insight into the method | have adopted and my impressions
concerning the substance relating to the human rights situation in the country.

4. In the first few months of thiswork, | have begun to collect relevant information from a
variety of sources - governmental, non-governmental and intergovernmental. | have held
meetings with avariety of key representatives from the governmental, non-governmental and
intergovernmental sectors. While acting as the Rapporteur of the Seminar on good governance
practices for the promotion of human rights held in September 2004 in Seoul - atask requested
of me before my appointment as Special Rapporteur - | took the opportunity to meet informally
with avariety of persons and organizations concerned with the human rights situation in the
Democratic People’ s Republic of Korea. Later in September 2004, | spent one week in Geneva,
meeting with key actors, and | was pleased to be received by the representatives of the
Democratic Peopl€’ s Republic in Geneva, although in my capacity as an academic rather than as
Specia Rapporteur. The meeting was cordia and constructive, and | look forward to further
meetings in future.

5. Towards the end of October 2004, | delivered my initial statement concerning the
mandate to the Third Committee of the General Assembly. The findingsin that statement are
further elaborated in thisreport. | was aso invited to Seoul for a conference on human rights
concerning the Democratic People’ s Republic of Korea at the beginning of December 2004.
Regrettably, for health reasons, | was unable to attend. However, | sent a statement to the
conference and a staff member of the Office of the High Commissioner for Human Rights
(OHCHR) represented me, delivering the statement to the conference and meeting with a variety
of governmental, intergovernmental and non-governmental actors.

6. I wish to thank all Governments, intergovernmental organizations, non-governmental
organizations, other entities, and OHCHR staff for their kind assistance, which is greatly
appreciated. The message that | am conveying to al concerned is to urge the Democratic
People' s Republic of Koreato see this mandate as a window of opportunity to engage with the
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world, particularly with the United Nations, to improve the human rights situation in the country.
The process adopted by this Special Rapporteur is based upon a constructive step-by-step
approach, working progressively to promote and protect human rights in the country in afair,
balanced and independent manner.

7. While preparing reports will be an important component of this mandate, | envision the
mandate to be a humble “ change agent” - interlinking with avariety of concerned individuals
and organizations - as a proactive catalyst for change. | also look forward to visiting the country,
although to date, no invitation has been forthcoming. | wish to request the authorities of the
Democratic People’ s Republic of Koreato enable me to visit the country as soon as possible in
an open and accessible manner. | aso look forward to visiting some of the neighbouring
countries to learn of their experiences in responding to the situation in the Democratic People’s
Republic of Korea. Gradually, | hope to contact the Democratic People’ s Republic of Korea
concerning concrete cases that need the attention of the authorities and effective action.

8. At thisjuncture, | would like to provide my initial impressions concerning the situation of
human rights in the Democratic People' s Republic of Korea.

I. SITUATION OF HUMAN RIGHTSIN THE DEMOCRATIC
PEOPLE'SREPUBLIC OF KOREA

A. Constructive elements

9. First, on the constructive side, it should be noted that the Democratic Peopl€' s Republic
of Koreais aparty to four key human rights treaties - the International Covenant on Civil and
Political Rights, the International Covenant on Economic, Social and Cultural Rights, the
Convention on the Rights of the Child, and the Convention on the Elimination of All Forms of
Discrimination against Women. It has already submitted various reports on the country situation
with respect to those treaties and has engaged with the human rights bodies established under the
first three, the Human Rights Committee, the Committee on Economic, Social and Cultural
Rights and the Committee on the Rights of the Child. Importantly, in the near futureitsinitia
report on women'’ s rights (CEDAW/C/PRK/1) will be considered by the Committee on the
Elimination of Discrimination against Women.

10.  Second, the Democratic People’ s Republic of Korea has intermittently allowed human
rights actors from outside to enter the country to assess the human rights situation there. In the
middle of the 1990s, Amnesty International was able to gain access to the country, and in 2004
members of the Committee on the Rights of the Child were invited to visit. Thiswas preceded
by an earlier invitation to the Special Rapporteur on violence against women.

11.  Third, the country participates in various global undertakings such as the Millennium
Development Goals and the global plan of action concerning children entitled “ A world fit for
children”, adopted by the General Assembly Special Session on Children. In the Democratic
People' s Republic of Korea, avariety of United Nations agencies are working on a number of
issues, and their presence is appreciated internationally and nationally.
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12.  Fourth, on some fronts, there has been a warming of relations between the Democratic
People' s Republic of Korea and arange of countries, both in the region and outside it. The
Democratic Peopl€e s Republic of Korea has also shown areadiness to deal with some bilateral
issues with its neighbours, while other issues remain to be resolved.

13.  Fifth, like many countries, the Democratic People’ s Republic of Korea already has some
legal and operational infrastructure that can help to promote and protect human rights. For
example, the most recent national Constitution, adopted in 1972 and amended in 1992 and 1998,
and other national laws provide some guarantees for human rights. However, there are key
challenges concerning implementation.

14.  Sixth, before 1995, the country witnessed notable progress in some areas, particularly in
the economic, social and cultural fields concerning women and children. In 1999, a new
education law was passed to provide free compul sory education for 11 years, and alaw on the
protection of persons with disabilities was passed in 2003 to ensure equal access for persons with
disabilitiesto public services. The country also enjoys quite high vaccination rates among
children. However, the achievements have been blunted by the food shortage crisis and natural
disasters in the mid-1990s, whose consequences continue to be felt.

15.  Seventh, the status of women is guaranteed by the national Constitution and is reflected
in anumber of national programmes/activities. Article 77 of the 1992 Constitution states as
follows:

“Women are accorded equal status and rights as men. The State provides special
protection to mothers and children through maternity leave, shortened working hours for
mothers of large families, increasing the network of maternity hospitals, pre-schools and
kindergartens and other measures. The State creates various conditions for the
advancement of women in society” (unofficial translation).

However, there remains the key challenge of implementation of women’s rightsin practice.

16.  Eighth, before 1995, there were various safety nets to help the population, ranging
from State-provided health care to social security. Asacentrally planned economy, the system
had a devel oped medical infrastructure with a high ratio of doctors to population, aswell as
State-supported provisions to help workers. The State also provided food on the basis of
rations through an extensive public distribution system. These declined owing to the crisis of
the mid-1990s.

17.  Thedraft country programme document for the Democratic People' s Republic of Korea
submitted to the Executive Board of the United Nations Development Programme and the
United Nations Population Fund (DP/DCP/PRK/1) in July 2004 notes that the economic and
social situation has improved on some fronts, albeit with a degree of ambivalence. Since 2002,
there have been key economic changes with the following elements:

“(@  Priceand wage adjustment. The public distribution system (PDS) has
been adjusted sharply, the aim of which isno longer to provide uniform access to
commodities. While a core basic ration is available to al citizens to meet their minimum
needs, consumers can now also buy goods and services from different distribution
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channels, including the new ‘consumers’ markets'. Small-scale producers may also sell
in markets. On the consumption side, recent adjustment measures have increased wages
of miners and soldiers more than other workers, leading to differencesin purchasing
power. Food prices have increased by 400 per cent. Housing and fuel subsidies have
been reduced. The won has been devalued sharply, making exports more viable. A key
adjustment has been the removal of subsidies to urban consumers. Recent price
adjustments enabl e the farmer to obtain a better return from crop sales,

“(b) Expansion of marketing channels. The country has for sometime
accepted the existence of farmers' markets, which trade in limited garden produce.
The range of goods exchanged has expanded in recent years and ‘ consumers’ markets
have now replaced farmers markets, indicative of greater autonomy in economic
decision-making;

“(c) Allowing foreign direct investment (FDI). The country has sought to
attract FDI for many years, establishing special economic zones for foreign investment.
But while the Government has received FDI to support tourism infrastructure in
Mount Kumgang, FDI remains insignificant;

“(d) Supply-side adjustments. The Government has signalled its intention to
discontinue subsidies and allow greater enterprise autonomy in taking decisions on inputs
and outputs. Asaresult, the demand for training in international management practices
has emerged, and arelatively young cadre of managers - ages thirties and forties - has
been appointed. A few have been sent for management training overseas.

“These adjustments, initiated in 2002, are undergoing continuous review to assess
ongoing adjustments and take further measures to improve supply and demand
conditions. The key to the future is to develop a viable economy that does not require
extensive, permanent subsidies, except for the maintenance of social safety nets.”

18.  The changes noted above would seem to be part of the authorities’ survival strategy,
influenced by both internal and external factors/pressures. In reality, the economic plight of the
urban population is still serious, since they face continued difficulties in accessing the “ market”
system and in responding to rising prices, including of food and agricultural products. There
also remains the issue of (non-)discrimination, particularly concerning constraints on access to
food faced by those who are not favoured by the authorities.

B. Underlying context

19.  The constructive elements identified above need to be seen in perspective. The following
context is particularly instructive.

20.  Firgt, the perception of those in power in the country concerning human rightsis
primarily based upon the protection of national sovereignty and “collective” (State-centric)
rights, with a preference for economic and social rights over political rights and for the rights of
the authorities rather than the rights of individuals and groups with divergent views. A variation
of thisisthe authorities emphasis on the principle of non-interference in the internal affairs of
the State and on the right to survival, implying survival of the State and the existing power
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structure. That perception underlines the context of the realization of human rightsin the
country. It givesrise to major discrepancies when tested against international human rights
standards, as it tends to repudiate the international community’ s claims on behalf of those
individuals and groups whose rights are infringed by the national authorities. Any attempt to
understand the human rights situation in the Democratic People' s Republic of Koreais thus
contingent upon the challenge of advocating and promoting the universality and indivisibility of
human rightsin their totality, linked with the need to promote a comprehensive approach to
human rightsin the country - civil, political, economic, social and cultura rights - in tandem.

21.  Second, the country is unique in the world community since power is concentrated
absolutely at the top, with total, pervasive control exercised by the State over the population.
Thisis both a cause and a consequence of the sense of isolation felt by the country in itsrelations
with the external world. Inthisregard, no attempt to understand the human rights situation in the
Democratic People’ s Republic of Korea can be totally separated from the challenge of
democratization in the country.

22.  Third, the effects of war on the Korean peninsula (1950-1953) are still felt today and
have a key impact on human rights. Notably, there remains the issue of families separated
before, during and after the war. While there have been some welcome efforts to unite families
in recent years, these need to become more systematic. No attempt to understand the human
rights situation in the Democratic Peopl€e' s Republic of Korea can betotally separated from the
challenge of peace and human security in the region.

23. Fourth, while the issue of demilitarization is distinct from the issue of human rights, the
one inevitably has an impact on the other. The fact that the Democratic People’s Republic of
Koreais heavily militarized raises a question concerning equitable allocation of resources - the
need to reallocate those resources to promote and protect human rights. No attempt to
understand the human rights situation in the Democratic People's Republic of Korea can be
totally separated from the challenge of demilitarization and disarmament in the region.

24, Fifth, the Democratic People’ s Republic of Korea has for along time had a centrally
planned economy and followed the juche (self-reliance) ideology. In recent years, there has been
some experimentation with a market economy, diversifying from the former State-backed system
to more consumer-based mechanisms, propelled by the food-shortage crisis. However, the
decision-making processiis still top-down without adequate participation from the general

popul ation, and the decline of the economy in the 1990s took its toll particularly among
vulnerable groups. No attempt to understand the human rights situation in the Democratic
People' s Republic of Korea can be totally separated from the challenge of sustainable
development and the need for broad-based popular participation, with attention to the protection
of vulnerable groups.

25.  Sixthisthe critical backdrop of the crisis that affected the country in the mid-1990s with
manifold consequences which are still being felt today. The draft country programme document
of the United Nations Children’s Fund (E/ICEF/2003/P/L.10) noted:

“3. The economy of the country suffered significantly from the dissolution of the
socialist bloc that provided a market for its industrial goods and was a source of cheap
and subsidized raw materials, including fuel. Combined with widespread natural
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disasters in the mid-1990s and limited interaction with the world economy, thisled to a
sharp economic downturn seriously constraining the Government’ s ability to feed and
care for its people. Following an appeal to the international community in 1995, the
country has benefited from much-needed |arge-scale humanitarian relief.

“4.  According to government figures, from 1993 to 1998, per capitaincome declined
from $991 to $457; the infant mortality rate increased from 14 to 24 per 1,000 live births
and the under-five mortality rate from 27 to 50 per 1,000 live births. Thisincreasein
child mortality resulted from acute food shortages, combined with heightened morbidity
and reduced capacity of the health system to manage childhood ilIness caused by a severe
shortage of essential drugs and general degradation of health infrastructure and water and
sanitation systems. The main causes of child deaths are diarrhoea and acute respiratory
infections (ARI), with malnutrition presumed to underlie around one half of these
deaths.”

26.  While the economic and social situation hasimproved recently, any attempt to address
the human rights situation in the Democratic People' s Republic of Korea should be acutely
aware of the traumatic developments facing the country since the mid-1990s, at times linked
with internal factors, at times linked with external factors, and not forgetting the historical
antecedents and conseguences and unresolved issues facing the Korean peninsula.

C. Specific challenges

27.  Thefollowing chalenges are underlined as indicative of the situation facing the
Democratic People’ s Republic of Korea; they are not exhaustive.

1. Theright tofood and theright to life

28.  Asaready mentioned, in the mid-1990s there were catastrophic food shortages brought
about by floods and drought, compounded by power imbalances and an inadequate response
from the power structure. These factors have had a huge impact on the country’ s devel opment
and have endangered many lives and livelihoods. Theissue of the right to food is also being
dealt with by another special procedure of the Commission.* | wish to support and complement
the work of that procedure.

29. In my consultations with key humanitarian agencies, the general sentiment that emerged
isthat the food situation has improved, but the country still needs humanitarian (emergency)
assistance, asthere is till ashortfall. A recent operational assessment by the World Food
Programme (WFP) noted the following:

“There were some variations in the Public Distribution System (PDS) cereal rations
between counties in August (2004); while most counties were able to increase the ration
to 350 gr./p/day from 300 in July (2004), others had to keep it at 300 or decrease it

to 250. The composition was mainly potatoes, wheat and barley from local production,
although some counties began to distribute rice from a bilateral Republic of Korea loan.
Riceis highly valuable to the households at atime when rice prices in the markets have
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tripled in the last two months, from 240 won/kg (USD 1.50) to more than 700 won/kg
(USD 4.30). Furthermore, asriceisthe preferred staple for Koreans, food insecure
families can barter their rice rations for larger quantities of maize - less popular staple -
and thus obtain more food for the family.

“One of the factors leading to low rationsin August was the loss of early crops of wheat
and barley caused by heavy floods. The floods also caused shortages of vegetablesin the
State shops. This has direct impact on household food access since crop failure at county
level is not automatically covered by transfers between counties, and cereals are normally
not transferred for immediate shortages.

“The humidity from the heavy rainsin combination with high temperatures during the
month led to an increase in cases of diarrhoea, mainly because children were swimming
in polluted rivers and irrigation canals. On the positive side, the heavy rains increased
water levelsin reservoirs and many counties were therefore enjoying better power
generation and more hours of power supplies.”?

30.  Severa members of humanitarian agencies whom | met indicated that this period should
still be seen as the phase of humanitarian assistance and that there is a continuing need for food
aid to help the population. Some 6.4 million people, particularly women, children and the
elderly, benefit from the aid. There are now reports that the Democratic People' s Republic of
Koreais no longer willing to continue with the existing Consolidated Appeals Process through
which United Nations agencies have, to date, collaborated to raise support for aid to the country
and that the authorities prefer to move towards longer-term development aid with fewer
guarantees for monitoring. In my view, what is needed is not a reduction of monitoring of the
implementation process, but rather more effective monitoring aimed at ensuring maximum
transparency.

31.  There are continuing debates concerning how much of the food aid provided from abroad
actually reaches the target population and to what extent it is diverted for other (clandestine)
uses. One source whom | interviewed claimed that there are no major diversions for other uses.
Other sources disagree. According to information received, one United Nations agency
providing food aid to the country suspended supplies to one province in the country towards the
end of 2004, as the authorities had refused to allow it access to monitor the distribution of
rations. Therefore, it isclear that there is a need to improve and maximize transparency and
accountability. At present, while some checks to monitor the distribution of food aid arein
place, random checks by foreign humanitarian organizations are still not permitted by the
national authorities.

2. Theright to security of the person, humane treatment,
non-discrimination and accessto justice

32.  There are many reports from avariety of sources concerning alleged transgressionsin
thisfield, often linked with laws and institutions, especially prisons and detention centres, where
conditions are below international standards aggravated by poor law enforcement and

mal practice, including preventive/administrative detention without access to credible courts.®
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There are amyriad of publications concerning violence against the person,* and severa of these
sources provided the backdrop for the resolution establishing the mandate of the Special
Rapporteur, in which the Commission:

“1. Expresg[ed] its deep concern about continuing reports of ...

“(@  Torture and other cruel, inhuman or degrading treatment or punishment,
public executions, extrajudicial and arbitrary detention, imposition of the death penalty
for political reasons, the existence of alarge number of prison camps and the extensive
use of forced labour, and lack of respect for the rights of persons deprived of liberty;

“(b)  Sanctions on citizens of the Democratic People’ s Republic of Koreawho
have been repatriated from abroad, such as treating their departure as treason leading to
punishments of internment, torture, inhuman or degrading treatment or the death penalty,
and infanticide in prison and labour camps;

“(c) All-pervasive and severe restrictions on the freedoms of thought,
conscience, religion, opinion and expression, peaceful assembly and association and on
access of everyone to information, and limitations imposed on every person who wishes
to move freely within the country and travel abroad;

“(d)  Continued violation of the human rights and fundamental freedoms of
women, in particular the trafficking of women for prostitution or forced marriage,
ethnically motivated forced abortions and infanticide, including by labour inducing
injection, or natural delivery, by repatriated mothers, including in police detention centres
and labour-training camps.”

33.  Severa of theissues raised in the resolution confirm the concerns expressed by the
Human Rights Committee in its 2001 concluding observations (CCPR/CO/72/PRK) regarding
the Democratic People’ s Republic of Korea' s second periodic report under the Covenant on Civil
and Political Rights.

34. A very disconcerting practice is documented by various sources - collective punishment
based upon “guilt by association”.> This means that if a person is punished for apolitical or
ideological crime, members of hisor her family are also punished. This has both horizontal and
vertical impacts - horizontal in that it |eads to the persecution of immediate family members and
vertical in that it may lead to the stigmatization of subsequent generations, given that the
authorities keep records of families as part of their iron grip on the population.

35.  Onanother front, while the Constitution and other laws advocate the principle of
non-discrimination, the practice is not respected. There are a number of reports that in the past,
the population was divided into various groups ranging from those favoured by the authorities, to
those seen as borderline or “wavering”, and, at the bottom of the ladder, those considered as
enemies of the authorities. While this practice may have been abolished in law, it seemsto
persist and isimplied by the testimonies of those who have left the country in search of refuge.



E/CN.4/2005/34
page 12

36.  Great concern should be expressed over the situation whereby those arrested are
classified into different groups, depending upon the gravity of the “crime”, and a significant
number sent to a variety of prisons without due process of law or access to justice, and under
appalling conditions compounded by wide-ranging allegations of torture, forced labour and lack
of accessto legal help.® It is disturbing that under the country’s Criminal Code, in addition to
murder, various crimes against the State, such as treason, sedition and terrorism, are punishable
by death.

37.  According to information received at the end of 2004, there were various reformsto the
Criminal Code in April 2004, which doubled the number of clauses in the Code and increased
the penalties for anti-State crimes. Possession of anti-State broadcast material or sharing them
with othersis now criminalized, perhapsto retaliate against external pressuresmedia. These
developments are regressive.

38.  Onanother front, the revised Code reportedly reduces penalties for those leaving the
country for non-political reasons, such as to seek economic opportunities in neighbouring
countries. Thereisanew policy to enable them to return to the Democratic Peopl€e' s Republic of
Korea with the promise of apardon. Y et, the key challenge isimplementation of the law, in
particular the need to treat returnees humanely.

39.  Several practices have also had an adverse impact on nationals of other States. For
instance, the Democratic People' s Republic of Korea authorities have admitted to having
abducted a number of Japanese nationals, and some cases have been resolved through bilateral
negotiations. However, other cases await clarification and resolution. In regard to one case,
where the authorities claimed that the abductee had died in the Democratic People' s Republic of
Korea, the “bones’ that were returned to Japan were subjected to DNA tests and found to belong
to anumber of other people, causing further consternation towards the end of 2004.

40.  Thereisan urgent need for the Democratic People’ s Republic of Koreato address,
expeditiously and effectively, the issue of abductions committed by agents of that country.
According to information received, a number of persons from various countries have been
abducted by agents of the Democratic People’ s Republic of Koreafor political purposes. The
question is also being dealt with by another special procedure of the Commission,” and | wish to
support and complement the work of that procedure.

41.  Given the number of reports already received of transgressions in the Democratic

People’ s Republic of Korea affecting the right to security of the person, humane treatment and
non-discrimination, there are serious grounds for concern. There are aso reports that thereis no
independent judiciary as part of access to justice for the population. While | am not in a position
to verify al these reports and alegations, initial impressions suggest that the great number of
reports and related allegations cannot be seen as merely coincidental, asthey seem to indicate a
pattern of misdeeds that call for immediate redress. The authorities are urged to address this
scenario in atransparent and efficacious manner.

42.  Thereisevidently aneed to promote human rights-sensitive law, to reform national laws
and practices in accordance with international standards and to build the capacity of law
enforcement bodies and other relevant actors to comply with human rights. Thisisan area
where a clear directive from the national authoritiesisrequired: all concerned in the Democratic



E/CN.4/2005/34
page 13

People’ s Republic of Korea must respect human rights and avoid victimization. Thisisalso an
area where capacity-building through technical cooperation with the United Nations may be
explored, particularly in the areas of prison reform and the promotion of the rule of law, a
functioning and independent judiciary and checks and balances to prevent the abuse of power.

3. Theright to freedom of movement and protection of persons
linked with displacement

43.  Generaly, the authorities impose strict controls over the movement of people. To move
from one area of the country to another, the prospective migrant needs to obtain atraveller's
certificate from the authorities, a highly cumbersome procedure. To travel to another country,
the person needs to obtain an exit visa or the equivalent. There are punishments for failing to
obey the national laws on thisfront. These constraints are inconsistent with the right to freedom
of movement. In its concluding observations (CCPR/CO/72/PRK), the Human Rights
Committee expressed its opinion on this matter as follows:

“19. The Committee has noted the State party’ s justification of the ‘traveller’s
certificate’ which citizens of the Democratic People’ s Republic of Korea are required to
obtain for travel within the country, but considers that such restrictions on domestic
travel raise serious questions about their compatibility with article 12, paragraph 1, of the
[International Covenant on Civil and Political Rights]

“20.  Inthe Committee's opinion, the requirement, under the Immigration Law of the
Democratic People’ s Republic of Korea, of administrative permission to travel abroad,
and the requirement, for foreigners in the Democratic People’ s Republic of Korea, to
obtain exit visas to leave the country, are incompatible with the provision of article 12,
paragraph 2, of the Covenant.”

44.  Nationals of the Democratic People’ s Republic of Korea have been on the move, crossing
the border into other countries for two main reasons. First, political constraints and persecution
act as a push factor pressuring a number of personsto seek asylum in other countries. Inthe
period 2002-2004 many nationals of the Democratic People’ s Republic of Korea sought asylum
in anumber of ways such as entering embassies and schools in other countries; thisled to a
clampdown by the authorities of certain of those countries, including arrests and refoulement. In
general, those leaving the Democratic People' s Republic of Koreafor political reasonsfit into
the traditional international law definition of “refugee’, namely persons fleeing their country of
origin for awell-founded fear of persecution.

45.  Second, the food crisis of the mid-1990s forced many people to search for livelihoods
elsewhere, at times crossing the border into other countries. As these persons could expect to be
persecuted should they return to the Democratic People’ s Republic of Korea, they may also be
classified asrefugees. Ininternational law, they would be known as “refugee(s) sur place”

i.e. those who find themselves outside their country of origin - who did not leave their country of
origin for fear of persecution, but who fear persecution upon return.
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46. A key international principle in refugee protection is non-refoulement. Currently, there
are lapses in compliance with this principle in some countries that are receiving those seeking
asylum from the Democratic People’ s Republic of Korea, and the principle needs to be adhered
to by all countries.

47.  Onarelated front, thereis still debate on whether those seeking asylum are “illegal
immigrants’ or refugees. The former implies that they can be sent back to their country of
origin, while the latter are protected by the principle of non-refoulement. | submit that akey test
iswhether they are protected by their country of origin. If they are not, this should open the door
to international protection and legitimize their classification asrefugee. Even if some countries
are not ready to classify them openly as refugee, these persons should at least be treated as
persons in need of international protection, and basic international law principles, such as
non-refoulement, should be applied.

48.  Thereisalso aneed to ensure that those seeking asylum have access to the Office of the
United Nations High Commissioner for Refugees (UNHCR) and to procedures for determining
their status; if they fall into the category of refugees, they should be allowed to stay in the
asylum country, at |least temporarily, and should be treated humanely.

49.  According to information received, recent trends paint a disquieting picture: thereisan
increasing proportion of women from the Democratic People' s Republic of Korea among the
new arrivalsin many countries. Thisisamajor concern because human smugglers and
traffickers often prey on women seeking asylum or livelihoods in other countries. While
national law in the Democratic People’ s Republic of Korea, asin other countries, outlaws human
smuggling and trafficking, there is a need for more effective measures to counter the crime of
smuggling and trafficking, both in the country of origin and in the destination country.

50.  Onanother front, the plight of countries receiving asylum-seekers should not be
overlooked, especialy where there are mass influxes. It isincumbent upon international
solidarity and responsibility-sharing to help shoulder the load of those countries. If the first
asylum country is not able or willing to grant refuge to the asylum-seekers, other countries
should offer resettlement places. Thisis already happening to some extent in regard to
asylum-seekers from the Democratic People s Republic of Koreaand it needs to be well
supported. It isalso worth reiterating that the granting of asylum in international law should not
be regarded as an unfriendly act. Rather, source countries such as the Democratic People’s
Republic of Korea should respect that process while helping to address the root causes that give
rise to outflows of people and enabling the safe return without penalties of those who wish to do
0.

4. Theright to the highest attainable standard of health
and theright to education

51.  Beforethe mid-1990s, as already mentioned, the economic and socia situation was
generally constructive, particularly with regard to access to social services such as health care
and education. For example, the 2003 UNICEF-supported situation analysis on women and
children makes the following observation:
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“The DPRK has made impressive gainsin education since 1945. Boasting universal
literacy and 100 per cent official enrolment, the DPRK has successfully established an
extensive primary and secondary school system as well asinstitutions for higher learning.
The priority placed on education during the reconstruction effort resulted in the
development of an extensive infrastructure. The establishment of some 1,600 primary
and 26 secondary branch schools for children in the most remote areas, including island
communities, isindicative of thiscommitment. No child in the DPRK seemsto have a
great distance to travel to reach aschool. The National Report on Education for all
(EFA), 2000, reported that the mean teacher-student ratio in primary schools was 1:23
and in secondary schools was 1:12.”®

52.  However, despite official sources claiming such devel opments as universal access to
education and full employment, it has always been difficult to verify the real scope of the
coverage of social security. Moreover, there were/are always practical challenges, linked with
the fact that access to services were/are easier for those favoured by the authorities, while those
in the margins, such as the politically/economically/socialy deprived and those in prison, suffer
from a degree of exclusion owing to lack of or inadequate access to the social security system.
Thisworrying scenario isimplied by the concluding observations of the Committee on
Economic, Socia and Cultura Rights (see E/C.12/1/Add.95, paras. 17-20) after examining the
second report submitted by the Democratic People’ s Republic of Korea on the issue in 2003.°

53.  Thesituation was aggravated by the crisis of the mid-1990s, having an enormous impact
on the provision of basic social services, related budgets and access by the general population.
Since the mid-1990s, there has been arise in the incidence of various diseases such as
pneumonia, compounded by malnutrition, while access to schools has been severely impeded by
lack of electricity and other facilities. The Committee on Economic, Social and Cultural Rights
added these concernsin 2003 (ibid.).

“21. The Committeeis concerned about the consequences of the widespread famine
suffered by the country from the mid-1990s and that certain sectors, in particular women,
children and older persons, have been more severely affected than others and have not
received proper assistance in order to alleviate their plight.

“22.  The Committee expresses its deep concern about the high rate of children under 5
that are chronically malnourished (45 per cent according to government statistics), as
well as the high incidence of poverty-related diseases.

“23. The Committee is concerned about the alarming increase in [the] maternal
mortality rate.

“24. The Committee remains concerned about the dropping attendance rate in schools,
from 99 to 85 per cent according to the State party, as a consequence of national
disasters.

“25.  The Committee remains concerned that children with disabilities, whenever
possible, are not included in the regular school system.”
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54.  Currently, the economic and social situation has improved on some fronts, and more
information reflecting this devel opment is given below in the section concerning women and
children. Yet, in qualitative terms, the situation in the country has always been precarious.
Health services tend to be more accessible to those close to the authorities, while the educational
system is heavily controlled by the State. Thereisahigh degree of indoctrination, whereby the
children are trained from a young age to be subservient to the State and its ideology, in addition
to pervasive instrumentalization of the young population by the authorities in order to legitimize
and perpetuate the political modus vivendi. Thisis compounded by lack of accessto avariety of
sources of information and of a participatory methodology to nurture critical, analytical thinking
so as to provide space for a plurality of choices and voices.

55. | underline my support for the various United Nations procedures that deal with these
issues and wish to complement their work.

5. Theright to self-deter mination/political participation, access
to information, and freedom of expression/belief/opinion,
association and religion

56.  Theright to political participation is an inherent component of the right to
self-determination and should be based upon the will of the people rather than that of the
national authorities claiming to personify the State. Y et, in the setting of the power polity in the
Democratic People’ s Republic of Korea, it isthe latter which prevails.

57.  Whileitisclaimed by the national authorities that there are rightsin regard to access to
information, expression/belief/opinion, association and religion, the reality is often the contrary.
Thisis exemplified by the fact that it is still illegal to listen to foreign radio without official
permission. The very nature of the State impedes various freedoms such as expression/belief/
opinion, since political dissidents are not tolerated and are punished severely. While aworkers
union existsin the country, it is State controlled and a multiparty political system does not exist -
in effect, the State’s monopolistic power base does not allow it. It isaso impossibleto set up
and run genuine non-governmental organizations free from State interference.

58.  Inregard to freedom of religion, while there are some reports of liberalization to the
effect that the national authorities are allowing various religions to operate more fredly, it is
uncertain to what extent that liberalization is genuine. According to information received,
worshippers and members of various religious associations are persecuted, at times to the extent
of being abducted.

59.  The concluding observations of the Human Rights Committee (CCPR/CO/72/PRK) on
the second report of the Democratic People' s Republic of Korea under the International
Covenant on Civil and Palitical Rights illustrate various concerns, as follows:

“22. ... inthelight of information available to the Committee that religious practice is
repressed or strongly discouraged in the Democratic Peopl€’' s Republic of Korea, the
Committee is seriously concerned that the State party’ s practice in this respect does not
meet the requirements of article 18 of the Covenant.
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“23. The Committee is concerned that various provisions of the Press Law, and their
frequent invocations, are difficult to reconcile with the provisions of article 19 of the
Covenant. The Committeeis concerned that the notion of ‘threat to the State security’
may be used in such ways as to restrict freedom of expression ...

“24. ... The Committee remains concerned, however, about restrictions on public
meetings and demonstrations, including possible abuse of the requirements of the laws
governing assembly.

“25. Theprovisions of article 25 include the right of every citizen of a State party to
have the right and opportunity, without the restrictions mentioned in article 2 and without
unreasonabl e restrictions, to take part in the conduct of public affairs, directly or through
freely chosen representatives (art. 25 (a)), and to vote or be elected at genuine periodic
elections which shall be by universal and equal suffrage and shall be held by secret
ballot, guaranteeing the free expression of the wish of the electors. The Committee has
taken note of the delegation’s explanation that, as there has been no popular
manifestation of any desire to create new political parties, no regulation or legislation
governing the creation and registration of political partiesis currently envisaged. The
Committee considers that this situation runs counter to the provisions of article 25 of the
Covenant, as it may adversely affect the rights of citizensto participate in the conduct of
public affairs through freely chosen representatives, as required by article 25.”

6. Therights of specific persons/groups. women and children

60.  The Democratic People’ s Republic of Korea had witnessed various achievementsin
various aspects of women'’ s rights before the food shortage crisis which began in 1995:

“Progress towards promoting gender equality has been significant since 1946, when the
equality of the sexes was first promulgated in the DPRK. This notable success might be
attributed to the consistency of the national approach to gender equality. Gender equality
has been proactively facilitated by reducing women'’ s individual reproductive
responsibilities for childcare, thereby enabling their effective participation in the
productive and public spheres. Women are accorded equal socia status and rights with
men in the Constitution (art. 77) ... The DPRK made substantial gainsin bringing
women into the labour force; by 1998 women accounted for 48.4 per cent. This country
isaso one of the rare examples of complete pay equality between men and women. The
Government’ s deliberate attempt to feminize sectors, such as public health (67.3 per cent)
and education, demonstrates the success of its effort, though there does still exist some
gender hierarchy with men occupying higher skilled (and thus more lucrative) positions
than women.” ¢
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61.  Those achievements in the economic and social fields should not obscure various
difficulties that have permeated the system sinceitsinception. Thereisinherently adifference
between de jure guarantees and de facto implementation. There were/are still prejudicial
stereotypes - particularly the belief that the woman’s place isin the home - which traditionally
undermine women's rights.

62.  With regard to child development, the constructive aspects of the actions of the
Democratic Peopl€e’' s Republic of Korea are seen in this analysis.

“The DPRK has alongstanding State policy of collectively supporting children’s care,
upbringing, education and overall socialization. The codification of standards for the
care of children began as early as 1947 with the Rules of Childcare, in which the State
assumed responsibility for providing childcare. Subsequent legislation in 1949 - the
Rules of Childcare Centres - further developed regulatory standards.”**

63.  Behind this, there has always been a sense of ambivalence, implied by the following
observation:

“The DPRK’s policy framework related to children is extremely comprehensive.
However, itsrealisation is contingent on intensive investment in multiple sectors and
layers of institutions. Economic constraints have, in effect, led to under-investment
raising questions about institutional capacity to deliver on children’s entitlements.” *2

64. In redlity, there has been a marked decline in child development since 1995, with a
disquieting rise in infant mortality, stunting and malnutrition. There are also various
discrepancies affecting both women and children, as seen below.

65.  Sincethe mid-1990s, women and children have become much more vulnerable for a
variety of reasons. First, the crisis has pushed many women and children to leave their homesin
search of employment and food elsewhere. There has also been arise in the number of
abandoned or street children. Second, the fact that they have left home without seeking a
traveller’s certificate subjects them to various sanctions owing to the pervasive State control over
people’ s movements. Third, many have crossed bordersin search of basic necessitiesin other
countries; in the process, they may also become victims of smuggling and trafficking. Fourth,
they may also suffer multiple victimization, as many may be classified asillegal immigrants
subject to deportation, on the one hand, and are subjected to punishment upon return, on the
other hand. Fifth, thereislittle official information on the issue of violence against women and
children. However, non-governmental sources have reported many instances of violence.

66.  The concluding observations of the Committee on the Rights of the Child (see
CRC/C/15/Add.239), adopted after consideration of the second periodic report of the
Democratic Peopl€’' s Republic of Korea under the Convention on the Rights of the Child,
reaffirm many of these concerns. On a more positive note, the situation has improved dlightly
in relation to the health and nutritional status of women and children since the food crisis has
abated, e.g. in regard to the reduction of acute malnutrition (wasting), and the more inclusive
policies towards children with disabilities owing to recent law reform are welcome. A new
inter-agency food/nutrition survey is due to take place in the near future in the country; this
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should help to provide an updated assessment, with an impact on the question of how much food
provided by foreign humanitarian aid hasin fact reached women and children in recent years.

[I. RECOMMENDATIONS

67. In retrospect, it appear sthat while there have been some constructive developments
in the Democr atic People’ s Republic of Korea in recent decades, there are a variety of
discrepancies and transgressions - several of an egregious nature - in the implementation of
human rightsin the country, calling for immediate action to prevent further abuses and
provideredress. To promote and protect human rightsin the country, the following
recommendations are imperative, but non-exhaustive.

68.  The Democratic People s Republic of Korea should:

(@) Abide by international human rights standards, including the four human
rightstreatiesto which it isa party, follow up the recommendations of the monitoring
committees set up by these treaties, and accede to and implement other relevant treaties;

(b) Reform laws and practicesthat areinconsistent with those standards;

(© Uphold human rightstogether with democracy, peace, sustainable
development and demilitarization, with greater spacefor civil society participation at all
levels of decision-making and implementation;

(d) Respect therule of law, particularly the promotion of an independent and
transparent judiciary, safeguardsfor the accused/detainees, access to justice and civil
society participation, and checks and balances against abuse of power, e.g. through
the establishment of a national human rights commission or equivalent, genuine
non-gover nmental or ganizations, and active and independent media;

(e Reform the administration of justice, particularly to improve the prison
system, abolish capital and corporal punishment and forced labour, and end preventive or
administrative detention aswell asthe detention of political prisoners;

) Addresstheroot causes of displacement, prevent persecution and
victimization of those who are displaced, including when they return to their place of
origin, treat those who are displaced, smuggled and/or trafficked humanely, and foster
social reintegration of returnees,

(9) Provideredressfor transgressions, such asthosein relation to the abduction
of foreign nationals, through expeditious and effective processes,

(h)  Build the capacity of law enfor cement bodies and the public to protect
human rights through proactive programmes of human rights education that are
gender - and child-sensitive and promote a critical analysis;

(1) Issue aclear directive, perhapsin theform of a national human rights action
plan prepared with broad public participation, to law enforcement bodies and other
authoritiesto respect human rights;
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g) Ensurethat humanitarian assistance, including food aid, reachesthe tar get
groups, with unimpeded access and transpar ent monitoring and accountability;

(k)  Invitethe Special Rapporteur and other mechanisms, as appropriate, to visit
the Democratic People s Republic of Koreato take stock of the human rights situation and
recommend reforms;

() Seek technical assistance from the Office of the High Commissioner for
Human Rights and other agencies, as appropriate, to support activitiesto promote and
protect human rights.

69.  Other membersof theinternational community should:

(@) Influence the Demaocr atic People’ s Republic of Korea constructively to follow
the directions noted above;

(b) Uphold the protection of refugees and other personswho have fled from the
Democratic People' s Republic of Korea, including the principle of non-refoulement and the
grant of at least temporary refuge/protection, and end bilateral and other arrangements
that jeopardize thelives of those who seek asylum;

(© Promote orderly and safe channels of migration with the Demaocr atic
People s Republic of Korea in order to reduce clandestine channels and promote
inter country cooper ation to counter human smuggling and trafficking, while treating the
victims humanely;

(d) Provide space for long-term solutionsto help refugees, including local
settlement in the first-asylum country, resettlement in third countries, and safe and
voluntary repatriation with adequate follow-up, and strengthen international solidarity in
sharing the responsibility to carefor refugeesand migrants,

(e Ensurethat aid and assistance reach vulnerable groups by means of
transparent monitoring and accountability, supported by unimpeded access by
humanitarian organizations.
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