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Pes3rome

CrienuaabHBINA IPEICTAaBUTENb OCYIIIECTBHIIA O3HAKOMHUTEIBHYIO 1MOe31Ky B Typiiuto
¢ 11mo 20 okTs6ps 2004romaa, B X011 KOTOPOi OHA BCTPETUIIACH C BBICIIIUMH JIOJKHOCTHBIMH
JTUIIAMH TTPABUTENIBCTBA, IIMPOKUM KPYTOM MPABO3AIMMUTHUKOB U TIPEICTABUTEIEH
MEXTyHAPOIHBIX MEKITPABUTEIIbCTBEHHBIX OPraHU3aIuii U rocyaapcTB. Llenbro moe3nku Obuia
OIICHKA TIOJIOKEHHUS U POJIH MPABO3ANTUTHUKOB B TypIIuu.

B pazgene | CneunanbsHblil mpeacTaBUTENbh OMUCHIBAET MTPABOBOM U HHCTUTYIIMOHATBHBIN
KOHTEKCT, B KOTOPOM paboTaroT MpaBo3aliuTHUKU B Typruu. OHa IpUBETCTBYET MPOLIECC
pedopM, aKTUBHO OCYIIECTBIISIEMBIX ITPABUTEILCTBOM, OCOOEHHO B 00J1aCTH oOecTeueHust
cBOOOBI BBIpAXKEHHSI MHEHU, cOOpaHuii u accormarui. OHa Mog4epKuBaeT HEe0OX0IUMMOCTh
yrayOIeHust 3TOTo MPoIlecca U pacpOCTPaHEHHUs ero Ha 3aKOHBI, PETYIUPYIOLIUE IeATETbHOCTh
don0B 1 podcor30B. OHA TaKKe C yIOBICTBOPECHHEM OTMEUAET pa3padOTKy HAIlMOHATBHBIX
CTpaTeruii U co3gaHue yUpeKIeHUN MO MOOUIPEHHUIO U 3allUTe MpaB YeJOBeKa B CTpaHe, OJHAKO
OTMEYAeT, YTO HEOOXOUMO MPHUIIOKUTD JOTOIHUTENbHBIE YCUIIHS JIJISl TOTO, YTOOBI 00ECTIeYnuTh
UX aJIeKBaTHOE (PYHKIIMOHUPOBAHUE.

B pasnene || CnernuanbHbIi peacTaBUTEIh pacCMaTpUBAET MOTESHIIMAI ITPaBO3aTUTHUKOB
B Typumu v MpensaTCTBUS, COXPAHSIONMIUECS B UX JAesaTeNbHOCTH. OHAa MPUBETCTBYET
3HAYMTENIbHOE YJIYYIICHHE UX TTOJIOKEHUS, OJTHAKO OTMEYAET, YTO, HECMOTPS Ha U3MCHEHUS,
MpoucIIene B chepe 3aKOHOAATENbCTBA, MPABO3AIIMTHUKHY MTPOJIOJDKAIOT CTATIKUBATHCS C
MPENSATCTBUSMH B CBOEH pabOTe, B YaCTHOCTH B 00JIACTH IMTyOJMYHOTO BBIPKECHHS
00€CIIOKOCHHOCTEH, CBSA3aHHBIX ¢ MTpaBaMu 4YennoBeka, co3aanus HITO u gqoctyna k nadopmanmum
1 (pMHAHCOBBIM cpecTBaM. CIeMabHBIN TIPEICTAaBUTENb BRIpAXKAeT 03a00YEHHOCTH 110
MOBOJTY YHCJIa CYICOHBIX MpecieJoBaHUHN U O0JIbIINX mTpadoB, HATAraeMbIX Ha
MPaBO3alTUTHUKOB, U B3TJISIOB Psja MPEICTAaBUTENEH TypEIKUX BIACTEH, MHOTHE M3 KOTOPBIX
MIPOJIOJDKAIOT BOCIIPUHUMATH MPABO3AIIMTHUKOB KaK MPOTUBHUKOB. Hakoner, CrienpaibHBIN
MIPEACTaBUTENh OTMEUYAET HEOOXOAMMOCTh pa3pabOTKH CTPATETHi 10 JAIbHEHIIIEMY
OCYIIECTBIIEHUIO peopM C TeM, YTOOBI 00ECIIEUNTD MOTHOE OCYIIECTBICHUE OPHINYECKH
rapaHTUPOBAHHBIX MIPAB HA MECTHOM YPOBHE.

B 3akmroueHue JA0KJIaaa BBIPpAKACTCA YIOBJICTBOPCHUC B CBA3H C YIIYUIICHUCM ITOJIOKCHUA
MMPaBO3AaIMUTHUKOB 3a ITOCIICAHHUEC YCTBIPC Iogda 1 OTMCYACTCA, YTO IIPOLECCC pe(bopM O6J'I8.IlaeT
MOIITHBIM ITOTCHIIMAJIOM, CITOCOOHBIM 00ECIIEYNTh U3MEHEHHUS B MTOJ0KEHUU MMpaBO3allIUTHUKOB
H BOCIIPpUATHUHA ITPABO3AIMUTHBIX OpFﬂHH?»B.I.[Hﬁ B CTpaHC. O,Z[HaKO OTH npeo6pa3013aHH;I
OCTAaHYTCA HEC3aBCPUICHHBIMUA 0e3 IOJIHOro OCYHICCTBIICHUA pe(bopM Ha BCCX YPOBHAX
YIpaBJICHUA. HOBTOMY JA0KJIaJd 3aKaHYUBACTCA pAA0OM peKOMeH,Z[aI_II/Iﬁ, HaIpaBJICHHBLIX Ha
obecreyeHne OCYIICCTBIICHUA pe(bOpMLI Ha MCCTHOM YPOBHEC U TEM CaAMbIM YCTPAHCHHEC
OCTaroImIuXxcCs HpeHHTCTBI/Iﬁ B ACATCIBHOCTH IIPABO3AIIUTHHUKOB.
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Introduction

(1) Pursuant to Commission on Human Rights resolutions 2000/61 and 2003/64 the Special
Representative of the Secretary-General on hungatsrdefenders conducted an official visit to
Turkey from 11 to 20 October 2004. The Special Representative would like to thank the
Government of Turkey for extending thrsvitation and its full support during the visit.

(2) The Special Representative also wishexctammowledge the coopéian extended to her by
the Ministry of Foreign Affairs in the prepai@n of her visit and throughout its duration.

She commends the Turkish Government for its transparency and the availability of almost all
government officials with whom meetings weeguested. She welcomed the opportunity to
meet with the Deputy Prime Minister and Forefffairs Minister, the Minister of Interior, the
President of the Constitutional Court, the Defdertgsident of the Coudf Cassation, the Chief
Prosecutor of the Court of Catisa and other senior members@bvernment and Parliament.

(3) Apart from Ankara, the Special Represéwgavisited Diyarbakir, Istanbul and Izmir,

where she met Governors, regional Chiefs afuigy, Chiefs Prosecutors and Mayors. She
wishes to express her appreciation at the warm welcome with which she was received by local
authorities of each province. She is gratéfithe Office of the United Nations Resident
Coordinator and his staff for th@nvaluable support in the pragtion and during the conduct of
her visit. She also extends her gratitude ewide spectrum of members of civil society who

met with her, shared their experience and praViger with extremely useful information for her
work. She also wishes to extend her thankepoesentatives of the international community

who made themselvesalable for discussion.

[. THEHUMAN RIGHTSDEFENDERS ENVIRONMENT:
AN ERA OF REFORMS

(4) The Special Representative notes thawlsit took place at a significant time when

Turkey is entering a new phase of its pregren democracy, with an emphasis on reform
particularly in the area of human rights. Thievement towards reform has greatly strengthened
the prospects for change in areas critical ferghomotion and protection of human rights and

for the creation of conditions necessary to sustain the pace of institutional development in the
country.

A. General background on human rightsdefendersin Turkey

(5) During the 1990s, the political tensions arsliéng conflict in the south-eastern region of
Turkey created a difficult ensonment for human rights defenders. The policies and methods
adopted by the State to confront the armestenent of the Kurdish Worker's Party (PKK)

have been a prolonged and serious concern fariiesociety in Turkey. During the conflict,
individuals and organizations working at unveiling human rights abuses experienced multiple
obstacles and serious hostility to their woHuman rights defenders who denounced the
dramatic effects of conflict otne situation of human rights the south-east and questioned
State policies were frequently perceived as atitethe State and as PKK supporters. As a
result, representatives of non-governmental mgdions (NGOSs), lawyers, doctors, journalists
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and many others suffered from serious humgimts abuses, including arbitrary detention,
ill-treatment and torture, threats, but alssagipearances and extrajudicial killings. Those
working at monitoring the situation in tiseuth-east, a region under state of emergency

from 1987 to 2002, appear to have been disprapuately affected due to the excessive powers
vested in the regional authorities by the emergency laws.

(6) One of the main independent human rigittganizations in Turkey, the Human Rights
Association founded in 1986 by a group of l&ng/and human rights activists active in
denouncing human rights violations in Turkegports having facedastant harassment in

the 1990s. From 1991 to 1998, the NGO indicatedlibalf its representatives lost their lives
because of their human rights activities. Otlepresentatives were threatened, imprisoned,
prosecuted and tortured. Its offices were repéatatied, vandalizedral arbitrarily shut down.

(7) The end of the conflict in that regiand Turkey’s commitment to reforms in 2001 has
brought about a promising change in the reteghip between State institutions and the human
rights community in the country. A generaktdease in human rights violations and the
comprehensive scale of legislative changesaekaowledged by defendeishave resulted in a
significant easing of the environment in which they operate.

B. International legal framework

(8) Along with internal reforms, Turkey has recently ratified a number of international human
rights instruments, notably: the InternatioG@alvenant on Civil and Political Rights and the
International Covenant on Bcomic, Social and Cultural Rithin September 2003, and the
Optional Protocol to the Convention on the Righftthe Child on the involvement of children in
armed conflicts in May 2004. Turkey hasabigned the two optional protocols to the
International Covenant on Gihand Political Rights in 2004As concerns Council of Europe
instruments, it has in partiar signed Protocol No. 13 to the European Convention on Human
Rights concerning the Abolition of the Death Penalty in All Circumstances. Turkey has yet to
accede to the Rome Statute of the International Criminal Court.

C. National legal framework

(9) The activities of human rights organizations in Turkey are regulated by a multitude of laws
and regulations. Apart from provisions contd in the Constitution, these include: Law No.
2908 on Associations, Law No. 2762 on Foundatitres Civil Code, the Turkish Penal Code
(TPC), the Press Law, Law No. 2911 on kiegs and Demonstrations, the Law on the
Gathering of Donations, the Law on Policetiea and Competencies, and public order
legislation. In the past, these laws which eamd provision conflicting with rights guaranteed
in the International Covenant on Civil and Pahii Rights and enshrined in the Declaration on
the Right and Responsibility of Individuals,dsps and Organs of Society to Promote and
Protect Universally Recognized Human Rightd &anndamental Freedoms were used to curtalil
human rights defenders’ freedom of expressisaembly and association, mostly for reasons of
national security.
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(10) Since 2001 however, the last two Governtadave launched arges of impressive
constitutional and legislative reforms. In many instances, changes addressed important
shortcomings in the domain of human rightstpction. The number, scope and pace of reforms
have made it difficult to monitaall developments. Nonetheless, the Special Representative
would like to examine changes stagelevant to the situatiaf human rights defenders.

1. Constitutional amendments

(11) On 3 October 2001, the preamble and 33lesticf the old Constitution, a text heavily
criticized for its restrictionsf fundamental freedoms, weaenended liberalizing provisions
concerning freedom of expressi(art. 26), association (art. 3®)d assembly (art. 34) and
abolishing death penalty. Another packad constitutional reforms adopted in May 2004
revised article 90 and recognized the su@eyrof ratified international and European
conventions over domestic law.

2. Legidativereforms

(12) Nine legislative packages were also pagséiae last three years and new civil, penal and
criminal procedure codes were adopted. fefierms include key measures on fundamental
freedoms, of particular relevance to the framewmo which human rights defenders operate.

Freedom of expression

(13) In the past, civil, criminal and electoral laws and the laws governing associations, the pres:s
and the electronic media contasheestrictions on freedoms of@ression and information that

were used to obstruct human rights activities, in particular the issuing of press releases, reportini
on human rights abuses, or raising awarenesisehuman rights situation in the country.

(14) Several articles of the fkish Penal Code frequently usedprosecute defenders have
now been amended. In particular, the first reform package reduced the maximum sentence
provided by article 159 of the Ral Code for “insulting the State and State institutions and
threats to the indivisible unity of the TurkiBepublic” from six to three years. The seventh
reform package reduced its minimum sentence fome year to six months and narrowed its
scope by excluding opinions intended only to criticize but not to “insult” and “deride”
institutions. In the seventh reform packaaeicle 169 (“aiding ad abetting terrorist
organizations”) was narrowed by removing fevision that included in its scope “actions
which facilitated the operation of terrorist organizations in any manner whatsoever”. Lastly,
article 312/2 that criminalizedricitement to enmity and hatredlas amended, abolishing fines
and establishing the “endangering of publidesi as an essential element of the crime.

(15) The legislative reforms alsmldressed restrictions t@édom of expression within the
Anti-Terror Law. In particular, the seventh package strengthened the amendments made by the
first package to article 7 of this law concerning “aiding and abetting a terrorist organization” by
inserting a restriction to “incitement to resorttogviolence or other terrorist means”. Article 8

of the Anti-Terror Law concerning “propagandaagt the indivisible unity of the State” was
repealed as part of the sixth reform package.

(16) In January 2003, the requirement torsitlall declarationsrad press releases for
inspection by the highest local civilian autho@4 hours before their publication was repealed.
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Declarations and publications can still be seized by the highest local civilian authority in some
cases, but must be forwarded to a courtrst fnstance within 24 hours, which must hand down
a decision within 48 hours.

(17) The fourth reform package amended artlfef the Press Law to protect owners of
periodicals, editors and writers from being for¢edeveal their soges and scientific and
artistic works were excluded from the scope titkr 426 of the law, wich bans publications on
the grounds of moral principles. On 9 J@@94, a new press law (LaMo. 5187) was passed.
In 2004, State television and radieannels began broadcastsanguages other than Turkish,
thereby implementing the August 2002 law.

(18) While welcoming these extensive reformesfenders have expressed concerns that
amendments to the law remain insufficient to guarantee the freedom of expression they need to
conduct their activities. Iparticular, changes farticle 159 reduced sentences for “insulting or
belittling” State bodies, but retained the offeteriticizing “Turkishness, the Republic, the
Grand National Assembly or the moral persanafjthe Government or the military security
forces of the State or the moral personageejulliciary”. Similarly, defenders apprehend that
the amendment of 9 August 2002, which limits thepscof punishable offences to situations

with intent to insult, may still benterpreted in such a way asr&strict freedom of expression.
These apprehensions find justification when viewed in the light of actions such as the criminal
prosecution of the head of the E&branch of the HRA on 8 December 2003 under the
amended article 159, for a speech given on 28 B3 during a panel on “Human Rights in
Turkey”.

(19) Concern was also expressed regarding céetrs to freedom of expression introduced in
article 26 of the Constitution in 2001 “for the puoses of protecting tianal security, public

order and public safety, the basltaracteristics of the Republingsafeguarding the indivisible
integrity of the State ...” by defenders who indicatieat such wording had been used in the past
to penalize peaceful expression of opinion or dissenting views.

Freedom of assembly

(20) Existing restrictions on peaceful assenfblynerly used to obstruct expression of public
protest have been eased. The October 2@fifa&on on the implementation of the Law on
Public Meetings and Demonation Marches confirmed a redion from 72 to 48 hours in the
time required to request pession to hold a demonstratioifhe seventh reform package
limited the ability of governors to ban or postponeetings to cases where there is a “clear and
iImminent threat of a criminal offence being committed”.

(21) The Special Representative welcomes such liberalization but notes that the law retains
certain restrictions, in particular with regaadplaces where public gatherings can be held -

the law imposes a 300-metre distance from@urylic building or major road crossing.
Demonstrations and press releases by naturetselkw public attendin, and restricting them

to places away from crowded streets and areasmizes their ability to reach citizens, and can
be seen as defeating the object of the right.
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Freedom of association

(22) Crucial to the work of human rights dediers is the new law to regulate freedom of
association that will replace tlegisting restrictive regime, which seriously impeded the creation
and operation of human rights organizationsvega important changes in the new legislation
should facilitate the establishmeartd development ofsaociations and ensure that they are no
longer seen as a threat.

(23) In particular, the Special Representative notes that article 5 of the current law has been
repealed and replaced by article 30 which broadke scope of authorized objectives for NGOs
to include “cultural” aims such as the defence of minorities.

(24) Restrictions on founderadmembers of associations hdoeen relaxed. NGO statutes
have been simplified and a standstatute model is being developed.

(25) The possibility for State authorities taarfere in NGO operations has also been limited.
Security forces will only be allowed to enter themprses of an organization with a warrant. In
case of irregularities, governors would firsvbdo issue a written warning, providing NGOs
with an opportunity to rectify the situatidrefore sanctions can be taken. The list of
infringements leading to a palty has been reduced.

(26) The new law also liberalizes intermetal cooperation. Permissi for meetings with
foreigners will no longer be required, and prages for national NGOs to establish branches
abroad or international NGOs to open branches in Turkey have been simplified. Receiving
funding from abroad would only be submitted ptimnotification to releviat authorities. Some
of these provisions, however, resulted in the veto opposed by the president on grounds of
unconstitutionality.

(27) The Special Representativievertheless, welcomes these changes as a remarkable step
towards improving the situation of human rigbtganizations and hopes that the legislative
reforms will be accompanied by a change in the perception of human rights defenders as
adversaries that, she noted, still persists at certain levels of Government.

(28) It must also be noted that the new tan association only applies to NGOs formed

as associations. Foundations and religmursgregations continue to be regulated by

very restrictive statutes and to be sup@&diby the Directorate-General for Foundations.

A number of human rights organizations inchglthe Human Rights Foundation of Turkey,

an organization working on torture, have beamted as foundations. One of the problems with
the current legislation regulating foundations &t ttonsiderable financial resources are required
to set up a foundation and thagtl are limitations on fundraising.

(29) At the time of her visit, the new law had not yet been passed and associations were still
regulated by the restrictive regime of Law.N2908. She welcomes reports that since then
Parliament haadopted it.
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Counter-terrorism legislation

(30) Apart from restrictions on their rights express and orgad, defenders suffered
particularly from the use of anti-terrorisnglslation. The Anti-Terror Law was amended to
exclude non-violent actions from the scopé®fpplication. The Special Representative
welcomes the abolition as paftthe constitutional package of 2004 of security courts, which
had been used to prosecute human rights defenders.

Trade union legidation

(31) Legislation regulating trade uniongemback to the 1980s, lacks conformity to
international standardsd has not been revised. While the right to form and participate in
collective action is legally recognized, the resivie regime applied to trade unions in other
aspects dilutes the efficiency of this right. It was brought to the Special Representative’s
attention that candidates mustvhavorked for at least 10 years in their sector before they
qualify for office in a trade union. Individualgshing to join a union must register their
membership with a notary at a high fee. Eradions which, contrary to associations now
supervised by the Department of Associationtiooe to fall under the oversight of the security
forces, must secure official authorization tgamize meetings or demonstrations and allow the
police to attend and record their discussions.

(32) The right to strike, while officially recoged, is limited in practice. General strikes and
sympathy strikes and go-slows are forbil@®d strikes are banned in numerous sectors
especially in the public service (public transport, health services, and teachers). The right to
collective bargaining is also limited, with only very few unions allowed to participate in
collective negotiations.

(33) The Special Representative welcomes the commitment of the Government to change,
expressed in the scope and pace of the refbtawever, as pointed out above, in certain areas
relevant to the work of human rights deders reforms have relaxed but not removed
restrictions. Further improvemes are thus still necessary to complete the reform process.

D. National institutions supporting human rights defenders

(34) Along with the reform process, t@®vernment displayed a serious commitment to
addressing human rights issues in its policis.part of the reform process, it has started
developing national institutions to protect human rights. Existing judicial institutions, benefiting
from the constitutional and legafoems, have started workirags guardians of fundamental
freedoms.

1. New attitudes

(35) Following the revision of the Constion in October 2001, the Constitutional Court
(established in 1962 to assess the constituttgrad legislation), has been empowered

to examine challenges toetltonstitutionality of the 600Wss passed in the wake of

the 1980 coup d’état, which will strengthen tren€titutional Court’s pretction of individual
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liberties. Additionally, the Special Representative was informed that international treaties
ratified by Turkey, in particulaconcerning human rights, amew directly applicable into
Turkish law and shall prevail in @flict with domestidegislation.

(36) Traditionally, due to the absence of an appeals level in the Turkish judiciary system, the
Court of Cassation which represethe Turkish Supreme Court Appeals performed the role

of a court of appeal. In 2004, however, appealstsavere established by law to review cases
on their merits.

(37) The Special Representative was informed tihe Court of Cassatidras started to play a
very positive role as the guardian of fundamental freedoms by issuing decisions referring to
international human rights standards. Thaitzoranch of the Human Rights Foundation of
Turkey reported to the Special Representatiat in September 2004, the Court had quashed a
sentence passed against them under article 158 éfehal Code for “insulting the Ministry of
Justice” on the basis of not taking into accaumendments made toetlarticle, which required
the “intent” to insult. The Deputy-Presidagitthe Cassation Courhd many defenders have
expressed hope that this new ati# by the Court will eventualkgsult in subordinate courts
also using these standards in their assessment of the legality of proceedings initiated in the
courts. The Special Representative finds thigtprospect has a special significance for the
disturbing issue of the use jodicial proceedingas a means to harass, intimidate and punish
defenders for their activities in defence of human rights.

(38) The Special Representative met with @hair of the Human Rights Parliamentary
Commission created in 1990. The Commission, whiclctions as a monitoring mechanism, is
composed of 24 members reflecting the distributibseats in Parliamentit conducts on-site
visits to detentions centresid prisons, receives and intigates individual applications
concerning alleged violations of human riglaisd issues reports that are forwarded to the
relevant institutions or Govemment offices for action. Defendehave reported that this
institution has been open to dialogue with NGOs.

2. New initiatives

(39) In 2001, the Human Rights Presidency watablished by the Government in the
Prime Minister’s office with the mission tversee human rights issues including the
implementation of efforts in this field and ¢oordinate with relant private and public
structures working on human rights.

(40) The Deputy Prime Minister/Mister of Foreign Affairs, in charge of human rights in the
Government, chairs the Human Rights High Caumdich brings together the undersecretaries
of the Prime Ministry, the Minister of Justice,tbe Interior, of NationgEducation, and Health.
The Council oversees the reports of the HulRmits Advisory Council, a subordinate body
which consists of high-level government oféits and representatives of NGOs, including the
Bar Association and the Medical Associatiofhe Advisory Council drafts recommendations
regarding human rights policy and its implemebotator consideration by the Government.
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(41) During her meetings, the Special Reprgative was informed that in 2003, the Human
Rights Presidency had conducted an awassrcampaign about human rights and existing
mechanisms to report abuses. Posters wertedrin encourage the population to resort to the
provincial and human rights boar@sguestionnaire was develoded people to report abuses,
which can be submitted through complaint boxes or on line.

(42) Human Rights Boards also referred tédasnan Rights Councilsave been established
since 2001 at the provincial and district levelsonduct investigations @fllegations of human
rights abuses and transmit their findings to competent authorities for relevant administrative or
legal action. They are also in charge of humghts education at the local level. The Boards
are chaired by the governor or deputy governdrtarir membership includes representatives of
public offices including the mayor, representasivof the Provincial General Assembly, local
representatives of political parties represented in the Grand National Assembly, university
rectors, a lawyer identified by the governorgpresentative from the trade and industry chamber
and one from a trade union, both identified bygbeernorship, a representative of the media
identified by the governorship, the chairmamirthe Mukhtar's association, a representative of
the school-parent union identified by the gowgrrihe local bar association and medical
chamber, and at least three NGOs identified by the governorship.

(43) According to official sources, 931 boalds/e been established. Every board has an
application desk in charge méviewing applications for propésllow-up. Boards have monthly
meetings and report to the Human RigRtesidency on a quarterly basis.

(44) The supervision of assations was transferred from the security services to a newly
created Department of Associations within Bi@istry of Interior. Defenders universally
acknowledged that this represents a positive ldpweent to the old regime, where the police and
security services were responsible far #ministration of associations and NGOs.

(45) In July 2003, the newly established Justicademy started to train candidate and serving
judges and prosecutors. A particular focus gigsen to international & and human rights, and
manual and handbooks on human rights were bliged. Training is also being provided to
staff from the Ministry of Justice, lawyers and notaries.

(46) The Special Representative was also inéafitinat the subject of human rights has been
included in the training of the police at the loleadel. In Izmir, police training manuals contain
a chapter on human rights and in Bingdl, theefcbf police has deveped leaflets to raise
awareness about human rights violations aedake of the police in combating them.

3. Persistent gaps

(47) Despite these promising initiatives, the SaleRepresentative noted that some of these
institutions have not started to function in practice and others present serious shortcomings. In
some regions, human rights boards still have to be officially established while others have not
yet convened meetings or done so only spordglickluman rights defeders have expressed

great reluctance to participate in these boargkquestioned the princgbf having a State body
looking into violations committed by State agenks particular, theyave questioned their
independence and composition.



E/CN.4/2005/101/Add.3
page 12

(48) After careful review of these boards, 8ygecial Representative finds that despite reforms

to exclude the security forcesomposition and the selectioropess of these boards remain
problematic. Board members consist for the most part of representatives of the State or political
parties in power, while the rest are selectedextitbcretion of the governor. In many instances,
NGOs invited to participate ke little human rights knowledg® experience, and there are
apprehensions that selection is largely based on political affiliation or on considerations other
than commitment and relevance to human rights. While there may be some benefit in including
other sectors of the civil society besides humghnts NGOs, the fundamental purpose of these
boards is to focus on human rights issues andeaddromplaints of violations. The expertise,
experience and relevance of members of these boards will ultimately determine the quality of
their work and success in achieving the purpogbef establishment. At the present, this
expectation seems to be far from realistic.

(49) The modus operandi of the boards is pledlematic. Boards are chaired by governors
who control the agenda of meetings. Case®vest are decided upon by a majority vote, which
in light of the composition of the boards, leaves NGOs and human rights experts with only little
say. Additionally, boards are dependent on theegmorship to provide them with offices and
secretarial support as they have no budget of their own.

(50) As aresult of their lack of independeiacel, for some, of a human rights-based approach,
many Turkish human rights NGOs, including tHuman Rights Association and the Human
Rights Federation of Turkey, still decline partidipg in the boards. Ieeveral cases, defenders
also questioned the genuineness of the State’s dedise/e them participate in the process.
NGOs indicated that often the Governorship imaited them on the Boards while at the same
time, initiating prosecutions against them. Fatamce, in 2002, the I1zmir branch of the Human
Rights Association received an invitation from the Governor to participate in the boards. The
same week, the police raided the organization’seféind confiscated their files and computers.

(51) In her meetings, the Special Representatmentahat despite having been in existence for
three years, most boards have received only f@@scaThe Deputy Governor of Bingdl reported
that only four or five complaints had been receigedar. Contrary to statements made by some
officials, the Special Representative does not believe that this reflects the absence of human
rights problems but rather a lack of trust imarareness of the system. She also notes that a
number of the cases reported to these boardsodigases of human rights abuses but rather
cases for city council mediations.

(52) Another limitation to the positive steps taken by the Government in the field of human
rights is that the transfer of the supervisiorasgociations away from the security forces is not
yet complete. In some areassaciations temporarily remain under the control of the security
services, notably in Istanbul and Ankara. In areas where the transfer has already taken place,
officials responsible for supervising and injp&g associations under the previous arrangement
have been transferred to thew Department of Associatio change of structure has

undeniably taken place; however, renewed effogg@quired to ensure that the mindset of those
working in the Department follows the spirit of the reform.
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(53) Despite encouraging initiatives, the Special Representative notes that as of yet, no
independent nationdluman rights body exists to monitor human rights nationally and to conduct
independent investigations. While the Parliamentary Human Rights Commission accomplishes
commendable work, by naturecdannot be considered an independent human rights body.
Besides its composition, its authority is limitedtasannot table legislain, is not consulted on

draft bills and does not have @g/n powers of investigation. She also notes that the law
concerning the creation of an ombudsperscanasdependent and impiat mediator between

civil society and the authorities dradter 2001 has not yet been passed.

II. PERSISTENT OBSTACLESTO THE WORK OF
HUMAN RIGHTS DEFENDERS

A. Capacity of thedefenders community

(54) Inthe course of her visit, the Spe&a&presentative met with a host of civil society
representatives remarkable for their number and enthusiasm. The Special Representative was
impressed to see how vibrant the human rigldgement has been in Turkey despite difficult
circumstances. NGOs have managed to docunasas, raise issues within and outside the
country and to create national networks of hamights defenders through the creation of
temporary platforms to address specific issudany Turkish human rights organizations are
members of recognized international human rigihtlGOs or work in cooperation with them.

Such cooperation has allowed th&maccess international human rights bodies, including the
United Nations Commission on Human Rights.

(55) The Special Representative is encouraged by the existence of a genuine and active humat
rights community in Turkey, which is actively implanted throughout the country including
NGOs branches at the municipal level.

(56) A majority of human rights defenders inrkey work within organizations - associations,
foundations, professional baks, or trade unions. A few act individually or as members of
platforms that are loose, temporary, issue-oriented structures. Defenders overwhelmingly come
from civil society, while only a few are civil servants, most of them teachers. Turkish defenders
come from varied backgrounds, including lawyénsmnan rights activists, physicians, trade
unionists, students, journalists, writers, artiastgdemics, which leads to a diverse movement
covering a wide range of issues.

(57) Defenders work on a vast array of isswéh NGOs, mostly on the protection of civil

rights including freedom of expssion, fair trial, tortug and ill-treatment, andemocratic rights.

A number of organizations also work on econgraaxial and cultural rights, in particular

minority rights, language rights, education daiabur rights. Women'’s issues are also well
represented in civil society. A full list of all the NGOs the Special Representative has met can be
found in the appendix to the present report.

Polarization

(58) In the course of her dialogue with bothhauwities and human rights defenders, the Special
Representative observed the existence of aemely polarized environment. It was pointed
out to her that in the 1980s and 1990s, maggmizations were active in denouncing abuses
perpetrated in the course of countering the vicdein the south-easteregion and in calling for
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the respect of all human rights including tb&the Kurdish population, a position that the

Kurdish armed groups also claimed as a partaf tigenda. As such, and despite their peaceful
activities, defenders were perceived by mangidisig with the armed groups and thus heavily
targeted. The effects of such a polarized environment are long lasting and their impact continue
to be felt today. Mutual distrust remamstremely high and most organizations, while
acknowledging changes, continue to expreseme caution and questitimee genuineness of the
Government's efforts.

B. Improvementsin thesituation of defenders

(59) Defenders have acknowledgibat their situation has notably improved since the end of
the armed conflict and welcomed the relaxing effect of the legislative reforms. The complete
lifting of the state of emergency in the soastern region in 2002 has also had a positive
impact on their situation. The last reporiaofattempted killing dates back to 1998, when

the director of the Human Rights AssociationkiArBirdal was shot at. Attacks, torture,
ill-treatment and assaults against defenders have also abated.

(60) In the past two years, raids againganizations, closure of offices and seizing of
materials have decreased. The last repaiidé dates back to December 2003 against the Van
and Hakkari branches of the Human Rights Agg@mn. The practice of closing down offices,
common in the 1990s, has apparently stopped.

(61) Generally, defenders haraported that their personal safé@s improved but insisted that
they continue to suffer from obstacles andisgts, noting a shift from overt targeting through
killings, assaults and torture to more insiditaurgjeting by legal aan, defamation and fines.

C. Persistent obstacles

1. Difficulties to publicize human rights concer ns and
surveillance and policing of demonstrations

(62) In its comments on the report, the Govemimeferred to three circulars issued by the
Ministry of Interior with instructions to theoncerned authorities regarding activities of the civil
society for the promotion argtotection of human righfs. The Special Representative has noted
the instructions and guidelines in these circulars and sees these as important and positive
measures, indicating that the Government is catadto rectifying the practices adopted by the
security forces and other Stagencies that may impede NGO activities or peaceful civil action
for the promotion and protection of human righkdowever, from the reports she has received
the Special Representative concludes that compliance with the instructions issued by the
Ministry is still erratic and not implemented to an extent that prevents the occurrence of
violations.

(63) Defenders and organizatis reported that their phonesntinue to be tapped, their

premises watched and their members followed. Several members of the Human Rights
Association in Istanbul who had organized i&gte picnic over their cell phones last June

reported that the police arrived at the picnicakbon, asking for their authorization to hold a

meeting. Human rights defenders have reported that security forces have initiated cases agains
them based on information gathered through surveillance. In his meeting with the Special



E/CN.4/2005/101/Add.3
page 15

Representative, the Security Chief of Istandidinot deny that intelligence was gathered but
pointed out that it is carried out through legal procedures.

(64) Defenders also reportedattpress conferences and public gatherings are invariably

attended by numerous police officers recoradinghotographing participants. Heavy police
presence results in deterring attendance of the population at human rights events and intimidate
defenders.

(65) In practice, press reless reports or demonstratigmsblicizing human rights concerns

still encounter obstacles. In December 2003rfstance, posters published and distributed by
the Human Rights Association to commemorate Human Rights Day were confiscated by the
public prosecutor in Van on the basis that som@fposters contained Kurdish, that their being
displayed would damage the indivisible integofithe State, and that the association was in
this way trying to create minorities in therkish Republic on the basis of race, religion,

sect and regional difference. Posters were then also confiscated in Hakkari, Adiyaman

and Mardin.

(66) The policing of demonstrations in Turkeynans an area of coneefor defenders. Cases
where the police outnumber defenders are numerradisegports of use of excessive force against
protesters, in particular studsrand trade unions, continue. Delers also indicat that those
who report ill-treatment during demonstrations @ften charged with “resisting arrest by force”
(art. 258) to legitimize adverse awii While the authorities statéluat force is only used when
demonstrators become violent or act in breafgbublic order, thé&pecial Representative
emphasizes that it is the responsibility of the&tatshow restraint in its methods of crowd
control.

(67) Due to continuing restrictions on authedZocations for demonstrations, many protests
are considered illegal. As a result, many defenders are arrested for participating in unlawful
gatherings.

2. Administrative hurdles

(68) The old association law was still being applied at the time of the visit. Under its regime,
defenders continued to encoeinhumerous administrative huegdlin setting up and operating
organizations. While legal requiments to form an associatiappear straightforward - seven
persons (real or legal), a name, a logo, a ga&utd an application - in practice defenders

face a cumbersome administrative process which can result in legal proceedings for minor
administrative irregularities itheir applications. In 2003, a case was initiated by the public
prosecutor against the Human Rights Agendarnmr, a new human rights association, because
some articles in its proposed st were not in the right ordand the indicated membership fee
was monthly rather than yearly.
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(69) Organizations continue to report difficultiesojpening provincial branches. In particular,
Mazlum Der reported not being &otized to use a local member’s legal practice as the contact
address for their branch and having to opseparate office, resulting in additional costs.

(70) The ability to form an organization and be a member continues to be restricted, excluding
members of certain public services and indlisls convicted of certain offences. The
requirements to check the crimirmratords of each member forepious convictions and have
certification of their addrss and identity cards have provertipalarly cumbersome for larger
associations with numerous mbkers and branches. Moreover, in 2003, information thereby
gathered continued to be used as the basis for legal proceedings against NGO members.

3. Monitoring of NGO activities

(71) Defenders’ activities continue to be closely monitored by State authorities. While the
provisions requiring Government Commissiontersake notes and record information at
general assemblies have been repealed indveassociation law, the practice continues.

On 3 October 2004, a Governmé&ummissioner attempted to entemeeting of the Ankara
branch of the Human Rights Association wiglearding devices. Defenders also reported that
security forces are often present at privatetings and sometimes number NGO members.
Many organizations reported thegcurity forces often requekbe identification cards of people
in attendance and record their identity.

(72) The Human Rights Federation of Turkeported that in June 2003 two plain clothes
police officers demanded to observe a seminafoi@nsic practitioners on the Istanbul Protocol,
organized jointly with the Turkish Medical Assation and the Associatioof Forensic Science
Practitioners, on the basis of spreading propdgdor illegal organizations. The organizers
refused and wrote a complaintttee Governor of Izmir. Aa result, an investigation was
opened against practitioners attending the seminar, on the basis that during the training
propaganda on behalf of PKK/KADEK had been @tout, the spiritual personality of the State
had been insulted, and the secufitsces had been slandered.

4. NGO aims

(73) By law, NGOs can only conduct activities foressé their statute. Nearly all defenders
have reported encountering obstacles in cagrgunt some of their activities because the police
or the Department of Association decided theyenautside of their mandate. In particular, a
case was lodged against Goc Der, a migrantgmirzation, on the grounds of publishing a report
on forced displacement. Defenders reporteduhder these provisions, organizations working
on different human rights issues need to create platforms to join in each others’ actions. The
new law maintains such oversight ttne Department of Associations.

(74) The Special Representative was also inéafiinat civil servants organizations such as
teachers’ trade unions were forbidden to engagdpalitical” activities. Itis reported that this
provision has been interpreted broadly to prevenlt $&vvants to engage in civil actions. In one
instance, this ban applied to civil servants wanting to participate in demonstrations against the
war in Iraq, in another case it applied to teachers voicing demands on the length of maternity
leave.
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5. Lack of access

(75) Many defenders have reported a lackafess to places of detentions and prisons.

For example, the Human Rights Federation ak&y in Izmir was denied access to a prison

to monitor a riot. Lawyers have reported being submitted to minute and at times humiliating
body searches when visiting their clients, especially female lawyers. Defenders also
reported being denied access to official infation, in particulastatistics concerning

human rights.

(76) Authorities indicated that detention centaesl prisons are now monitored by the Reform
Monitoring Committee. The Special Representative notes however that access must also be
granted to independent NGOs.

6. International cooperation and funding

(77) Under the current legislation, holdingeetings with representatives of foreign

organizations, including the United Nationsguires a specific permission. On several

occasions, defenders indicated that they could be prosecuted for having met with the

Special Representative. The Diyarbakir Bar Association reported that a case had been lodged ir
August 2004 against a writers’ organization foretimeg with experts from the European Union.
Similarly, Turkish defenders invited abroad still need to notify authorities and provide extensive
details about the event, inviting organization and invitee.

(78) At the time of the visit, fundraising domued to be tightly regulated by a regime of
authorizations. In July 2003, the General Diogate of Foundations filed a case against the
Human Rights Federation of Turkey andhtard members for violating law No. 2860 for
having collected donations via theernet, translating and distributing its reports to international
human rights observers, and meeting amdidig information to the United Nations

Special Rapporteur on extrajudicial summargunitrary executions, the Council of Europe’s
Commissioner for Human Rights and other humgints observers without permission. After
over a year and a half of proceedings, thse was dropped on 9 March 2004 because the
representative of the Directorate failed to appeDespite this welcomed outcome, such
proceedings against organizations have a serious negative impact on the human rights
organizations.

D. New formsof harassment
1. Legal proceedings

(79) Since the end of the conflict, a newnfioof harassment has emerged. Defenders all
reported facing massive numberdridls and investigations undearious laws and regulations.
The Human Rights Association reported tivhtle 300 cases had been opened against the
organization and its staff in the first 14 years okisstence, in the last 3 years there had been
over 450 cases. An even greater number of inagiigs are reported to have been initiated by
prosecutors against the organization antrnignches without resulting in prosecution.

(80) Executive members of NGOs, personbdliple, also face a multitude of repeated
proceedings. The head of the Diyarbakir branch of Human Rights Association reported that
56 cases were filed against the former presidétite branch. A physician and member of the
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Human Rights Federation of fikey reported 60 cases against him. The deputy chair of the
Human Rights Association and head of a legal aid project indicated that she has faced at
least 87 cases.

(81) Most cases were filed basen articles of the Penal Codéateng to freedom of expression

in connection with unauthorized press statements. They contain charges such as insulting the
State or the police, promoting separatism, or sumpa terrorist organizations. Others relate to
releasing reports on cases of torture, minordied internally displaced persons. Writing and
publishing articles on human rightas also generated prosecution. For example, Eren Keskin
and Erdal Tas, the chief editors of the daéni Gundem were both charged under article 159

with insulting the armed forces for statements published in the newspaper regarding victims of
torture.

(82) Public use of Kurdish or promoting the cudtirights of Kurds has also provided the basis
for many proceedings. On 26 February 2@IBmembers of Giyav, a migration organization,
were tried under article 169 for “aiding and hantiog an illegal organiz&gn” in connection to
statements such as “Kurdish mother tongue”. In another case, despite the legislative
amendments, Egitim Sen was charged on 15 Sé&atieR904 in connection with education in
Kurdish.

(83) Other legal proceedings have includedrgks of misconduct agatiawyers under article

240 of the Penal Code. @7 November 2001, 27 lawyergresenting political opponents who

had physically interposed themselves betwieir clients and the gendarmes who were

attacking them in the courtroom were charfgdnciting the accused to resistance. Three

lawyers from the Diyarbakir Bar Associationngelso indicted in June 2003 on charges of
“misconduct” and “abusintegal responsibility” in connection with their work in the cases of
villagers whose houses had been burnt duringaindict. Proeedings against civil servants

and members of trade unions have also been frequent. In one case, teachers faced investigatio
for taking part in a demonstrati in Ankara, against the war in Iraq on the basis that they had

not requested permission to leave the province.

(84) Some proceedings have resulted in prison sentences. A physician, member of the Human
Rights Federation of Turkey, was sentenceti®mnonths for statements on F-type prisons.

Most proceedings end in acquittalsfines. Regardless of their outcome, such an abusive use of
prosecution results in diverting the time and financial and human resources of human rights
defenders away from their activities. Defenders reported that they devoted considerable time
and efforts to countering suctiacks and confessed difficulty in keeping track of all pending
cases.

2.  Heavyfines

(85) The number of cases leading to prisentences have decreased, but defenders are
regularly fined. Instead of abrogating offences, a number of reforms have replaced prison
sentences by fines. The President of the Izmir Human Rights Association stated that he
receives notifications of fines for various grdarities every week. Additionally, a number

of courts commute prison sentences agalagtnders into fines. For instance, the

one-year sentence against the President ofli@bavas converted into a fine of over US$ 2,000
on the basis of her “good condtuduring the proceedings.
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(86) Recurrent and heavy finaacpenalties bear some serious long-term consequences for the
financial health of both thendividuals and the organizationencerned. Some NGOs have

faced further proceedings for not being ablpdg their fines. While in most countries,
organizations acquiredal personality to shield their boamembers from direct responsibility,
under article 70 of the Civil Codiy Turkey all members of amssociation are personally liable

for the payment of fines.

3. Professional sanctions

(87) Defenders have also facprofessional sanctions as reprisals for their work. Teachers
have reported that union members are deprechotion because of their union activities.

The public worker’s organization KESK mentioned that some unionized workers had been
sent into “internal exile” by being “lent” by their employers to another firm. In one instance,
Financi Sebnem, a professottlag Istanbul University Medical Faculty (Forensic Science
Branch) was removed from her chair at the Ursitgrand subsequently from her position within
the National Forensic Institute as a reprisal against her activities regarding torture. In another
case, a lawyer was imposed disciplinary measures by the Turkish Bar Union after having been
convicted for a criminalféfence in connection wither human rights work.

E. Lack of reform implementation at thelocal level

(88) While legislative reformshould have resulted in a dease in proceedings against
defenders, the number of initiated and pending cases remains high. While at the central level,
the Government is pursuing a policy of refdimrelax the environmeémn which defenders

work, it appears that the spirit of the reform hastrickled down to all levels in charge of

putting it in practice.

1. Usingalternativelegal provisions

(89) It generally appears that prosecutors hteactively engaged in the implementation of

the reform. Proceedings against defenders have continued, in spite of amendments to the
legislation. Some prosecutorsvikaused alternative articles @ualifications to circumvent

amended laws and perpetuagerkstrictive environment fédruman rights defenders on the

ground. For instance, on 11 February 2004, members of the Human Right Foundation of Turkey
were charged under article 536tbé Penal Code (hanging posters on municipal billboards

without permission) for hanging posters in Kisgitdon Human Rights Day. Their posters had

been confiscated months after the provisiomnrdg the use of Kurdish in NGO activities had

been repealed.
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2. Problemsin theinterpretations of new provisions

(90) In practice, the implemaation and interpretation of anded articles 158nd 312 of the
Turkish Penal Code aruf article 7 of the Anti-Terror Law have not been uniform. Heavy
penalties, including imprisonmeaf journalists, authors arguiblishers who criticize State
institutions and policies or publish the statemeftsertain political groups continue to be
reported, publicationand printing equipment confiscated, and heavy fines imposed on
publishers and printers in some regions.

(91) For instance, in March 2002, the Ankaralpurosecutor indicte&iliz Kalaci, a lawyer,

on charges of insulting the Ministry of Justice for having made statements in Cumhuriyet, a
newspaper advocating for a reform of the D-tppison, despite amendntsrio article 159 that

clearly aimed at excluding statements merely critical of government policies or State institutions.
While the Special Representative welcomesattwuittal of Mr. Kalaci in May 2003, she notes

that the decision of the prosecutor to press charges against him despite the reform attest to the
need for a change of mindset.

(92) Some judges have also shown relu¢aio implement the reforms. In June 2002,

Alp Ayan and Mehmet Barindik were sentedde one year’s imprisonment under article 159
for making a press statement concerning F-pmons. The Court of Cassation, in view of the
new amendments to article 159, abrogated thesides of the Izmir court in August 2002. On
19 June 2003, the case returned to the Izmiryhpanal court. Whil¢he prosecutor demanded
the release of the defendants on the grouratsutider the amended article the statements
pronounced were not beyond criticism, the Izmir tdecided to reiterate its original decision
and condemned both men to a one-year sentértus.attitude on the part of some within the
judiciary is hampering concrete change at the local level.

3. Need for strong signals

(93) The interpretation and ifgmentation of the amendedylslation should be pursued
in a consistent and systemati@anner in order to ensure the actual enjoyment of rights on the
ground.

(94) Central authorities need to develop tactics for their reforms to be implemented locally and
send strong signals to State actors at local levehsure that the framework established within

the new laws becomes a reality on the groundeM/hecessary, the interpretation of the law
within the spirit of the reform should be made cligmough circulars to ensure that the spirit of

the reform is adhered to and rights are esextion the ground. Judges and prosecutors should
be trained on the new laws and awheah articles in order to ensure that legislation is applied as it
was meant by the legislators.

(95) Efforts to hold perpetrators of viokatis accountable are needed. So far impunity for
violations committed by State agents, in particular against human rights defenders, remains high
While administrative authorizations to prosecsgeurity officers have been removed (expect

for allegations of extrajudicidillings) and despite effortsndertaken in a few provinces,

the indictment, trial and séencing of State agents for misconduct remains low.
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(96) The Special Representative notes thakemain provinces, notably in 1zmir, efforts have
been made to investigate alléigas of misconduct by State agents and disciplinary proceedings
have been started. However, the Izmir Basdéciation reports that out of the 115 cases of
reported allegations of torture that they monitoly 36 were finalized. Out of 154 police tried,

9 were sentenced, 6 of which having tisgintence postponed, whild5 were acquitted.

Whereas steps to ensure administrativ@actability are welcomed, criminal and civil
proceedings in cases of human rights abuses are needed to ensure full accountability.

(97) This situation results in a mixed meags#érom the Government. On the one hand, the
Government refers to “zero tolerance” for toet@nd encourages the respect for human rights;
however, no serious measures have been takérearound to ensure criminal accountability of
perpetrators and their removal from office.

F. Pocketsof resistance

(98) The Special Representative is encourdoyeithe genuine efforts of the Government of
Turkey to move forward with its reforms in theld of human rights. Nevertheless, she also
observed the existence of pocketsadistance within the State.

(99) Overall, authorities continue to consider human rights defenders with great hostility.
High-level officials have continued to publiclyrdgrate the work of human rights organizations.
All but one of the security chiefs, a numbermolernorship representatives and prosecutors,
during their meeting with the Special Represengatinked human rights defenders to terrorist
activities and organizations. Raieg to the Human Rights Association, the Deputy Governor
of Bingdl stated that the real purpose of tiniganization was not to lepeople but to trouble
them. Some security chiefs referred to the iafiion of human rights orgiézations by the PKK.
Others bluntly asserted that Weecognized human ghts groups had engaba illegal terrorist
activities such as hiding weapons. It mushbed, however, that defenders and human rights
organizations have nevproven to be actually engaging in violent activities nor been sentenced
for terrorist acts.

(100) At best, human rights defenders waeeceived as “ideological” organizations
“prejudiced” against the State that exaggerate human rights problems and are not willing to
acknowledge progress. Security forces andipgiosecutors, among others, have displayed
greater reluctance to consider human rights defenders as a positive force within society, and
many within the State apparatus continue tatlsem as a potential threat from which the State
needs to be protected.

(101) The Special Representative was equgllprised to observe that overall, Turkish

authorities even at the highest level view the role of civil society as providing tools for the State
to further its policies. Organizations workiog issues supported by the Government, such as
some women's organizations, have reportembantering fewer difficulties. One organization
working on honour killing in Diyarbakir even repedtreceiving help frorthe local police. In
contrast, NGOs critical of Gouament policies see theirtadgties hindered. While the

Special Representative encourages the development of a dialogue between civil society and the
Government, she emphasizes that human ragfisnders have a specific and independent

function to perform, which cannot amount teithparticipation in State bodies or the
implementation of projeés and policies sponsored by the Government.



E/CN.4/2005/101/Add.3
page 22

(102) Defenders have acknowtged being increasingly invited to participate in State
consultations or bodies. Nearly all human tsgthefenders, however, expressed disappointment
at not having been consulted about the refpackages. Overall, they feel that so far,
consultation initiatives have only been formadidaheir input not refleetd. Consultation needs

to be wider and better conductedaltow for a true dialogue with civil society. Continued
harassment by State authorities results in reluctance from defenders to fully embrace
constructive cooperation with the State.

(103) The media also continue to depict defemaath defiance in their reports. The Special
Representative notes that the media play a crucial role in informing collective perceptions of
human rights defenders and situations. Wherertepontinue to depict human rights defenders
as a threat, their harassment will continubdaegarded as legitimate by the population.

1. MOST AFFECTED GROUPS OF DEFENDERS

(104) While all human rights defders have suffered in Turkeie State has shown particular
sensitivity to a number of specific issues. Defenders working on minority issues have been
disproportionately exposed to harassment byabeernment in the context of violence in the
south-east. Authorities hawften failed to distinguish Iween human rights defenders
advocating peacefully for the respect of the recognized social and cultural rights of those who
may share a regional or ethnic identity with the armed groups, which may have used such
discourse for their own political purpose.

(105) Defenders working on social and economictsighspecially within trade unions, have also
suffered disproportionately as the Governnteag kept a tight hand on those considered as
“leftists”. Human rights defenders advocatiior labour rights reforms reported greater
targeting than those working on other issues.

(106) Democracy rights activists advocatingdoeater liberties such as freedom of expression

and assembly have also encouededifficulties in carrying out #ir activities. In particular,
defenders who continue to foutate criticisms and advocater flurther change despite the

reforms undertaken, for example physicians dgakrth torture cases, have faced fierce attacks

by the Government. The Special Representative observes that the Government remains resista
to public questioning of its policies, especially any disagreements or differences of opinion
expressed by civil society in relation to anytloé reforms undertaken or proposed. She notes
however that it is the role of human rightdeshelers to monitor the effective changes produced

on the ground by reforms, and to voice concerhere implementation seanto be incomplete

or fails to produce positive change.

V. CONCLUSIONSAND RECOMMENDATIONS

(107)The Special Representative welcomes the reform processin which the Gover nment
has engaged. She was deeply impressed by the depth and the pace of legal reformsin the
field of freedom of expression, assembly, and association. These changes have contributed
to relaxing the environment in which human rights defenders operate. She seesthe new
draft law on associations as a positive step towar d strengthening work in favour of human
rights and welcomesits recent adoption.
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(108) She welcomes the gover nment initiatives and policiesto develop a culture of human
rightswithin the State and create mechanismsfor the protection of human rights. In
particular, she welcomes the creation of a Department of Associationsand hopes an
independent national human rights commission will be created soon. Sheisalso
encouraged by the positiverole the country’s highest courts have started to play as

guar dians of fundamental freedoms.

(109)Sheis pleased to observethat the situation of human rights defenders, notably their
physical safety, hasimproved remarkably in the last four years. Thereareno morereports
on killings, assaults and torture of defenders, and imprisonment and arrests have abated.

(110)She believesthat the reform process has a strong potential to change the situation of
human rights defender s and per ceptions about human rights or ganizations within the
country. Shenotes, however, that transformationswill remain incomplete without full
implementation of reformsat all levels of gover nance.

(111)In thisrespect, the Special Representative calls on the Gover nment to continue
reviewing itslawsto ensure full compliance with international human rights standards.
In particular, she calls on the Government to:

(@ Further review itslawsto ensurethat freedom of expression isfully guaranteed;

(b) Review itsinterpretation of national security to exclude all activitiesin the
defence of human rights;

(c) Review lawsregulating trade unions and collective bargaining to ensure that
defenders can freely engagein the defence of social and labour rights;

(d) Further reformsin thearea of cultural and religiousrightsto ensure that
defenders can work on cultural issues and freedom of belief unimpeded;

(e) Revisethelaw sothat civil servants can freely engagein civil actionsand trade
union activities;

(f)  Further review regulation to ensurethat freedom of assembly isfully guaranteed.

(112)While sherecognizesthat the new law on freedom of association representsan
Impressive move towar ds establishing an environment conducive to activitiesin the defence
of human rights, she encour ages the Government to ensurethat:

(@) Administrative proceduresto set up an NGO are simplified,;

(b) Administrativeirregularitiesdo not result in criminal chargesor heavy fines;

(c) Human rights organizations can receive funding from within Turkey and
abroad and participatein national and international networks of actionsin all fields of
human rights without unduerestrictions;

(d) Provisionsgranting a gover nment body the authority to review and interpret
the scope of the statute of an NGO arerevised,;

(e) Provisionsregarding the personal liability of NGO board membersare
removed.
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(113)She encour agesthe Gover nment to further itseffortsin view of creating areal culture
of human rightswithin the State and recommends that the staff of the Department of
Association and Directorate for Foundations betrained on the new law on association and
relevant instruments of international law, in particular the Declaration on Human Rights
Defenders.

(114)The Special Representative believesthat human rights boards can prove a fruitful
initiative and an important avenue for communication and dialogue between Gover nment
and NGOs, if more attention is paid to reforming their structure. Shethusrecommends
that the Government review the effectiveness and functionality of human rights boards and
constructively include human rights NGOs in the assessment of the most effective
mechanisms to address human rightsviolations at the local level.

(115)The Special Representative expresses her deep concern at continuing practices of
harassment of human rights defenders, and urges the Government to put an end to
practices stigmatizing human rights defenders, in particular:

(@) Toput an end to monitoring, surveillance and gathering intelligence on human
rights defenders and organizations;

(b) Torefrain from public statements questioning the legitimacy and aims of
human rights or ganizations,

(c) Toensurefull accessfor defendersto places of detention, and to information
and statistics on gover nment policies,

(d) Toensurethat defenderscan engagein international cooperation without facing
reprisal.
(116) The Special Representativeisdeeply disturbed by the continued per ception of human
rights defenders as potential threatsto the State. She callson State officials and the media

torefrain from stigmatizing human rights defenders as*“ enemies’ in their public speeches
and broadcast.

(117)The Special Representative believesthat a dialogue between Gover nment and human
rights organizationsiscritical to transforming the environment of mutual suspicion. In
thisrespect, she callson both Government and NGOsto engagein a constructive dialogue
and on themediato inculcate a better under standing for the work of human rights
defender s so that respect for human rightsis supported by all within Turkish society. She
encour ages the Government to ensurethat:

(a) Defendersareinvolved in all initiatives pertaining to human rights so that these
gain credibility and effectiveness;

(b) Seriousconsultationsare carried out on new legislations and initiativesfor the
promotion and protection of human rights.

(118)She encour ages the Gover nment to show increased tolerance for criticism and see
civil society asa partner in the ongoing transfor mation process. Assuch, she encourages
the Stateto make use of NGO reportsto assess the impact of State policieswith regard to
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human rights, and to engage in constructive debates on how to best addressremaining
problemsto ensure full implementation of the reform process.

(119)She urgesthe Government to ensure the speedy implementation of thereformsand to
communicateits strong will to achieveresults from the reform processto all levels of
governance. In particular, shecallsfor:

(@) Issuingcircularsgivinginstructionson how to interpret and apply thelaw in
practice;

(b) Monitoring of theimplementation of the new laws by thejudiciary at the local
level, in particular with regard to casesinvolving freedom of expression;

(c) Increased training of thejudiciary, security forces and governorship on the
aims and intent of the new laws,

(d) Increased toleranceto criticism, in particular in the areas of democratic
reforms, fundamental freedoms, social rightsand minority rights.

(120)The Special Representative recognizes effortsto hold internal investigations on
human rightsabuses. Sheremains concerned, however, at the high level of impunity for
human rightsviolations. Shethus callson the Government of Turkey to take all necessary
measur es to ensur e full accountability for human rightsviolations. In particular, the
Special Representative calls for the suspension of agents suspected of misconduct and for
the immediate and per manent removal from their posts of those who have been found

guilty.

(121)The Special Representative expresses grave concern with the large number of
prosecutionsfiled against human rights defenders and their organizations.

(122)In view of the ongoing reforms, she callson thejudiciary, in particular prosecutors,
to exercisetheir discretion and show restraint in initiating cases against human rights
defenders and organizations, in order to decrease the number of unjustifiable cases against
human rights defenders.

(123)She urgesthe Gover nment to ensure that harassment of human rights defendersis
not per petuated by new means, in particular:

(@) Sherecommendsthat all cases pending against human rights defenders be
reviewed and that the possibility of withdrawing pending prosecutions to ease the situation
of human rights defender s be explored;

(b) Shecallson the Government to ensurethat prosecutions are no longer initiated
against human rights defendersfor actionsin the defence of human rights;

(c) Sherecommendstrainingthejudiciary, security forcesand regional
State authoritiesto detect human rights activities and distinguish the promotion of
internationally recognized rightsfrom illegal activities. In particular, she suggeststraining
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on the Declaration on Human Rights Defendersto ensure full under standing of the
activitiesand rights of those working in the defence of human rightsto overcome old
per ceptions and resistance against them.?

Notes

! In its comments on the draft report, the Government of Turkey asked the Special

Representative to characterize the PKK with additional language. However, for the purpose

of this report on the situation of human rigtlefenders, and given the context in which the
reference to PKK is made, the Special Representative does not find it either necessary or releva
to make any characterizations in the report.

2 Ministry of Interior circular issued oh7 August 2004 instructs governors and security
personnel at the local levéls take all administrative measures for the prevention of
disproportionate use of forcacfor implementation of training programmes for police and
gendarmerie. It also issues directionstéking necessary administrative and disciplinary

action against members of the security forceamsible for the use of disproportionate force.
Circular No. 2004/100 of 11 May 2004 containstioctions to discontinue recording,

photographing or filming by sedty forces of demonstrains or general assemblies and

meetings of NGOs held in “accordance wvilte Law on Associations” as well as press

conferences, seminars unless there is seriodi€@ncrete information indicating the possible
commitment of a criminal act during such events, in which case written approval to record such
events is needed from the competent authotitfurther clarifies that no documents, “except

those referred in the Law of Association anel tlaw on Meetings and D®nstration Marches”,

are required to hold meetings or demongires. Circular No. 2004/139 of 18 October 2004
instructs district governors to follow tliiropean Union Guidelines on Human Rights

Defenders, to facilitate human rights activities, to use the guidelines to train security personnel
and other relevant administrative authorities and encourages efforts to establish regular dialogue
with NGOs.

3 In its comments on the report the Government informed the Special Representative that
intensive training programmes are carried out by the Ministry of Justice, sometimes in
cooperation with foreign institutions. Nineousand judges and public prosecutors attended
seminars in 2004, organized jointly by the MinistfyJustice, the Council of Europe, and the
European Union, in nine different regions. Slgrees that despite her efforts she did not have
the opportunity to meet with the Minister ofsiice so that she could learn and have more
extensive discussions about this initiative in otdemake conclusions regarding their efficacy

or impact.
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