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Notes

! Thefull text of these replies is available from the secretariat.

% The expert also wishes to acknowledge the research assistance of Holly Daee,
Kristen McGeeney and Debra Wolf.

% Thetext of draft Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of [Gross| Violations of International Human Rights Law and [Serious] Violations of
International Humanitarian Law prepared by Mr. Bassiouni, independent expert of the
Commission on Human Rights on the right to restitution, compensation and rehabilitation for
victims of gross violations of human rights and fundamental freedoms, and Mr. van Boven,
Specia Rapporteur on the question of torture, is set forth in E/CN.4/2004/57, appendix I.

* A comparative study on reparations programmes, Repairing the Past: Compensation for
Victims of Human Rights Abu@eablo de Greiff, ed.), has been undertaken by the International
Center for Transitional Justice and will soon be available at www.ictj.org.

> For example, the Principles are cited in a presidential decree establishing a National Archive of
Remembrance in Argentina, Decree 1259/2003.

® See, e.g., Inter-American Commission on Human Rights (case No. 133/99), report No. 133/99,
paras. 102-107.

’ The leading case under the International Covenant on Civil and Political Rightsis Quinteros
Almeida v. UruguayCommunication No. 107/1981 (2003). The Inter-American Court’s
jurisprudence on this subject is summarized and affirmed in the Bamaca Velasquease,
Inter-American Court of Human Rights, vol. 70, Series C, paras. 159-166 (25 November 2000).

8 Seethe Caracazocase, Inter-American Court of Human Rights, vol. 95, Series C
(Reparations), para. 118 (2002).

® See, eg., Cyprus v. Turkeyparas. 157-158 (10 May 2001).

19 Cases Nos. CH/01/8365 et al., Decision on Admissibility and Merits, para. 220 (4); see also
para. 191 (7 March 2003).

1 Ibid., paras. 181 and 220 (3).
12 Cyprus v. Turkeypara. 136.

3 parada Cea et al. v. El Salvad(mase 10.480), report No. 1/99, para. 150.
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% |bid., para. 152.

> Monsignor Oscar Arnulfo Romero y Galdamez v. El Salvézhse 11.481), report No. 37/00,
para. 148; see adlso para. 147. Also relevant to principle 36, when the Inter-American Court has
found a Government responsible for violating article 4 of the American Convention (right to life)
in relation to a victim of enforced disappearance, it has concluded that the respondent State
“must locate the mortal remains’ of the victim “and hand them over to his next of kin”. Bamaca
Velasquezase, op. cit., vol. 91, Series C (Reparations), para. 79 (22 February 2002).

1 Myrna Mack Changase, Inter-American Court of Human Rights, vol. 101, Series C,
para. 274 (23 November 2003) (unofficial trandation).

7 Lapacé v. Argentindnter-American Court of Human Rights (case 12.059), report No. 21/00,
para. 17.1.

18 E.g., report No. 37/00, para. 148.

19 Bamaca Velasqueap. cit., vol. 91, para. 77. See also Caracazgop. cit., para. 118.
2 Myrna Mack Changop. cit., paras. 274-275.

2l Cases Nos. CH/01/8365 et ., op. cit., para. 212 (emphasis added).

%2 For a comprehensive assessment of truth commissions, see Priscilla Hayner, Unspeakable
Truths: Confronting State Terror and Atroc{tyew York: Routledge, 2001).

% |bid., p. 125.
24 Kurt v. Turkeypara. 140 (25 May 1998).

% E.g., Inter-American Commission on Human Rights, case 10.480, report No. 1/99, para. 116
(quoting a senior ICRC attorney who explained that the travaux préparatoires of article 6 (5)
indicate that this provision aims at encouraging amnesty “as atype of liberation at the end of
hostilities for those who were detained or punished merely for having participated in the
hostilities” and does not aim at amnesty “for those who have violated international humanitarian
law™).

% E.g., Prosecutor v. Tadj Appeals Chamber, para. 134 (2 October 1995);
Prosecutor v. Delati, Appeals Chamber, paras. 163-73 (20 February 2001).

2" Prosecutor v. FurundZijgara. 155 (judgement of 10 December 1998).
8 Order of the Criminal Chamber, Appeal 173/98 (5 November 1998).

2 See www.universaljurisdiction.info/index/Cases/Cases/France -
Ely Ould_Dah Case/Case Doc_Summaries/110303,0 (summarizing Ely Ould Dah case
Crim. 23 October 2002: Bull. Crim. No. 195 p. 725).
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%0 Barrios Altoscase, Inter-American Court on Human Rights, vol. 75 (Series C), paras. 39-41
(14 March 2001). See also Loayza Tamayoase, paras. 167-168 (Reparations)
(27 November 1998).

3 Case 8686/2000, Juzgado Nacional en lo Criminal y Correccional Fedehd. 4
(6 March 2001).

¥ Sentencing of Fernando Laureani Maturana and Miguel Krassnoff Marchenko, Santiago
Court of Appeal (5 January 2004).

¥ 9/PRST/2002/41, p. 1.

3 §/2000/915, para. 22 (footnote omitted).

% Eg., articles 7 (1) (), 8 (2) (b) (xxii) and 8 (2) (€) (vi).

% E.g., Selcuk and Asker v. Turkepara. 96 (24 April 1998).

3" SERAC v. Nigeriacommunication No. 155/96, concluding paragraphs, 15th Annual Activity
Report(2001-2002).

% E.g., Prosecutor v. Kupre&kj Trial Chamber judgement, para. 631 (14 January 2001).
% Judgement C-004/03 (20 January 2003).
0" Another hybrid court is planned for Cambodia.

“l Relevant international decisions and reports are summarized in E/CN.4/Sub.2/2002/4. A
more detailed discussion is provided in Federico Andreu-Guzman, Military Jurisdiction and
International Law(Fuero militar y derecho internacionglpublished by the International
Commission of Jurists, Bogota, 2003.

2 Eric Stover, The Witnesses: War Crimes and the Promise of Justice in The Hégmen
Rights Center, University of California, Berkeley, May 2003). Article 92 (6) of the ICC Rules of
Procedure and Evidence provides for notification to victims of the outcome of proceedingsin
which they participated.

3 Principles of international criminal responsibility as clarified by recent international
jurisprudence are summarized in E/CN.4/2002/103, paras. 26-30.

* These prosecutions are described in Amnesty International, Universal Jurisdiction: The
duty of States to enact and implement legislation, Al Index: 10R 43/002 - 018/2001,
September 2001.

> Decree No. 420 of 25 July 2003.
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%6 See case concerning arrest warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium), I.C.J. Reports, 2002 (Meritg)ara. 61 (briefly addressing immunities of former
officials). The Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal

noted, however, that “it is generally recognized that in the case of [serious international]

crimes ... immunity is never substantive and thus cannot exculpate the offender from

personal criminal responsibility”. Ibid., para. 74. The scope of official immunitiesisin issue

in cases pending before the ICJ (Case Concerning Certain Criminal Proceedingsin France
(Republic of the Congo v. Frang@nd SCSL (Prosecutor v. Charles Ghankay Taylor

SCSL 2003-01-1).

4" Key decisions through 2001 are summarized in Amnesty International’s report on universal
jurisdiction. See note 44 above.

8 See Rios Montt case Tribunal Suprem@25 February 2003) (unofficial trandation),
International Legal Materialsvol. 42, pp. 686 ff (2003); Fujimori case, Tribunal Supremo
(20 May 2003) (unofficial trandation), International Legal Materialsvol. 42,

pp. 1200 ff (2003).

49 Case concerning certain criminal proceedings in France (Republic of the Congo v. France

0 Several non-governmental initiatives have produced principles concerning the exercise of
universal jurisdiction, e.g. Amnesty International, 14 Principles on the Effective Exercise of
Universal Jurisdiction, Al Index: 10R 53/01/99, May 1999; Brussels Principles against
Impunity and for International Justice, adopted by the Brussels Group for International Justice
(Brussels, 11-13 March 2002); and the Princeton Principles on Universal Jurisdiction (2001), at
www.princeton.edu/~lapa/unive jur.pdf.

>L Council decisions 2002/494/JHA of 13 June 2002 and 2003/335/JHA of 8 May 2003.
%2 Seenote 3.

*3 The importance of comprehensiveness, as well as the role of reparationsin restoring civic
trust, are developed in de Greiff, supra note 4.

> CCPR/COI70/ARG, para. 9 (2000).

> Descriptions of these projects are available at
http://europa.eu.int/comm/justice_home/funding/daphne/funding_illustr_cases_en.htm.

* Dzemajl et al. v. Yugoslaviaommunication No. 161/2000, para. 11 (CAT/C/29/D/161/2000).



