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Annex |*

NOTE VERBALE DATED 17 NOVEMBER 2000 FROM THE PERMANENT MISSION
OF CUBA TO THE UNITED NATIONS OFFICE AT GENEVA ADDRESSED TO THE
SPECIAL REPRESENTATIVE OF THE SECRETARY-GENERAL

The Permanent Mission of the Republic of Cuba to the United Nations Office and
International Organizations with Headquarters in Switzerland presents its compliments to the
Specia Representative of the Secretary-General on human rights defenders and, with reference
to its note G/SO 214 (107), prepared in accordance with Commission on Human Rights
resolution 2000/61, has the honour to forward the comments of the Government of the Republic
of Cuba.

As you may know, the Government of Cuba opposed the proposal to appoint a Specid
Representative of the Secretary-General on human rights defenders, because the countries
promoting the initiative upset a delicate balance reached after years of intense negotiations and
even disregarded the outcome of the consultations on the subject.

The Government of Cuba wishesto point out that the adoption by consensus of the
Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms was
possible only after many years of negotiation. Moreover, the process was not successful in
achieving all the proposed objectives. In the end, the issue of defining the responsibilities of
individuals and groups towards the societies in which their rights can be realized was never
settled.

When the Declaration was adopted by the General Assembly, an interpretative
declaration was drawn up on behalf of 26 delegations, including that of Cuba, and was circulated
as an official United Nations document (A/53/679).

The Government of Cubawould like to reiterate some of the ideas contained in that
document:

1. Only the State can adopt legal, legidlative and administrative guarantees to ensure that all
persons under its jurisdiction are able to enjoy those rights and freedoms.

2. The implementation of the Declaration and international cooperation in promoting that
objective should bein full conformity with the Charter of the United Nations, particularly with:

@ Respect for the sovereignty of States and their territorial integrity;

(b) Non-interference in the interna affairs of States.
3. The rights and obligations stipulated in the Declaration should be exercised in full
conformity with domestic law, which isthe juridical framework within which human rights and
fundamental freedoms should be implemented and enjoyed and within which all activities
referred to in the Declaration should be conducted.

* Reproduced in English and Spanish only.
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4, Recourse to international human rights mechanisms is a supplementary right that
presupposes that all domestic remedies have been exhausted.
5. Funding for activities to promote and protect human rights must comply fully with the

domestic law of the State concerned.

The aboveideas are al till valid, particularly when the aim is clearly to exploit the
promotion and protection of human rights for the purpose of “legitimizing” intervention and
interference in the internal affairs of developing countries.

There are many reasons for Cuba’s concern about the dominant trends taking shape in the
implementation of the Declaration, including:

1 There has been an attempt to use the term human rights “ defenders’ only when referring
to the implementation of the Declaration, to the exclusion of other important international human
rights instruments such as the Declaration on the Right to Development.

2. There has been an attempt to consider only individuals and non-governmental

organi zations as belonging to the category of human rights defenders, to the exclusion of State
activities. According to thislogic, there would appear to be no States that are defenders of
human rights. Peoples, as a social category, would also appear to be ineligible for inclusionin
the category of defenders, so that the peoples of the South who are working to realize their right
to development could apparently not be described as defenders.

3. Reflecting the bias of one group of countries with regard to the various categories of
human rights, thetitle of “defenders” is used almost exclusively where the activity relates to the
promotion and protection of civil and political rights.

The term “defenders’ is not applied to those non-governmental organizations working to
defend the right to a healthy environment - they are merely “environmental organizations’ and
the organi zations defending the rights of indigenous peoples are just “indigenous organizations’.

4, Where developing countries are concerned, it is argued that defenders must, by
definition, be members of the political opposition to the Government, especially in cases where
the Government does not fit in with the major Western Powers' geopolitical control models.

Attempts are made to impose the view that no Government in the South really represents
the will of the people. Even then, non-governmental organizations whose work isin line with
governmental policies and programmes are accused of siding with the Government or simply of
being its agents.

It can nevertheless not be forgotten that the description applied by the Western media
monopolies to many genuine human rights defenders from the peoples of the South who were
forced to rebel against the military dictatorships imposed on them with the support of the major
world Power was not “human rights defenders’, but “Marxist rebels’ or even “terrorists’.
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5. Some non-governmental organizations from the North working in the field of civil and
political rights can be seen to be claiming a monopoly on the worldwide representation of
so-called defenders, hindering access to international decision-making bodies by thousands of
grass-roots and local organizations from the countries of the South.

6. Outside funding for the activities of so-called human rights defenders still shows clear
patterns of selectivity and political manipulation and is sometimes a front for the funding of
activities that are incompatible with the Charter of the United Nations.

In the case of Cuba, the term “human rights defender” should be applied first and
foremost to the people as awhole: it isfighting for itsright to life, development and
self-determination in the face of political genocide in the form of the hostility and embargo to
which it is subjected by the Government of the United States of America.

The United States Government, while cutting off the Cuban people from the resources it
needs to buy, such as food and medicine, has finally acknowledged publicly that it has used
federal funds to finance counter-revolutionary groupsin Cuba.

Attempts are made to present these groups, which are set up, funded and controlled by
the United States Government and by the Miami-based mafia of Cuban origin, as human rights
defendersto try to create the impression that there isinternal political opposition in Cuba and
thereby make it easier to “justify” their aggression against the Cuban people.

This criticism of the trends and dangers outlined above does not mean that the
Government of Cubais unaware of the importance of protecting individuals and groups which
are being persecuted all over the world and even risking their lives for the cause of human rights.

The victims of summary and arbitrary executions, disappearances, arbitrary detention, all
forms of racism, racial discrimination, xenophobia, foreign occupation and domination, poverty,
hunger and other denials of economic, social and cultural rights, religious intolerance, terrorism
and discrimination against women, as well as all those fighting to eradicate those practices and to
promote aworld where peace, justice and development are given priority, will have Cuba's full
respect and support.

Cubawas a fervent proponent of the idea that the follow-up to and implementation of the
Declaration should be carried out in a comprehensive and inclusive manner, in fulfilment of the
mandates of al the arrangements and procedures of the United Nations human rights
mechanisms and not through the creation of a new mechanism that could be politically
manipulated and used selectively and in a discriminatory fashion against the countries of the
South.

Now that the mechanism isin place, Cuba, despite its opposition, welcomes the fact that
the mandate has been entrusted to someone from the South and believes it has a duty to bring the
above points to her attention.
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Annex I1*

LETTER DATED 5JANUARY 2001 FROM THE SPECIAL REPRESENTATIVE
OF THE SECRETARY-GENERAL TO THE PERMANENT REPRESENTATIVE
OF CUBA TO THE UNITED NATIONS OFFICE AT GENEVA

| would like to thank you for your comments in response to my note verbal e dated
10 October 1999. | appreciate the openness with which you have expressed your Government’s
position on the creation of the mechanism of the Special Representative of the Secretary-General
on human rights defenders. You have raised serious issues with regard to the implementation of
the mandate entrusted to me, and | welcome this opportunity to initiate a meaningful dialogue
between your Government and myself for a clearer understanding of the mandate.

| am happy to note that in some aspects we share a common understanding that could
help usto agree on the scope of the mandate. In my view the term *human rights defenders’ is
not restricted only to those seeking protection and promotion of civil and political rights. The
Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms
recognizes those striving for the promotion, protection and realization of social, economic and
cultural rights as human rights defenders. Therefore, those defending the right to a healthy
environment, or promoting the rights of indigenous peoples would, by no means, fall outside the
ambit of any definition of a human rights defender.

The Declaration reaffirms the importance of human rights instruments adopted within the
United Nations system (preambular paragraphs 2 and 6, articles 4, 14 and 18). Thereis,
therefore, no reason to assume that provisions of the Declaration on the Right to Development,
where relevant, would be excluded from consideration under this mandate.

You have mentioned the interpretative declaration drawn up on behalf of 26 delegations,
and have reiterated some of the ideas in that document. There can be no argument with the
position that only the State can adopt legal, legislative and administrative guarantees, in
conformity with international standards, to ensure that all persons under its jurisdiction are able
to enjoy those rights and freedoms. It is, however, aresponsibility of the international
community to urge and persuade States to fulfil thisimportant obligation, and to take note of
situations where enjoyment of these rights and freedoms are impeded by acts or omissions of the
State. In this context there can be no doubt about the legitimacy of international concern on
situations adversely affecting the enjoyment of human rights.

No doubt, issues of national sovereignty and territorial integrity could be aconcernin
several aspects of international relations. However, it is difficult to understand how promotion
and protection of human rights, and concern regarding violation of these rights, infringe upon the
concept of State sovereignty or pose athreat to the territorial integrity of a State. Itis,

* Reproduced in English and Spanish only.



E/CN.4/2001/94
Page 35

nevertheless, true that the international community can promote and protect human rights only
by means that are transparent and based on respect for the aspirations of the people for whose
protection any concern is expressed. Special procedures of the United Nations human rights
system are created by Member States, and this aspect is carefully built into the working of the
mechanisms. Therefore, | see no cause for apprehension in this regard or for alack of
confidence in the implementation of any of the mandates of these procedures.

On the other hand, it is disturbing that whenever attention is drawn to the conduct of any
State that amounts to violation of human rights, any expression of concern isrejected as
interference in the internal affairs of the State or an infringement of the sovereignty of the State.
The tendency of States to use such arguments in order to avoid accountability for human rights
abuse must be discouraged if effective modes of complying with human rights standards are to
be established within the United Nations system. | hope that Member States will jointly
endeavour to do so.

| am unable to agree with your interpretation of the juridical framework prescribed in the
Declaration for the implementation and enjoyment of human rights and fundamental freedoms.
While domestic law in conformity with the Charter of the United Nations constitutes the juridical
framework, it has to be read with article 4 of the Declaration. There is no scope for an
interpretation of these provisions which implies that recourse to international human rights
mechanisms is a supplementary right which presupposes that all domestic remedies have been
exhausted.

| am aware that the question of funding for activities for promotion and protection of
human rights has emerged as an issue of concern. Non-governmental organizations, particularly
those working for human rights, are increasingly being subjected to limitations that would affect
their capacity and outreach. International cooperation for the promotion of human rights implies
that both the State and civil society should have access to resources for thisimportant activity.
Restrictions on receiving funds by human rights organizations have often been imposed as a
measure to impede their activities for the protection of human rights. States have often raised
this as an issue of national security, independence or sovereignty. Any apprehension in this
regard seems to be misplaced, simply because the nature of the activity must determine its
validity and genuineness. Promotion of human rights and fundamental freedoms of the people,
in whose name the State claims sovereignty, can hardly be seen as athreat to the State.

One of Cuba’s concerns about the dominant trends taking shape in the implementation of
the Declaration isthat States are excluded from being considered as “defenders’. Without going
into any lengthy arguments on the role of the State, | would like to draw your attention to
article 2 of the Declaration which places the prime responsibility and duty for the protection,
promotion and implementation of all human rights on the State, by offering effective guarantees
for enjoyment of these rights. In this context it would be more appropriate for the State to
consider itself asa*“guarantor” of rights and to take all possible measures to fulfil this obligation.

As | do not see some of the dangers and trends you perceive and criticize as relevant to
my mandate, no useful purpose may be served by any mandate on my part to respond to these.
| may, however, state that thisis a mandate for the protection of the right, individually and in
association with others, to promote, protect and strive for the realization of human rights and
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fundamental freedoms at the national and international levels (article 1 of the Declaration and
Genera Assembly resolution 53/144). 1t will be used for the protection of defenders wherever
the situation so demands. The mandate is concerned with the elimination of oppressive trends
and practices and seeks to mitigate any threats to those striving for the implementation of human
rights. It would not be fair to presume its implementation to be biased against or in favour of
any region.

Cuba’s recognition of the importance of protecting individuals and groups who strive for
the cause of human rights despite the persecution and grave risks they face is appreciable. | am
greatly encouraged by your Government’s assurance of full respect and support for victims of
human rights violations, as well as for those who strive for the eradication of such practices.
Cuba's support and respect, founded on the recognition that activities for the elimination of
human rights violations will lead to aworld order where peace, justice and development are
given priority, gives me greater hope that Cuba will be able to overcome its reservations on the
setting-up of this mechanism.

Let me assure you, Excellency, of my keenness to continue a constructive discussion on
these issues.



