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| nt roduction

1. The mandate of the Special Rapporteur on the right to education was
defined by the Comm ssion on Human Rights in its resolution 1998/33 of
17 April 1998 as foll ows:

“(i) To report on the status, throughout the world, of the progressive
realization of the right to education, including access to primary
education, and the difficulties encountered in the inplenentation
of this right, taking into account information and coments
received from Governnents, organi zati ons and bodi es of the
Uni ted Nations system other relevant international organizations
and non-governnental organizations;

“(ii) To pronote, as appropriate, assistance to Governments in working
out and adopting urgent plans of action, wherever they do not
exi st, to secure the progressive inplenentation, within a
reasonabl e nunmber of years, of the principle of conpulsory primary
education free of charge for all, bearing in mnd, inter alia,
| evel s of devel opnment, the magnitude of challenge and efforts by
Governnent s;

i) To take into account gender considerations, in particular the
situation and needs of the girl child, and to pronote the
elimnation of all fornms of discrimnation in education;

“(iv) To make his or her reports available to the Commi ssion on the
Status of Wonen whenever they concern the situation of wonmen in
the field of the right to education

“(v) To devel op a regul ar di al ogue and di scuss possi bl e areas of
col | aboration with relevant United Nations bodies, specialized
agenci es and international organizations in the field of
education, inter alia, United Nations Educational, Scientific and
Cul tural Organization, United Nations Children's Fund,
Uni ted Nations Conference on Trade and Devel opnent, and
Uni ted Nations Devel opnent Programre and with internationa
financial institutions, such as the World Bank;

“(vi) To identify possible types and sources of financing for advisory
services and technical cooperation in the field of access to
pri mary educati on;

“(vii) To ensure, to the extent possible, coordination and
conpl enmentarity with the work carried out in the framework of
Sub- Commi ssion resolution 1997/7, in particular the working paper
on the right to education by M. Mistapha Mehedi.”

2. This prelimnary report covers the first four nonths of the Speci al
Rapporteur’s work, (August to December 1998). Due to this linmted tine, the
Speci al Rapporteur did not deemit useful to solicit information from
Governments through sone type of general request for information or a
guestionnaire. She thought that a great deal of tine and effort would be
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saved if she surveyed the information already available within the

Uni ted Nations system included the findings in her progress report, and then
sought feedback in the formof additional information, coments and
suggestions from Governnents and other actors identified by the Comm ssion.

3. The Speci al Rapporteur has started anal ysing the nature and scope of the
right to education in this prelimnary report by focusing on the correspondi ng
governnmental obligations. Her approach is to discuss these obligations on two
levels: on the level of individual States as is customary, and also on the

| evel of intergovernnmental structures within which Governments act
collectively. The latter raises inportant and, as yet, unanswered questions
about the status of human rights within policies and practices of

i nternati onal devel opment finance agencies and, in a broad sense, within

i nternational econonmic and fiscal policies. Her prelimnary analysis of
educati onal strategies focuses on the identification and elimnation of
obstacles - especially financial - to the realization of the right to
education. She plans to deepen and broaden this analytical approach in her
progress report. Her objective is to mainstream human rights by integrating
the right to education into educational strategies and nonitoring nmechani sns.

4, The Commi ssion enphasi zed the need to collaborate with the organizations
and bodies of the United Nations systeminvolved in the field of education and
regi onal organi zati ons as well as non-governmental organizations. The Speci al
Rapporteur has therefore started contacting all relevant actors with a viewto
establi shing col |l aborati on.

5. The Speci al Rapporteur had planned to attend theSynposi um on Human

Devel opnent and Human Rightsin Oslo on 2-3 October 1998 but was unfortunately
prevented from participating and could only submt a witten contribution.

She attended a part of the 1998 Innocenti d obal Sem nar on Education: Basic
Education: A Vision for the 21st Centuryheld at the UNI CEF |nternationa
Chil d Devel opnent Centre, Florence, on 27-30 COctober 1998, and took part in
the general discussion on the right to education by the Commttee on Econom c,
Soci al and Cultural Rights on 30 Novenber 1998. That was followed by her
consultations with the Ofice of the United Nations Hi gh Conmi ssioner for
Human Rights on 2-3 Decenber 1998. She will report on her subsequent
activities at the Conmission’s fifty-fifth session.

6. The Commi ssion attached priority to primary education, with the explicit
objective to contribute to the attai nment of conpul sory prinmary education free
of charge for all as required by international human rights law. This
prelimnary report deals only with primary education. The Special Rapporteur
pl ans to include in her subsequent reports also secondary and tertiary
education and, if the Commr ssion so wi shes, also pre-primry education,

mai nt ai ni ng the focus on primary educati on.

7. Human rights education has been explicitly addressed by the

Sub- Conmi ssi on on Prevention of Discrimnation and Protection of Mnorities in
the context of the Decade for Human Ri ghts Education, including in the working
paper by M. Mistapha Mehedi. ' 1n order to prevent duplication of anything
that is already being done, the Special Rapporteur is not addressing issues
dealt with therein and plans to take part in the followup to this

Sub- Conmi ssion’s initiative so as to ensure coordi nation of efforts.
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8. This prelimnary report begins with a brief overview of the work carried
out within the United Nations systemto enhance access to prinmary education

An enphasis is on the differences in term nology and underlying concepts and
approaches, and the consequent need for the articulation and mai nstream ng of
the human rights approach to education. The overview ends by highlighting the
i ncreasing recognition of the financial obstacles to access to prinmary
education, which serves as a link to the second part of the report, which
presents a schene for the analysis of governmental human rights obligations.
One i nportant dimension of education is singled out in the third part: the
requi rement to nmake primary education conpul sory has been translated into
donmestic | aw by many nore States than the right to education. Conpul sory
education, even if all-enconpassing, does not necessarily translate into the
realization of the right to education, however. A sinple but crucial question
- what does full realization of the right to education entail? - will thus
orientate the work of the Special Rapporteur.

9. CGender consi derations have been singled out by the Commission to nerit
particular attention and the Special Rapporteur has followed the Comr ssion’s
enphasi s by incorporating gender considerations into the body of the report
rat her than adding them as a separate section at the end.

. WORK ON EDUCATI ON W THI N THE UNI TED NATI ONS SYSTEM

10. As one person, the Special Rapporteur cannot possibly replicate even a
smal |l part of the work done by large international actors |ike UNESCO or

UNI CEF or the World Bank. She has interpreted her mandate to be intended to
summarize for the Conmi ssion results of their work fromthe human rights
perspective and to contribute to their work by furthering the clarification of
the right to education so as to encourage their involvenment in its further
pronoti on.

11. The Speci al Rapporteur has established contacts with rel evant bodies
within the United Nations to fam liarize herself with their on-going work as a
basis for planning future collaboration. She is planning neetings wi th UNESCO
in January 1999 and with UNI CEF, UNDP and the World Bank in February 1999

so as to be able to supplenent this report orally at the Comm ssion’s
fifty-fifth session

A. Creating a commpn | anguage

12. The substantive mandate of the Special Rapporteur requires a regular

di al ogue with relevant United Nations bodies. |Its inplenentation constitutes
a consi derabl e chal |l enge because dial ogue is inpossible w thout a commopn

| anguage, while such a common | anguage needs to be created. Linguistic
variety prevails in the field of education and seens to be increasing.
Wor ki ng towards standardi zati on of educational term nology and statistics on
the basis of the right to education will constitute an inportant part of the
Speci al Rapporteur’s work, with the aimto develop strategies and indicators
for the realization of the right to education.

13. The prevailing linguistic variety reflects different visions of what
educati on should be. Education can be treated as a nmeans for increasing the
i ndi vidual s earning capacity or for lowering wonen’s fertility rates. Human
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rights law specifies the purpose and objective of education, increasingly
calling for the mainstream ng of human rights throughout the contents and
process of education. Fromthe human rights viewpoint, education is thus an
end in itself rather than nerely a neans for achieving other ends. Sone
econom sts may, however, define education as efficient production of human
capital and classify all its human rights dinmensions as externalities. A
definition of people as human capital obviously differs from defining

peopl e as subjects of rights. The contrast between the human rights and
human- capi tal approaches is best illustrated by taking children wi th physica
and | earning disabilities as an exanple. The former nay be excluded from
school because providing wheel chair access, for exanple, mght be deemed too
expensive; the latter nmay be excluded from schooling because neeting their

| earning needs is deened not to yield a sufficient marginal return on

i nvestnment. This type of reasoning obviously challenges the very assunption
of human rights, nanely the equal worth of all human beings. The Specia
Rapporteur therefore attaches a great deal of inportance to enphasi zing

di fferences between education and the right to education so as to create a
background for advocati ng changes within education ained at conformty with
the human rights requirenents.

14. Anmong econom sts, some mght classify governnental funding for education
as expenditure, others as investnment. Both econom sts and | awyers may,
explicitly or inplicitly, define education as a commodity which is traded
against a price rather than a right. These divergencies in ternms and
underlying concepts denonstrate the need for a consistent and conprehensive
advocacy for the human rights approach to education so as to integrate human
rights into the existing donestic educational policies and |aws as well as
into international strategies and nonitoring nechani sns.

15. The variety of categorizations of |evels and types of education further
illustrate the need to prompte the human rights approach to education. Terns
used in worl dw de educational strategies have changed with tinme. In

the 1960s, the mobilizing slogan was UPE (Universal Primary Education) and in
the 1990s it is EFA (Education for All); universal primary education was

pl anned to be achi eved by 1980 and basic education for all by the year 2000.
The | anguage of international educational strategies shifted fromprimary to
basi c education, different fromthe continued use of primary education in
human rights. The term basic education was introduced by the 1990 Jontien
Conference 2 and influenced the subsequent international and donestic
strategies and statistical categories. UN CEF has affirmed that primry
education is the core of basic education, but basic education goes beyond the
confines of formal schooling to enconpass non-formal education as well as
early chil dhood education, including also “second chance” prinmary education
for youth, adults and parents’ education.® Definitions of primary and basic
education thus overlap but are not synonynous.

16. The varied term nol ogy of educational strategies is reflected in the
associated statistics. As is well known, international statistics do not
follow the definition of the child as any person up to the age of 18. 1In the

statistics on literacy, adulthood begins with the age of 15 while donestic
| aws on education have established a variety of age categorizations. The
starting age for compul sory education seens fairly uniformworldw de and is
set at 6 or 7, but the duration of primary school varies a great deal. The
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duration of conpul sory education (dealt with in nore detail in Part 111)
ranges from3 to 12 years but the age for basic education is 6 to 11 years.
There is an obvious m smatch between the 6-11 age categorization for basic
educati on and the original understanding of primary education in the humn
rights instruments with the 6-15 age range. The |ogic behind human rights
requirenments is that the mninmum duration of education should extend further
than 11 years of age, at least to the mnimum age for enploynment. Another
feature of age categorizations is that children above the school -1 eavi ng age
may be classified as young people rather than children. NMoreover, the m nimm
age for marriage, especially for girls, nmay also be set |low, at 12 for
exanmple. The mninmum age of crimnal responsibility may be set at a | ow age
of 7 or 8. Primary school -age children may thus be found at work, in marriage
or in prison rather than at school, while these phenonena are not captured by
the existing educational statistics. Wen not reflected in statistics, such
phenonena tend not to be nonitored and there is a great deal of risk that
their existence will not informinternational educational strategies.

17. Yet anot her area where a common | anguage needs to be created is the
equal right to education for girls. The existing quantitative data have
identified three facets of the gender gap. The difference in male/female
illiteracy rate is a reflection of the heritage of unequal access to
education, the difference in male/fenmal e enrol ment points to continuing
unequal access, while the nmale/female difference in the conpletion of the ful
cycle of primary education indicates that getting girls into school does not
necessarily lead to their staying at school. Manifestations of gender

i nequal ity evidenced by such data highlight the nmagnitude of the chall enge but
say not hing about the causes of the problem and gender analysis is thus
necessary to identify the causes. The subsequent challenge is to specify the
ends to be attained and thereupon the appropriate nmeans, as well as nonitoring
mechani sns to ascertain whether the means enpl oyed are leading to the
specified ends and corrective action is enployed if this turns out not to be

t he case.

18. The foundations for responding to this chall enge have been established
and are enbodied in the comrtment of the United Nations to “double

mai nstream ng”, namely the incorporation of both gender perspectives and equal
human rights of wonmen throughout the United Nations. The Conm ssion on the
Status of Wonen has called for the advocacy for gender equality and the

enj oynment by wonmen of their human rights. * The United Nations has commtted
itself to highlighting “gender-based differences in wonen's enjoynment of their
human rights” and to a rights-based approach to education.® The Conm ssion
on the Status of Wonen invited the UNHCHR “to ensure that the equal status of
all human rights of all wonen and the girl child are integrated into

United Nations systemw de activities”. & This process involves a

consi derabl e conceptual, strategic and operational challenge.”

19. I nternational strategies concerning education for girls have thus far
alternated between different justifications: neeting girls’ needs because
these remain unnet to a larger extent than those of boys; enhancing the
productivity or lowering the fertility of the future generations of wonen; and
pronoting equity or justice. The third justification has sonetinmes shared the
human rights rationale of the equal worth and dignity of all human bei ngs but
not necessarily the human rights requirement of the elimnation of all forms
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of gender discrimnation. The interdependence of human rights necessitates

| ooki ng beyond the sector of education. The institutional responsibility for
the elimnation of gender discrimnation within the United Nations or in

i ndividual States is a cross-sectoral issue. The devel opment of a comrn

| anguage gui ded by elimnation of gender discrimnation as the goal and
yardstick is the necessary first step towards a conprehensive strategy.

B. Strateqies to achieve universal prinmary education

20. No assessnment of the global experience in realizing conpulsory prinmary
education free of charge can be optim stic. Challenges for the future are
form dable. Suffice it to recall that the 1990 Jontien Conference was
convened agai nst the dimnishing coverage of prinmary education in the 1980s,
especially in Africa, and the Governments’ reduced capacity to halt further
retrogression. The Jontien Conference was a historic event intended to
enhance priority for basic education through gl obal nobilization around

ti me-bound targets. The Jomtien+5 meeting noted that “the downward trend of
falling enrolnents that we witnessed during the 1980s has been reversed”.?®
Reversing the retrogression of the 1980s necessitated donestic and

i nternational changes. While individual CGovernnments were traditionally deened
capabl e of conplying with their human rights obligations if they exhibited the
necessary political will, the tunultuous 1980s showed that the political wl

of many Governnents of devel oping countries was no | onger sufficient. A great
deal of global nobilization, within and outside the United Nations, was
necessary to “adjust adjustnent”, to challenge and change the previous status
of social investnent, including primry education. The nodel of the 1980s had
often treated the right to education as an unaffordable [uxury, openly
contradicting human rights obligations. Changes started in early 1990s, with
the Worl d Bank elevating the status of social expenditure in 1992 and
establ i shing the Inspection Panel in 1993. ° While these changes give ground
for cautious optimsm the recorded decline of [ending for education in
general and to Africa in particular point in the opposite direction.® The
Speci al Rapporteur plans to analyse the current policy and practice of the
World Bank in the field of education, as well as their gender dinmensions, in
her progress report.

21. Fol | owi ng the Conm ssion’s enphasis on assistance to Governnments in
devel opi ng and putting into practice strategies ainmed at making primry
education universal and free, the Special Rapporteur plans to carry out a
conpr ehensi ve anal ysis of the evolving policy and pattern of aid for education
as a nethod of enhancing the capacity of Governments to fulfil their
obligation corresponding to the right to education. The Jontien Conference
had inspired nore than 100 Governnents to el aborate Education for Al
strategies, and half of them secured international financial support for their
i mpl ementation. International and foreign fundi ng has remai ned, however, at
no nore than 3 per cent of national education budgets.

22. An increased proportion of aid has been allocated to education in

the 1990s; bilateral aid for education grew from9 to 11 per cent but remains
much | ower than the 25 per cent recommended by theUNESCO Commi ssion
Moreover, with the steady decline of the overall volune of aid in the second
hal f of the 1990s, aid for education did not increase in absolute terns.
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23. Bil ateral allocations to education range froma low 3 per cent to a

hi gh 34 per cent and are presented in Table 1. Details on the allocations
within education are not yet available for all donors but, where avail abl e,
show t hat basic education attracts merely one tenth, with only GCernmany,

Sweden, Australia and the United States of America above that average. |In her
progress report, the Special Rapporteur shall analyse the policy and practice
of bilateral and nultilateral aid for education, including the status of basic
education within it. Links between aid for education and gender policies wll
constitute a particular focus of her analysis.

Table 1. Bilateral aid for education

Donor country Bil ateral allocation to education
(in per cent)

New Zeal and 34. 4
Australia 23.5
France 21.7
Austri a 18.1
I rel and 18.0
Cer many 17.8
Por t ugal 17.6
Bel gi um 13.8
Luxenmbour g 12.2
Uni ted Ki ngdom 10.1
Japan 8.9
Canada 8.8
Sweden 8.4
Spai n 8.3
Fi nl and 6.6
Italy 5.9
Net her | ands 5.5
Dennmar k 5.2
United States of Anerica 4.8
Nor way 3.0
Swi t zerl and 3.0

Source: CECD/ DAC, Devel opnent Co-operation. 1997 Report, Paris, 1998,
Tabl e A45.

24. The potential of the 20/20 Initiative * as a nodel of partnership based
on the mutual commitment to prioritizing investment in social devel opnent,

i ncludi ng basic education, nerits particular attention. Such a nutual
comrmitment reinforces the original idea of international cooperation as a

met hod for the realization of human rights fromthe Charter of the

United Nations. Mreover, its enphasis on basic education ains to renmedy the
proverbial inbalance in the allocation of resources in favour of non-basic,

especially university education. |If the claimof the20/20 Initiative that
“adequat e resources for basic social services can be acconmpdat ed even under
conditions of fiscal constraint” ¥ proves well founded, it will relieve from

anxi ety all those, including the Special Rapporteur, who fear that additiona
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funding is necessary to achi eve basic education for all. The Special
Rapporteur plans to carry out an in-depth study in 1999 and present her
findings in the progress report.

C. Quantitative and qualitative data necessary for nonitoring the right
to education

25. A conprehensive policy for the full realization of the right to
education is necessary for a design of an integrated nonitoring nechani sm
Such a policy is long overdue and the Special Rapporteur shall strive to
contribute to its devel opnent. A unique task of Governments is to el aborate
educati onal strategy, regul ate education by setting and enforcing m ninmm
standards, and carry out pernmanent nonitoring and corrective action. This
task, carried out by Governments collectively and individually, forms the
background agai nst which nmonitoring mechani snms are established. The chall enge
for the human rights advocates is to integrate the human rights di nensi ons of
education, including the principle of non-discrimnation, into educationa
strategi es and nonitoring nmechani sms because the existing ones are not derived
frominternational human rights | aw

26. A nerger between quantitative and qualitative data is necessary to
assess the state of realization of the right to educati on worl dw de, as the
Comnmi ssi on request ed.

27. The Speci al Rapporteur has therefore started review ng the work of hunman
rights treaty bodies relating to the right to education in order to anal yse
their interpretations of this right. She is collecting and anal ysi ng

i nternational and donmestic jurisprudence relating to the right to education
with the aimof supplenmenting the existing quantitative data with qualitative
data on the nature and scope of the right to education in the practice of
States. Moreover, even a casual overview of the work of other Speci al
Rapporteurs denonstrates the wealth of information that is already avail abl e.
Their coverage ranges fromdenials of freedomto establish schools, to
obstacles for education in mnority |anguages, to the role of education in
preventing child exploitation and trafficking in children, or to the policies
of individual States concerning the financing of primry education. Many
facets of the right to education are thus being addressed by various human
rights organs and nmechani snms and formthe basis for analysing its nature and
scope.

28. The enphasis of the United Nations bodies working in education on the
uni versal coverage of primary school (“getting all children to school”) ought
to be conplenented by the parall el enphasis on the parental freedom of choice
under international human rights law. Al ongside human rights treaty bodies
with the gl obal reach, jurisprudence has thus far been generated within the
Counci | of Europe and possibilities have been created under the African
Charter on Human and Peopl es’ Rights. The Protocol of San Sal vador?® is
likely to generate jurisprudence within the Inter-Anmerican human rights
system The Special Rapporteur plans to review the experience of all regional
systens in the interpretation and application of the right to education and

i nclude the findings in her final report. Her objective is to design a
conprehensive nonitoring scheme for the right to education.
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29. Di fferences between nonitoring education and nonitoring the right to
education can be illustrated by taking school enrolnent statistics as an

exanple. They are available for a | arge nunber of countries and are w dely
used as a yardstick to assess progress and retrogression in access to
education. Figures reflect registration of pupils at the beginning of a
school year and not school attendance. Data on enrolnments are disaggregated
by sex but drop-out and repetition rates are not. Drop-out rates nay anount
to nore than half of the originally registered pupils, repetition rates may
exceed one third. These are not yet disaggregated by sex and progress - or
retrogression - in equalizing the conpletion of primary school by girls and
cannot be nonitored as yet globally, although UNI CEF is steadily noving

t owar ds maki ng such nonitoring possible.

30. Moreover, enrol nent data di saggregated by other internationally

prohi bited grounds of discrimnation are not yet being conpiled. Evidence
that this is necessary is available. The1l997 Report on the Wrld Socia
Situation does not use human rights | anguage but acknow edges that “in al npbst
all nulti-ethnic countries the drop-out rates anong sone ethnic mnorities are
hi gher than that of dom nant groups”. *®

31. Yet anot her human rights di mension of the right to education is not
captured in the existing education statistics. Enrolnment statistics tell us
the number of children who are at school (or at |east who registered at the
begi nni ng of school year) but not how many should be at school. This is a
consequence of a high, but unknown, nunber of children who are not regi stered
at birth, which is cloaked underneath the adm rable capacity of internationa
agencies to estimate their nunbers.

D. FEinancial obstacles inpeding access to prinmary school

32. The Conmmi ssion defined the first substantive task of the Special
Rapporteur as reporting on the status of the progressive realization of the
right to education with a special enphasis on access to primry education.

The Commi ssion recogni zed the need to openly identify difficulties encountered
in the realization of the right to education and the Special Rapporteur plans
to review the existing state of know edge about these obstacles. In her
progress report, she will focus on school fees in primary school. These may
be named differently as, inter alia, user charges, registration fees, or

school nmi ntenance |evies, but whatever nane they bear, their effect is to
openly question the explicit intent of human rights law that prinmary education
shoul d be free.

33. The international human rights treaties posit that primary education
shoul d be free, with the exception of the European Conventi on on Human
Rights. * The requirenment that primary education should be nmade free has not
been repeated in recent international policies on education, however.

The 1990 Jontien Declaration significantly didnot include such a

requirenent. ¥ The Jontien Declaration used terns such as “access to
education” or “neeting |earning needs” instead of the right to education.
Since the Jontien Declaration was adopted | ess than one year after the
Convention on the Rights of the Child, the two divergent approaches have

i npeded a uniform United Nations policy. Table 2 reproduces avail able data on
the public expenditure on education with countries classified by its
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proportion to the GNP. The purpose is to illustrate the convergence and

di vergence in the current pattern of expenditure worldwi de. The figures are,
of course, an indication of magnitude rather than precise measurenents because
of the i mense conplexity of conpiling all necessary data and making such data
conparable. In her progress report, the Special Rapporteur intends to anal yse
al l ocations to education as well as within education, and the policies and
practices of international financial agencies concerning these allocations.

Table 2. Public expenditure on education in relation to GNP

More than 7 per cent of GNA Barbados, Botswana, Canada, Denmark, Estonia,
Fi nl and, Jammi ca, Kenya, Ml dives, Nan bi a,
Norway, Seychelles, St. Lucia, Swazil and,
Sweden, Taji ki stan, Ukraine, Uzbekistan, Yenen,
Zi mbabwe

Between 6 and 7 per cent Belize, Bolivia, Czech Republic, Hungary,
Ireland, Israel, Jordan, Kiribati, Kyrgyzstan,
Latvia, Lithuania, Mol dova, New Zeal and

South Africa, Tunisia

Between 5 and 6 per cent Australia, Austria, Belarus, Belgium Congo,
Croatia, Egypt, Fiji, France, former Yugoslav
Republ i c of Macedoni a, Ganbia, Ceorgia,

I cel and, Kuwait, Lesotho, Ml awi, Ml aysia,
Mal ta, Mauritania, Mexico, Mngolia, Mrocco
Net her| ands, Panama, Portugal, Saudi Arabia,
Sl ovaki a, Sl ovenia, Spain, Sw tzerland, Togo,
United Kingdom United States of America,
Venezuel a

Between 4 and 5 per cent Argentina, Bahrain, Bulgaria, Costa Rica,
Cyprus, Ethiopia, CGermany, Guyana, Ilran, Italy,
Kazakhstan, Mauritius, Oman, Poland, Russia,
Thai |l and, Tonga, Trinidad and Tobago, Vanuatu

Bet ween 3 and 4 per cent Al bani a, Azerbaijan, Benin, Burkina Faso,

Col ombi a, Conoros, Ecuador, G eece, Honduras,
I ndi a, Japan, Korea, Peru, Qatar, Ronmani a,
Senegal , Singapore, Sri Lanka, St. Kitts and
Nevi s, Surinanme, Turkey

Bet ween 2 and 3 per cent Bangl adesh, Burundi, Chad, China, Chile
El Sal vador, Laos, Lebanon, Mali, Nepal,
Par aguay, Philippines, Uruguay, Viet Nam

Less than 2 per cent Dom ni can Republic, Equatorial Guinea
CGuat emal a, Myanmar, United Arab Em rates,
Zanbi a

Source: UNESCO World Education Report 1998 pp. 156-159.

34. There is a great deal of disagreenent about the optiml |evel of public
expenditure for education. Proposals tend to converge at about 5-7 per cent
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and reflect the practice of a |arge nunber of States. The absence of
consensus around such a figure does not prevent, however, increasing agreenent
on three points. First, that public investnent in primary education is
necessary; second, “primary education ought to be a priority for public
spendi ng on education in those countries that have | ow net enrol nent,”*® and
third, allocations within education ought to prioritize primary education.
Many States in which public expenditure for education is low, listed in the
bottom part of Table 2, tend to exhibit also |ow enrolnents at the primary
school | evel

35. Primary education should be free for children because they cannot

possi bly pay for thenselves. This does not inply that education is free
because schools and teachers’ salaries have to be financed, it inplies that
primary education has to be prioritized in resource allocation. Direct
charges in primary education, under whatever nanme, inpose upon parents the
obligation to fully finance the education of their children. The duty to
financially contribute to the cost of primary education for all is spread
anong the whol e popul ati on where education is financed by the State out of
general taxation. Taxation exenpts the poorest; those who do not earn enough
to be liable to taxation are not taxed. Where fees are charged in primry
school, those who are too poor to afford the cost are often not exenpt from
charges. \Where exenptions are nomnally provided for, they may be too
cunmbersome to conmply with or too expensive to administer. The Convention on
the Rights of the Child specifies for health that children should not be
deni ed access to health services because of the inability of their parents to
pay; one cannot find any indication that the Convention envisaged a | ower
standard to apply to primary education. The Comrmittee on the Rights of the
Child included in the reporting guidelines an itemon “the neasures taken to
ensure that children, particularly those belonging to the nost disadvantaged
groups, are protected agai nst the adverse effects of econom ¢ policies,

i ncluding the reduction of budgetary allocations in the social sector.”?®

36. Reduced budgetary allocations led to a shift to cost-sharing, which has
generated a great deal of opposition, especially for primary education. The
Addi s Ababa Consensus has enphasi zed the need to focus on government revenue,
especially taxation, ?* as the source of funding for basic education rather
than cost-sharing or cost-recovery.

37. The absence of an enforceable clai mupon a Governnent to allocate a
specific anpbunt to education highlights the need to focus on the procedure
wher eby all ocati ons are deci ded upon. Human rights are sel dom costed because
human rights standards do not determ ne how much shoul d be spent on specific
itenms, but define substantive and procedural human rights standards, including
for the process of decision-making. The exercise of political rights thus
beconmes the necessary instrunment for attaining econom c and social rights,

i mposi ng upon those who exercise thema duty towards others. University
students are politically vocal, primary school age children are not, and the
|atter can easily be neglected in the allocation of resources. The proverbial
preference for university students in budgetary allocations w thin education
(in the extreme exceeding up to 1,000 tines the allocation for primary
education) vividly illustrates the necessity for introducing the human rights
rationale into allocations. The Special Rapporteur feels that such a

rati onal e could be introduced throughout the process of resource allocation,
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fromthe policies of international finance agencies, ? to the donmestic
deci si on-nmaki ng process, as well as inter- and intra-sectoral allocations

38. Al | ocation of resources within education is often seen as a zero-sum
gane: increased allocation to primary education depl etes higher |evels of
education of public funding with the corollary of increasing its cost for
students and their famlies. Human rights education would face a considerable
challenge if it ventured to reconcile, for exanple, an acquired right to free
education for university students which nmay be depriving young children of
access to any educati on whatsoever. How does one ensure that a culture of
acquired rights is not reinforced through human ri ghts education that only
enphasi zes one’s own rights? |Is there a way out of such proverbial zero-sum
ganme that pits beneficiaries of public funding for education agai nst each
other? Can children enjoy their rights if adults do not accept their duties
towards children? Such questions, in the opinion of the Special Rapporteur
merit an inquiry to find out how these dil emmas have been addressed,
domestically and internationally.

39. The question of State funding for education necessitates inquiring into
the societal acceptance - or the lack thereof - of the State’'s powers to raise
revenue, including through taxation. A great deal of controversy has been
generated with respect to the interpretation of the States’ obligation to
finance primary education. The requirenment that primary schooling should be
free of financial cost for the child has generated a great deal of consensus,
but the requirenment that primary school should also be free of financial cost
for parents does not generate full consensus. One reason is the parental
primary responsibility, financial as well as any other, for their children,
affirmed in the Convention on the Rights of the Child. The Comrittee on the
Ri ghts of the Child asks reporting States to include their consideration of
“the real cost for the famly of the child s education.”?

40. O ficial statistics on the costs of education are confined to public
expendi ture and exclude parental financial contribution to the education of
their children. These costs are considerable even where no fee is charged in
primary school. Mark Bray estimates that at | east 20 per cent and often as
much as 90 per cent of the financial cost of primary education is borne by the
parents and/or famlies. 2 Where no fee is charged in primary school, parents
often have to pay the costs of school maintenance or nmake other financia
contributions to the school or to the teachers. Even where these are absent,
parents bear the costs associated with schooling such as books, neals,
transportation or uniforms.

41. Any anal ysis of parental financial contributions towards primry
education of their children ought to differentiate between their wllingness
and ability to contribute. Their inability to afford sending their children
to school deprives children of access to primary education and highlights the
essence of States’ human rights obligations to be the provider of last resort.
Parental choice may be exercised to the detrinent of girls and requires
States to act so as to alter the factors upon which parental choices are nmade
Efforts to increase primary school enrolment for girls have thus included
subsidi zing direct, indirect, and opportunity cost (nanely, the |l oss of the
value of the girls’ work) for their parents and/or famlies.
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1. GOVERNMENTAL OBLI GATI ONS COROLLARY TO THE RI GHT TO EDUCATI ON
A TENTATI VE ANALYTI CAL SCHEME

42. The starting point for the Special Rapporteur’s analysis is the thrust

of international human rights | aw whereby governnental obligations relate to
human rights as whol e, and include obligations to act and to react, to pursue
specific conduct or to achieve a particular result. The basic framework of
governnental obligations is outlined by a series of explicit guarantees of the
right to education. The essential role of the State is to set educationa
strategy, deternmine and enforce educational standards, nonitor the

i npl ementation of the strategy and put in place corrective action. Neither
educati onal strategy nor educational standards are necessarily inforned by the
ri ght to education; “education” and “human rights” are often separated both in
aw and in practice while “gender” is often yet another separate category.

The Speci al Rapporteur plans a conprehensive analysis in her subsequent
reports. At this stage, she only wants to map out the conplexity of the

exi sting human rights framework.

43. The International Covenant on Econom ¢, Social and Cultural Rights
pronpted nmore than a dozen parties to submt reservations to its provision on
the right to education, which ranges from acknow edgnments that financi al
constraints to access to primry educati on were beyond the capacity of the
State, to assertions that education should be treated as nonopoly of the
State, or that parents should be allowed to educate their children thensel ves,
in their own home. # The Convention on the Rights of the Child |lays down the
full scope of the right to education. The principle of non-discrimnation is
foll owed by general provisions on the access to education, its purpose and

obj ectives, accompani ed by specific requirenents upon education to protect

children from abuse and neglect or illicit use of narcotic drugs, and foll owed
by safeguards against work that interferes with children’s primary education
An illustration of the demandi ng nature and scope of States’ obligations

concerni ng education is the number and variety of reservations.? They
hi ghlight the necessity of a continued effort to conceptualize governnenta
obligations so as to forge a gl obal consensus.

44, Table 3 illustrates the two pillars of States’ human rights obligations
relating to education. The first obligation concerns enabling all children to
benefit from primary education, enforcing access to school and schoo
attendance by nmeking primary education conpul sory, and ensuring that prinmary
education is free of charge. The last point is not shared anong all regiona
human rights treaties, as Table 3 illustrates by including the European
Conventi on because of its departure from other human rights treaties. The
second obligation is shared anong all human rights treaties and requires
respect of parental freedom of choice.

45. The State’s obligation to make primary education free of charge is
frequently, albeit erroneously, associated with the State’s provision of

pri mary education. The State’s obligation to make primary education free is
in quite a few countries inplenmented through subsidies to a diverse range of
pri mary school s.

46. Some countries have only public schools, others only private, while nost
have a m xture. The neaning of “private” varies a great deal. 1In its
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broadest sense, it enconpasses al
actually be partially or

behind the term*“private” is that al
many are not. The termis applied to
religious and secul ar school s,

schools for children with specia

non- St at e-run school s,
even fully funded by the State.

m nority and indi genous school s,
needs.

some of which may
The assunption
such schools are profit-making while
formal and non-formal educati on,

as well as

Table 3. Primary education: specific human rights guarantees
Uni versal Decl arati on of Human Uni versal Decl arati on of Human
Ri ghts: Ri ghts:

Education shall be free, at least in
the el enentary and fundanent al
stages. Elenentary education shal

be conpul sory.

Covenant on Econoni c,
Ri ghts:

I nt er nati onal
Social and Cultura

Pri mary education shall be
conmpul sory and available free for
all.

Parents have a prior
the kind of education that shall
given to their children.

right to choose
be

I nt er nati onal
Social and Cultura

Covenant on Econoni c,
Ri ghts:

The States Parties to the present
Covenant undertake to have respect
for the liberty of parents to
choose for their children schools,

ot her than those established by the
public authorities, which conformto
such m ni mum educati onal standards as
may be |laid down or approved by the
State and to ensure the religious and
nmoral education of their children in
conformty with their own

convi ctions.

No part of this article shall be
construed so as to interfere with the
liberty of individuals and bodies to
establish and direct educati onal
institutions,

I nternati onal Covenant on Civil and

Political Rights:

The States Parties to the present
Covenant undertake to have respect
for the liberty of parents to
ensure the religious and noral
education of their children in
conformty with their own

convi ctions.




Convention on the Rights of the
Chi |l d:

States Parties recognize the right
of the child to education, and with
a view to achieving this right
progressively and on the basis of
equal opportunity, they shall, in
particul ar:

(a) Make primary education
conmpul sory and avail able free for
all.

UNESCO Conventi on agai nst
Di scrimnation in Education:

The States Parties to this
Convention undertake to fornul ate,
devel op and apply a national policy
which, ... will tend to pronote
equal ity of opportunity and of

t r eat nent and in particular:

(a) to make primary education free
and compul sory.

Eur opean Convention, Protocol 1:

No person shal
to educati on.

be denied the right
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Convention on the Rights of the
Chi |l d:

No part of [articles 28 and 29] shal
be construed so as to interfere with
the liberty of individuals and bodies
to establish and direct educati onal
institutions

UNESCO Conventi on agai nst
Di scrimnation in Education:

The States Parties to this Convention
agree that: (b) It is essential to
respect the liberty of parents,
firstly to choose for their children
institutions other than those
mai nt ai ned by the public authorities
but conforming to ... mninmm
educati onal standards, and secondly,
to ensure ... the religious and nora
education of the children in
conformty with their own

convi ctions.

Eur opean Convention, Protocol 1:

In the exercise of any functions
which it assunes in relation to
education and to teaching, the State
shall respect the right of parents to
ensure such education and teaching in
conformty with their own religious
and phil osophi cal convictions.

47. Sonme private schools are supplenenting State-run schools and are

est abl i shed where they do not
| anguage or religion, or do not
di sabilities.
educati on.

48. Par ent a
great deal of

freedom to opt
litigation.

provi de education in a particular mnority
accommodat e children with physical or |earning
Ot hers are established as an alternative to State-provided

out of State-run schools has been subject to a
The Human Rights Committee has held that the State

does not discrimnate when subsidies for private schools are | ower than those

for public schools. %
St ates were not
or level.” 27

The European Commi ssion on Human Ri ghts has held that
required to “subsidi ze private education of a particular type
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49. The Speci al Rapporteur plans to analyse the States’ practice in nore
detail and include the findings in her final report. She intends to review
the existing quantitative and qualitative data on the pattern of primry
schools (State/non-State, public/private, for-profit/non-profit/religious/
secular) in different regions and countries, as well as the existing donestic
and international jurisprudence concerning the freedomto establish and
operate non-State schools and States’ practice with regard to fundi ng of
non-State primary schools.

50. All three different roles of the State in primry education -

regul ation, funding, and provision - should be inforned by a range of hunan
ri ghts obligations upon which primary educati on should be based, such as the
princi ple of non-discrimnation. To portray the conplexity of Governnmenta
obligations corresponding to the right to education, the Special Rapporteur
has structured theminto a 4-A schene, denoting the four essential features
that primary schools should exhibit, nanmely availability, accessibility,
acceptability and adaptability.

A, Availability

51. The first State obligation relates to ensuring that primry schools are
avail able for all children, which necessitates a considerable investnent.
VWile the State is not the only investor, international human rights |aw
obliges it to be the investor of |last resort so as to ensure that prinmary
school s are available for all school-age children. |In Africa children of

pri mary-school age constitute close to half of the population and the majority
is living in rural areas. Mking primary schools available to dispersed rura

communi ties, sonme of who may be nomadic, illustrates the scope of the
chal | enge

52. If the intake capacity of primary schools is bel ow the nunber of

pri mary-school aged children, |egal provisions on conmpul sory education wll
not be translated into practice and access to education will remain a need or
a wi sh rather than being a right. Investnent in educational infrastructure

requires considerable initial capital but yields benefits after a long time.
The recurrent costs and mai ntenance of schools as well as teachers’ salaries
add to the cost. The full scope of investnment necessary to make school s
really rather than nomnally available is hidden because the nost frequent
internationally used indicator - enrol ment - does not capture what a real-life
school may | ook Iike. A UNESCO UNICEF pilot survey of primary schools in the
| east devel oped countries has revealed that electricity or piped water is an
exception rather than a rule, while many children finish primry schoo

wi t hout ever having seen a single textbook in their nmother tongue.?® Changi ng
this reality is necessary because nonminally available schools are unlikely to
attract children, as evidenced in parental assessnents that their children
woul d not benefit from schooling in such conditions or in children “voting
with their feet” and opting out of school.

53. An interplay between non-availability of schools and parental choices
often i npedes the schooling of girls. There is a great deal of research
targeting parental choices, but a paucity of information about the

avail ability of schools for girls. Available schools my be open only to
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boys - by law, in fact - while the existing educational statistics do not nake
this difference visible. It is inpossible to determ ne whether the avail able
school s have a sufficient intake capacity to enrol and retain all primry age
school girls or not.

54. Programes to renedy unequal enrolment of girls in primry school have
enconpassed both inducenments to their parents and/or famlies and increasing
the availability of schools for girls. The former is dealt with in the next
section, the latter has included requirements upon primary schools to enroll a
specific percentage of girls, establishment of special schools for girls, or
the recruitnent and training of femal e teachers. Experiences have shown that
such initiatives yield results although the m d-decade revi ew of Education for
Al found that “the gender gap in age-specific net enrol nent ratios actually
grew worse in the 1990s, except in the Arab States.”

55. Table 4 summari zes data conpiled by UNI CEF on the gender inbal ance in

net enrolment in primary school. This issue cuts across availability of
school and access to the avail able schools by girls. 1In situations where
school s are sinmply not available, nost children will not have access to

primary education. However, where too few schools are avail able they are
obvi ously not equally available to girls. The gender gap di m nishes with
i ncreased availability of schools and in quite a few countries girls’
enrol ment is higher than that of boys.

Table 4: Gender inbalance in net enrolnent in primary schoo

Grls’ enrolnment as surplus or deficit in relation to boys’ enrol ment
(in per cent)

More than Lesotho (+ 11 per cent), Trinidad and Tobago
+ 10 per cent (+ 11 per cent)

+ 3 per cent to | Mongolia (+ 3 per cent), Nicaragua (+ 3 per cent),
+ 9 per cent Bahamas (+ 4 per cent), Dom nican Republic

(+ 4 per cent), Botswana (+ 5 per cent),

Nam bia (+ 7 per cent),

+ 1 per cent to | Al bania, Bahrain, Costa Rica, Denmark, Ecuador,
+ 2 per cent El Sal vador, Estonia, Fiji, CGeorgia, Haiti
Hondur as, Hungary, Korea, Luxembourg, Ml aysi a,
Panama, South Africa, United States of America,
Yugosl avi a

- 1 per cent to | Belize, Bulgaria, Canada, Chile, China, Croatia,

- 2 per cent For mer Yugosl av Republic of Macedoni a, Guyana

Li bya, Madagascar, Malta, Oman, Peru, Philippines,
Pol and, Qatar, Sanpa, Saudi Arabia, Slovenia,
Tanzania, United Arab Enirates, Zanbia

- 3 per cent to | Belarus, Eritrea, Indonesia, Kenya, Kyrgyzstan
- 5 per cent Latvia, Sommlia, Tunisia, Turkey, Vanuatu
Venezuel a
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- 6 per cent to | Congo (- 6 per cent),Uganda (- 7 per cent),

- 9 per cent Al geria (- 8 per cent), Bangl adesh

(- 8 per cent), Bolivia (- 8 per cent),

Burundi (- 8 per cent), Syria (- 8 per cent),
Ethiopia (- 9 per cent), Djibouti (- 9 per cent),
lraq (- 9 per cent), Mauritania (- 9 per cent),

- 10 per cent Canmeroon (- 10 per cent), Conobros (- 10 per cent),
to Mozanbi que (- 10 per cent),Mali (- 11 per cent),
- 20 per cent Papua New Guinea (- 12 per cent), Senegal

(- 12 per cent), Burkina Faso (- 13 per cent),
Egypt (- 13 per cent), lran (- 13 per cent),
Laos (- 14 per cent), Niger (- 14 per cent),
Ganmbia (- 18 per cent), Guinea (- 18 per cent),
Morocco (- 19 per cent)

More than Denocratic Republic of Congo (- 21 per cent),

- 20 per cent Central African Republic (- 22 per cent),

Gui nea- Bi ssau (- 26 per cent),

Togo (- 26 per cent), Afghanistan (- 27 per cent),
Chad (- 29 per cent), Benin (- 31 per cent),

Nepal (- 39 per cent),

Not e: In the following countries there is no difference between net
primary school enrolnment for boys and girls: Argentina, Australia, Austria,
Bar bados, Bel gi um Brunei Darussal am Cape Verde, Cuba, Cyprus,

Czech Republic, Finland, France, Germany, Greece, lreland, Janmica, Japan,
Jordan, Kuwait, Malawi, Muritius, Netherlands, New Zeal and, Norway, Paraguay,
Portugal, Romani a, Russia, Rwanda, Singapore, Spain, Sweden, Switzerl and,

Uni ted Ki ngdom and Uruguay.

Sour ce: UNI CEF, The State of the Wrld's Children 1999 New York, 1998
pp. 106-109.

56. Table 4 confirms that the gl obal pattern of gender inbalance victimzes
girls. But it also illustrates the other side of the coin, nanely the surplus
of girls in the primary school in sonme countries. UN CEF noted that sonme

pri mary schools, especially in the Caribbean, have difficulties in attracting
and retaining boys, * one reason being that teachers are donmnantly female.
The Speci al Rapporteur deens that a risk that one or two decades henceforth we
m ght be designing strategies to increase the enrol nent of boys highlights the
necessity of articulating and inplenenting gender bal ance in the approach to
the realization of the right to education. Leaving boys outside school may
wel | becone seen retrospectively as a crimnogenic factor that we have
inflicted upon ourselves through the lack of attention to gender bal ance in
education. The well-known statistical profiling of crimnality points to

adol escent boys as the category nost vulnerable to crimnalization.

B. Accessibility

57. The second State obligation relates to ensuring access to avail abl e
public schools, nost inportantly in accordance with the existing prohibition
of discrimnation. Non-discrimnation is the overriding principle of
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i nternational human rights |aw and thus applies to civil and political, as
well as to economic, social and cultural rights, as well as to the rights of
the child which cut across these two categories. Non-discrimnation is not
subject to progressive realization but has to be secured i medi ately and
fully.

58. In the field of education, there has been a great deal of concern
regardi ng out-of-school children. Strategies and campai gns are often desi gned
with the slogan “reaching the unreached”. A crucial conponent which the human
rights perspective introduces into this subject-matter relates to the

di fference between the unreached and the excluded. The |lack of access to
primary school may conformto the internationally prohibited grounds of

di scrim nati on when the excluded children share the same feature, be it sex,
or | anguage, or religion. Asylumseeking and refugee children may be
difficult to reach, but sonme may be excluded because the right to education is
confined to citizens. Children with disabilities may be in practice excl uded
from school, whatever the | aw may say, because the buil dings and cl assroons
make their access inpossible. Children who are institutionalized nay be

excl uded from schooling because the mandate and funding of the institution
housi ng chil dren excl udes educati on.

59. The Speci al Rapporteur plans to collect and anal yse the existing
quantitative and qualitative information on the pattern of the | ack of access
to education in order to map out obstacles to the realization of the right to
education. Wthin the United Nations, such information has thus far been
systematically gathered only for girls and wonen.

60. Wth regard to girls, the right to educati on has been denonstrated to
act as a corrective to the free market. Governnents indeed have human rights
obl i gati ons because primry education should not be treated as a comodity.
There has been a growi ng acceptance of the necessity for States’ intervention
concerning access to primary education for girls. Many econonists would refer
to the reason for the State’'s intervention as a market failure. Inits

sinpl est version, it can be described as the unwi |l ngness of parents to send
their daughters to primary school because of the absence of an econom c
rationale to invest in their daughters’ education. A demand for girls’
education thus has to be created by providing econonic incentives to parents.
Such initiatives showed that conflicting expectations for girls deprive them
of access to education. |If they are required to perform household | abour, the
school schedule has to be adapted to the seasonal and daily rhythm of

subsi stence food production or famly life. Since poor famlies depend on the
wor k of each nenber of the famly for their survival, conbining school and
work often proved necessary so as to make school really accessible for girls.
Simlarly, the ILO s experience in noving children fromlabour to school has
demonstrated the advantage of shifting fromthe prohibitive and condematory
approach to a human-rights-pronmoting investnent. 3 Enhancing children’s

access to school, as these exanples illustrate, necessitates a considerable
i nvest nent .
61. Such an investnent goes beyond the financial resources needed to make

pri mary education free. Early marriage and chil dbearing conflict with primary
education and are often the main reasons for girls not conpleting primary
education. The Charter on the Rights and Welfare of the African Child
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requires States to ensure that girls who beconme nothers before conpleting
their primary education “have an opportunity to continue with their education
on the basis of their individual ability”. 3 Translating this obligation into
practice often requires overcom ng the denials of access to school for
pregnant girls and very young nothers (when pregnancy is a disciplinary

of fence, for exanple), while overconming this obstacle requires a well designed
strategy for changing social nornms through the nmobilization of teachers,
parents, conmunity | eaders, and pupils thensel ves.

C. Acceptability

62. Extreme views of the role of the State in education are enbodied in
treating the State as the sole funder and provider of education, with the
other extreme deenming the State to be the regulator and facilitator rather
than funder and provider. Mich as in any other area, the extrenes are rarely
present in the States' practice and cl oak the consensus around the regul atory
role of the State, that is, its task to set and enforce educational standards.
The right to education “by its very nature calls for regulation by the State,
regul ation which may vary in time and place according to the needs and
resources of the community and of individuals”. 3 The State is obliged to
ensure that all schools conformto the mninumcriteria which it has devel oped
as well as ascertaining that education is acceptable both to parents and to
chil dren.

63. Respect for parental freedomto have their children educated in
conformty with their religious, noral or philosophical convictions has been
affirmed in all general human rights treaties and is continuously subjected to
litigation. The European Comm ssion on Human Rights found that human rights
law “requires the State actively to respect parental convictions within the
public schools” * in addition to the required respect of their liberty to
establish and operate schools. The contents of educational curricula and

t ext books rai se endl ess controversies, but the existing jurisprudence
denonstrates the increasing importance of human rights criteria in

deci si on- maki ng.

64. The | anguage of instruction can preclude children from attendi ng school .
It has always created a great deal of controversy in education and this is not
likely to dimnish, on the contrary. Controversies span deci sion-making on
the official |anguage(s) of instruction for public schools, the teachingof as
wel|l as teaching in mnority | anguages (as well as the recognition thereof),
and the teaching of (as well as in) foreign | anguages.

65. The European Court of Human Rights has affirmed the right of the State
to determ ne official |anguages of the country which are thus the |anguages of
instruction in public schools but denied that there was a right to education
in a language of one’'s choice. *®* States have been required to respect the
right of mnorities to set up their own schools in mnority | anguages since
the time of the League of Nations. In 1919 the precedent was set by Poland in
affirm ng, alongside education in mnority |anguages in public schools, the
right of citizens who were nenbers of minorities to establish, manage and
control schools at their own expense “with the right to use their own | anguage
and to exercise their religion freely therein” % and that right was reaffirmed
by the Permanent Court of International Justice. ¥
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66. More than half a century later, dilemas have increased rather than

di m ni shed. Demands that mnority schools be made “free” (that is,
State-financed) are often nmade but sel domgranted. The right to be educated
in one’s nother tongue has been on the international human rights agenda since
the 1950s and controversies intensified in the 1990s. The w sdom of

uni l'i ngual education, even in one’s nother tongue, has been chall enged, adding
a newitemto this endl ess controversy. The financial inplications of
multilingualismin primry school have further exacerbated the existing
controversies. The Special Rapporteur plans to analyse the existing
experiences and summari ze the findings in her final report.

67. Fromthe rights of the child perspective, the obligation to make primary
school acceptabl e goes far beyond parental freedom of choice or the | anguage
of instruction, and poses a great deal of challenge for all States. An idea
primary school should be child-friendly, based on the right of the child “to
be curious, to ask questions and receive answers, to argue and di sagree, to
test and meke m stakes, to know and not know, to create and be spontaneous, to
be recogni zed and respected”. % The enormty of the task enbodied in this
vision clashes with the reality of schools that may be grappling with the |ack
of running water and sanitation, with the inconpatibility of the schoo
timetable with famly and community life, or with viol ence agai nst and anobng
chil dren.

68. Restrictions upon school discipline have considerably increased in
recent decades to protect the child' s dignity against hunmliation or
degradation. They were, and are likely to remain, subject to litigation. An
attenpt by parents (whose religious doctrine posited physical punishment of
children as legitimte and necessary) to chall enge Sweden’s policy agai nst
corporal punishnment of children forced the European Conmi ssion on Human Ri ghts
to revisit the issue that had al ready been the object of considerable
litigation. The parents conpl ai ned agai nst the encroachnment upon their
“ability to express and inplenment their own convictions in the upbringing of
their children” enmbodied in Sweden’s 1979 | aw, which was “intended to
encourage a reappraisal of the corporal punishnment of children in order to

di scourage abuse”. * The Commission did not find that a general policy

agai nst corporal punishment amounted to a threat of indoctrination of children
agai nst their parents’ conviction that corporal punishment was legitinmte and
necessary. The Committee on the Rights of the Child has consistently held
that corporal punishnent is inconpatible with the Convention on the Rights of
the Child, although the Committee’s frequent reiteration of that view
testifies to the fact that corporal punishment may be practised to discipline
school children in many countries

69. The inportance of a vision of primary school in which all the rights of
the child are fully inplenmented is to define the ultimte goal to be attained,
wi t hout which a precise definition of the full realization of the right to
educati on remins inpossible.

D. Adaptability

70. What children should | earn at school and how the | earning process should
be organi zed is the source of never-ending chall enge and change. The usual
approach is to review the contents and process of learning fromthe viewpoint
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of the child as future adult, while the Convention on the Rights of the Child

requires that the best interests of the child be given pronm nence. The choice
in the Convention to refer to the best interests of the individual child

hi ghlights the need for the educational systemto becone and remai n adaptabl e.

71. The countervailing pressures of globalization and localization in
the 1990s highlight the need for adaptability. International flows of
capital, information and trade are countered by the process of

decentralization and/or |ocalization in education, which facilitates

responsi vness to the | ocal needs and affirmati ons of specific ethnic or
linguistic or religious identities. Making education responsive to the

i Mmedi ate reality facing children in their own community and to the rapidly
changi ng global realities is the challenge of the 1990s. Different ideas are
bei ng experinented with to nove away from “the classroom centred nodel
designed to service a pre-industrial European society”?* that has renmmi ned the
nmodel for designing primary education much too | ong.

72. The knowl edge, skills and values that the generation of future adults
will need in their lifetime is not only unknown but unknowable. A bal ance

bet ween the exposure of children to the | ocal and global community is

conpl enented by their need to fanmliarize thenselves with their own as well as
foreign cultures. A focus on human rights education provides an opportunity
to bal ance the previously prohibitory approach in international human rights

| aw by a constructive one. A great deal of effort has targeted the

prohi bition of incitement to discrimnation through prejudicial portrayal of
racial or ethnic mnorities, or mgrants, or wonen and girls. An endl ess
stream of projects aimat the revision of the existing curricula and textbooks
or the creation of new ones so as to convey positive inmages rather than nerely
prohi biting negative ones. The International Conm ssion on Education for the
Twenty-first Century singled out as the first pillar upon which education
shoul d be founded “learning to |live together by devel opi ng an understandi ng of
others and their history, traditions and spiritual values”.* The ILO
Convention No. 169 on indigenous rights posits the aimthat “history textbooks
and ot her educational materials provide a fair, accurate and informative
portrayal ” of indigenous peoples. ¥ One nay anticipate that this process will
enconpass a review of the portrayal of indigenous wonen as well as nen. The
Committee on the Rights of the Child urged a changed i nage of wonen “in schoo
t ext books by adopting suitable nessages to conbat inequalities, stereotypes
and social apathy”. ® The Convention against Racial Discrimnmnation requires
States to conbat prejudices through education, the Convention on the
Elimnation of Al Forms of Discrimnation against Wwnen to elinminate
stereotypes. A recognition of the fact that wonmen can be victimzed by

di scrimnation because of their race as well as sex, or because they are

i ndi genous as well as fermal e has becone a noticeable feature of the 1990s.

The process of revising school curricula goes on in quite a few countries so
as to identify and replace discrimnatory and/or stereotyped portrayal of
girls and wonen. #

73. Pronmoting elimnation of gender discrimnation in education has becone

an area of rapid international, regional and domestic policy-nmaking. A great
deal of quantitative and qualitative data has been generated to document the

plight of out-of-school girls while reviews of school curricula and textbooks
prom se to change the image of girls and wonen and thus help the new
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generation avoid the stereotypes that we have all been raised with. Changes
in the contents of education in the past few decades have been profound: from
educating girls to be good housew ves to freeing them from gender stereotypes
to enable themto freely develop. The role of teachers is crucial and

hi ghl i ghts gender inbalance in primary education - the absence of femnle
teachers in some countries and their prevalence in others as illustrated in
Tabl e 5.

Table 5. Percentage of primary school teachers who are fennle

Above 90 per cent Armeni a, Bahamas, Georgia, Kazakhstan, Mongolia,
Czech Republic, Italy, Latvia, Lithuania,
Mol dova, Russia, Slovakia, Slovenia, Ukraine

Bet ween 75 per cent and Australia, Austria, Azerbaijan, Botswana,

90 per cent Bul gari a, Col onbia, Croatia, Cuba, Dom nica,
Estoni a, France, Cermany, Guyana, Hungary,
Irel and, Israel, Jammica, Kyrgyzstan, Lesotho,
Mal t a, New Zeal and, Ni caragua, Qatar, Romani a,
San Marino, Seychelles, Sri Lanka, Surinane,
Saint Kitts and Nevis, Saint Lucia, Swaziland,
Uni ted Ki ngdom Uzbeki stan, Venezuel a,

United States of Anmerica, Yugoslavia

Bet ween 50 Al bani a, Bahrain, Belgium Belize

and 75 per cent Brunei Darussal am Canada, Cape Verde, Chile,
Cyprus, Denmark, Dom nican Republic, Ecuador,
Egypt, Fiji, former Yugoslav Republic of
Macedoni a, Greece, G enada, Honduras, |ndonesia
Iran, lraqg, Japan, Jordan, Kiribati, Korea
Kuwai t, Madagascar, Ml aysia, Myannmar, Nam bi a,
Net her| ands, Paraguay, Peru, Sanpa,
Saudi a Arabia, South Africa, Spain,
Sai nt Vincent and the G enadi nes, Sudan, Sweden,
Switzerland, Syria, Tajikistan, Tonga, Trinidad
and Tobago, United Arab Enmirates

Bet ween 25 and Af ghani stan, Algeria, Burundi, Canbodia

50 per cent Caner oon, China, Congo, Djibouti, Eritrea,
Et hi opi a, Gabon, India, Kenya, Laos, Ml aw ,
Mauritius, Mrocco, Niger, Nigeria, Oman, Papua
New Gui nea, Tanzani a, Tunisia, Turkey, Uganda,
Vanuat u, Zanbi a, Zi nhabwe

Bel ow 25 per cent Beni n, Burkina Faso, Chad, Cote d' lvoire,
Denocratic Republic of the Congo,
Equatorial Gui nea, Ganmbia, Guinea, Mli
Mauritani a, Mbzanbi que, Nepal, Paki stan,
Senegal , Togo

Source: UNESCO World Education Report 1998 pp. 144-147; the figures
refer to 1995
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74. These two extrenes highlight the necessity of adaptability: many

i nternational and donestic policies have been devel oped to increase the nunber
of femal e teachers, but few to address the other extreme. There are few
countries in the world that have established a policy of gender bal ance,
nanely the objective that the representation of one sex should not exceed

40 per cent without corrective neasures being triggered. Table 5 shows that
wonen constitute nore than two-thirds or even nore than four-fifths of primry
school teachers in sone countries. The risk of perpetuating marginalization
rat her than pronoting equality was noted 40 years ago, in the very first

report on discrimnation in education within the United Nations. The report
sunmari zed reasons for wonen formng the majority of teachers in primry
school as “the idea that wonen are particularly well suited to teach young
children, the fact that teaching offers an outlet to wonmen to whom many ot her
careers remain closed, and the fact that nen are attracted towards better paid
prof essi ons”. %

I11. COVPULSORY EDUCATI ON: RI GHT AND DUTY OF THE CHI LD

75. The 1959 Declaration of the Rights of the Child |laid down the
entitlement of the child to receive education, * articulating the vision of
the child of the time as a passive recipient of education rather than the
princi pal subject of the right to education. The changed vision of the child
as a subject of rights embodied in the Convention on the Rights of the Child
is slowy being translated into donestic |laws and policies. Conpul sory
educati on has been included in the Convention on the Rights of the Child
because of its undoubted value, but it is nuch older that the concept of the
rights of the child and reflects the vision of the child as a recipient of
educati on, which can be inposed upon the child. Indeed the corollary of the
governnental obligation to nmake primary educati on conpul sory is the duty of
the child to attend school. The Convention on the Rights of the Child
presents a challenge to nmake compul sory education fully consistent with the
full range of the rights of the child.

76. Table 6 presents a bird s-eye view of compul sory educati on by
categorizing countries in which primary education has been nade compul sory
according to its duration from3 to 12 years.

77. The capacity of Governments to inplenent compul sory school |aws varies
as do enforcenent neasures. Many target parents in the formof fines for
their failure to secure enrol ment or school attendance by their children
Sonme target children, however. Enforcenent of conpul sory education thus

rai ses inportant human rights issues. The Convention on the Rights of the
Child goes no further than obligating States to encourage school attendance;
enforcenent is not nmentioned. O der human rights treaties, such as the

Eur opean Convention on Human Ri ghts, provided for detention of a mnor by

| awf ul order for the purpose of educational supervision, which nmandated
compul sory schooling in the narrowest sense of this term The specific

of fence of truancy was created to punish the child for breaching the duty to
attend school
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Table 6. Conpul sory education

Dur ati on
in years

Country

12

Bahr ai n, Barbados, Bel gium Brunei Darussalam Gernmany, Saint

Kitts and Nevis

11

Anti gua and Barbuda, Azerbaijan, G enada, |srael, Kazakhstan,

Mal aysi a, Mol dova, Netherl ands, New
Suriname, United Ki ngdom

Zeal and, Sri Lanka,

10

Australia, Bahamas, Belize, Canada

Dom ni ca, France, Gabon, Guyana, Hungary, Jordan, Kyrgyzstan,
Mal ta, Monaco, Nam bia, South Africa, Spain, Saint Lucia,

Venezuel a, United States of Anerica

Congo, Cook I sl ands,

Al geria, Arnmenia, Austria, Belarus,

Cyprus, Czech Republic, Denmark, Dom nican Republic, Denocratic
Peopl e' s Republic of Korea, El Salvador, Estonia, Finland,
Ceorgia, Ghana, Greece, lreland, Japan, Kiribati, Korea

Latvia, Liberia, Libya, Lithuania, Luxembourg, Mali, Norway,
Portugal , Russian Federation, Seychelles, Slovakia, Sweden,

Swi tzerl and, Taji kistan, Tunisia, Tuvalu, Yenen

Chi na, Conoros, Costa Rica,

Al bani a, Angola, Bolivia, Brazil, Bulgaria, Chad, Chile
Croatia, Egypt, former Yugoslav Republic of Macedonia, |cel and,

India, Italy, Kenya, Kuwait, Ml aw ,

Romani a, Sanpa, San Marino, Slovenia, Sonalia, Sudan, Tonga,

Ukr ai ne, Yugosl avi a

Mongol i a, Niger, Poland,

Argentina, Eritrea, Lesotho, Mauriti

Swazi | and, Tanzani a, Trinidad and Tobago

us, Mbzanbi que, Rwanda

Af ghani stan, Benin, Burkina Faso, Burundi, Canbodi a, Caneroon,
Cape Verde, Central African Republic, Cbdte d' Ivoire, Cuba,

Denocratic Republic of the Congo, D

CGuat ermal a, Gui nea, Gui nea-Bissau, Haiti, Honduras, I|ndonesi a,
Iraq, Jamaica, Mauritania, Mexico, Mrocco, Nicaragua, Nigeria,

Panama, Paraguay, Peru, Philippines,
Togo, United Arab Emirates, Uruguay,

i bouti, Ecuador, Ethiopia,

Senegal , Syria, Thail and,
Vanuat u

Bangl adesh, Col onbi a, Equatorial GCui
Madagascar, Myanmar, Nepal, Turkey,

nea, lran, Laos,
Viet Nam Zi nbabwe

Sao Tonme and Principe

Zanbi a

Sour ce:

Not e:
Qat ar, Paki stan, Papua New Gui nea, Saudi Arabi a,
Sol onon | sl ands and Uganda,

UNESCO, World Education Report 1998 pp. 132-135.

I n Bot swana, Bhutan, Fiji, Ganbia,

Lebanon, Mal dives, Oman,
Sierra Leone, Singapore,

education is not conpul sory, according to

informati on available from UNESCO, while its status was uncertain in Bosnia

and Her zegovi na,
Uzbeki st an.

Sai nt Vincent and the G enadi nes, Turknmeni stan and
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78. The preval ence of conpul sory primary education in the States’ practice
provi des evidence of the States’ conmitnent to ensuring that all children
benefit fromit. The existence of conpul sory education is, however

i ndi cative of the realization of only one conmponent of the right to education;
parental freedom of choice m ght not be recognized. Mreover, an extrene
situation mght exist if primary education is compul sory, provided agai nst the
paynment of a fee in a uniform State-run school system from which parents do
not have freedomto opt out. Education would thus not be “free” in many
different neanings of this term

79. Al t hough the child is today treated as the principal subject of the
right to education, the child is not party to decision-making on the
realization of the right to education. International human rights | aw divides
deci si on- maki ng between the parents and the State. Each principal actor can -
and routinely does - claimto represent the best interest of the child. The
child s right to education is reflected in the duty of the parents, comrunity
and the State to educate the child as well as the duty of children to educate
t hensel ves. The inter-generational dinmension is evidenced in adults designing
education in the best interests of the child and, as often as not, disagreeing
anong thenselves as to what the best interest of the child may be.

I'V. CONCLUDI NG REMARKS

80. The 1990s have been a tine of crisis-driven change in education. Many
Governments - not only in devel oping countries - have been struggling with
debt pressure, budget deficits, stagnant or falling revenue, and a great dea
of effort was expanded to seek other-than-governnental funding for education.
Bl ueprints for educational reform have been discussed at the gl obal |evel

wi thin UNESCO or the World Bank or the Organi zation for Econom c Co-operation
and Devel opnent, as well as in many individual countries. The approaching
turn of the century has nmade obsolete the many strategi es which had “by the
year 2000" in their title and shifted attention to designs for the twenty-
first century. Education is a |long-term process and the comm tment shoul d be
equal ly long term and the Special Rapporteur intends to concentrate on a

I ong-term vision of an educational strategy grounded in the right to
educat i on.

81. In this prelimnary report, the Special Rapporteur has mapped out a
range of issues that nmerit immediate attention, described the approach she
intends to pursue and the initial franmework for her analysis. She has also
identified a nunmber of issues that necessitate further study and noted that
her focus will be to elucidate the full scope of the right to education by
seeki ng an answer to the question: \Wien is the right to education fully
realized? A clear definition of the nature and scope of the right to
educati on demands an in-depth study of the experience in putting into practice
requirements of the international human rights law in different regi ons and
countries, where the realmof the possible is delineated by the m ni mum
acceptabl e standards whi ch should be sought worldwi de and the full realization
of the right to education as the maxi num standard.
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