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| nt r oduction

1. At the invitation of the Governnent of Sri Lanka, the Special Rapporteur
on extrajudicial, summary or arbitrary executions visited Sri Lanka from

24 August to 5 Septenber 1997. Prior to the visit, he had been in contact
with the Permanent Representative of Sri Lanka to the United Nations O fice at
Geneva, who cooperated fully and facilitated the visit. During his stay in
the country, all of the Special Rapporteurs' specific requests for meetings

wi th high-1evel government officials were net, except for the nmeeting with the
Presi dent and the Deputy Mnister for Defence. Simlarly, visits to Jaffna,
Battical oa and Ratnapura were facilitated with appropriate briefings and
neetings. Wiile in Sri Lanka, the Special Rapporteur enjoyed freedom of
novenent, and freedom of access to private individuals and non-governmenta

or gani zati ons.

2. The purpose of the visit was to assess the situation of the right to
life in the country, to investigate allegations of extrajudicial executions
and to check the inplenentation of certain neasures introduced by the
Governnment to safeguard the right to life, as well as its efforts to

i nvestigate, prosecute and prevent such occurrences.

3. The Speci al Rapporteur would like to record his deep appreciation to the
Governnment of Sri Lanka for its cooperation in facilitating his visit to the
country and in responding to his requests for information and expl anation

The Speci al Rapporteur would also like to thank the United Nati ons Devel opnent
Programme Resi dent Representative and the UNDP offices in Col ombo and Jaffna
for the logistical and organizational support provided in connection with the
m ssi on.

4, I n Col onbo, the Special Rapporteur net with the foll owi ng governnenta
representatives: the Mnister for Foreign Affairs; the Mnister of Justice,
Constitutional Affairs, Ethnic Affairs and National Integration; the
Secretary, Mnistry of Defence; the Secretary, Mnistry of Justice; the
Secretary and Additional Secretary and other officials fromthe Mnistry for
Foreign Affairs; the Attorney-Ceneral. He also net with the Inspector Genera
of Police (1GP). In Jaffna and Battical oa, the Special Rapporteur net wth
the Magi strate and the Regi onal Commanders of the armed forces and the police.

5. The Speci al Rapporteur also net menbers of Parlianent representing
various regions and parties, nenbers of the newly established Huiman Ri ghts
Conmi ssi on, nenbers of the Commission of Inquiry into Involuntary Renoval and
Di sappear ances, |awers, representatives of |ocal human rights and other

non- gover nment al organi zati ons and dozens of victins of human rights
violations and their rel atives.

6. The information and views obtained in the course of his visits and
meetings will be reflected bel ow under rel evant subject headings.
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. VISIT TO SRI LANKA
A. The general context
7. The popul ation of the country is approximately 17.2 mllion, mainly

concentrated in the south-western wet zone. The population of the Northern

and Eastern provinces accounts for about 14 per cent of the total popul ation
with the Jaffna peninsula being the only really densely popul ated area. The
popul ation is growing at approximtely 1.2 per cent per annum

8. Sri Lanka is a patchwork of ethnic groups and religions. The popul ation
can be divided into the majority Sinhalese (74 per cent), the Tamls

(18 per cent), the Muslinms (7 per cent) and Burghers, the descendants of
colonialists (1 per cent). Sinmlarly, while the magjority (69 per cent) are
Buddhi st, 16 per cent are Hindu, 7 per cent are Muslimand 8 per cent are
Christian. Three | anguages are spoken: Sinhala, Tanm| and English; al nost
all Sinhal ese are Buddhi st and speak Sinhala. Tamls are nostly H ndu and
speak Tam |; they are conprised of “Ceylon” or “Jaffna” Tam|s (69 per cent),
with a long history on the Island, and “Indian” or “estate” or “plantation”
Tam | s, descendants of |abourers brought from southern India under British
rule to work on coffee, tea and rubber plantations. The Mislinms speak nostly
Tam | but are distinguished by their religion

9. In nost of the country the Sinhalese formthe majority. |In the northern
districts (including the Jaffna peninsula), the Ceylon Tanm|s are the |argest
conmmunity. The Indian Tanmi|ls reside mainly in the hill country in the centra
part of Sri Lanka. |In the east, while Tam|ls and Muslinms used to inhabit the
area until the twentieth century, it is said that today all three comrunities
are equally represented in terns of nunbers. There are substantial Tam | and
Muslim comunities in the rest of the country, although they are in the
mnority there

10. Sri Lanka was col oni zed successively by the Portuguese, the Dutch and
the British, although it was the British who finally brought the whole country
under a centralized system of governnent. However, each col onial power |eft
its inprint upon Sri Lankan society in a variety of ways, including
differential access to education and econoni ¢ opportunity, often according to
religion, linguistic and/or ethnic origin.

11. Bef ore i ndependence, under two centuries of British colonial rule
English was the | anguage of commerce and administration. The majority of

Sri Lankans were therefore excluded fromthe process of government, but
because English served as a bridge | anguage between ethnic groups, mnorities,
particularly Tam|ls, filled many civil service positions. In the British
colony, Tamils on the whole enjoyed better education, and were thus frequently
enpl oyed under the British-run adm nistration

12. Si nce i ndependence in 1948, the primary conflict has been between the

Si nhal ese and Tami|ls. Follow ng i ndependence a progressive rejection of at

| east parts of the Island’ s colonial inheritance and donestic rivalries served
to accentuate ethnic and religious divisions within the country. Because of
their overwhelm ng majority, the position of the Sinhalese became nore

domi nant while the Tam |s becane increasingly marginalized. During the
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initial stage of the conflict, the question of |anguage rights was the key
area of contention between these comunities. Sinhalese activists charged
that English-educated nminorities w el ded disproportionate power on the

nati onal |evel, and that Buddhism and the culture associated with it |acked
protection as long as its supporters were excluded from governing. Taml
activists, on the other hand, resented a perceived tendency on the part of
Si nhal ese partisans to equate their own ethnic nationalismw th Sri Lankan
nati onal i sm

13. What began as a struggle for cultural affirmation, politica
representation, econonic advancenent and linguistic parity between Sinhal ese
and Tami|s ended in violence and arnmed conflict. The overriding politica
issue in Sri Lanka therefore became the demand by sone Tam| groups for an

i ndependent Tami| State (“Ealani) conprising the Northern and Eastern

provi nces of the country.

14. The 14-year-old arnmed conflict in the north and east of Sri Lanka
continues to be costly in human and economic ternms. Over 50,000 persons have
lost their lives, many nore have been injured and over half a mllion are
internally displaced.

15. Wth regard to the political devel opnents since independence to 1993,
the Special Rapporteur would like to refer to the report of the Representative
of the Secretary-General on internally displaced persons, M. Francis Deng,
submitted to the Conmi ssion on Human Rights pursuant to his mission in

Sri Lanka in Novenber 1993 (E/ CN. 4/1994/ 44/ Add. 1, paras. 14-21 and 26-34).

16. After the April 1994 el ections, the newWy appointed Governnent, the
people’s Alliance (PA), initiated a process of negotiations with the

Li beration Tigers O Tanmi| Ealam (LTTE). The tal ks were suspended in

Cctober 1994 after Gamini Di ssanayake, presidential candidate for the

United National Party (UNP), and nmore than 50 others were killed at an
election rally by a suicide bonber suspected of belonging to the LTTE. The
del egations net again in Jaffna in early 1995 and on 8 January a cessation of
hostilities agreenent canme into force. However, on 18 April 1995 the LTTE
withdrew fromthe talks and renewed its attacks. In the follow ng nonths, the
fighting between the security forces and the LTTE intensified.

17. The Government of Sri Lanka announced on 18 May 1995 a “war for peace”
The state of energency, which had been briefly lifted at the time of the

el ections in 1994 and reinposed in the north and east and in Col onbo and
surroundi ng areas after the killing of the UNP presidential candidate in
Cctober 1994, was gradually extended to other parts of the country. The state
of emergency was initially reinstated in parts of Ganmpaha district in

June 1995 but was extended throughout Ganmpaha district in Septenmber 1995, and
to parts of Mneragala district in Decenber 1995. In md-April 1996, it was

i nposed t hroughout the country.

18. The Governnent al so reintroduced sone of the security nmeasures that had
been abolished (fully or partly) after it cane to power. On 20 April 1995,
two days after the LTTE withdrew from negoti ations, a ban on the transport of
certain itens (including cenent, batteries and notor vehicle spare parts) to
the areas under LTTE control was reintroduced. |In addition, the |agoon
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separating the Jaffna peninsula fromthe rest of the country and the coastline
of all districts in the north and east were declared a “prohibited zone” and
the use of force or firearnms for its enforcenment was authorized.

19. During the Special Rapporteur's stay in Sri Lanka, he was inforned that
the arny was continuing Operation “Jaya Sikuru” which was | aunched by the
Governnment on 13 May 1997 in order to control the main road fromthe south to
the north of the country.

B. Visit to Jaffna

20. The Jaffna peninsula in northern Sri Lanka has been under the control of
the Liberation Tigers OO Tam| Ealam (LTTE) since m d-1990. Between July and
Decenber 1995 the security forces undertook two large mlitary operations,
code- naned “COperation Leap Forward” and “Operation Riviresa (Sunshine)”, in
the western half of the Jaffna peninsula, including Jaffna town, the LTTE
stronghold in the north. They took control of the town in early Decemnber.
Further large mlitary operations (“Operations Riviresa Il and I11”) were

| aunched in April and May 1996, resulting in the security forces taking
control of the eastern side of the peninsula.

21. During the |ate 1995 offensive, the LTTE ordered civilians to vacate the
area, including Jaffna town. Several people recounted to the Specia
Rapporteur how they hurriedly left Jaffna after the LTTE announced over

| oudspeakers on 30 Cctober that everybody had to | eave by mdnight. The
Speci al Rapporteur was told that those who refused to | eave were forced to by
i ntimdation.

22. The Jaffna peninsula, which returned under Governnent control in

early 1996, is now experiencing a process of resettlenent and rehabilitation
The present popul ation is around 470, 000 persons but continues to increase
progressively with the return of internally displaced persons (IDPs) fromthe
adj acent Vanni region. Over 300,000 people are dependent upon free governnent
dry food rations, including 60,000 people who are still displaced within the
peni nsul a (UNDP figures).

23. While in Jaffna, the Special Rapporteur nmet with Major Genera

P. A, Karunatilake, the mlitary commander in charge of the peninsula, and the
mlitary commander in charge of the Valikanmam (the western part of the

peni nsul a) and their respective staffs; the recently appointed Magi strate of
Jaffna; the coroner and several |awers including representatives of the

Bar Association of Jaffna. Unfortunately, and despite his specific request,

t he Speci al Rapporteur was not able to nmeet with representatives of the police
departnment in Jaffna. Wth respect to deaths in the course of arned
confrontation, the Special Rapporteur was told by the mlitary authorities
that in the Jaffna area, between January 1997 and August 1997, 32 civilians,
of whom 40 per cent were wonen and children, were killed; 68 LTTE nmenbers

and 41 security officers were also reportedly executed.

24. The Speci al Rapporteur wi shes to note that while in Jaffna town, and
despite the curfew which is still in force from8 p.m to 5 a.m, he generally
observed that during daylight, there were visible signs of an easing of
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tension in the life of the people. However, although there has been a
re-establishnment of a government administration in the Jaffna peninsula, the
mlitary remain in control of the city.

25. By the tinme of the Special Rapporteur's visit in Septenber, conditions
had i nproved but concern about the freedom of novenent, fear of

di sappearances, arbitrary arrests and executions remained. According to
people in Jaffna, the fact that they are Tam |s casts suspicion on them
regardl ess of whether they are synpathizers to LTTE or not.

26. The security forces, conprised of nmenbers of the arny and the police,
are 99 per cent Singhal ese, do not speak Tam |, which is the | anguage of the
| ocal popul ation, and very often treat the |ocal population with suspicion
This anplifies the sense of an arny occupation and exacerbates the al ready
exi sting feeling of alienation.

27. Wth regard to the freedom of novenent in Jaffna, the mlitary has put
into place checkpoints throughout the streets of the city to control the
movenment of civilians; the inhabitants are systematically inspected severa
times a day. For Tamils, travelling fromJaffna peninsula to other parts of
the country involves such conplicated procedures that it is virtually

i npossible, in particular for people wanting to travel to Col onbo. A pass
systeminvol ving the issuing of residence passes, day passes, week passes and
passes for travel to Col onbo has been in place since 1991. Furthernore, the
mlitary told the Special Rapporteur that for security reasons it had
instituted procedures for people crossing fromterritories controlled by the
LTTE to territories controlled by the security forces. People who arrived
fromLTTE-controll ed areas were often described as “defectors” by the
mlitary, who were apparently unclear about how to process their cases.

28. The judiciary and the courts in Jaffna did not function for
al nrost 10 years, from 1986 to 1996. During the Special Rapporteur’s visit, he
was told that only Jaffna Court was functioning.

Meeting with the Magi strate

29. During the Special Rapporteur's neeting with the Magistrate in Jaffna,
he was told that the O fice had reopened on 1 March 1996. By the tinme of the
visit, there was one Magistrate and three judges (one in Jaffna, one in
Mai | akan and one in Kayts). They deal with all civil and crimnal cases.
According to the Magistrate, nost of the crimnal cases concern trade in
illicit Iiquors and disputes over | ands.

30. Wth regard to the nunber of extrajudicial killings in Jaffna, the

Magi strate indicated to the Special Rapporteur that 38 cases had been filed,
resulting fromconfrontations reported by the police, with his Ofice for the
period January to Septenber 1997. Wth respect to such cases, a post-nortem
exam nation is carried out and the Magistrate receives the report. After a
post-nortem the Magistrate cannot automatically deliver a death certificate;
an inquiry is needed. O the 38 cases, 31 involved nurders which fell under

t he Emergency Regul ations and thus, wi thout any inquiry, they were sent to the
Deputy Inspector General of Police. As a result, the Magistrate was unable to
deliver death certificates to the fam lies, because there was no registration
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of the deaths. As such, families cannot receive any conpensation. The

Magi strate added that the bodies of the terrorists are not given back to the
fam lies and that he had no records of death of wonmen or children under the
Emer gency Regul ations; all such deaths were determined to have occurred under
t he normal regul ations.

31. Wth regard to detention cases, the Magistrate reported that there were
no cases of death while in custody and that every two weeks he receives a list
of persons in detention; according to a list received in August, the nunber
was 31 persons. However, the Magistrate was not inforned when a person was
moved from one centre of detention to another

32. Finally, the Magistrate indicated that since March 1996, he had not been
aware of any reports of nmass graves in Jaffna peninsula, but even if a mass
grave was di scovered, he would not automatically be inforned.

33. During the Special Rapporteur's stay in Jaffna there were reports of
arbitrary arrests, torture, disappearances and extrajudicial executions,
several of which were attributed to mlitary forces. They are discussed bel ow
under the rel evant subject headi ngs.

C. Visit to Batticaloa

34. During the Special Rapporteur’s short stay in Batticaloa, he felt

that the situation was tense and was told that regular security incidents,
resulting sonetimes in the death of civilians, were occurring in Battical oa
and its surroundings. The Special Rapporteur noticed that although there was
no curfewin force in the city, the local population was not yet ready to wal k
in the streets after dark. Al the representatives of non-governnenta

organi zations and other individuals declined to nmeet with the Specia
Rapporteur after dark. Only one representative of an NGO agreed to neet with
the Speci al Rapporteur in the evening, on the condition that the meeting took
pl ace at his private residence. Wile travelling to the neeting-place, at
about 7 p.m, the Special Rapporteur noticed that his car was the only one

on the road. He also felt the nervousness of the soldiers at the severa
checkpoi nts through which his car had to pass.

35. These are the results of the LTTE' s lowintensity, guerrilla-style war
in that region, mainly in rural areas. After dark nmuch of the countryside
is allegedly at their nmercy, with the killing of soldiers and civilians

considered to be traitors not uncommon.

36. In Battical oa, the Special Rapporteur was told by the military staff
that many areas were gradually being pacified and “cleared” and that the
rebels were now confined to the jungles in the interior. However, a few days
before his arrival, the LTTE had shell ed some parts of the city. He also
noticed that every norning, soldiers had to clear the main road | eading to the
city in order to ensure that no mnes had been planted during the night. In
this regard, he noticed that no vehicle could | eave the town before 10 a. m
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The judiciary in Batticaloa: neeting with the |awers

37. VWhile in Battical oa, the Special Rapporteur nmet with representatives of
the Bar Association and the Additional Magistrate. During the meeting, he was
told that 25 |l awers of different origins (Muslinms, Tam |s and Singhal ese)
were officiating in Batticaloa district. Amng themwere three women. They
reported on several cases of arbitrary arrests.

38. When persons are arrested under the Enmergency Regul ati ons Act (ERA) or
Prevention of Terrorism Act, the accused are not informed about the charges
and during the investigations the authorities present their own version of the
facts, but not the version of the accused. There are repeated allegations of
confessions extracted under torture. Wen the suspect is Tam |, the statenent
of the confession is witten in Singhal ese, a | anguage that the victimoften
does not understand. In nost of these cases, the Special Rapporteur was told
that the only interest of the police is to get the statement of the confession
signed, so the accused can be sent directly to the Hi gh Court.

39. Wth regard to cases of executions, the Special Rapporteur was told that
famlies are reluctant to claimthe body of their relatives. Close relatives
who want to claimthe body of the victimare required to declare that the
victimwas a terrorist. Failure to do so will result in the body not being
given to the famly. Due to these conditions, famlies are afraid to claim
the body, and several bodies remain unclainmed.

40. Post-nortem reports are drawn up in respect of those deaths which fal
under the ERA. For the first eight nonths of 1997, the Special Rapporteur was
told that 35 cases had been investigated. However, when the police bring the
bodies to the hospital and the Magistrate asks for the file, it is often said
that the person had been killed in the course of an armed confrontation. It
is the police who deci de whether or not a case of execution falls under

the ERA. The police also have the right to keep the body.

41. Sol di ers convicted of rape or other crinmes could be granted bail once

the investigation is conpleted. Wile on bail, the sane soldiers are often

transferred to other parts of the country, thus making it difficult to trace
them Oten, they will not report for further investigation

1. THE RIGHT TO LI FE: FI NDI NGS AND CONCERNS

A. Violations of the right tolife in the context of
arnmed conflict

42. Cases of extrajudicial executions occur in the context of internal armed
conflict in the country, mainly the confrontati on between the LTTE and
governnment forces in the north and north-east of the country.

43. Areas of arned conflict continue to be the scene of |arge-scale human
rights violations and abuses by nenbers of the security forces, paramlitary
groups (honme guards), often said to cooperate with them and the arnmed

i nsurgent groups (LTTE). The Special Rapporteur was informed that, during

m d- Novenber 1997, the military resuned the third and final phase of the
operation “Jaya Sikurui” (Sure of Victory), intending to regain control of the
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main road | eading to the Jaffna peninsula. Over 1,500 fighters from both
sides have died in the confrontation since the inception of the mlitary
operation in May, and up to 5,000 have sustained injuries.

44, In these areas, the armed forces allegedly continue to apply a
counter-insurgency strategy whereby everybody who is known or suspected to
be linked with the LTTE is regarded as an internal eneny. According to the
informati on received, in the areas where the insurgents are active and arned
confrontations take place, the security forces view virtually all civilians
as coll aborators with the subversion, an allegation which was denied by the
menbers of the arned forces nmet by the Special Rapporteur

45. The category of “LTTE terrorist” is applied to everyone who is regarded
as supporting the LTTE in one way or another, even if the insurgents use force
to obtain, for exanple, food or noney fromcivilians. Consequently, peasants
become the main victins of human rights violations in areas where there is
armed conflict. Simlarly, a |arge nunber of those who dared to denounce
human rights abuses committed by the LTTE have been killed by LTTE nenbers or
forced to | eave their areas of residence. As a result, human rights activists
and wi tnesses to human rights violations fear for their lives and in many
cases prefer to remain silent.

46. Mlitary operations |leading to the death of civilians include

i ndi scrim nate bonbing of civilian settlenments and arnmed incursions into
villages during which the victinms are said to be killed on the spot or
abducted to extract information. Often, the civilians killed during such
operations are later presented to the public as terrorists who died in conbat
wi th guns and grenades placed in their hands. Their corpses are not given
back to the famlies

47. From January to August 1997, there are reports that an

estimated 37 civilians were killed and 30 others wounded as a result of
shelling in civilian areas. The following incidents are said to have taken
pl ace:

(a) At Kal madu canp on 24 April 1997, at about 3:00 p.m, the LTTE and
the mlitary engaged in a shoot-out. Civilians fromthe canp fled towards the
jungle to avoid the crossfire. According to reports, soldiers from other
canps in the area fired in the direction of the shooting. Civilians from
the canp were caught in the shellfire which continued until about 6 p.m
Fi ve people fromthe canp, including a four-year-old girl, were reportedly
killed and 12 others were injured, including eight children

(b) In Kallady, Battical oa, on 24 August 1997, four-year-old
Mari s Sul osanathevi was killed followi ng shelling by the LTTE at Kal | ady
Vel oor col ony, which is about 3 kmfrom Battical oa town and about 3-4 km from
Kal | ady army canp. Thirteen other people were also reported to be seriously
injured in the attack

48. Torture is reportedly used by the arnmed forces with two principal ains:
to obtain information on insurgent groups and to intimdate the popul ation
Torture, inflicted at the place of detention, in renote places in rural areas
or on mlitary and police premi ses, reportedly precedes the taking of a
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decision as to whether the detainee is released or put at the disposal of the
conpetent judicial authority. It seens to be a common practice that nenbers
of the arned forces and security forces arrest persons w thout a warrant,
subject themto interrogation and take themto the judge days |ater, after
forcing themto sign a statenent of good treatment. All these circunstances,
together with the fact that the detai nees are kept incommuni cado, increase the
risk of torture.

49. The Speci al Rapporteur is concerned that during armed confrontation or
followi ng battles between the mlitary and the insurgents, no prisoners are
taken. He was told that the Tam | insurgents usually use poisoned pills and
prefer to commt suicide rather than be captured by the armed forces. Taking
prisoners is so exceptional that when it happens, it becones a nmajor news
event recounted by the national nedia.

50. The reports received by the Special Rapporteur clearly indicate that
neither the security forces nor the arned i nsurgent groups show respect for
the right to life or physical integrity in areas of arned conflict. On the
contrary, the Special Rapporteur received numerous reports about human rights
violations by various mlitary battalions and other units of the security
forces based in the zones of arned conflict.

B. Violations of the right to life coommitted by the LTTE

51. In February 1988, the LTTE announced that it will abide by the CGeneva
Conventions and their Additional Protocols, but consistent reports received
by the Special Rapporteur indicate that they fail to do so.

52. The Speci al Rapporteur received numerous reports concerning abuses
commtted against the civilian popul ation by nenbers of the LTTE. Peasants
are said to be forced to provide the guerrillas with food and nmoney. |[If they
refuse, they are killed. They may al so be forced to |leave the area. It has
al so been reported that nenbers of the security forces captured in conbat are
very often executed. Moreover, fornmer conbatants who have sought reinsertion
into civilian life have reportedly been targeted by their former conrades in
arms. The follow ng incidents were reported:

(a) On 1 June 1997, a Sinhala youth narried to a Tam | wonman was
killed by the LTTE in Shanthiveli in Battical oa;

(b) On 9 June, R K GQunaratna Banda, a farnmer in Amparai, was shot
dead by the LTTE, and on 12 June, S. Krishnapillai was al so shot dead by
menbers of the LTTE “pistol gang” in Val aichchenai. On 19 June, at
Grama Sevaka in Amparai district, S.R MD. Banda was al so shot dead by
LTTE nenbers.

53. In addition, the LTTE continues to use terror throughout the country.
Several reports and incidents relate that one of the tactics of the LTTE is
to operate through suicide attacks, including using children and women. For
exanpl e, in Colonbo itself, on 15 October 1997, a bonb exploded in the sane
hot el where the Special Rapporteur had stayed one nonth earlier. The bonbing
of the hotel and the subsequent shootings resulted in the death of nore

than 18 civilians with over 100 peopl e wounded.
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54. In certain areas, the LTTE is said to have replaced the State
adm nistration and to exercise conplete control. This is viewed as a

conplicating factor in peace negotiations: the question is no |onger that of
convincing the LTTE just to hand in their arns and halt the fighting, but also
to give up power and control over these areas and lucrative sources of income.

C. Violations of the right to life commtted by hone guards

55. Several paramlitary groups, referred to as home guards, and mlitia of
political parties continue to operate in the north and north-east. These hone
guards, or “friends of the arny”, are Sinhalese and Muslimcivilians recruited
and arnmed by the police and given short training in the use of weapons in
order to take care of their own communities, to defend thensel ves agai nst
extortion by the insurgents and to protect their econom c and socia

positions. They function nostly under the authority of the I ocal police,

al though in sonme areas they work al ongside the arny. Their functions are
supposed to be purely defensive, but the Special Rapporteur was told that

they often act as auxiliary forces, doing the “dirty jobs”

56. According to the information received, there have never been serious
attenpts on the part of the security forces to restrain the activities of such
groups or to dismantle and disarmthem On the contrary, the mlitary began
to cooperate with self-defence groups, considering themuseful allies in the
comon interest of fighting the LTTE. |In sonme regions, armed groups were said
to have been trained in mlitary establishnments and are operating under the
direct conmand of the arned forces. The Special Rapporteur was told by
menbers of the H gh Mlitary Conmand, however, that their aimwas to contro

t hese groups.

57. Thi s cooperation between Mislins and Sinhal ese has provoked retaliatory
action by Tam | insurgents against Muslimvillagers and home guards. The
foll owi ng incidents were reported:

(a) On 27 Septenber 1996, at Marathanunai, Battical oa district, a
nunber of Muslim hone guards were reportedly abducted by arned nen. Their
bodi es were found in the cenetery the next day. Mislins in the area accused
the LTTE of the nurders and there were also anti-Tanil|l incidents which
resulted in nmore than 30 people killed;

(b) On 9 February 1997, in Val ai chchenai, a Muslim home guard attached
to the Val ai chchenai police station was allegedly killed by the LTTE in
O tamavadi, near Val aichchenai. This resulted in a clash between Tanmi|ls and
Muslins in the town. Three Tamls were reported killed and several injured.
Three Muslinms were | ater abducted by the LTTE, as a reprisal, and killed.

D. Violations of the right to life conmmitted in the
context of political violence

58. Anot her issue which was brought to the attention of the Special
Rapporteur by many persons and organi zati ons with whom he net while on m ssion
is the issue of violence in the political context. The Special Rapporteur

| earned that nost, if not all of the political party |eaders have their own
private arned security guards. The 225 nmenbers of Parlianent are authorized
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to have up to eight arned security guards, and the 300 provincial counsellors
are also authorized by the Mnistry of Defence to have up to four arned
security guards each. This has resulted in a conpetition between the regul ar
police and the privately armed guards, the consequence of which is a situation
of political violence, which particularly increases during election tine.

59. A report, published on 25 April 1997 by the Centre for Monitoring

El ection Violence (CMEV), reproduced an account of election-related violence
during the | ocal government election canpaign. |In the period fromb5 February
to 20 March 1997, 2,237 incidents of violence were reported in 30 police

di vi sions covering all areas where |ocal governnent elections had been
schedul ed for 21 March 1997. O these incidents, the greatest number were

al l egations of threats of violence, followed by assault, mischief, damage to
property and intimdation. Five reports of nurder and two of attenpted nurder
were received by the Centre, as well as 40 conplaints of injury, 53 of
robbery, 50 of arson and 67 unclassified conplaints. Although the police
were present when the incidents occurred, very few of the cases have been

i nvestigated by the authorities and none of these cases were brought before
the court.

60. I mpunity with regard to cases of political violence seenms to be
prevailing throughout Sri Lanka. The following is a sanple of the incidents
reported during the run-up to the elections (information provided by CMEV):

(a) On 25 February, at Pamunugame, internal rivalry within the PA
resulted in the death from shock of a woman and danmage to five houses. The
conpl aint was | odged by a PA supporter agai nst seven other PA supporters, and
allegedly the initial incident which sparked off the tragedy, related to the
putting up of a poster. No arrests had been made by the police despite the
al | eged assailant being identified;

(b) On 27 February 1997, PA nenber of Parlianent D.M Dassanayake
is alleged to have forcibly entered the Madawakkul ama npbsque in Puttal am
district, acconpanied by a gang of nmen arnmed with T-56 rifles, and destroyed
all the green lights in the nbsque because green was the UNP colour. This
gang is alleged to have abused the devotees present and threatened the UNP
Musl i m candi date with death if he did not withdraw fromthe election. On the
same day, at around 4.30 p.m, M. Dassanayake, acconpani ed by approxi mately
50 armed supporters, is alleged to have storned Karaitive (sic) village,
brutally assaulted M. David, the brother of UNP candi date
M. Marcus Fernando, and threatened himw th death. On 1 March, at 5.30 p.m,
M . Dassanayake and his supporters allegedly assaulted M. WM W nmal ar at ne
Banda (a former UNP official) and his aides at Madyama, Attavilluwa. In al
10 people were injured, three of themseriously. It is further alleged that
M . Dassanayake’'s party was escorted to and fromthe scene of the alleged
crime by a police group led by the Inspector of Police of Puttal am

61. Mor eover, memnbers of Tami|l political parties opposed to the LTTE
continue to be arnmed whil st carrying out functions which are part of the
overall responsibility of the security forces, particularly in the north
and east, without any clear |egal basis for such a practice.
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[11. APPLI CABLE LEGAL | NSTRUMENTS
A. Human rights and humanitarian | aw
62. The applicabl e standards of international law reside primarily in the

obl i gations undertaken by Sri Lanka as a result of its accession to the
follow ng instruments. Sri Lanka has signed the International Covenant on
Cvil and Political R ghts (ICCPR) and the International Covenant on Econoni c,
Social and Cultural Rights. Sri Lanka acceded to the Convention agai nst
Torture and Ot her Cruel, Inhurman or Degradi ng Treatnent or Punishnent in
January 1994. It is legally bound to inplenent the human rights safeguards
required by these treaties, including respect for the right to life (article 6
of the ICCPR) and the right not to be tortured (article 7 of the ICCPR and the
Convention against Torture). Article 4 of the ICCPR clearly states that both
rights need to be upheld at all tinmes, even “in tine of public emergency which
threatens the |ife of the nation”. |In addition, Sri Lanka is also a State
party to the International Convention on the Elimnation of Al Forns of

Raci al Discrimnation, the Convention on the Prevention and Puni shnent of

the Crime of Genocide, the Convention on the Rights of the Child, and the
Convention on the Elimnation of Al Fornms of Discrimnation agai nst Wnen.

In October 1997, Sri Lanka becane a party to the Optional Protocol to the

I nternational Covenant on Civil and Political Rights. However, Sri Lanka

is not a party to the Convention on the Non-Applicability of Statutory
Limtations to War Crinmes and Crines agai nst Humanity.

63. International humanitarian | aw requires that mni mum norns be

respected in internal armed conflicts. The norns and specific standards of

i nternational human rights law also apply in situations of armed conflict, and
may be deviated fromonly by perm ssible derogations. Sri Lanka is a party to
the Geneva Convention relative to the Protection of Cvilian Persons in Tine
of War of 12 August 1949 and is, therefore bound by its provisions. Article 3
of the Convention (common to the four Geneva Conventions and applicable to
situations of internal arnmed conflict) provides for mninmm standards of
protection to civilians.

64. In addition to its treaty obligations, Sri Lanka is also obliged to
respect the relevant rules of international customary |law, particularly those
concerning the “elementary considerations of humanity” in tinmes of armed
conflict as well as in times of peace as expressed by the principles in commn
article 3 of the Geneva Conventions of 12 August 1949. Sri Lanka has not,
however, signed Protocol |l Additional to the CGeneva Conventions of 1949, and
relating to the Protection of Victinms of Non-International Armed Conflicts,
whi ch devel ops and suppl enents conmon article 3.

65. The foll owi ng fundanental guarantees contained in comon article 3 to
the Geneva Conventions of 12 August 1949 are also applicable in all situations
pertaining to Sri Lanka:

“1. Persons taking no active part in the hostilities, including
menbers of the arned forces who have laid down their arms and those
pl aced hors de conbat by sickness, wounds, detention or any other cause,
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shall in all circunstances be treated humanely, w thout any adverse
di stinction founded on race, colour, religion or faith, sex, birth or
wealth, or any other simlar criteria.

“To this end the following acts are and shall rermain prohibited at
any tinme and in any place whatsoever with respect to the above-nenti oned
persons:

“(a) Violence to |life and person, in particular nurder of al
ki nds, nmutilation, cruel treatnent and torture;

“(b) Taking of hostages;

“(c) CQutrages upon personal dignity, in particular humliating
and degradi ng treatnent;

“(d) The passing of sentences and the carrying out of executions
wi t hout previous judgement pronounced by a regularly constituted court
affording all the judicial guarantees which are recogni zed as
i ndi spensable by civilized peoples.”

B. The relevance of the situation of arned conflict

66. I nternational human rights standards as set out above are very clear
torture, disappearances and extrajudicial executions can never be justified
under any circunstances, not even in time of war. Regardless of who may be
responsi ble for the initiation of a war, and faced with the reality that war
or arned conflicts short of war continue to inflict their pain on humanity,

i nternational human rights law requires that its norms continue to be
respect ed.

67. The Speci al Rapporteur is aware that the LTTE controls several parts

of the country in the north and north-east. Under these circunstances, and
notwi t hstandi ng the continuing validity of human rights standards throughout
the duration of the conflict, it is acknowl edged that the conflict is of such
a nature as to have reached the threshold of applicability of article 3 comron
to the four Geneva Conventions of 1949. In addition to these standards, and
though Sri Lanka is not a party to the Additional Protocol Il, there are
standards in this protocol which are essentially the same as those expressed
in the instrunents of international human rights law (to which the Protoco
explicitly refers in its preanble), nanely: protection of the right to life,
protection fromtorture and nutilation, protection against arbitrary

puni shments, protection agai nst outrages upon personal dignity, protection
agai nst pillage, protection against threats of any of the aforenentioned,
respect for the rights of those in detention agai nst whom penal prosecutions
have been initiated, protection of the wounded and of mnedi cal personnel and
protection of the civilian population in general, including protection of

obj ects indispensable for their survival and cultural objects and pl aces of
worship. Indeed, it should be observed that many of those nost fundanenta
protections may be said to be part of the customary |aw of human rights. It
must be stressed that in the case of arned conflict, the response of the
Gover nment nust al ways be rel evant and proportionate, such that the standards
of human rights may be respected for every individual in every case; the
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exi stence of an arnmed conflict does not permt a carte blanche response. Any
violations on the part of the insurgents (LTTE), which the Special Rapporteur
acknow edges are nost likely to have occurred and to continue to occur, cannot
be used as an excuse for violations by the Governmnent.

68. The notion of “special” or “exceptional” circunstances is known to

i nternational |aw as such circunstances as may require the application of
speci al standards or permt derogation fromthe application of nornma
standards. Such a notion is specifically foreseen by and accommdated in

i nternational standards. Wen addressing Governments and arnmed opposition
groups in the context of armed conflict, the Special Rapporteur is guided in
particul ar by the protection of the individual enshrined in common article 3
whi ch forbids Governments and arnmed opposition groups alike to torture, to
deliberately kill civilians taking no part in hostilities, to harmthose who
are wounded, captured or seeking to surrender, or to take hostages.

C. The national |eqgislation

1. Legal franmework

69. The Constitution of Sri Lanka of 1978, in its chapters Il and 1V,
guarantees to the people of that country a nunber of fundanmental rights, such
as the right to equality, freedom of novenent and of choosing their place of
residence in Sri Lanka and to |leave and return to Sri Lanka, and the right not
to be subjected to torture or to arbitrary arrest and detention. Wth regard
to derogations, article 15.7 of the Constitution establishes that the exercise
and operation of the right to equality and non-di scrimnation and the freedons
of expression, association, novenent and peaceful assenbly, “(s)hall be
prescribed by law in the interest of national security, public order and the
protection of public health or norality”.

70. The death penalty is permitted under Sri Lankan | aw and remains a

| egal punishrment; neverthel ess, no death sentence has been carried out

since 23 June 1976. Since then courts had to pass sentences of death for

of fences where this is mandatory, but the sentence has al ways been commuted by
the President in the exercise of his power to do so. Governnent officials
confirmed to the Special Rapporteur while he was in Col onmbo that there was no
intention to inplenment the death penalty under any circunstances. He was al so
told that the right to life will be reflected in the new Constitution of

Sri Lanka, a draft of which was given to him

71. The introduction in | aw of procedures and safeguards is not, however, in
itself sufficient to protect human rights. The Special Rapporteur will focus
mai nly on certain aspects of the regulations related specifically to his
mandat e, exam ning | aws and procedures which mght facilitate the comm ssion
of violations of the right to |life, and making recomrendati ons for |egal and
procedural safeguards to protect against them

72. O particular concern are the enmergency regul ati ons governing arrest and
detention procedures and those governing post-nortens and i nquests when deat hs
have occurred in custody or as a result of the official action of the security
forces. The regulations still provide for indefinite preventive detention on
renewabl e, three-nonthly detention orders. Sri Lanka has been under an al nost
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conti nuous state of emergency since May 1983. During a declared state of
energency, which has to be renewed nonthly by Parliament, the Energency

(M scel | aneous Provi sions and Powers) Regul ations (ERs) are in force. These
regul ati ons are issued under the Public Security Ordinance and are altered
fromtinme to tinme. Oficial enmergency neasures override the safeguards
contained in the normal | aw and have granted sweeping powers to the security
forces. In addition, there have been repeated all egations of intimdation of
| awyers, relatives and others attenpting to take renedi al action through the
courts.

73. The emergency regul ati ons governing post-nortens and i nquests have not
been altered significantly. The thorough investigation of all relevant deaths
is an inportant nmeans of preventing extrajudicial executions by security
forces personnel. The procedures provided under the regulations still fail to
provi de an adequate investigative procedure and could lead to inpunity for
those committing extrajudicial executions.

2. Prevention of Terrorism Act

74. In 1979, Sri Lankan Parlianment adopted the Prevention of Terrorism

Act (PTA) in response to growing political violence in the country, especially
in the “Tam | areas”. Although the PTA was seen as an effort to contain what
by then anpbunted to civil war, its unusually broad provisions are said to have
i ncreased tensions instead. Indeed, the Prevention of Terrorism Act contains
a nunber of disturbing provisions fromthe human rights perspective.

Section 6 of the Act provides that:

“any police officer not below the rank of Superintendent or any other
police officer not below the rank of sub-Inspector authorized in witing
by him... may, without warrant, ... notw thstanding anything in any
other law to the contrary

“(a) arrest any person;
“(b) enter and search any prem ses

“(c) stop and search any individual or any vehicle, vessel, train
or aircraft; and

“(d) seize any docunent or thing connected with or concerned in
any unlawful activity.”

The Act al so provides that a person nmay be detained for periods of up

to 18 nonths (renewable by order every 3 nonths), if “the Mnister has reason
to believe or suspect that any person is connected with or concerned in any
unl awful activity” (sect. 9). The same section provides that such a person
may be detained “in such place and subject to such conditions as may be
determined by the Mnister”. This may |lead to having persons detained w thout
access to attorneys or to relatives for prolonged periods.

75. The Act does not expressly exclude coerced confession as evidence but
rather provides that confessions made by a person orally or in witing, at any
time, can be admi ssible as evidence unless nade to a police officer belowthe
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rank of Assistant Superintendent (sect. 16). Thus, confessions made to police
under torture or threats nay be admitted. It provides that a statenent
recorded by a magistrate or made at an identification parade shall be

adm ssible in evidence even if the person is dead or cannot be found and thus
cannot be cross-exam ned (sect. 18 (1)(a)). Any docunent found in the custody
of a person accused of an offence under the Act may be produced in court as
evi dence of the facts stated therein (sect. 18 (1)(b)).

3. Energency Requl ations Act

76. Emer gency rule prevailed throughout nost of 1994, except just before the
parliamentary general elections. The Special Rapporteur understands that
there were, however, inportant changes, both in the geographical areas in

whi ch the energency was in force during different periods, as well as in the
content of the regulations. During his visit to Sri Lanka, many persons,

i ncludi ng hurman rights advocates and | aw enforcenment agents, did not agree on
what regul ations were in force and where. In this section, the Specia
Rapporteur has relied on infornmation and docunents provided to himby the
Nadesan Centre, a Sri Lankan non-governnental organization which keeps track
of all the changes and inforns the public.

Energency regulations relating to inquests into the death of persons due to
actions of police officers or nenbers of the arned forces

77. I nquests into deaths under the normal |aw are dealt with by the Code of
Crimnal Procedure Act No. 15 of 1979 which contains very salutary provisions
relating to inquests into deaths, with inquirers and magi strates being given
wi de powers to ascertain the cause of death, e.g., sumpni ng w tnesses,
post-nortem exam nations, etc. However, the energency regul ations permt
derogation fromthese provisions; the relevant provisions are to be found in
regul ati ons 43 through 47 of the Energency (M scell aneous Provisions and
Powers) Regul ations No. 4 of 1994 published in the Oficial Gazette 843/12

of 4 Novenber 1994.

78. Regul ati on 43 makes provision for deviation fromthe normal law in

i nstances where a police officer (rank not stipulated) or a nmenmber of the
armed services (rank not stipulated) has reason to believe that the death may
have been as a result or in the course of arned confrontati on between the
police, armed services or any nenber of any supplenentary forces (established
under | aw) and forces engaged in wagi ng war agai nst the Government of

Sri Lanka. In such a situation the Superintendent of Police or the conmandi ng
officer of the armed forces unit (as the case may be) “shall, notw thstanding
anything to the contrary in chapter XXX and section 9 of the Code of Crim nal
Procedure Act ... or the provisions of any other witten |law, report the facts
relating to the death to the Inspector-General of Police or to the nearest
Deputy Inspector-General of Police”

79. The salient features of this provision are as foll ows:

(a) The purpose of an inquest is to determ ne the manner and
ci rcunst ances of death and a proper neans of doing this is provided by the
normal | aw. The bypassing of the normal |aw by the enmergency regul ations is,
however, nade dependent on significant questions of fact, including (i) that
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the death took place in the course of an “armed confrontation” and (ii) that
the victimwas engaged in wagi ng war agai nst the Governnment. How are these
guestions to be determ ned except by a proper judicial inquest?

(b) The words “where a police officer or a nenber of the armed
services has reason to believe ...” are the key. What triggers off the whole
process of avoiding an inquest is the claim by any police officer or any
menber of the arnmed services, that there was an arned confrontati on and that
the victimwas wagi ng war, etc.

(c) It is sufficient for the police or security officer to make the
claimof arnmed confrontation for an inquest to be avoi ded.

80. Thi s energency provision remains wholly inadequate for the full and
impartial investigation of a death caused by security forces and could be used
to cover acts of extrajudicial execution conmtted by the security forces.

81. According to regulation 44 (report of an incident), once the IGP or the
DI G receives information as provided for by regulation 43, he has to direct an
of ficer not below the rank of Assistant Superintendent of Police to proceed to
the scene of the incident and record his observations and the statements of
persons who appear to be acquainted with the circunstances relating to such
death. |If the body is found, the death nust forthwith be reported to the

Magi strat e.

82. VWhat is contenplated here is that the death should be investigated by a
responsi bl e police officer and reported to the Magistrate in instances where
the body is found. These are conmendabl e provisions, but what needs to be

| ooked into is the extent to which they are in fact conplied wth.

83. Under regul ation 45 (post-nortem and burial or cremation), the

Magi strate shall, upon the receipt of the facts fromthe I1GP or the DI G
direct the CGovernnent Medical Oficer to hold a post-nortem and will also
make an order that at the conclusion of the post-nortemthe body shall be
handed over to the DIG for disposal. The DIGin turn can hand over the body
to any relation who clains it, subject to conditions or restrictions inposed
in consideration of national security or public order, or otherw se authorize
the burial or cremation of the body in accordance with steps he may deem
necessary in the circunstances. It would appear that although the Magistrate
has to be inforned forthwith in instances where the body is found

(regul ation 44), there is no provision which enables himto order a
post-nortemon his own; he has to await the receipt of facts fromthe IGP

or DG

84. Thi s procedure can be invoked by the police on the basis of a statenent
by any security forces officer that a death resulted from armed confrontation
Once the IGP decides to apply for a High Court inquiry under the emergency
procedures, no other inquiry into the cause of death can be held according to
t he procedures provided under the normal [aw. The proper investigation of
deat hs caused by the security forces can thus be prevented, and this procedure
could be used to allow inpunity.
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85. According to regul ation 46, the High Court in Colonbo is vested with
exclusive jurisdiction to inquire into the death of any person caused or
purported to have been caused in circunstances specified in regulation 43.
Upon application by the 1GP, the Hi gh Court shall hold an inquiry into the
cause of death of the person nanmed as deceased in such application, and if
there are any proceedings pending in any Magistrate's Court in respect of the
sanme death, such proceeding shall be transferred to the High Court. The

Hi gh Court may hold such inquiry or part of such inquiry in any part of

Sri Lanka, having regard to the interest of national security and public
order. The Governnent Medical Oficer who conducted the post-nortemhas to
forward his report to the High Court and he shall not disclose anything
contained therein to any person unless authorized to do so by the H gh Court.
The 1GP has to forward to the H gh Court the report of the prelimnary
observations and ot her docunents necessary for conducting the inquiry, and the
judge of the High Court shall record such evidence as may be placed before him
by the IGP or his representative. At the conclusion of the inquiry the judge
of the High Court has to transmit the record of evidence and a report of the
ci rcunst ances under which the death was caused, together wi th any ot her
docunents, to the Attorney-Ceneral

86. There are many unsatisfactory features in this provision

(a) The inquiry into the death takes place only upon the application
of the 1GP and there are no criteria to guide himin the exercise of his
function. Indeed it would be difficult to expect inpartiality from hi mwhere
his own officers would be involved. This may put himin an unacceptabl e and
difficult situation

(b) The post-nmortemreport should not be kept secret when death
occurs in circunstances specified in regulation 43. Relatives or their
representatives should have access to it;

(c) It m ght be necessary to have nore courts than just the Hi gh Court
in Colonbo inquire into such deat hs;

(d) It is unsatisfactory that the recording of evidence by the judge
shoul d be confined to “evidence as may be placed before himby the 1GP or his
representative”. The judge should also be pernitted to receive evidence as he

deens fit. This was reportedly the case in an earlier version of the
regul ati ons whi ch enpowered the Court to hear “the evidence of any other
person who appears to be acquainted with the circunstances relating to the
deat h under inquiry”, but this was deleted in 1989;

(e) There shoul d be provision for relatives or any other person
representing the dead person to intervene in the proceedings. The findings of
the High Court should al so be nade avail able to them

87. Under regulation 47, if the Attorney-General is satisfied, upon the
recei pt of evidence and ot her docunents transmitted to himby the H gh Court,
that the comm ssion of an of fence has been disclosed, he may institute
appropriate | egal proceedi ngs agai nst the perpetrators.
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88. When the Special Rapporteur nmet with the Attorney-General he was given
the following statistics relating to the arrests and detention of persons from
the north and east of Sri Lanka under the Prevention of Terrorism Act and the
energency regul ations:

(a) Year 1996:

(i) Fromthe Eastern Province - 321; fromthe
Northern Province - 378;

(ii) Nunmber of concluded nmatters - 679; the renuining
matters woul d be concluded once the necessary docunments
are avail abl e,

(b) Year 1997:

(i) Fromthe Eastern Province - 127; fromthe
Nort hern Provi nce - 221;

(ii) Number of concluded matters - 238; the remaining matters
woul d be concl uded expeditiously. In nost of the unattended
cases the delay could be attributed to the non-availability
of some of the docunentary evidence such as the governnent
anal yst's report, the ballistics expert's report, etc. Once
the reports are made available by the relevant authorities
these matters would be finalized speedily.

89. Both the ERs and PTA give the security forces wi de powers to arrest
suspect ed opponents of the Governnent and detain them incomruni cado and

wi t hout charge or trial for long periods. The ERs allow for detainees to be
held in preventive detention on the order of the Secretary, Mnistry of

Def ence, for one year without being brought before a court. After that,

i ndefinite extensions are possible, although only on the order of the

Magi strate. The Magistrate, however, has limted powers to exercise

di scretion, and nust apparently reach a decision solely on the basis of a
report fromthe Secretary, Mnistry of Defence. People suspected of actually
having comritted an offence under the ERs can be detained for up to 60 days if
their arrest takes place in the north or east and relates to of fences
conmitted in that area. In Colonbo and surrounding areas, this period is
seven days. The PTA allows for detention on an order by the M nister of
Defence for three nonths. This period can be extended up to a maxi mum of

18 nonths. |In addition, there are no | aws governing conditions in places of
detention other than prisons such as arny conpounds and police stations.

90. The Speci al Rapporteur wi shes to note that preventive detention could be
a source of torture, cruel, inhuman and degradi ng treatnent, di sappearances
and extrajudicial executions. Lengthy preventive detention is not in
conformty with international standards and safeguards on human rights; it
denies the rights to due process, presunption of innocence, fair trial and
personal freedom
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I'V. ACTI ON BY THE GOVERNMENT OF SRI LANKA REGARDI NG CASES
OF EXTRAJUDI Cl AL, SUMMARY OR ARBI TRARY EXECUTI ONS

A. I nvestigation of cases of hunan rights violations

91. When he net with the Attorney-Ceneral, the Special Rapporteur requested
i nformati on about any followup action taken with regard to certain cases and
was told that the Covernnent had taken action to investigate several incidents
of human rights violations that occurred in the country. 1In this regard, the
Speci al Rapporteur was provided with information about the follow ng

wel | - known cases.

92. Enbilipitiya case. Between 1 August 1989 and 30 January 1990,

25 school children fromEnbilipitiya Central College and nearby schools were
abducted fromtheir hones and places of residence. They di sappeared
thereafter. The Criminal Investigation Departnment (CID) was called in to
investigate the matter in 1992. It was reveal ed during the investigations
that the abductors were arny personnel fromthe Sevena canp at Enbilipitiya.
The CID forwarded their notes of investigation to the Attorney-General who

i ndi cted ni ne suspects in the High Court of Ratnapura. The first accused is
the Principal of Embilipitiya Central College, the second to sixth accused are
arny officers, one of thema brigadier; the seventh to ninth accused are
ordinary soldiers. The second accused is the son of the first accused. The
i ndi ctment contains 83 charges in relation to the abducted students. The
trial commenced on 22 January 1996 and is still continuing. The Specia
Rapporteur was told that this case was due to be concluded during the course
of 1997.

93. Kumar apur am and Mai |l antenna incidents. These cases relate to the
killing of 24 villagers and 35 villagers in February 1996 and August 1992,
respectively, in Trincomal ee and Batticaloa districts. 1In relation to both
i ncidents, investigations comenced pronptly and several arnmy personnel were
arrested. In the Kumarapuramincident an identification parade was held at
whi ch seven arny personnel were identified by witnesses. Proceedings were
pending in the Magistrate's Court of Trinconal ee, but the Magistrate refused
to entertain the proceedings for reasons of territorial jurisdiction. On the
advi ce of the Attorney-General, proceedings were transferred to the

Magi strate's Court of Mitur where 101 charges have been fil ed agai nst

7 suspects, who remain in custody. 1In relation to the Miilantenna incident,
21 armny personnel have been comritted for trial. The case has been
transferred to the Hi gh Court of Col onbo, which was due to hear the case

on 17 Septenber 1997. The suspects renmined in custody.

94. Al aumva, Bol goda and Di yawanna-Oya incidents. Investigations have been
conducted by the CID follow ng the discovery of 21 partly deconposed bodies in
Al auwva (5 bodies), Bolgoda (11 bodies) and D yawanna-Oya (5 bodi es) during
the period 31 May 1995 to 14 August 1995. The investigations have not as yet
produced any evidence relating to the nurder of the 21 persons or the disposa
of their bodies. According to the initial findings of judicial nedica

of ficers, the cause of death was either strangulation by |ligature or drowning.
By the external appearances of the bodies, the investigators have concl uded
that they were persons of Tam| ethnicity. Hence, they have started to
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collect information relating to disappearances (if any) of Tam | persons
during the relevant period. Information has been collected relating to the
di sappearances of 15 persons.

95. Thereafter, the investigation has taken two directions. Investigators
have coll ected material relating to the di sappearances of these 15 persons.

In certain cases, evidence of abduction has been collected. There is no
evidence indicating that any of the 15 persons are still alive. Investigators
have al so attenpted to ascertain whether any of the 15 persons were anongst
the 21 bodi es found. Photographs of the bodies and personal effects found
with the bodi es have been shown to relatives and friends of the 15 persons,

but no identifications have been made.

96. As the next step, the 21 skulls were sent for forensic analysis to

the University of dasgowin the United Kingdom together w th photographs

of 14 of the m ssing persons nentioned earlier, to conduct facia
reconstruction and video superinposition of these skulls using, anongst other
t hi ngs, the photographs. The analysis was not able to identify the skulls
with certainty, mainly due to the inability to undertake DNA analysis. It is
bei ng consi dered whether further material could be obtained in order to
undertake such an anal ysis.

97. Based on the investigation's findings, 22 suspects have been arrested by
the CID. Al but one were police officers who, at the time of arrest, had
been attached to the Special Task Force headquarters in Col onbo.

98. Rape and nurder of Krishanthi Kumaraswanmy and three others in Jaffna.
This incident took place on 7 Septenber 1996 at a security checkpoint nanned
by a group of mlitary personnel. Pronpt action was taken by the police

upon receiving the conplaint and at the conclusion of the investigations

11 suspects, consisting of 8 army soldiers and 3 police, were arrested,
produced before the Magistrate and placed in remand custody. It was deci ded
by the Attorney-CGeneral to grant a pardon to two suspects who were not
directly involved, on condition that they testify against the others.

99. On the basis of the avail abl e evidence, the remai ni ng suspects were
charged in the Magistrate's Court of Jaffna under section 357 of the Pena

Code for the abduction of Krishanthi Kumaraswamy, and under section 296 for
commtting the murder of Krishanthi and the three other persons. The case was
transferred fromJaffna to Col onbo upon the Attorney-Ceneral's application
However, giving due consideration to the nature and the circunstances of the
of fences invol ved, especially being m ndful of the fact that the offences were
committed by mlitary personnel against civilians resident in the northern
region of the country, a decision was taken by the Attorney-General to forward
a direct indictnment against the accused to the High Court of Sri Lanka and to
have the matter placed for hearing before a trial-at-bar. This course of
action will ensure an expeditious consideration of the matter by three judges
of the Hi gh Court of Sri Lanka. Further, a trial-at-bar will also prevent the
matter being heard by a jury, which could aggravate conmunal tensions. It
woul d be noteworthy to nention that this is an extraordinary step, taken in
order to expeditiously mete out justice, and is only the fourth such instance
in Sri Lankan |egal history.
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100. The indictnment is against the foll ow ng eight arny soldiers and one
policeman: R. D.S. Rajapakse (corporal), J.M Jayasinghe (soldier),

G P. Priyadharshana (reserve police constable), A S. Priyashantha Perera
(soldier), WS. Wjayananda Alwis (soldier); D.D. Miuthu Banda (sol dier),

D.M Jayatilleke (corporal), D.V. Indrajith Kumara (corporal), A P. N shantha
(soldier).

B. Human Ri ghts Conmi ssi on

101. The Human Ri ghts Conmmi ssion of Sri Lanka (HRCSL) was established by Act
No. 21 of 1996 and is vested with nonitoring, investigative and advisory
powers in relation to human rights. It has been set up as a permanent
national institution to investigate any infringenment of a fundanental right
decl ared and recogni zed by the Constitution and to grant appropriate relief.
The powers of the Conmission are said to be wider than those of the Suprene
Court and will conplement the existing national framework for the protection
of human rights. There are no tine-limts for filing a conplaint before the
HRCSL, unlike under the 1978 Constitution

102. The Commission is made up of five nenbers: three Sinhalese, one Tam |
and one Muslim who were appointed in March 1997. The Conmi ssion is headed by
retired Suprene Court Judge O.S.M Seneviratne. The other nmenbers of the
Conmi ssion are

Dr. A T. Ariyaratne - Head of Sarvodaya (a humanitarian NGO

Prof. Arjuna Aluw hare - Fornmer Chairman, University Grants Commi ssion
M. T. Suntheralingham- Retired H gh Court Judge

M. Ahmed Javid Yusuf - Former Sri Lankan Anmbassador to Saudi Arabia

The appoi ntnments were nade by the President on the recommendati ons of the
Prime Mnister, in consultation with the Speaker and the Leader of the
Opposition in Parlianent. 1t should be noted that the opinions of Tam | and
Muslimpolitical parties were al so sought.

103. The Speci al Rapporteur was told when neeting the nmenmbers of the

Conmi ssion that they were still in the process of recruiting staff to perform
| egal and investigative functions. Menbers of the Conm ssion nentioned their
difficulties in finding suitable candidates, particularly lawers. They
attributed this difficulty to the fact that they were not proposing adequate
salaries. At the tine of his visit, there were 7 investigative staff nenbers
in Col onbo and 33 based throughout the country in Anpare, Kal noun, Battical oa,
Trincomal ee, Vahuniya, Ml ake and Anrathapura. Wth regard to Jaffna, the
Commi ssion faced some difficulties in opening its office, due to difficulties
inrecruiting staff. Al the enpl oyees of the Comm ssion benefit from

i munity from prosecution in the course of their functions.

104. Section 14 of the Act provides that the Commi ssion may on its own
nmotion, or on a conplaint made to it by an aggrieved person or group of
persons, or by a person acting on behalf of an aggrieved person, investigate
an allegation of the infringement, or inmnent infringement, of a fundamenta
right of such a person, and where appropriate provide for resolution through
medi ati on or conciliation (sect. 15 (2)).
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105. According to section 15 (3) of the Act, where an investigation conducted
by the Comm ssion discloses the infringenent of a fundanmental right, the

Commi ssion may recommend to the appropriate authorities that prosecution or

ot her proceedings be instituted against the person or persons infringing such
fundanmental right. Alternatively, it my refer the matter to any court having
jurisdiction to hear and determ ne such matters. The Comm ssion may al so make
such recommendations as it may think fit, to the appropriate authority or
person or persons concerned, with a view to preventing or renedying such

i nfringenment or the continuation of such infringement. The Conmm ssion also
has the power to order costs where necessary.

106. The HRCSL is also vested with the power to nonitor the wel fare of
det ai ned persons by regular inspection of their places of detention. In order
to facilitate this function, all arrests and detentions under the Energency
Regul ati ons, and the Prevention of Terrorism Act nust be reported to the

Conmmi ssion within 48 hours of arrest. WIful failure to report an arrest or
detention will attract penal sanctions under the HRSCL Act. Menbers of the
Commi ssi on have free access at all tinmes to all prisons of the country, but

t he Speci al Rapporteur does not know whether visits could be undertaken

wi t hout noti ce.

107. The Act al so envisages that the Comm ssion may establish subcomm ttees
at provincial level to exercise certain powers which are del egated by the
Commi ssion. This would hel p create greater awareness of the availability of
redress by the Conmi ssion and provi de easier access to the Comr ssion

108. Section 29 (1) of the founding legislation stipulates that the State

will provide the Conmi ssion with adequate funds. It would have been
preferable if the word Parlianment had been used rather than State, so as to
better serve to ensure the independence of the Commission. |In contrast, the

sal ari es of the Conmi ssion nenbers are determ ned by the Parliament, as
provi ded for in section 8 of the Act.

109. Section 31.1 of the Act rai ses another concern regardi ng the autonony of
t he Conmi ssion. The section permts the Mnister to make regul ations " in
respect of any matter which is required by this Act to be prescribed ....
Thus, the authority to create regulations which will affect the Conm ssion
rests with one person. Such a provision, when worded in such broad terns,
reduces the i ndependence and aut onomy of the nmenbers. Subsection 2 further
permts the Mnister to " meke regul ations prescribing the procedure to be
followed in the conduct of investigations under this Act". One of the nost

i mportant functions of a national institution relates to its power to initiate
i nvestigati ons upon receipt of a conplaint froman individual, but again the
M ni ster has the authority to prescribe the procedure regarding

i nvestigations. Subsection 3 provides that any regul ations which the
M ni ster nakes cone into force on the date that they are published in the
Oficial Gazette, unless a later date is specified. It is only afterwards

that the regulation is brought before Parliament for discussion. Moreover,
subsection 4 is unclear as to when the regul ati on should be brought before
Parliament, stating only that it should be "... as soon as conveni ent after
its publication in the Gazette ...." The regul ation will be rescinded should
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Parliament withhold its approval. Thus, a regulation which may not succeed in
obtai ning the approval of the Parlianent will remain in force until such tinme
as it is convenient to bring it before the Parlianent.

110. The HRCSL has received conplaints of human rights violations. It has

al so had a nunber of visits from Col onbo-based di pl omatic m ssions. The HRCSL
subsuned the duties and functions of the Human Ri ghts Task Force (HRTF) on

30 June 1997. At the date of the visit of the Special Rapporteur, no cases of
extrajudicial executions had been reported to the Comm ssion

C. Commi ssions of Inquiry into Involuntary Renpval
and Di sappear ances

111. While in Col onbo, the Special Rapporteur nmet with the President and
ot her nmenbers of the Conmissions of Inquiry into Involuntary Renoval and
Di sappearances. He was briefed about the activities of the Conm ssions as
fol |l ows.

112. Three commi ssions were appointed by the Sri Lankan Governnent in
January 1995 to inquire into and report on involuntary removal s and

di sappearances from 1l January 1988. This mandate expired on 31 May 1997.

Each comm ssion had jurisdiction over a geographical area, nanely, the

nort h-east, central and south-west zones. Each conmi ssion was responsible for
exam ning the evidence available to establish the allegations, the present
wher eabouts of the persons concerned, the identity of the persons responsible,
the [ egal action which could be taken and the relief, if any, which could be
afforded. 1t was subsequently ruled that cases of abduction or involuntary
removal s followed by death also fell within the anbit of these commi ssions.

113. The commissions subnmitted interimreports to the President containing
the names of the persons responsible for the di sappearances, where such

evi dence was avail able. The Presidential Secretariat reported that the
findings of the reports were forwarded to the IGP for further investigation by
a special team where such investigation was necessary for further |ega
action. The IGP has al so been directed to take action, where appropriate,

agai nst of fendi ng police officers.

114. On 3 Septenber 1997, the conmm ssions presented their final reports to
the President. It was intended that both the interimand final reports would
be published and action would be taken on their recommendati ons, including by
initiating prosecutions in those cases where the conm ssions had found

prim facie evidence. However, the final reports have not yet been published
and the Special Rapporteur is not aware of any follow up undertaken by the
Government to the findings and recomendati ons of the commi ssions. This is
particularily inportant since the comm ssions can only identify the persons
responsi bl e but cannot initiate the necessary |egal process required to bring
of fenders before the courts.
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D. Drafting of a new constitution

115. When he nmet with the authorities in Sri Lanka, the Special Rapporteur
was told that the Government was engaged in a process of constitutiona
reform The text of 18 chapters of the draft new Constitution of the
Republic of Sri Lanka was given to the Special Rapporteur

116. The fundanental rights under the draft constitution are wi der in scope
than those in the present Constitution, thus bringing the new Constitution
into line with the International Covenants on Human Rights. The Fundanenta

Ri ghts chapter of the draft constitution introduces a nunber of new rights not
contained in the old chapter, the nost inportant of which are the right to
life (art. 8); the right of an arrested person to comunicate with a relative
or friend (art. 10 (4)); the right to retain legal counsel (art. 10 (5)); the
right to be told the reasons for arrest and a 24-hour limt of custody prior
to production before a judicial officer (art. 10 (6)); the right to reasonable
bail (art. 10 (7) (a)); and the right to be charged or rel eased w thout

unr easonabl e delay (art. 10 (8)).

117. Government representatives told the Special Rapporteur that the text of
the draft new constitution will be submitted to Parliament. |In order to be
adopted, it will require a two-thirds nmajority in Parliament and al so the
approval of the people in a referendum

118. The Speci al Rapporteur encourages any step taken by the Government to
bring its national legislation into conformity with international standards,
especially human rights standards. |In this regard, he hopes that restrictions
to the fundanental rights through the application of the ERA and PTA will be
lifted. While the fundamental right tolife is reflected in the draft
constitution, the Special Rapporteur notes that the death penalty is not

prohi bited. Although the death penalty is not yet prohibited under

i nternational |law, the Special Rapporteur believes that its abolition is npst
desirable in order to enhance respect for the right to life.

V. | MPUNI TY

119. Effective inpunity encourages political violence and is a serious
destabilizing elenent in all contexts of the Sri Lankan socio-politica
system Respect for the rule of law is essential to maintain order and
stability and to protect human rights in any country. Inmpunity perpetuates
the mass violation of human rights. There have been periodical extrajudicia
executions, but few perpetrators have been brought to justice. Furthernore,
impunity is an obstacle to denpcratic devel opnment and peace negoti ations, and
makes reconciliation difficult. This culture of inpunity has led to
arbitrary killings and has contributed to the uncontrollable spiralling of

vi ol ence.

120. The systenmatic absence of investigation, either civil or mlitary, into
violations of the right to life facilitates inmpunity. Investigations are
rarely conducted, and when they are, they do not |lead to the appropriate
convictions or penalties.
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121. During the Special Rapporteur’s visit to Sri Lanka, nost of the human
ri ghts advocates with whom he net as well as relatives of victins of human
rights violations stated that in Sri Lanka, soldiers and policenen who conmit
fundanmental human rights violations such as killings, torture and acts of

di sappearances are rarely punished. Neither are they fully held accountable
for their acts.

122. Several relatives of disappeared people and hunman rights organizations
fromall areas of Sri Lanka have expressed concern that many menbers of the
security forces and others allegedly responsible for grave human rights
violations in the recent past continue to hold official posts in the sane
areas where the violations took place and may try to interfere with the

i nvestigations. This was a particular concern in relation to the hearings
hel d by the commi ssions of inquiry in the areas allocated to them nost
notably in the north-east, where concern pertains not only to menmbers of the
police but also the arny, the hone guards and various armed mlitant groups.

123. The Attorney-General and the Governnent, throughout its correspondence
with the Special Rapporteur with regard to cases of executions in recent
years, expressed their willingness and intention to bring to justice nenbers
of the security forces believed to be responsible for human rights viol ations.
Unfortunately, the Special Rapporteur notes that little progress has been
reported in those cases subnmtted by him since the creation of the mandate.
The Attorney-Ceneral said that every effort was being made to expedite those
cases, but that the Government had no control over court proceedi ngs and the
steps taken by the defence in such cases to protect the interest of the
accused. However, while recognizing that the Government cannot intervene once
a trial has started, the Special Rapporteur w shes to point out that the
Attorney-General hinself has recognized that there are delays in actually

bri ngi ng nenbers of the security forces suspected of involvenent in human
rights violations to trial

124. Wth regard to all the follow ng cases, the Special Rapporteur w shes to
stress the inportance of carrying out exhaustive and inpartial investigations
into all allegations of human rights violations, with a viewto clarifying the
facts, identifying those responsible and bringing themto justice, and
granti ng adequate conpensation to the victins or their famlies. As
experience gained in other countries has shown, establishing the truth about
the past is essential for preventing renewed human rights violations in the
future. The follow ng cases illustrate this point.

125. The case of Richard de Zoysa. Richard de Zoysa, a well-known
journalist and actor, was at the time of his abduction and nurder in charge of
t he Col onbo office of the International Press Service. De Zoysa lived with
his nmother, Dr. Saravananmuttu. On the night of 17/18 February 1990, an arned
group entered their hone, renoved M. de Zoysa and drove away wi t hout
explanation. Dr. Saravananuttu i medi ately went to the Welikade police
station and | odged a conplaint. The next day, 19 February 1990, de Zoysa's
dead body was found in the sea at Mratuwa, some 12 mles south of Col onbo.
He had been shot in the head and the throat, and his jaw was fractured.

At the inquest the follow ng day, Dr. Saravananuttu said that she could
identify two of the abductors. Three nonths l[ater, she recognized a man on
tel evision as the man who had taken her son. He was a high-ranking police
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officer. She informed her solicitor who brought it to the notice of both the
Magi strate conducting the inquiry into the incident and the police. However,

t he suspect was not arrested nor was an identity parade held, nor has

Dr. Saravanamuttu's identification been heard by a judicial officer. Both

Dr. Saravanamuttu and her |awyer, Batty Werakoon, have received death
threats. Police officers assigned to guard Batty Werakoon have al so received
such threats.

126. There are a nunber of reasons why the investigation into this case is
unsati sfactory, and need to be investigated thenselves. In principle, it is
unsati sfactory that the police investigate matters in which their own nmenbers
are suspected of being involved. This has been recognized as far back as
1970, when a Conmi ssion headed by a former Chief Justice recomrended

i ndependent nmachinery to |l ook into such conplaints. 1In addition, there are
speci al reasons for unease regarding the conduct of the police and the way the
i nvestigations were carried out. They include the follow ng:

(a) It was possible, in the mddle of Colonbo, in a residential
housi ng estate, close to the police station, to abduct a well-known
personality, in what could be described as a mlitary-style operation. The
perpetrators nust have felt that they could do this uninpeded, especially as
they had alerted a person known to de Zoysa that they were on their way (see
bel ow) ;

(b) A person who knew the victimwas forced at gunpoint to disclose
de Zoysa's address. He imediately tel ephoned a friend, who in turn notified
a Seni or Superintendent of Police of the risk to Richard de Zoysa. This
officer in turn rang Welikade police station which is situated very close to
de Zoysa's house. Had this telephone call been nmade and acted on pronptly,
the Weli kade police should have been able to prevent the abduction or
apprehend the abductors. (Note that Richard de Zoysa's own house had no
tel ephone so his friends were unable to warn himthensel ves.);

(c) When the police did arrive at the scene, after the abduction, they
did not take the usual investigatory steps such as testing the prem ses for
fingerprints;

(d) Despite the fact that Dr. Saravananuttu clai ned she could identify
two of the abductors, she was never asked by the police to give a description
of them

(e) A possible notive for the killing was reveal ed by the State-owned
news agency, Lanka Puwath, which stated that police had infornmed the agency
that investigations revealed that de Zoysa was an activist for the Sinhal ese
National i st Party, the Janatha Vi nmukthi Peranuna (JVP), and that he had been
sendi ng fal se nessages regardi ng human rights violations overseas. 1In a
witten statenent read out to Parlianment the head of Lanka Puwath said, "I
obtained this news itemfroma reliable police source whom | have found
totally responsi ble and accurate in my past experience". Mreover, the State
M ni ster for Defence had earlier read a statenent to Parliament concerning
peopl e who were sending "fal se informati on" about human rights violations
abroad, to influence donors and prevent aid flows to Sri Lanka. A subsequent
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news itemin a State-controll ed newspaper stated that intelligence sources had
submtted to the Defence Mnistry a list of "80 nanmes of influential people”
who had supported the subversives;

() Once Dr. Saravanamuttu made the identification of the man who had
abducted her son, it was a clear duty of the police to question neighbours and
ot her witnesses as to whether they had seen a person so described on the night
of the abducti on;

(9) There was a distinct lack of interest on the part of the police to
i nvestigate the death threats received by Dr. Saravanamuttu and her | awyer
In the latter's case, the | anguage of the threat, with its reference to
foreign aid, clearly reflects the sentinents described in paragraph (e) above.
I ndeed, several conplainants, w tnesses and | awers have been subjected to
death threats, harassment, or allegedly killed,;

(h) There was apparent collusion between the police and the | awers
for the suspect, to such an extent that the Magistrate felt commpelled to
coment, "(a)t this stage | inquire from|[prosecutor] Gamni Perera as to
whet her M. Godfrey Gunasekera, who appears with him is in this court on
behal f of the prosecution or to conduct the defence. | have seen himon
several occasions secretively whispering certain things to counsel for the
suspect”. M. CGunasekera is a Senior Superintendent of Police who appeared
in court that day for the first tine, the day the police had been ordered to
produce the suspected police officer

127. This case is an exanple of the large majority of investigations into
human rights violations which in Sri Lanka are not carried out by an authority
which is fully independent of those suspected to be responsible for the human
rights violations.

128. The Special Rapporteur urges that reports of threats or intimdation of
conpl ai nants, wi tnesses, |lawers or others involved in the bringing of those
responsi bl e for human rights violations to justice be fully investigated, and
| egal action taken agai nst those responsible. The Special Rapporteur further
urges that adequate protection be provided to anybody threatened in the course
of an investigation into human rights violations. He notes that the police

of ficers assigned to protect Batty Werakoon al so received death threats, and
it is unlikely that their nanmes and assignnents woul d be known outside police
circles.

129. Case of M. Sarath Karaliyadda. 1In a report to the Commi ssion on Human
Ri ghts (E/ CN. 4/ 1990/ 22, para. 389), the Special Rapporteur described the case
of M. Karaliyadda, a | awer who was found dead on 27 Cctober 1989 together

wi th four other persons, a few hundred netres away from his hone in Tel deniya
in Kandy district. He was reportedly abducted on 26 Cctober 1989 by three
armed nen, including one in arny uniform According to the information
received, M. Karaliyadda had been representing, in a magisterial inquiry, the
relatives of a 16-year-old student, Jayantha Bandara, who had been shot by
police during denonstrations at Teldeniya in June 1989. It was reported that
seven police officers of Teldeniya police station were questioned in the
inquiry and that two of the witnesses had been killed since the start of the
inquiry. Inits reply to the Special Rapporteur (E/ CN.4/1991/ 36,
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para. 475 (c)), the CGovernnment of Sri Lanka stated that an investigation
reveal ed that on 26 COctober 1989, eight arned persons dressed in civilian
clothes entered M. Karaliyadda's house in Teldeniya police area. These
persons had ransacked the house and renoved jewellery and cash. They |ed

M. Karaliyadda away fromthe house, and his dead body was subsequently found
about a quarter of a mle away. A magisterial inquest was held by the

Tel deni ya magi strate and was to be resuned after further investigations.

130. The Special Rapporteur did not receive any further information regarding

this case. It appears that the authorities did not resune the inquiry into
the death of M. Bandara or hold any further investigations regarding the
killing of the |awer and the w tnesses.

131. On 17 May 1985, 23 young nen from Naipattinunai, Anparai district, were
all egedly arrested by Special Task Force (STF) personnel from Kallady canp and
made to dig their own grave. Subsequently, they were allegedly shot.

M. Paul Nallanayagam President of the Kalnmunai Citizens' Conmittee, was
arrested and charged with spreading runours and fal se statenents after
speaking to foreign journalists about the incident. During his trial before

t he Col onbo High Court in md-1986, a |ot of evidence emerged about the

di sappearance of the 23 young nen but no further action against those
responsi bl e has been taken since. Paul Nallanayagam was acquitted of al
charges on 17 July 1986. It was reported that the Governnent of Sri Lanka did
not take any action and that the official position remains that none of the

di sappeared had been arrested. Although a |ot of evidence was avail abl e at
the tinme about the arrests and subsequent di sappearances by the STF, the
police did not nake any further attenpts to investigate the incident.

132. The Speci al Rapporteur urges the Governnent to establish a full and
inmpartial investigation into the di sappearance and all eged killings of the

23 young nen. He is concerned that no action has been taken by the Governnent
to establish the fate or whereabouts of these nen, nor who was responsible for
their arrest and killing in custody. He hopes that the all eged perpetrators,
nanmely the STF officers, would be brought to justice and that compensation
paid to the relatives

133. Case of M. Wjedasa Liyanarachchi. On 2 Septenber 1988,

M . Liyanarachchi, a | awer, died while in custody at Col onbo hospital with
multiple injuries resulting fromtorture. He had been arrested on

25 August 1988 as a suspected nenber of the JVP. The alleged perpetrators,
three police officers from Tangalle police station, were convicted in

March 1991 after the charges against them had been reduced to illega
detention and conspiracy to detain illegally. They were sentenced to
suspended sentence and fined. A Deputy Inspector Ceneral of Police (DG was
al so suspected of involvenment in the illegal arrest and detention of M.

Li yanarachchi and in attenpting to cover up his death due to torture, but has
not been charged. The court recommended that investigations be reopened to
establish who was responsi ble for the nurder of Wjedasa Liyanarachchi and
particularly to investigate the role played by the DIG  The way in which the
Government proceeded after the court recomended that investigations be
reopened in this case is an indication of the lack of political will to
prosecute menbers of the security forces inplicated in human rights violations
in this period in the south.
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134. Shortly after the judgenent, the first accused reportedly commtted
suicide. The DI G was appointed head of a special police team (Bureau of

Speci al Operations), but subsequently took early retirenent. In March 1992,
at the request of the CID, the Mligakanda magi strate's court ordered a fresh
i nvestigation into the case. It directed that the passport of the retired D G

be i nmpounded to prevent himfromleaving the country. He then went

under ground and issued a nunber of statenents to the press in which he spoke
of death squad activities in the south of the country, providing, for

instance, a list of 830 persons whom he said had been killed between July and
Novenber 1989 in the Central Province. He later repeated these allegations in
sworn statenents. Instead of ensuring that such serious allegations were
properly investigated, the authorities inmediately filed a case in the High
Court against the retired DI G and several newspapers that had published the
statements, charging themw th bringing the Governnment into disrepute and
creating disharnmony among different conmunities. Soon afterwards, the retired

DG left the country in circunstances which were not clear. 1In June 1993,
however, he returned. The next day, he appeared in the H gh Court and was
granted bail. The Attorney-General's Department was quoted as saying that

t hey woul d consi der withdrawi ng the charges against himif in turn he would

wi t hdraw the all egati ons he had nmade in the various sworn statenments. On

8 July 1993, the retired DIG filed such a sworn statenent, also inplying that
some of the earlier statenments had not originated with him The
Attorney-Ceneral then withdrew all charges relating to the sworn statenents.
The investigation into his role in the abduction, torture and illega

detention of W jedasa Liyanarachchi, as reconmmended by the Hi gh Court, remains
to be inmplenented. On 29 July 1993, the retired DI G was appoi nted

Vi ce- Chai rman of the Sri Lanka Ports Authority, a senior position in the

gover nment servi ce.

135. The Speci al Rapporteur believes that those thought to be responsible for
extraj udicial executions must be held to account regardl ess of whether they
are officials of a past or current Covernnent, or whether they are nenbers of
the security forces or of sem-official paramlitary groups. Those agai nst
whom there is sufficient evidence of their involvenent in human rights

viol ations should be tried and their trials should conclude with a clear
verdict of guilt or innocence. All trials should be conducted in ful
conformty with internationally recognized norns for fair trial. The present
situation does not encourage soldiers and policenen to respect human rights;
on the contrary, disproportionate crimnal sentencing enbol dens policenen and
soldiers to continue to violate basic human rights principles.

136. In a report to the Conm ssion on Human Ri ghts (E/ CN. 4/1993/ 46,

paras. 539, 543), the Special Rapporteur reported that on 29 April 1992, 89
Tam | villagers, including 20 mnors, were allegedly killed by a group
conmposed of policenen and Muslim honme guards in the villages of Mithugal and

Kar apol a, Pol onnaruwa. These killings reportedly took place in reprisal for a
massacre, which took place some hours earlier, of 54 Muslimvillagers by
menbers of the LTTE. Most of the victins were said to have been shot or

hacked to death. Six persons were reportedly captured by home guards in the
surroundi ng countryside, and one person was said to have been taken into
police custody. Their bodies were found in an irrigation ditch on the
followi ng day. A special investigation into the case was reported to have
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been opened, but no disciplinary or judicial procedures were said to have been
opened agai nst those responsible, nor did the famlies of the victins receive
any conpensati on.

137. Information received fromthe Governnent of Sri Lanka by the Specia
Rapporteur is contained in the same report to the Conmi ssion (para. 543). The
Governnment stated that the attacks had been carried out by Muslimuvillagers
froma nearby village, in retaliation for an earlier attack by LTTE
“terrorists” which had cost the lives of 56 people. This was part of the
ethnic cleansing strategy used by the LTTE to drive Mislimand Sinhal ese
villagers out of the territory they clainmed as their honmeland. 1In the
reprisal attack on Mut hugal and Karapola, 74 Tam | villagers were killed and
44 ot hers wounded. The Mnistry of Defence of Sri Lanka appointed a comittee
toinquire into the two attacks, with a view to ascertaining who was
responsi bl e and establishing whether there was any | apse on the part of the
security personnel, and to recomrend neasures to prevent the recurrence of
incidents of this nature.

138. On 22 Septenber 1993, the Special Rapporteur sent a followup letter to
t he Government of Sri Lanka in which he referred to a reply received fromthe
authorities in 1992 concerning the killing of 130 villagers in Al anchi pothana,
Karapol a and Muthugal in April 1992 (see E/CN. 4/1993/46, paras. 539 and 543).
The Governnent inforned himthat a conmttee chaired by a retired judge of the
Suprene Court had been appointed to inquire into the killings. The Specia
Rapporteur requested to be kept informed about the progress of the

i nvestigations. He also asked the Government to provide himw th detail ed

i nformati on about the working of the cormmittee, in particular the |egal basis
for its inquiries, the procedures followed, its relations with other, judicia
or adm nistrative, investigations, etc.

139. On 30 and 31 Decenber 1993, the Governnent provided the Special
Rapporteur with information in reply to his letter of 22 September 1993,

(see E/CN. 4/1994/7, para. 555). The CGovernnent infornmed the Specia

Rapporteur that a three-person conmttee, appointed by the Mnistry of Defence
to investigate the incidents, had presented a confidential report containing
concl usi ons and recomrendati ons. The conmittee had found that the killings at
Kar apol a and Mut hugal were carried out by villagers and some hone guards of

Al anchi pothana, in reprisal for the earlier killings by the LTTE at their
village. Reportedly, the Karapola police post did not attenpt to prevent the
violence. The comrittee also stated that there had apparently been no contro
over the issue of arnms and anmunition, particularly to hone guards, and
recommended, inter alia, a disciplinary code of conduct for the home guards
who shoul d be placed under a defined authority such as the army or the police;
the creation and training of a paramlitary force to supplenment the hone
guards in the defence of border areas against the LTTE;, investigations into
all conplaints and action, if necessary, against any nenber of the group

140. In a letter dated 23 Septenber 1994, the Special Rapporteur requested
further details on the investigation carried out by the commttee,
particularly with regard to the date on which the report was submtted and the
foll owup given to the recomendati ons. The Special Rapporteur also inquired
whet her anyone had been brought to justice in connection with the killings at
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Al anchi pot hana, Karapol a and Mut hugal , and whether any judicial or
di sci plinary measures had been taken with regard to those based at the
Kar apol a police post.

141. Wiile wel conming the Governnent's pronpt action to investigate this

i ncident, the Special Rapporteur is concerned that the full report of the
commttee's findings has not been nade public. The Special Rapporteur has not
received any further information about the prosecution of police officers,

home guards and villagers allegedly involved in the reprisal killings of the
vill agers of Mithugal and Karapola. The Special Rapporteur has also received
reports about two further instances of reprisal killings, where police

i nvestigati ons were announced wi thout any independent investigative body being
appoi nted. The first took place at Miilanthanai in Batticaloa district on

8 August 1992. Twenty-four soldiers were accused on 83 charges relating to
the nurder of 39 Tami| men, wonen and children. The prelimnary hearings in
the case were concluded at Pol onnaruwa Magi strate's Court in March 1994,
havi ng been transferred there from Battical oa w thout any explanation in

m d-1993. O the 24 soldiers, 3 were discharged and 21 were comritted to
stand trial in the High Court. The second case in which a police

i nvestigation was ordered is the reported killing by soldiers of about

10 people at Velaveli in Batticaloa district on 24 Cctober 1992. The then
Prime Mnister Dingiri Banda W jetunga was reported as saying that these
killings woul d be investigated by the police, but there has been no subsequent
evi dence that an investigation had started.

142. Through the above-nenti oned cases of executions, it appears that the
nost severe puni shnment ever handed out to human rights violators is suspension
fromduty, despite the gravity of the offences, including extra-I|ega
executions, with which they were charged. While civilians who peacefully
exercise their fundanental civil and political rights are charged and
sentenced to years of inprisonnent, soldiers and policenmen who flagrantly
violate the rights of innocent civilians are charged before their own peers
and sentenced to only nonths of inprisonnment. This situation encourages

i mpunity. The Special Rapporteur believes that penalties should be inposed
that relate to the seriousness of the offences in order to deter further human
rights violations. Respect for the rule of |aw cannot be pronoted unless al
trials are conducted in full conformity with internationally recognized

st andar ds.

143. Inpunity for those responsible for human rights violations remains a
serious concern. Progress in a few court cases agai nst nmenbers of the
security forces charged in connection with di sappearances and extraj udicia
executions is slow, as are investigations into many other cases. Wile in

Col ombo, the Special Rapporteur net with M. WC N Rajapakse who recounted
the case of his sister, Ms. WW Chandrawathie. She was 22 years old when, on
26 Septenmber 1990, she was forcibly taken from her house in Eppawal a,

Anur adhapura district, by a sub-inspector of police acconpani ed by other

of ficers of the Eppawal a police station. According to her father and other

rel ati ves, she was dragged to the nearby jungle and all egedly raped by the
sub-inspector, who subsequently shot her. They also alleged that her body was
| ater burnt on tyres at a nearby quarry. Oficials at the local police
station refused to assist the fam|ly when they attenpted to | odge a conpl ai nt.
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Her fam |y then contacted the Deputy Inspector CGeneral of Police of the area,
who initiated investigations, the results of which were presented to the
Magi strate's Court.

144. As a result of the magisterial inquiry into the rape and death of

Ms. W Chandrawathie, it has been alleged that her relatives received severa
death threats. Her brother, M. Rajapakse, was allegedly arrested on the
first day of the inquiry by nmenbers of the Anuradhapura police and held at
Anur adhapura police station for 12 days, during which tine he was all egedly
beaten. The father of the victimand one of several people who identified the
sub-inspector and a constable as being responsible received several threats.

145. The Governnment of Sri Lanka has repeatedly announced that rel evant
authorities have been asked to expedite court cases agai nst nmenbers of the
security forces suspected of human rights violations. It appears, however,
that this case has been postponed six tinmes now \Wen in Col onbo, the Specia
Rapporteur net with the victinms brother and was inforned that in the
meantime, his father had died without living to witness the offenders being
brought to justice. He was also told that wi tnesses could not afford to
travel to Colonbo only to have the case postponed. The continual delays were
ti me-consumi ng and a financial burden for the family and the witnesses.

146. The Speci al Rapporteur brought this case to the attention of the
Attorney-General during their nmeeting and he was told that the trial had been
fixed for 20 Cctober 1997 in Col onbo High Court.

147. The Speci al Rapporteur stresses the need to re-establish accountability
anong the security forces by bringing to justice those responsible for past
human rights violations, for the sake of the victins and their relatives, and
al so to prevent such abuses from happeni ng again. A system of conpensation
for the famlies of victins should be devel oped, as well as a systemto
protect witnesses and their fanmlies who participate in crimna

i nvestigations and give testinony.

VI.  CONCLUSI ONS

148. The visit of the Special Rapporteur to Sri Lanka, at the invitation of
the Governnent, was facilitated by the efforts, cooperation and courtesy
extended to himby the officials of the Governnent. All requests fromthe
Speci al Rapporteur to neet with government representatives were net, except
for the neeting with the President and Secretary of Defence.

149. The Speci al Rapporteur w shes also to express his appreciation to the
UNDP Resi dent Representative for facilitating his stay in Col ombo and his
visits to Jaffna, Battical oa and Ratnapura.

150. The Special Rapporteur is of the opinion that the question of
extrajudicial and arbitrary executions in Sri Lanka is serious, and results
fromthe interaction of multiple factors. The principal cause is the
prevailing abuses against the right to |life which has taken root within the
internal arned conflict. The perpetrators are the arnmed forces and police

t henmsel ves, who kill suspected insurgents and civilians perceived as
supporting them LTTE nenbers who kill nmenbers of the security forces, nmenbers
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of opposing factions, those who refuse to continue the arned insurgency or to

continue to support the LTTE, including civilians; paranmilitary organizations

allegedly linked to the security forces (home guards) who are al so responsible
for extrajudicial executions.

151. Human rights violations are nost frequent in the context of operations
carried out by the security forces against the arned insurgency. VWhile
considering it inappropriate to affirmthe exi stence of a planned policy of
“systematic violation” of human rights, the violations have been so nunerous,
frequent and serious over the years that they could not be dealt with as if
they were just isolated or individual cases of m sbehaviour by m ddle- and

| ower-rank officers, without attaching any political responsibility to the
civilian and mlitary hierarchy. On the contrary, even if no decision had
been taken to persecute the unarned civilian popul ation, the Governnent and
the high mlitary command were still responsible for the actions and om ssions
of their subordinates.

152. The pervasive viol ence generated by armed LTTE nenbers and their

i ncreasing attacks against the arnmed forces and civilians are further

i ndicators of the general deterioration of the situation and the preval ent
insecurity in certain parts of Sri Lanka.

153. The Speci al Rapporteur understands the difficulties faced by the
Gover nment when confronted with insurgents and other arned groups who are
responsi bl e for nunmerous acts of violence and clearly | ack respect for the
lives and physical integrity of State agents and civilians. However, this
does not justify excessive and arbitrary use of force on the part of the
security forces. There is no excuse for extrajudicial, summary or arbitrary
executions, nor for their encouragenent through inpunity.

154. The Speci al Rapporteur is particularly concerned about the nassacres
and extrajudicial, summary or arbitrary executions anmong the civilian
popul ati on, especially wonen and chil dren, which have become an al nost

ubi quitous feature of daily life in Sri Lanka.

155. The Special Rapporteur is concerned about the nunerous reports he
recei ved which indicate that in many cases of violations of the right to life
no conpensation was provided.

156. The Special Rapporteur is also concerned about certain | aws and
regul ati ons whi ch have been enacted in Sri Lanka and which allow inpunity to
persi st and which in sone cases grant security officers immunity from
prosecution. O particular concern are the energency regul ati ons governi ng
arrest and detention procedures and those governing post-nortenms and inquests
when deat hs have occurred in custody or as a result of the official action of
the security forces

157. The Special Rapporteur is also worried by the paralysis of State
institutions, particularly the judiciary in the areas of armed conflict, which
is generating inpunity and hence the perpetration of human rights violations.
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158. The Speci al Rapporteur remai ns concerned at the contrast between
statements indicating high sensitivity to, and awareness of, human rights
issues at the top level of the armed forces and their practices in the field,
which very often fail to respect hunman rights.

159. Inpunity enjoyed by human rights violators in Sri Lanka is very
pervasive. The judiciary is conpetent to deal with cases involving security
forces personnel accused of human rights violations. The justice system can
be tough and effective in prosecuting and punishing disciplinary offences

i nvol vi ng mani f est di sobedi ence of orders. However, it has proved itself
equally effective in guaranteeing inpunity for violations of the ordinary
crimnal law in respect of acts (nurder, torture, kidnapping) commtted in the
line of duty. Thus, Sri Lanka fails to fulfil its obligations under
international law to carry out exhaustive and inpartial investigations with a
view to identifying those responsible, bringing themto justice and puni shing
them Although in a nunber of cases, tribunals have granted conpensation to
victins, or their famlies, for damages suffered at the hands of state agents,
the tribunals conducting crimnal proceedings agai nst the sane agents do not
find grounds for their conviction. This strongly suggests the |ack of
institutional willingness to hold the authors of human rights violations
responsi bl e

160. Neither the Sri Lankan popul ation, the main victinms, nor the

i nternational comunity, a powerless witness to the frequent killings and
di sappearances, seem capable of halting the violence. The failure by the
Sri Lankan authorities to take concrete neasures which woul d have inmedi ate
effect and put an end to this violence and further prevent its degeneration
into a civil war has also contributed to shaping the present situation

161. The Speci al Rapporteur would like to stress the inportance of |inking
the humani tari an and human rights issues involved in the chall enge of peace.
Throughout his mssion, he stated that w thout peaceful managenment or

resol ution of the conflict, there can be no effective and durable answers to
the problem of the protection of the right to Iife. Throughout his

di scussions with Sri Lankan authorities, individuals and representatives of
non- gover nnent al organi zations, he felt that there was an understanding that
unless a political solution to the conflict is found, there can be little hope
of ending it. Some of the authorities are trying to differentiate between the
LTTE as an insurgent group and the Tanmils as a comunity which is entitled to
political rights equal to those of any other citizen in Sri Lanka. |n naking
this differentiation, they are considering continuing the war with the LTTE
and finding a political solution with the Tanmils. However, there appeared to
be a determ ned desire on the part of the arned forces, who control the
mlitary situation, to privilege a mlitary solution

162. It will only be possible for the State to reassert itself effectively,
that is, with the respect and support of the population, if it can reform
itself in the area that is central to the legitinmacy of any State, nanely, the
establishnment of the rule of law. O course, this cannot be done in a vacuum
There needs to be serious attenpts nmade to pacify the country, not just by
usi ng di screditing counter-insurgency techniques which violate internationa
human rights and hunmanitarian | aw, but also by seeking a politica
accommodati on. The inportance of peace for the enjoynment of human rights in
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areas of insurgent activities and mlitary counter-insurgency operations

cannot be overenphasized. |In this regard, the Special Rapporteur welcomes the
efforts made by the Government with a view to restoring a normal life in
Jaf f na.

163. Finally, on several occasions, the Governnent of Sri Lanka has

acknow edged the existence of problens relating to violations of human rights
and repeatedly declared its conmtnent to act on them The Special Rapporteur
wel comed measures taken by the CGovernnent of Sri Lanka to strengthen the
protection of human rights, through the establishnment of the Human Ri ghts
Commi ssion, and the three conm ssions of inquiry into past di sappearances, but
he feels that a lot has yet to be done in order to ensure that these
institutions can operate as effective instrunents.

164. The recommendations that follow are ained at reinforcing and supporting
the efforts of the Sri Lankan Government to translate its commitnment into
reality. Particular enphasis is laid on nmeasures that could contribute to the
prevention of further human rights violations.

VII. RECOMVENDATI ONS

165. The Speci al Rapporteur acknow edges that peace would create the nost
favourabl e circunstances for inproving the human rights situation in

Sri Lanka. He therefore urges all the parties to the armed conflict to
seriously seek and negotiate a peaceful solution to the conflict and, to the
extent that the parties would find this hel pful, suggests that the

United Nations would be willing to assist in this process. However, no such
peace agreenent should create obstacles to providing justice for the victins
of human rights violations within the nandates of the Special Rapporteur

166. The Special Rapporteur considers it of the greatest inportance to create
a mechani sm whi ch woul d encourage confi dence-buil di ng between the Sinhal ese
and the Tamils. Such a nechani smwould aimat providing security and
protection to all the people of Sri Lanka. |In this regard, the Governnment of
Sri Lanka should refer to the Declaration on the Ri ghts of Persons Bel onging
to National or Ethnic, Religious and Linguistic Mnorities and, in that
context, should take all measures required to ensure that persons belonging to
mnorities may exercise fully and effectively all their human rights and
fundamental freedons without any discrimnation and in full equality before
the | aw.

167. Reformand transformation of the security forces of Sri Lanka are needed
in order to allow Tam |s equal access to them the security forces may thus
come to represent the whole society, and hence enjoy the confidence of the
popul ati on.

168. Al efforts which nmght be initiated by the Government of Sri Lanka to
coordinate the functions of all the security forces responsible for ensuring

| aw and order should be strengthened. The training progranmes provided by the
O fice of the Hi gh Comm ssioner for Human Rights for the security forces and
which is being inplemented in other countries mght be a possibility. They
shoul d take into account the need to provide specialized and distinct training
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to both arny and police officers. The relevant international standards
devel oped by the United Nations, such as the Code of Conduct for Law
Enforcenment Officials, should be part of such training.

169. Al sources consulted agree on the quasi-nonoethnic composition of the
army. Predom nantly Sinhal ese, the arny has recruited nore on the basis of
ethnicity than on a truly national basis. This has provoked grave suspicions
that the army is prejudiced, a fear fuelled by the fact that repeated
searching operations are carried out mainly against Tamls, and that the arny
personnel do not speak the Tam | |anguage. Changing the recruitment policy,
perhaps by neans of a quota for Tam |s, should be considered. Enhancing
cultural sensitivity anong the soldiers should al so be considered.

170. Wthin this context, it is inportant that the national police force be
accepted by both comunities and have as its main responsibility the
protection of the civilian population and the prevention of communal viol ence.
One of the priority tasks of the national police force would be to ensure the
security and protection of all people in Sri Lanka. The police should be
given the requisite substantive training in order to enable it to fulfil its
rol e of maintaining public order. However, all elenments of the police who
have been involved in sunmary executions, nmassacres or other grave violations
of human rights should be excluded fromthe national police force.

171. The armed forces nust be required to accept as a priority the taking of
effective action to disarmand dismantle arnmed groups, especially the hone
guards, many of which they have set up and/or cooperated with closely. G ven
t he nunerous abuses conmitted by such groups, as well as their anbi guous
status, this is a necessity. Furthernore, it would go some distance towards
establishing the credentials of the armed forces as inpartial uphol ders of the
rule of law. It would also begin to make a reality of the denocratic State's
need to have a nonopoly over the use of force, within the lints established
in the pertinent international standards.

172. 1If they are not disarnmed or dismantled, any such auxiliary force should
be subject to strict control by the security forces. The Special Rapporteur
recommends, inter alia, a disciplinary code of conduct for the hone guards who
shoul d be pl aced under a defined authority such as the arny or the police. 1In
vi ew of the experience of other countries where paramlitary groups are
responsi bl e for nunmerous and grave human rights violations, the Government may
prefer to strengthen the regular security forces in areas of arned conflict,
rather than creating a paramlitary body.

173. The Special Rapporteur also recommends that efforts to disarmthe
civilian population be intensified and their efficiency increased. Strict
control of weapons in the possession of civilians would be an inportant
nmeasure, with a viewto |lowering the I evel of comon and political crinme and
violence in Sri Lanka.

174. Adequate provision should be made for the protection of all those who
have laid down their arns and are willing to reintegrate themselves into
civilian life. In particular, former conbatants who organi ze thenselves in
political movenments to participate in the denocratic process should be able to
do so without fear of suffering reprisals.
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175. Wiile initiatives to raise awareness of human rights anong nenbers of
the security forces and the popul ation in general through educational and

ot her nmeasures are to be wel coned as a necessary step, the Special Rapporteur
wi shes to enphasize that respect for, and thus enjoynent of human rights can
only be inproved if impunity is effectively fought. The Special Rapporteur
calls on the Government to fulfil its obligation under international lawto
conduct exhaustive and inpartial investigations into all allegations of
extrajudicial, summary or arbitrary executions and torture; to identify,
prosecute and puni sh those responsi bl e; grant adequate conpensation to the
victinms or their famlies; and take all appropriate neasures to prevent the
recurrence of such acts.

176. The need to bring the perpetrators of extrajudicial executions to
justice has been established as an obligation in international human rights
standards. Paragraph 18 of the Principles on the Effective Prevention and

I nvestigation of Extra-legal, Arbitrary and Sumrary Executi ons provi des that
"[ G overnnents shall ensure that persons identified by the investigation as
having participated in extra-legal, arbitrary or summary executions ... are
brought to justice ... This principle shall apply irrespective of who and
where the perpetrators or the victins are, their nationalities or where the
of fence was committed.” The Principles also provide that persons alleged to
have committed these grave human rights violations should be suspended from
any official duties during the investigation and renmoved from any position of
control or power, whether direct or indirect. They also state that steps
shoul d be taken to ensure that all those involved in the investigation

i ncludi ng the conplainant, counsel, w tnesses and those conducting the

i nvestigation, are protected against ill-treatnent, violence, threats of

vi ol ence or any other formof intimdation or reprisal

177. The Special Rapporteur urges that all necessary steps be taken to
m nimze the delays in bringing to trial nmenbers of the security forces
suspected of committing human rights violations.

178. The Government and prosecuting authorities should take foll ow up actions
to conclude the cases that have already been initiated by the State.

179. The Government should act in accordance with the Declaration of Basic
Principles of Justice for Victins of Crinme and Abuse of Power which provide,
inter alia, that victinms should be entitled to access to the nmechani snms of
justice and to pronpt redress for the harmthat they have suffered. Fanilies
of the deceased and their | egal representatives shall be informed of, and have
access to any hearing as well as to all information relevant to the

i nvestigation, and shall be entitled to present other evidence. The famly of
the deceased shall have the right to insist that a nedical or other qualified
representative be present at the autopsy. Wen the identity of a deceased
person has been determined, a notification of death shall be posted and the
famly or relatives of the deceased shall be informed i mediately. The body
of the deceased shall be returned to them upon conpletion of the

i nvestigation.

180. The rights of victins or their famlies to receive adequate compensation
is both a recognition of the State's responsibility for the acts conmtted by
its personnel and an expression of respect for the human being. G anting
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conmpensati on presupposes conpliance with the obligation to conduct

i nvestigations into allegations of human rights abuses with a viewto

i dentifying and prosecuting the alleged perpetrators. Financial or other
conpensation provided to the victins or their famlies before such

i nvestigations are initiated or concluded, however, does not exenpt
Governnments fromthis obligation

181. A system of conpensation for the famlies of victinms should be
devel oped, as well as a systemto protect witnesses and their famlies who
participate in crimnal investigations and give testinony.

182. Wth regard to persistent allegations of deaths of civilians in mlitary
counter-insurgency operations, the Special Rapporteur calls on the authorities
to take all necessary neasures to ensure full respect for the restrictions on
the use of force and firearns contained in the pertinent internationa

i nstruments. Counter-insurgency operations by the arnmed forces must be
carried out in full respect for the rights of the civilian population. Under
no circumnstances should the arny use heavy weapons against the civilian
popul ati on, as has been the case on several occasions.

183. The excavation, exhumation and eval uation by experts in the forensic
sci ences of remains which may belong to victinms of extrajudicial, summary or
arbitrary executions are an integral part of the obligation to conduct

t horough i nvestigations as referred to above. They nmust be carried out in
accordance with the highest standards of expertise by specialists in forensic
ar chaeol ogy, anthropol ogy, pathology and biology. 1In this context, the
Speci al Rapporteur wi shes to refer to the Mddel Protocol for Disinterment and
Anal ysis of Skel etal Remains, included in the Manual for the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions,
a United Nations publication. The Special Rapporteur calls on the Governnent
to ensure that the necessary forensic expertise and ballistic analyses are
made avail abl e throughout the country with a view to obtaining maxi mum
evidence in each case under investigation. In this regard, the CGovernnent of
Sri Lanka might w sh, through the Ofice of the H gh Conm ssioner for Human
Ri ghts, to request the assistance of international forensic experts to aid

| ocal experts in establishing a |ocal forensic unit.

184. The Special Rapporteur calls on the authorities to take the necessary
steps with a view to strengthening the ordinary justice systemin Jaffna so as
to make it nmore efficient in all circunmstances. To this effect, there should
be an all ocation of the necessary human and naterial resources to carry out
pronpt and effective investigations into alleged human rights violations. For
i nstance, it mght be necessary to have nore courts than only the H gh Court
in Colonbo to inquire into deaths which fall under the ERA

185. The Government of Sri Lanka should consider accession to the Convention
on the Non-Applicability of Statutory Limtations to War Crines and Crinmes
agai nst Humanity. The Government of Sri Lanka is also urged to sign

Protocol Il Additional to the Geneva Conventions of 12 August 1949.

186. The energency regul ati ons should be revised in order to bring theminto
line with accepted international standards. These reforms would need to
i nclude the follow ng el enents:
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(a) Removal of provisions which dispense with post-nortens and
i nquests when deaths have occurred in custody or as a result of officia
action of the security forces. This could be sinply done by returning to
normal inquest procedures under ordinary |aw,

(b) The Governnent should all ow public access to the records of al
inquiries, into deaths in custody or as a result of action by the security
forces held in the Hi gh Court under the provisions of the ERs;

(c) Time-limts for bringing a person before a judge followi ng his
arrest should not exceed a reasonable maximumtime-limt;

(d) The emergency regul ati ons should be conmpiled and codified.

187. The fundanental right to life should be reflected in the new
Constitution and the death penalty abolished in order to fully reflect the
de facto situation

188. The Government should publicize the reports of the three comm ssions
whi ch exam ned the cases of alleged disappearances, and prosecuting
authorities should prepare cases against identified offenders.

189. Legislation for the issuance of death certificates in respect of missing
persons shoul d be enacted and provincial mechanisnms for the inplenentation
t hereof shoul d be established.

190. The Human Ri ghts Commi ssion should be strengthened, in accordance with
the Principles relating to the status of national institutions (Paris
Princi pl es), annexed to Conm ssion on Human Ri ghts resolution 1992/54 and
General Assenbly resolution 48/ 134. Such an institution should be based on
t he recomendati ons of the Commi ssion on Human Ri ghts concerning the

conpet ence, responsibilities, conposition, guarantees of independence and
pluralism nethods of operation, status and functions of national human rights
institutions. The Human Ri ghts Comm ssion might consult the Ofice of the
Hi gh Comm ssi oner for Human Rights for advice and technical cooperation in
this particular field. Such a Conmi ssion should, inter alia, be able to
achi eve the follow ng goal s:

(a) Gve a full public accounting of the scope and extent of the
crinmes conmitted in the nane of the State and the political and institutiona
factors that contributed to the inpunity of their authors;

(b) Formally identify the individual responsibility for such crinmes,
including the direct perpetrators and those who may have given the explicit or
inplicit orders for their conmm ssion

(c) Instigate the corresponding crimnal and disciplinary proceedi ngs,
to be carried out by the conpetent organs;

(d) Ensure effective reparation to the victins or their dependants,
i ncl udi ng adequate conpensation and neasures for their rehabilitation
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(e) Make recomrendations that would help to prevent further violations
in the future

Menmbers of the Conm ssion should have access to all places of detention
wi t hout prior notification, be assured of repeated visits and neet prisoners
in private.

191. The Governnment of Sri Lanka should continue to el aborate and i npl ement

wi t hout delay the policy to inprove security, which would enable the displaced
and di spersed Tam | popul ations of the country to return to their honel and and
would facilitate their reintegration and reinstallation. The internationa
comunity should be ready to respond to requests by the Governnment of

Sri Lanka for assistance in this matter

192. The Governnment of Sri Lanka should al so inplenment the recommendati ons
made by the representatives of various United Nations human rights nechani sns
that visited Sri Lanka, such as the Wirking Goup on Enforced or Involuntary
Di sappearances and the Special Representative of the Secretary-Ceneral on
internally displaced persons.

193. The level of violence, both politically notivated and due to the
internal conflict, has risen in the recent past, despite legislative reformns
and other initiatives taken by successive Governments. The current Governnent
recogni zes the gravity of the human rights situation, has identified its

causes, in particular imunity, and has repeatedly expressed its willingness
to take radical neasures to redress the situation. It is clear that the
Governnment will encounter resistance from various powerful quarters defending

their interests. The Special Rapporteur believes that the internationa
comunity should support the Governnent's efforts to translate its expressed
political willingness into practice. The advisory services and technica

assi stance programe of the O fice of the H gh Conm ssioner for Human Ri ghts
shoul d consi der favourably any request fromthe CGovernment of Sri Lanka to
help it to put the above recommendations into effect. The involvenent in this
process of the United Nations Devel opnment Progranme (which already provides
assi stance to the Governnment on human rights issues) would be welconme. In
this context, the Special Rapporteur wi shes also to enphasi ze the inportance
of the role of non-governnental human rights organizations in Sri Lanka and
the need to strengthen them and provide themw th adequate protection. Their
full participation in human rights assistance programres is essential for
their effectiveness.

194. The Governnment of Sri Lanka should establish a national institution to
find ways and neans for national reconciliation. This institution wll
provide a forumfor a discussion on crucial issues facing Sri Lankan society -
peace, security and confidence-building neasures to attain protection of human
rights, the protection of mnorities, strengthening of denocracy,
reconciliation and coexistence, national unity and restorati on of confidence
in the institutions of the Government. Non-governnental organizations and
civil society should be fully involved in this process.



