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| NTRODUCTI ON

1. From 17 to 27 Septenber 1997, the Special Rapporteur on the question of
religious intolerance, in accordance with his mandate, visited Gernmany at the
invitation of the Gernman Governnent.

2. In the course of his visit, the Special Rapporteur travelled to Berlin
(17, 18 and 20 Septenber), Potsdam (19 Septenber), Lutherstadt-Wttenberg
(21 Septenber), Magdeburg (21 Septenber), Bonn (22-24 and 27 Septenber),

Muni ch (27 Septenber), Karlsruhe (26 Septenber) and Frankfurt (27 Septenber).

3. He held talks with official representatives at the federal and Land

| evel s, including senior political |eaders and senior officials and experts in
the fields of foreign affairs, justice, the interior, |abour and socia
affairs, education, youth and sports, science, research and culture, finance,
the famly and wonen, and elderly persons. Consultations were also held with
menbers of parlianent, presidents of parliaments, including the President of

t he Bundestag, and nenbers of the German Bundestag's Study Comm ssion on sects
and so-cal |l ed psycho-groups, and with the Federal Constitutional Court and
Federal Labour Court.

4. The Speci al Rapporteur also talked to representatives of the Catholic
and Protestant Churches and the Jewi sh, Othodox and Muslimm norities, and
wi th the Bhagwans, Baha'is, Hare Krishnas, Mrnons, Jehovah's Wtnesses, the
Church of Unification and the Church of Scientol ogy. Non-governnenta

organi zations, in particular those providing assistance to victims of sects
and psycho-groups, and acadeni cs and em nent independent persons were also
consulted. Places of worship were visited.

5. The Speci al Rapporteur wi shes to thank the German authorities for their
excel | ent cooperation during the preparations for the visit and during the
visit itself. He is also very grateful to the various senior governnental and
non- gover nnent al spokesnen whom he net.

6. During his visit the Special Rapporteur devoted particular attention to
the study of legislation relating to tol erance and non-di scrimnation in the
field of religion or belief, its enforcement and the policy in force.

. LEG SLATI ON RELATI NG TO TOLERANCE AND NON- DI SCRI M NATI ON
IN THE FI ELD OF RELI G ON OR BELI EF

A. CGeneral constitutional guarantees relating to
freedomof religion and beli ef

7. Freedom of religion and belief is guaranteed by article 4 of the
Constitution in the follow ng terns:

“(1) The freedom of belief and conscience and the freedomto profess
religious and phil osophical beliefs are inviolable.

“(2) The free practice of worship is guaranteed.”
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8. This freedom conprises both the individual right of each person to
believe in what he wants and the right not to have a belief. It also enbodies
the right to behave in accordance with one's belief. In addition, article 4,

paragraph 3, of the Constitution recognizes the right of conscientious
objection to mlitary service

9. Article 4 of the Constitution does not expressly inpose restrictions on
these rights and freedonms as regards their manifestations, but obviously they
do not apply without limts. These |linits originate fromthe inplications of
the Constitution, notably concerning the protection of the fundanental rights
of others (cf. protection of human dignity, Constitution, art. 1, and right to
life and physical integrity Constitution, art. 2, para. 2) or relating to
guarantees for common property specially protected by the Constitution. These
l[imts nmust not be disproportionate to the goals pursued.

B. Constitutional guarantees specific to relations
between the State, religion and beli ef

10. The constitutional guarantee of religious freedomis supplemented and
spelled out by article 140 of the Constitution, which incorporates

articles 136, 137, 138 and 141 of the Weimar Constitution of 11 August 1919
and regul ates relations between the State, the Churches and religious
comunities. 1/ Article 7, paragraphs 2 and 3, of the Constitution guarantees
religious instruction in State school s.

11. As reflected in the constitutional provisions since the Wi mar
Constitution, a separation between religions and the State has been

i ntroduced. However, these provisions do not establish the principle of an
absol ute separation excluding all possibility of cooperation between religion
and State. A substantial degree of cooperation has been nuaintained and

mani fests itself in various ways: granting of the status of a |egal person in
public | aw, protection of church property intended for religious purposes,
guarantees to religious entities recogni zed as public-law comunities of the
right to levy taxes, practice of worship in the arny, hospitals, prisons and
other public institutions, and religious instruction in State schools. The
rights and advantages arising fromthis cooperation and benefiting religions
with the status of a |l egal person in public law, including the Catholic and
Prot estant Churches, are sonetines perceived, notably by authorities in the
Lander of the fornmer German Denocratic Republic (GDR) and by minority groups
and comunities in the field of religion and belief, as privileges accorded by
the State to the major Churches (such as the |evying of tax by the public
authorities for the benefit of the major Churches, which are sonetinmes called
“the churches of officialdoni). However, as stated below in section C, these
advant ages are not related to the religious character of the Church, but to
recognition of the fact that it is in the public interest. Oher religions
recogni zed as being in the public interest, including that of the Jew sh
comunity, also enjoy these rights. |In addition, in the specific case of the
Protestant and Catholic Churches (the latter formerly having had their assets
confiscated wi thout paynent of the prescribed indemity), the benefits granted
tend to be regarded as conpensation

12. The principle of neutrality of the State remains, in spite of what has
been sai d above, particularly inmportant in Gernmany. The State does not, in
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fact, have to identify itself with any religious or philosophical belief or to
encourage any particular synmpathy - or antipathy - towards it. Moreover, the
State does not have to judge the intrinsic value or truth of any religion or
belief. This principle of neutrality also requires a fundanental attitude of
tol erance and equitable treatnment of all religious and phil osophical groups
within the context and limts of the public interest. The principle of State
neutrality, associated with the principle of positive separation of the State
and the Church, which cooperate in certain fields, sonetines encounters
difficulties of interpretation in certain La&nder, in connection, for exanple,
with the question of religion in State schools, whether it concerns the
crucifix case or religious education

13. In the crucifix case in Bavaria, the Federal Constitutional Court, in
its so-called “crucifix decision” (of 16 May 1995), declared an interna
primary school regulation inconpatible with article 4, paragraph 1, of the
Constitution and accordingly rescinded that regulation, inter alia invoking
the State's duty of neutrality. According to this decision, the placing of a
cross or crucifix on the wall of a classroomin a State school, other than a
religious school, constitutes a breach of the provisions of this article of
the Constitution. However, the Bavarian authorities, expressing their

di sagreenent on this point, have enacted a |l aw on teaching and educati on which
is perceived as a conprom se solution. In accordance with article 7 of this
law, given the historical and cultural characteristics of Bavaria a cross may
be present in State schools, in order that the objectives of the Constitution
with regard to the realization of Christian and Western val ues may be

attained, while preserving freedomof belief. |If the presence of this cross
is challenged on serious and reasonabl e grounds relating to faith and beli ef,
an understandi ng must be sought. |If no agreenent is arrived at, the head of

the school nust try to resolve each individual case with a view to ensuring
respect for the freedom of belief of the parties and in such a way that the
beliefs of all persons are considered in a balanced manner and, to the fullest
extent possible, the will of the majority is taken into consideration. This

| aw has been ratified by the Bavarian Constitutional Court and subnmitted to

t he Federal Constitutional Court. The Bavarian authorities have stated that,
since the decision of the Federal Court, out of nine challenges in primry
schools four have resulted in the withdrawal of the crucifix and four in a

conprom se; in the other case proceedings are still under way. |In secondary
school s, out of four challenges two have resulted in wthdrawal of the
crucifix and the two others in a conpromise. It should be noted that the

authorities of the Lander in the forner GDR, where religious feelings cannot
be said to run high, interpret the presence of the crucifix in State schools
as contrary to the neutrality of the State.

14. In accordance with article 7, paragraphs 2 and 3, of the Constitution
religious education is guaranteed in State schools. It is financed by the
State, which provides the necessary teachers, while the content of the
education is the responsibility of the Churches. Religious instruction, which
in accordance with article 7 of the Constitution is an ordinary subject in

al nost all State schools, cannot be treated as a secondary or optiona

subject. However, in the Lander of the fornmer GDR, this constitutiona
provi si on someti mes creates problens because of the very limted concern with
religious matters. The authorities are in fact discussing the status of
religious education in State schools, which sone people consider should be
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optional. An exception to the Constitution is therefore desired in sone
quarters, notably in order to ensure greater neutrality of the State.

However, in the Land of Brandenburg, parents of school children have initiated
| egal proceedings against the authorities in order to secure the establishnment
of religious instruction as an integral part of the curriculum in accordance
with article 7 of the Constitution.

15. The interpretation of the constitutional guarantees relating to the
State in the area of religion and belief continues to attract attention and
arouse di scussi on.

16. As has already been noted, the principle of neutrality is not equival ent
to indifference on the part of the State. This is apparent through the linmts
on freedom of religion and belief as described in section A. According to the
constitutional lawin force, the nere fact that a community lays claimto a
particular religion and regards itself as a religious community does not,

ipso facto, create the right to exercise the freedomset forth in article 4,
paragraphs 1 and 2, of the Constitution. According to the German authorities,
there nust in fact be a religion or a religious comunity characterized by a
spiritual basis and its external manifestation. It is for the public
authorities, i.e. in the final analysis the courts, to verify the
justification for challenges in the event of a dispute. The intervention of
the State remains a possibility, particularly in the area of crimna
proceedi ngs when there is a suspicion of unlawful activities conceal ed,
actually or falsely, by questions of religion or belief, since these questions
do not in thenselves have to be the subject of any substantive assessnent.

C. Constitutional guarantees specific to cults

17. As regards the status of cults, in accordance with article 140 of the
Constitution (Weimar Constitution, art. 137, para. 2), a cult is granted,
through the procedures in force, the status of a |l egal person in public | aw
when, in the light of its statute and the size of its nenbership, it gives
every indication of durability. Oher cults acquire |legal capacity in private
| aw.

18. The status of |egal person in public |aw gives rise to certain rights,
in particular the right to |levy church taxes through the services of the State
and the right to tax advantages and exenptions (notably exenption from
corporate tax, land tax and inheritance tax) and exenptions fromregul ati ons
on costs and tariffs. The authorities enphasize that these advantages and
exenptions are granted not because of the religious character of the cult, but
because it serves the public interest.

19. In any application for public-law status, it is also necessary to take
account of the conditions specified in article 140 of the Constitution and to
ensure respect for the legal order of the State. This additional condition
originates fromthe decision of 26 June 1997 rendered by the Federa
Admi ni strative Tribunal in the so-called Jehovah's Wtnesses case. The

Tri bunal decided that the Jehovah's Wtnesses could not be recognized as a

| egal person in public law. According to that decision, public-Ilaw status
conprises, for the religious entities concerned, an offer of cooperation by
the State, which thus grants privileges that are normally reserved for itself
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alone. This cooperation is intended to benefit the religious entity in
guestion to the extent that its activities contribute to the service of the
State and to the public interest. Consequently, this religious entity nust
not call in question the foundations of the State. According to the Tribunal

t he Jehovah's Wtnesses, through their blanket refusal to take part in public
el ections, are opposed to the principle of democracy. However, under the
Constitution, the public legitinmcy essential for public action is primarily
conferred through el ections, and notably parliamentary el ections. By refusing
in principle to take part in this manifestation of public Iife, the Jehovah's
W tnesses undermne the basic legitimzation of the State and, consequently,
cannot be recognized as a conmunity in public law. The Gernman authorities,

i ncluding the Federal M nister of Labour and Social Affairs, have neverthel ess
stressed that the w thhol ding of such status did not signify non-recognition
of the Jehovah's Wtnesses as a religious community. The Jehovah's Wtnesses
have, however, exercised their right of appeal to the Federal Constitutiona
Court (see I1.CQ).

20. In the case of the applications by the Church of Scientology for the
granting of public-law status, Suprene Court decisions are still pending. In
the course of one procedure, the Federal Labour Court has had to deal with the
guesti on whether a Sci entol ogy enpl oyee was a worker within the nmeaning of the
right to work. 1In this context, the Court decided that the Scientol ogy

organi zati on was an econom ¢ undertaking (see I1.D).

21. Recognition of the status of legal person in public law is a question
al so facing Muslinms and, according to the authorities, is being hanpered by
t he absence of a single spokesman for the whole of this comunity (see II1.B).

22. Apart fromthe question of the status of cults, the Constitution, in
article 140 (Wi mar Constitution, art. 137, para. 3), guarantees the right to
freedom of managenent. Every cult can deal with its own affairs in an

aut ononous manner, irrespective of its legal status. This autonony applies to
religious education, appointnment to office, religious service and the

organi zation of charitable activities.

I'1. | MPLEMENTATI ON OF LEG SLATI ON AND PCLI CY RELATI NG TO
TOLERANCE AND NON- DI SCRI M NATION IN THE FI ELD OF
RELI G ON OR BELI EF

23. The Speci al Rapporteur has endeavoured to give a description of the
situation with regard to religion and belief, and to exam ne the situation of
religious mnorities, and other groups and comunities in the field of
religion and belief, and the situation of the Church of Scientol ogy.

A. Situation with regard to religion and beli ef

24. The Speci al Rapporteur was unable to obtain recent statistics on the
religion or belief of Germans or persons living in Germany, since no officia
statistics are conpiled on these questions.

25. According to estimtes gathered by the Special Rapporteur, Christianity
constitutes the majority religion by nunmber of believers. The Protestant and
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Catholic churches are estimated to conprise 28.5 million and 27.5 mllion
menbers respectively, in other words about 35 per cent of the population for
each Church.

26. In this connection, a distinction should be made between the religious
situation in the Lander of the fornmer Federal Republic of Germany (FRG and in
those of the fornmer GDR  The reunification of Germany has had its
repercussions on the state of religions and beliefs because of the linmted
concern with religion in the Lander of the former GDR

27. The two maj or Churches are reported to have experienced not only a sharp
decrease in religious worship, but also a decline in nenbership in recent
years.

28. However, the Catholic and Protestant churches continue to be the

dom nant Churches in Germany, historically linked to the State, and subjected
to a positive separation under the Weimar Constitution and the subsequent
Constitution ensuring cooperation with the public authorities in conmon
affairs, in accordance with their status as |legal persons in public | aw

(cf. Part I.B and Q).

29. On the question of religious mnorities, the Mislimcomunity, whose
ethnic origins are diverse (North Africa, Mddle East, Asia) but nostly
Turkish, is estinmated to nunber 2.5 to 3 nillion. It should be noted that

this figure includes some 100, 000 native Germans. Mislins manifestly
represent the largest religious mnority in Germany.

30. There has reportedly been a substantial increase in the size of the
Jewi sh communi ty, which had about 50,000 nenbers in 1994 (Statistisches
Bundesant, Statistisches Jahrbuch 1995), owing to the arrival of many Jews
formthe fornmer Soviet Union (see paragraph 36 bel ow).

31. The Othodox community, which is of very varied ethnic origin
(Armeni ans, Bul gars, Copts, G eeks, Romani ans, Serbo-Croats), is estimted at
approximately 1 mllion nenbers.

32. The estimated nenbership of the other groups and conmunities in the
field of religion and belief is given bel ow

Jehovah's W tnesses 180 000 nenbers
Mor nons 39 000 nembers
Baha'is 6 000 menbers
Hare Krishna 5 000 nenbers
Uni fication Church 850 nenbers

The Church of Scientology states that it has 30,000 nenbers.

33. Lastly, the nunber of people belonging to no religion is estinated
at 16 mllion
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B. Situation of religious mnorities

(a) Jewi sh minority

34. The Jewi sh community enjoys a privileged situation in the area of
religious freedom It has the status of a legal person in public | aw and
therefore enjoys the rights and benefits deriving therefrom The religious
i nstruction of Judaismis guaranteed. Private schools and places of worship
exist in sufficient nunbers. For the purposes of the broadcasting of
religious programes, the Jewi sh community has the right to appropriate
broadcasting tine on the public and private radi o networks throughout the
country. It also has the right of representation on the broadcasting contro
bodi es, in accordance with the | egal provisions on broadcasting.

35. Public financial assistance is granted to the Jewi sh community. In the
Land of Saxony-Anhalt, for exanple, in 1997 public funds amounting to
DM 1, 619, 223 were paid to the Regional Association of Jewish Comrunities.

36. Speci al nmeasures have al so been taken by the authorities for the benefit
of Jews coming fromthe former Soviet Union. On 9 January 1991, the heads of
government of the Federation and the L&nder decided to facilitate the entry of
Jewi sh emi grants fromthe forner Soviet Union, without limtation as to
nunbers. Admission is effected pursuant to the | aw concerni ng neasures to be
taken with regard to refugees admitted in the context of humanitarian

assi stance (law on refugees subject to quota). The desire of the authorities
is to permt the naintenance of Jewi sh communities in Germany. As of

30 June 1997, 64,971 persons were reported to have entered Germany under the
above-nentioned procedure, in addition to the 8,535 persons who arrived at an
earlier stage, or outside that procedure. These Jewi sh inmgrants receive

i ntegration assistance, the cost of which is borne by the Bund.

37. As was stated by M. Ignatz Bubis, representative of the Jew sh
comunity, Jews in Germany are not subjected to any official discrimnation
Sone acts of vandalism have neverthel ess been reported, including the
desecration of Jewi sh ceneteries. The nunber of these incidents, which are
attributable to extreme-right groups, neverthel ess renai ned stable in 1997.
The Speci al Rapporteur was also inforned of internal problens in the Jew sh
comunity, nanely, the integration within the community of Jews fromthe
former Soviet Union who had virtually no know edge of the tenets and practice
of Judaism To sumup it would appear that the situation of the Jew sh
comunity in the area of religious freedomis very satisfactory and receives
the firm support of the authorities.

(b) Muslim mnority

38. The representatives of the Muslins stated that they patently enjoyed
freedomin religious matters. Cenerally speaking, religious activities are
not inpeded by the authorities, despite the incidents which occur fromtine to
time in certain places relating to the building of nbsques, the managenent of
Korani ¢ schools and the arrival of imns or teachers from abroad. Despite the
difficulties, inter-religious dialogue is encouraged and mani fests itself
notably through the establishnment of Islamc-Christian associations.
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39. However, a nunber of specific problens were brought to the attention of
the Special Rapporteur. Al the Muslimrepresentatives considered the
granting of the status of |egal person in public lawto be a priority issue,
so that the conmmunity could enjoy the benefits and rights granted to the

dom nant religions, the Jewish community and other groups such as the Mrnons.
The authorities replied that it had not yet been possible to grant this status
because of the divisions within the Mislimconmunity and hence the
non- exi stence of a single spokesman for the whole conmunity. They pointed out
that the non-granting of that status in no way neant that Mislinms could not
enjoy the constitutional guarantees in the area of religious freedom The
State Mnister for Foreign Affairs said that he favoured the extension of the
advant ages conferred by | egal person in public law status to the Miuslim
comunities and considered that that process was under way.

40. According to the Muslimrepresentatives, legal person in public | aw
status woul d resolve the current problens relating to the fact that Islamis
not taught in State schools. |In this connection, attention was drawn to the
need for inter-religious education facilitating the integration of Mslinms and
t he di ssem nation of the values of tolerance within society. 1In the absence
of such education, the Miuslimconmunity currently has private Koranic schools
and, in particular, Turkish teaching institutions. However, one of the
serious problens relating to the Koranic schools was said to be that they had
to confine thenselves to religious education, sheltered fromintol erance and
the repercussions of partisan policies. The authorities, including the
Federal M nister of Labour, the Mnister of Justice and the State M nister for
Foreign Affairs, said that the teaching of Islamin State schools represented
the best solution. They added that the prevailing viewin Germany was that
the practice of Islam should be encouraged through German Musliminstitutions
not accountable to foreign entities.

41. The granting of |legal person in public law status would al so enabl e
Muslinms to benefit from public financing, notably for the purposes of
religious instruction and places of worship, and would limt any dependence on
foreign financing, which, according to certain spokesnen, was currently

provi ded by Saudi Arabia and Libya in particular.

42. Lastly, such legal status would pernit the nore effective integration of
Muslinms within German society.

43. The Muslimrepresentatives nentioned other recurrent problens, which
according to the Lander, occurred sporadically and took the form of genera
public opposition to plans for the building of nosques, calls to prayer, the
sl aughter of aninmals, the wearing of head scarves and the non-participation of
girls in mxed sporting activities, notably swinmng. It was neverthel ess
stressed that, in the face of these situations, the authorities often
denonstrat ed genui ne pragmati sm and acted on a case-by-case basis. |n order
to prevent these problens, greater acceptance of Islamw thin German society
was needed. The authorities and the Miuslimrepresentatives thenmselves said it
was also the responsibility of the Muslimcommunity to rmake |slam better
known, despite the inherent difficulties of Muslims in Germany, who at the

out set had been mainly nmigrant workers and not highly educated. Initiatives
ai med at the better understanding and recognition of Islamare to be wel coned,
in particular the establishnment, by the Ofice of the Conm ssioner for
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Foreigners' Affairs in Berlin, of an Islamc study centre and the publication
of a brochure on Islamand an inter-cultural cal endar including Mislim
hol i days.

44, It is also essential that the nedia, and the popular press in
particul ar, should cease portraying a negative inage of Islamand Mislins, who
are too often associated with religious extrem sts.

45. Rel i gi ous extrem sm although existing only in small mnority groups in
Germany, nust be treated with appropriate vigilance by the authorities. The
latter, like Muslim | eaders, enphasized the existence of a mnority extrem st

trend opposed to any integration within society, often using religion as a
political tool, and sonetines expressing itself in a violent formw thin the
Musl i m comrunity, such as the recent murder of an imamin Berlin because of
internal conflicts. Mislimrepresentatives stated that it was necessary to
ensure proper religious | eadership and that they were trying to prevent the
arrival from abroad of i mans who were uneducated, not to say intolerant, for
exanpl e through an agreenent with Turkey authorizing the sending of imans only
after scrutiny of applications by Muslimleaders in Gernany.

46. Accordi ng to non-governnental spokesnen, |slam should be given a wi der
public forum and should not be confined strictly to the private domain; that
could in certain circunstances pronote clandestinity, which was in no one's
i nterest.

47. Lastly, the Muslim | eaders interviewed by the Special Rapporteur
enphasi zed that they desired the integration of Muslins, but certainly not
their assimlation.

C. Oher groups and communities in the field of
religion and beli ef

48. During his visit, the Special Rapporteur had interviews with
representatives of the Baha'is, Mrnmons and Jehovah's Wtnesses and of the
Bhagwans, Hare Krishna and the Unification Church. He also collected
informati on on the Charismatic Christians, the Community of Universal Life,
Transcendental Meditation, Fiat Lux, etc. Finally, he had consultations with
associ ations of victinms of sects, the Bundestag Study Comm ssion on sects and
psycho-groups, and the authorities.

49. In these tal ks, one and the same group or community m ght be descri bed,
dependi ng on whom he was talking to, as a new religious novenent, a religion
a sect, or alternatively a psycho-group. The Special Rapporteur w shes to
poi nt out that international |aw has no | egal definition of the concept of
religion or, consequently, of new religious movenments. Simlarly, the

i nternational human rights instruments do not cover the concepts of sect or
psycho- gr oup.
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50. Internationally, particularly in Europe and above all in Germany, the
debate focuses on sects, mainly because of a number of factors:

(i) Conpetition in the area of religion and belief between traditiona
religions on the decline and a multitude of new groups and
comunities claimng the status of religions, but often described
as sects, or psycho-groups or conmercial enterprises;

(ii) Changes in society, which nean that established values are
yi el di ng ot her val ues, including a noney-centred materialism which
sonetinmes tends to treat religion rather |ike a product;

(iii) Publ i ¢ opinion alarned by sonetines crude popul ar reporting of
abusi ve exploitation of their followers by these sects or
psycho-groups and by extraordinary events, such as collective
sui ci des;

(iv) State intervention, particularly through the establishment of
parliamentary conmm ssions of inquiry (cf. Germany, Bel gi um
France, etc.) in response to public opinion

51. The question is often raised of howto deal with the sect problemat a
time when beliefs seemto be nore and nore exposed to deregul ati on and when
the certainties of yesteryear seemto be giving way to a multiplicity of
creeds with a shifting pattern of nenbership, in which relativismis often
hel d up as an absolute value. The problemis nade still nmore conmplex by the
fact that their capacity for action and reaction seenms to be inexhaustible,
whether in ternms of their faith, the law or their finances.

52. In general however, we find that there is confusion about the groups and
comunities nmentioned above, which are often | abell ed as dangerous sects or
commercial enterprises. Furthernore, although originally, fromthe standpoint
of the history of religion and the social sciences, the concept of a sect was
a neutral one and referred to a community of persons formng a mnority within
a religion who broke away fromit, today it has pejorative connotations and
the term“sect” is often associated with danger. The confusion is even
greater in the case of the Church of Scientol ogy, often described as a sect
and a comercial enterprise, although those two ideas are contradictory,

i nasmuch as the term*“sect” initially has a religious dinension, unlike
“commercial enterprise”, and that whatever happens a religion is not a

busi ness.

53. In order to clarify the situation and avoid any confusion, the Specia
Rapporteur wi shes to stress that a distinction should be made between a
“sect”, on the one hand, and a “psycho-group”, on the other, and to point out
that anobng the groups described as sects, sonme are the propagators of a
religion while others are less so, or not at all, so that one has to be very
cautious and attentive in this field in order to avoid both intol erance based
on religion or belief and the exploitation of freedom of religion and beli ef
for purposes alien to it. The Special Rapporteur would therefore like to
report on the information and expl anati ons he obtai ned fromthe Bundestag
Study Commi ssion and the governnment authorities, fromvictins' associations
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and fromthe groups and conmunities concerned, both those long established in
Germany (Mornons, Jehovah's Wtnesses, etc.) and those that are of nore recent
origin (Unification Church, etc.).

54. The representatives of the Study Comn ssion explained that it had been
set up on the basis of article 4 of the Constitution, follow ng conplaints by
victinms and parents of victinms of sects and psycho-groups, and by religious
organi zati ons not wi shing to be equated with the groups and comunities
conpl ai ned of .

55. It was stated that the Commission's work gave rise to m sunderstandi ngs
in these groups and comunities, which felt thenselves to be under pressure
because of the Conmi ssion's very existence and the |ack of understandi ng of
its mandate. It was pointed out that the Conmi ssion's task was not to limt
religious freedom to pass value judgenents or to define religions, but, on
the contrary, whatever the religion or belief, to protect human rights by
col l ecting and anal ysing informati on on possi bl e dangers from sects and
psycho-groups. It also had to take the heat out of the debate on sects and
psycho-groups by ensuring nore open information on the subject and to make
recommendati ons to Parlianment.

56. The federal and Land authorities explained that they had been confronted
since the m d-1970s with the phenomenon of what are known as sects of young
peopl e and sectarian groups. The State's intervention is due, on the one
hand, to a revival in these groups' activities and, on the other, to

conpl aints by the public about negative experiences in this area. The focus
of concern is the potential danger that these groups could represent for

adol escents' personal devel opnent and social relations, leading to their
droppi ng out of school and vocational training, radical changes in
personality, individual forns of dependence, lack of initiative and
difficulties of comrunication, often aggravated by the group structure
characteristic of certain communities, but also to material |osses (of a
financial nature) and psychosocial harm

57. To draw attention to the potential dangers, both for the individual and
for society, the Federal Governnent has |aunched a | arge-scale information and
educati on canpai gn designed to increase public awareness and stinulate a
critical discussion on what the sects and sectarian groups have to offer

58. It was added that the obligation to be neutral did not mean that the
State was obliged to accept, w thout reacting, everything done in the nanme of
an alleged religious or philosophical belief, particularly as far as crimna
proceedi ngs were concerned. Reference is nade here to intervention by the
State outside the freedomof religion and belief or within the Iimts of

mani festati ons of these freedons (as described in part I. A and B). The
State's obligation to be neutral applies to information produced by the
authorities on the groups and conmunities in question, that is, objectivity of
information (see |I. B). The authorities explained that the informtion
collected by the State - issued, for exanple, in the formof panphlets for the
public - combined information from sects and sectarian groups and information
on the groups. |If there is any question about this information, any
interested party can take the matter to court. For exanple, the Community of
Uni versal Life |odged a conplaint in 1993 against the information given
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about it in a panphlet entitled “Sects and psycho-groups in CGermany”.

The Adm nistrative Tribunal dism ssed the case on the grounds that the

i nformati on given did not violate the law. In a simlar case, conplaints by
Transcendental Meditation were rejected in various proceedi ngs which went as
far as the Constitutional Court.

59. According to the authorities, in order to enable the State to di scharge
its obligations in the matter of protecting citizens, the law gives it the
right, which derives directly fromthe Constitution, to take a position in
relation to the public and to issue reconmendati ons or warnings, for religious
and phil osophi cal communities anong others. The Federal Government nust,
however, respect the following restrictions: the principles of necessity and
due proportion; the principle of equity (appropriate, necessary and reasonabl e
means), not acting on the basis of inadequate grounds; value judgenents to be
based on a body of facts which essentially have to be assessed correctly and
at their true val ue.

60. The seriousness of the threat to the public interest and to the rights
protected by the Constitution, and the content and function of the warning,

determ ne the extent and the linmts of the specific information provided by
the State

61. As a whol e, the problens of sects and sectarian groups involve the
conpet ence of the Federal Governnent, the Lander and the conmunes, which
cooperate closely. An interm nisterial working group and a round table
attended by representatives of the Federal Governnent and the Lander provide
an opportunity for regul ar exchanges of experience and coordi nati on of
activities. Apart fromthese official arrangements, there are contributions
fromchurch representatives responsible for questions relating to sects and
religion, parents' action groups institutionalized at the federal, regiona

and | ocal levels, consultative bodies in the sector of private and public
soci al work, and other social groups and bodies. The authorities have,
however, stated that the State is not out to becone involved in any kind of
conpetition in the area of religion and belief. According to officials and
menbers of the Bundestag Study Conmmission, similar regulatory provisions ought
to be adopted with regard to psychot herapi sts and psycho-groups as part of
consuner protection. In other words, products offered to the public in return
for payment should conply with the appropriate regul ations, including those on
consuner protection.

62. The associations for victins of sects and psycho-groups described their
activities relating to mutual aid, counselling and information, and socia
rehabilitation with victins and those close to themand with anyone wanting to
get away fromthe groups and faced with problens of financial exploitation
psychi cal and psychol ogi cal dependence, etc. It was explained that there was
no question of challenging the freedomof religion and belief, but nerely
abuses in the manifestations of that freedom Mention was al so made of the
need to regul ate the psychot herapy market, where financial notives were often
conceal ed under a religious |abel

63. As regards the groups and comunities dealt with in this part of the
report, the Mornons have the status of a legal person in public law with the
rights and advantages that that inplies, including tax exenptions. As far as
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the [ evying of a church tax is concerned, the Mrnons have decided not to seek
to join the system They do not encounter any difficulties in the field of
religious education, since their children have freedom of choice, any nore
than with the construction of places of worship and circulation of their
publications. They are also quite free to engage in door-to-door

prosel ytizing activities. The Mornon representatives said they did not suffer
any persecution. However, as a consequence of the present debate on sects and
psycho-groups, they say there is a climte of mstrust towards all religious
mnorities. This situation is said to be the result, in particular, of the
intervention of the major Churches and of their staff responsible for sects,
who are regarded as specialists and act as an interest group in dealings with
the State in order to counter conpetition from other groups and conmmunities by
| abelling themall, wi thout distinction, as sects or psycho-groups. This
climate is also, according to the Mornons, kept up by the media. In their
view, the nost disturbing aspect is State intervention in the form of

panphl ets on the sects, also covering the Mornon community. They expl ai ned
that the information on them contained in the panphlets was accurate, but that
their inclusion under the heading of “sect” constituted defamation. The

Mor mons consider this to be an abuse of the State's neutrality. Concerning

t he Bundestag Study Conmission, they said that they had no problemwth its
menbers, but felt the effects of the existence of such a comm ssion because it
led to confusion about mnorities, sects and psycho-groups.

64. The Jehovah's Wtnesses, as stated in part |I. C, are regarded as a
religious community, but have been denied the status of a |egal person in
public law by the Gernman courts. Admttedly, this refusal does not mean,
according to the authorities, that they are not recognized as a religious
comunity. However, according to the Jehovah's Wtnesses, in the | ower

echel ons of the adnm nistration and in the nedia, this court decision is used
in order to portray themas a sect. The Jehovah's Wtnesses al so state that
they are victins of a climate of intol erance created by the di scussions on
sects going on in the Bundestag Study Commi ssion and by the activities of the
maj or Churches' advisory bureaux on sects. Oficial information panphlets on
sects refer the reader to these advisory bureaux. According to the Jehovah's
Wtnesses, the State is thereby in a sense abandoning its neutrality, insofar
as it is favouring the dom nant Churches in the conpetition between religions.
Furthernore, according to the Anmtsblatt des Hessischen Kulturmnisteriuns

No. 8/97 of 15 August 1997, “docunentation, information and other publicity
mat eri al from presuned sects and psycho-groups, generally sent free to schools

and ot her educational institutions, nust not be passed on by the school ... to
teachers or to schoolchildren or their parents, nor nust it be placed in
school libraries or teachers' libraries”. However, according to the

Jehovah's Wtnesses, video recordings of tendentious tel evision broadcasts are
shown in schools and the “dangerous aspect” of their community is enphasized
in discussions with pupils.

65. Thi s atnmosphere of distrust, and even |l atent intol erance, because of the
factors nmentioned above, is also said to affect the Baha'i comunity.

66. The Unification Church says that it suffers fromdiscrimnation. The
German Governnment refused the founder of the Unification Church, the
Reverend Sun M Moon, and his wife Hak J. H Mon entry into its territory
i n Novenber 1995 on the grounds that they constituted, according to
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representatives of the community, “a threat to public order” and as such were
said to fall into the category of persons who should be refused entry by the
countries that have signed the Schengen Treaty. The Special Rapporteur was
informed by the German authorities that the ban was based on the provisions of
the legislation on aliens and that the courts would have to deci de whether it
shoul d be upheld. The Unification Church has al so been denied tax exenption,
because, according to its representatives, a “lower court” would not agree to
hear testimony fromexperts on the Unification Church, but based its decision
on the evidence of a financial official, who had decided that the comunity
was political in nature. State publications giving information on the
so-cal l ed sects and psycho-groups were said to be defamatory and w ong about
the Unification Church and based solely on the opinions of opponents of the
comunity; the representatives of the Unification Church regarded this as a
departure from State neutrality. The panphlets in question, noreover, were
circulated in State schools in order to denigrate the Unification Church. The
representatives of the Unification Church expressed their concern about the
Bundestag Study Commi ssion, which they said was conposed of people who were
anti-sect and belonged to traditional religions and which was aimng at the
adoption of new | egislation by which their community, anong others, would be
regul ated and pl aced under surveillance. Finally, according to its
representatives, the Unification Church encountered an atnosphere of
intolerance as a result of the behaviour of the nmajor Churches and the State,
an atnosphere which was fed by the nedia.

67. The representatives of Hare Krishna and the Bhagwans al so said that they
encountered a climate of intolerance because of the factors discussed above
and expressed fears about the possibility of limtations on their activities.

68. As far as the Community of Universal Life, Transcendental Meditation and
Fiat Lux are concerned, the Special Rapporteur did not have an opportunity to
meet their representatives, but obtained information from non-governnenta
sources, which describe them as psycho-groups.

D. Church of Scientol ogy

69. The Speci al Rapporteur had interviews with representatives and followers
of the Church of Scientology and with the German authorities, representatives
of religious mnorities and other groups and communities in the field of
belief and religion and non-governnental organizations, including those for
victinms of sects and psycho-groups.

70. The representatives of the Church of Scientology stressed that it was a
religion and fell within the international definition of a religion fornul ated
in the two studies on religious freedom prepared by the first tw Specia
Rapporteurs of the Sub-Conm ssion on Prevention of Discrimnation and
Protection of Mnorities (United Nations publications, sales Nos. 60.X V.2

and 89. XIV.3 respectively), by the third Special Rapporteur in his working
paper (E/CN. 4/ Sub.?2/1989/32), and by the Human Rights Conmittee in its genera
comment 22 of 20 July 1993 on article 18 of the International Covenant on
Civil and Political Rights.

71. They said that the Church of Scientology and its nenbers were the
victinms of discrimnatory nmeasures by the Governnent and that the German
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authorities tried to justify such discrimnation by arguing that Scientol ogy
was neither a religion nor a philosophical conmmunity and that, as a
consequence, Scientol ogists could not avail thenselves of the rights set
forth in the 1981 Declaration on the Elimnation of All Forms of I|ntolerance
and of Discrimnation based on Religion or Belief and in article 18 of the

I nternational Covenant on Civil and Political Rights.

72. The representatives of Scientol ogy provided very detail ed docunentation
a summary of which follows, in which the terns and expressions used are those
enpl oyed by the Scientol ogy representatives:

(a) Deci sion dated 6 June 1997 by the m nisters of the interior of
the 16 Lander to place Scientol ogi sts under national surveillance by the
Ofice for the Protection of the Constitution for a period of one year
despite the lack, according to the Scientol ogy representatives, of evidence
linking the Church of Scientology to any crimnal activity.

(b) Bl ackl i sting and boycotting of Scientologists at all |evels of
society, according to the Scientol ogy representatives, under an insidious
policy of exclusion |launched, encouraged and approved by the German Gover nment
in order to stigmatize Scientol ogists and outlaw them from society, which, in
their view, anmounts to religious apartheid (cf. use of declaration forns
described as “sect filters”, called for and recommended by the adm nistration
requiring individuals and firnms to declare that they are not Scientol ogists,
do not synpathize with Scientology and reject its teachings, in particular in
order to be recruited or to keep a post in a firm or even, in Bavaria, in
order to enter the civil service, to join a political party, trade union
soci al or professional group or sports club or to be able to enter it, to sign
a comercial or service contract, or to open a bank account or obtain a bank
| oan; publication of a decree by the Federal M nister of Labour depriving
Scientol ogists of the right to run enpl oynent agencies; adoption of decrees
prohibiting the circulation of Church of Scientology publications, adoption of
neasures to prevent the sale of real estate to the Church of Scientology in
Hanmbur g; discrimnation against Scientology activities, particularly through
the non-availability of public subsidies, contracts and public halls).

(c) I nformati on programes for teachers, parents, students, police
of ficers, judges, procurators, prison staff, health workers, and chanbers of
comerce and industry and for the public in general, providing, according to
the representatives of the Church of Scientology, incorrect and unscientific
information, all of it unfavourable to the Church of Scientology and its
menbers, and creating a climate of intolerance reflected in particular in
physi cal and verbal harassnent of Scientologists' children in schools, and
i ndeed their expulsion, even from ki ndergartens.

(d) I nci dents involving violence, harassnment, intimdation and threats
to Scientologists. [End of summary of the Scientol ogy representatives
written subm ssions presented and comented on orally to the Specia
Rapport eur.]

73. To the Special Rapporteur's questions on the explanations for the
situation as described by the Church of Scientology, the Scientol ogy
representatives said that since reunification Germany had been undergoi ng an
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identity crisis, that in an increasingly secular world the major Churches
were | osing nmenbers and encountering financial difficulties, whereas the

m norities, including Scientol ogy, had an increasing foll owi ng and, as new
religions, were running into opposition

74. On the question of the situation of nmenbers of the Church of
Scientology, its representatives explained that any nmenber was free to | eave
the Church, that he was not obliged to abandon his famly and society, and
that his financial contributions were voluntary. The existence of punishment
canps in the United States was denied, and it was explained that they were in
fact rehabilitation centres for Scientol ogy nmenbers. The representatives
added that, despite 10 years of inquiries into Scientology in CGermany, it had
not been possible to establish any proof of any crimnal activity.

75. Concerning the Bundestag Study Commi ssion, the Scientol ogy
representatives stated that they had been invited to appear before it, but
they had | aid down certain conditions, nanely, that the Comrission's files on
t hem shoul d be made avail able so that they could answer any allegations.

Since that condition had not been net, they had deci ded not to appear before
the Comm ssion, but to apply to the courts in order to obtain the files in
guestion. According to the Scientology representatives, it was essential that
their Church's case should be given due consideration in a fair trial based on
the facts, so that an objective decision could be reached. They further
stated that the nenbers of the Comm ssion had al ready deci ded that Scientol ogy
was not a religion

76. In his interviews with the authorities, the Special Rapporteur collected
a great deal of docunentation and very detail ed expl anati ons on the subject of
Scientology. As far as the Federal Governnment's position is concerned, it
considers that the Scientol ogy organization only calls itself a church as a
front behind which it pursues its econonmic interests. From what has been said
by the founder of Scientol ogy, Ron Hubbard, and by Scientology itself, not to

mention the accounts of former nenbers, it chose to call itself a religion

according to the German authorities, first, in order to avail itself of the
| egal and tax advantages enjoyed by religious conmunities, and secondly, in
order to sell its products better (e.g. nmanagenent training, business

management know how, etc.) and to be able to snmear any critics by talking
about persecution of a church (for exanple, in connection with a Scientol ogy
campai gn, the neasures taken against it by Germany were conpared to the Nazis'
attitude to the Jews). The Federal Labour Court, for its part, decided that

t he Sci entol ogy organi zati on was a comerci al enterprise (see |1.QC

77. However, according to the German authorities, the question whether

Sci entol ogy can be classified as a religion or not can be left aside; the
important thing is respect for the existing |egal order. According to the
German representatives, the neasures taken with respect to Scientol ogy are
sinply designed to protect citizens and the liberal denocratic order. On

6 June 1997, the Conference of Mnisters and Senators of the Interior of the
Lander concluded that the |l egal conditions were net for Scientology to be kept
under observation by the services responsible for the protection of the
Constitution. Under article 3 (1) of the Federal Law on the Protection of the
Constitution, the Federal O fice for the Protection of the Constitution is
required to keep under observation tendencies directed agai nst the fundanmenta
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denocratic and |iberal order, or the existence or the security of the Federa

Republic or a Land, or ained at illegally attacking the constitutional organs
of the Federal Republic or a Land or their nmenbers. According to the Gernman
authorities, what has to be done first of all is to observe whatever

tendenci es may be evident in Scientology that are contrary to or incomnpatible
with the basic denocratic and |iberal order. Under article 4 (1) of the
Federal Law, such tendencies are specific fornms of political behaviour -
within or on behalf of an association of persons - designed to nullify one of
the constitutional principles. The collection of information depends on the
exi stence of real evidence, under article 4 (1) of the Federal Law.  According
to established precedent, real evidence within the neaning of the Federal Law
is present when there are circunstances nmaking it reasonable to suppose that
such tendenci es exist and hence requiring further research. It suffices for
the body of avail able evidence taken together to inply the existence of the
tendencies in question, even if no individual piece of evidence is enough in
itself. Furthernore, nmere presunptions or suppositions that there could be

t endenci es goi hg agai nst the basic denocratic and |iberal order are not

enough. The term “real evidence” allows sone roomfor the exercise of
judgenent in its interpretation, but as an undefined |egal concept it is
entirely subject to the judge's discretion. The Conference of Mnisters and
Senators of the Interior of the L&ander considered that there was real evidence
about Scientol ogy inplying tendencies directed against the basic denpcratic
and liberal order. According to the authorities, this evidence is to be found
in the use nmade of Scientol ogy publications, in statements by

ex- Sci entologists and in infornmation obtained in judicial proceedings at the
nati onal and international levels, fromwhich the follow ng objectives nmay be
inferred: according to the authorities, Scientology gets a hold not just over
its nmenmbers, through imoral and illegal techniques of psychol ogica
mani pul ati on and repression, but also over the State and society. There is
real evidence to show its intention of establishing a Scientol ogical society
(in particular, a Scientological |egal system and dom nating the existing
order by tyranny and despotism

78. The neasures for keeping scientol ogy under observation are designed to
check whet her the evidence found can be confirmed or invalidated. The
Conference of Mnisters and Senators of the Interior of the Lander will
therefore review, in a year's tinme, the question whether or not Scientol ogy
shoul d continue to be kept under observation. The authorities have pointed
out that being under observation was not preventing Scientol ogy from pursuing
its activities and that the services responsible for the protection of the
Constitution did not have police powers in performng their duties and could
not carry out enforcenent neasures such as searches, hearings and sei zures.
According to the German representatives, the charge made by Sci entol ogy that
t he purpose of keeping it under observation is merely to prepare for banning
it is pure speculation.

79. Wth regard to the neasures taken in Bavaria, the authorities explained
that they were directed against the system of Scientol ogy and not agai nst

i ndi vidual s in need of counselling and assistance. They added that an

i ndividual's beliefs were not the business of the State, which had to react
when the freedom of the individual or denocratic principles were threatened.
Since 1 Novenber 1996, candidates for jobs in the Bavarian civil service have
to state in a questionnaire whether they have relations with scientol ogy. The
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purpose of this questionnaire is to check or see whether the candidate

di spl ays the necessary loyalty towards the State and if he confornms with the
denocratic order. According to the authorities, any candi date who has
relations with Scientology is entitled to an interview at which he has a
chance to denonstrate that he is fit to work in the civil service. There is
thus no question of all Scientol ogi sts being automatically excluded fromthe
civil service. The point is not to establish that the candidate has a “faith”
or an ideological comritnent to the teachings of L. Ron Hubbard, but to see
how far the candidate may | et the organization control his thinking and

behavi our and how far it actually does so. The claimthat Scientologists are
persecut ed because of their “religion” is also refuted by the fact that there
are Scientol ogi sts enployed in Bavaria as civil servants. The use of
protective declarations in the award of public contracts in certain specific
fields (business advisory services, staff training and nmanagenent, in-service
trai ning and sem nars, consultancy, software devel oprment and mai ntenance,

proj ect devel opnent and supervi sion, research and devel opnent) serves to
protect public services against any infiltration by Scientology. It is thus
incorrect to assert that firnms managed by Scientol ogy are w thout exception
excluded fromthe award of public contracts. The Bavarian Cabi net agreed on

8 August 1996 to refuse to give any State support or assistance to events
having a relationship with Scientology, or to withdraw all support if the fact
of Scientology participation was only discovered later. In point of fact, the
deni al of grants to Scientologist artists does not nean that they are treated
differently and unconstitutionally because of their faith or their ideas. The
decision to withhold support froman event is based not on the ideas protected
by article 3, paragraph 3, of the Constitution, but on the behavi our and

met hods of Scientol ogy, which are against the law. In addition, these artists
have, w thout any restriction, the chance to organize events in Germany

t hemsel ves, without public subsidy, or to collaborate with agencies working in
the sector in question which are not eligible for subsidies. Finally,
according to the German authorities, the violations of human rights all eged by
Scientol ogy to have occurred in the private sector are not verifiable.

80. According to the authorities, Scientology and its nenbers are not

subj ected to any discrimnation or intolerance, and still less to persecution
and all nmeasures taken with respect to themare in accordance with the | aw.
Furthernore, in Gernany, as a State governed by the rule of Iaw, Scientology
is entirely free to challenge these neasures in the courts. To a conment on
the intenperate and passionate nature of the debate on Scientol ogy, they
replied that Scientol ogy was conducting an aggressive canpai gn nationally and
internationally with many different ains, including publicity. The Gernman
authorities also support the view that the problenms should be dealt with case
by case and not |unped together on a general basis. Several governnent
representatives said that they were not in favour of banning Scientol ogy, but
rather of inform ng the public about it and about the judicial proceedings
against it. Oher representatives, particularly in Bavaria, said that they
were in favour of banning Scientol ogy, but only after establishing proof.

81. Many representatives of groups and conmunities in the field of belief
and religion stated that they are at present suffering fromthe consequences
of the conflict between the German authorities and Sci entol ogy, consequences
which are reflected at the social level in suspicion or indeed rejection of
any group which, because it is a mnority group, is suspected of abusing
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religion for financial gain. Representatives of religious mnorities

unani nously expressed their indignation at the statements and publicity put
out by Scientol ogy conmparing Gernany's attitude towards it to that of the
Nazis towards the Jews or to religious apartheid.

82. Associations for victinms of sects and psycho-groups stressed that

Sci entol ogy was not a religion but a psycho-group, i.e. an agency for managi ng
people's lives, whose abuses (financial exploitation of nenbers through

met hods of psychical and psychol ogi cal dependence) should be conbated. They
expl ai ned that they did not want Scientology to be banned, but that they did
want full light to be thrown on its activities and its abuses to be |imted.

[11. CONCLUSI ONS AND RECOMVENDATI ONS

83. The Speci al Rapporteur devoted his attention to, first, |egislation
relating to tol erance and non-discrimnation in the field of religion and
belief (part 1), and secondly, the inplenentation of that |egislation and the
policy in force (part 11).

84. As regards legislation, the provisions of the Constitution fully
guarantee freedom of religion and belief, and the provisions incorporated from
the Weimar Constitution governing relations between the State, the churches
and the religious communities are very conprehensive. They strike the right
dynam ¢ bal ance between religion and politics, avoiding the extrenes of
“anti-religious clericalisni and “religious clericalisni and allow ng a
synmbiotic rel ationship, governed by principles of neutrality, tol erance and
equity, between the State and religions. 1In this respect, it is noteworthy
that the status of legal person in public |law that nay be accorded to cults
and entails certain rights and advantages is related not to the religious
nature of the cult but to whether it is in the public interest. This status
ensures a form of cooperation with the State, but unlike other |egal persons
in public law, cults are not incorporated into the State structure. Were the
principle of neutrality is concerned, and as the question of religion in State
school s denmonstrates, whether in the case of the crucifix or religious
instruction, interpretation of the principle is not rigid and has to take

bal anced account, within the framework of the provisions of the Constitution
of the minorities and the majority, while respecting the freedom of belief of
all.

85. On the question of the inplenentation of |egislation and the policy in
force, the Special Rapporteur focused his attention and anal ysis successively
on religious mnorities and other groups and communities in the field of
religion and belief and on the Church of Scientology, in the context of their
relations with society and the State.

86. In order to conduct a conprehensive and at the same tine detail ed
anal ysis of situations, the Special Rapporteur considers it necessary to
recall the characteristics of the overall framework wi thin which Gernman

| egi slation and policy on religion and belief are inplenented. Undeniably,
Germany is today a denocratic |liberal State based on sound denocratic
institutions, legislation that confornms to international |aw and a vi gorous
i nternational human rights policy. German denocracy is also based on a
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tradition of tolerance which, notw thstanding certain vicissitudes, is no |ess
real. It is within, and thanks to, this overall framework that freedom of
religion and freedom of belief can and do express thensel ves.

87. VWere religious mnorities are concerned, the Jewi sh comunity is
generally satisfied with its situation and sonmetines goes so far as to
describe it as privileged in conparison with that in other denocratic
countries.

88. The Jewi sh community is able to flourish as a religious mnority and
enj oys very active political, institutional and financial support fromthe
State. Not only have the German authorities adopted and inplenmented an
immgration policy that is favourable to the arrival of Jews fromthe
former USSR, to ensure the continued existence of the Jewi sh communities in
Germany, but they al so keep a very close watch on any manifestations of
hostility towards the Jew sh conmunity.

89. The situation of the Muslimmnority is markedly |ess favourable,
al though on the whole it is not unsatisfactory. Many Mislins in Germany are
concerned about a nunber of issues and probl ens.

90. The first issue is granting of the status of |egal person in public |aw
whi ch Muslins have applied for but not yet obtained. Admittedly, the fact
that they do not enjoy this status in no way neans that Mislinms are denied the
constitutional guarantees applicable to religion. However, this status nmakes
it possible to institutionalize a form of cooperation with the State with the
conmon ai mof dealing with the sane group of people. In conformty with
article 140 of the Constitution and with Gernman case |law, the Mislimcomunity
satisfies the criteria regarding its statute, the size of its nenbership, the
guar antee of permanence and respect for the legal order of the State. 1In view
of the pragmatic approach to this issue shown by German officials during the
Speci al Rapporteur's visit, and as it is not possible to treat Islamin the
same way as a Christian Church or for it to be represented by an authority,
the Speci al Rapporteur believes that it would be useful to hold broad

consul tations with Miuslim organi zations with a viewto granting the status of

| egal person in public law to those that agree to cooperate with the State.
This would create a nonentumvis-a-vis the other organizations and it would be
spelled out that a distinction between a | egal person in public | aw and
comunity with the status and advantages of a legal person in public | aw m ght
usefully be envisaged. Practical, pragmatic, and hence operational solutions
cannot be excluded unl ess they have been actively sought, tried out or

desired.

91. In view of the wish to introduce the teaching of Islaminto State
schools in order to provide genuine religious instruction free from

i ndoctrination and regi nentation, granting public status, or at least its

equi valent, would be extrenely useful. This |egal status, together with the
rights and advantages associated with it (which include public funding), would
enable the Muslimmnority to enjoy greater independence from foreign
influence. It would offer a better guarantee that the teaching of Islamwould
convey val ues of tol erance and openness towards religious diversity and woul d
ultimately ensure better integration of Miuslinms within German society, thereby
halting any drift towards exclusion or isolation. This necessary integration
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of Muslims, as distinct fromassimlation, would be an essential tool in
resolving difficulties, such as the occasional opposition between part of the
popul ati on and Muslins over plans to build nosques and other Miuslimreligious
activities. Nevertheless, the inmage of Muslinms anong broad fringes of German
public opinion is often negative. This is often attributable to a certain
sector of the popul ar press which seeks sensationalismat any price and often
and alnost inplicitly, assimlates Miuslinms with extrem sts or even terrorists.
This injustice towards Muslins tends to make problens nmore conpl ex. The
authorities are responsible for protecting the Muslimmnority, for helping to
conmbat this iniquitous portrayal of Muslinms and for tackling the

mani festati ons of hatred or intol erance towards themthat occasionally marked
the early years of this decade. Efforts to conbat the ignorance propagated by
a certain sector of the popular press and to strengthen education in tol erance
could constitute priorities in this sphere.

92. As to other groups and communities in the field of religion and belief
and the Church of Scientol ogy, the Special Rapporteur w shes first of all to
recall the relevant international |aw and jurisprudence.

93. In its general comrent 22 of 20 July 1993 concerning article 18 of the
International Covenant on Civil and Political Rights, the Human Ri ghts
Committee stated that the right to freedom of thought, conscience and religion
is far-reaching and profound. It observed that freedom of thought and freedom
of conscience were protected equally with the freedomof religion and belief.
The fundanental character of those freedons was also reflected in the fact
that the provision could not be derogated from even in tinme of public
energency, as stated in article 4, paragraph 2, of the Covenant. The
Committee al so enphasi zed that restrictions on the freedomto manifest
religion or belief were permtted only if linmtations were prescribed by | aw
and necessary to protect public safety, order, health or norals, or the
fundanmental rights and freedons of others, and that they nust not be applied
in a manner that would vitiate freedom of thought, conscience and religion

The Conmittee al so considered that the “limtations may be applied only for
those purposes for which they were prescribed and nmust be directly related and
proportionate to the specific need on which they are predicated. Restrictions
may not be inposed for discrimnatory purposes or applied in a discrimnatory
manner”. The Special Rapporteur also wishes to point out that internationa

| aw provides no | egal definition of the concept of religion and that the

i nternational human rights instruments nake no reference to the concepts of
sects or psycho-groups.

94. Agai nst the background of a highly enotional international debate on
sects or new religious novenents, a debate which is not without interest for
all the parties concerned, there is, as the Jehovah's Wtnesses and the

Mor mons have observed, total confusion in which all groups and communities in
the field of religion and belief are generally considered to be dangerous and
using religion for other ends, whether financial or crimnal. This confusion
generates a climate of suspicion or even manifest or |atent intolerance within
society. In this regard, nunerous representatives of groups and comunities
enphasi zed that the use of the terms “persecution”, “official State policy of
di scrimnation”, “religious apartheid” and any conparison or parallel with
Nazi smto describe the situation in Germany in the field of religion and
belief was “shocking”, “inappropriate”, “false”, “unworthy” and “highly
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reprehensible”. In this connection there is no need to enphasize that any
conpari son between nmodern Gerrmany and Nazi Germany is so shocking as to be
meani ngl ess and puerile.

95. According to the representatives of the groups and comunities, with

t he exception of those of the Church of Scientology, there is, strictly
speaki ng, no obstacle to the exercise of their activities. What they face
can be described rather as a clinate of suspicion, or latent intolerance,
responsibility for which, in their view, lies with the major Churches, which
are anxious to preserve their donminant religious status and stemthe | oss of
menbers to other groups and comrunities in the field of religion and belief.
The maj or Churches allegedly use their influence with the State for this
purpose through its political and adm nistrative institutions, and in
particul ar through public information canpai gns on sects, assistance for
victinms of sects and the Bundestag's Study Comm ssion. This climate is

al l egedly mai ntai ned by the popul ar press and sonetinmes refl ected anong

| ow-ranking civil servants. However, according to these sane representatives,
by satisfying the demands of the mmjor Churches in the areas referred to
above, the State is violating the principle of neutrality. 1In the view of the
Church of Scientology, in addition to the neasures described the German State
practises a policy of discrimnation against it, notably by denying its
religious nature and thus refusing to grant it the rights and advant ages
linked to that status, such as tax exenption, and by applying discrimnatory
measures such as placing it under surveillance, public information canpaigns
on Sci entol ogy and measures to exclude it from society.

96. On the question of conmpetition between the major Churches and ot her
groups and communities in the sphere of religion or belief, the Specia
Rapporteur believes there is a need for an ongoi ng dial ogue to avoid

mai ntaining a clinmate of mistrust or even intolerance within society.

97. In this respect, it is worth nentioning that information should be
expanded and diversified. It is only normal for the State to make avail abl e
to the public information which is objective and as conprehensive as possible,
so as to guard it against anything that m ght undermine its freedom of choice
or expose it to unnecessary risks, on the understanding that the right to

enpl oy | egal nmeans must be preserved and guaranteed to all, particularly those
who believe that their interests have been harmed by unsubstantiated or
incorrect information

98. Conducting public informati on and educati on campai gns untouched by any
form of ideological or partisan indoctrination is one of the proper functions
of any contenporary State. The State's obligation to remain neutral applies
to the content of the information, which should not be discrimnnatory,
defamatory or slanderous. As has been pointed out in Part Il. C, the State's
legitimate role in informng and educating citizens has to be performed within
precise limts (principles of necessity, fair balance, equity, and val ue
judgenents based on facts that have been properly and fairly assessed) and in
conformity with the law. In any event, renmedies nust remain available to

i ndi vidual s and groups wi shing to dispute the content of official information
and, where necessary, oppose its dissen nation
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99. On the question of the granting of the status of |egal person

in public law, the Special Rapporteur found that many representatives of

non- gover nnent al organi zati ons wi th whom he spoke were confused and associ ate
such status with recognition of religious status. However, in conformty with
German | egislation and | egal precedent, granting of the status of |egal person
in public | aw does not depend on the religious nature of the organization
concerned but on whether it is in the public interest. For this reason

t he Jehovah's Wtnesses are recognized as a religious comunity by the
authorities, who have not in fact granted themthe status of |egal person in
public law. Simlarly, although the Mornons have been granted this | ega
status, they are nonetheless listed in a brochure on sects published by the
State. What is indisputable is that freedomof religion and belief may not as
such be chal | enged

100. Where tax exenptions granted by the State to |l egal persons in public

| aw are concerned, the Special Rapporteur wi shes to point out that these
privileges do not extend to their industrial or conmercial activities. For
this reason, a religious comunity recogni zed as being in the public interest
has to keep its comercial activities separate fromits non-comercia

activities. In other words, the fact that an organization is religious in
character and has been recognized as being in the public interest does not
automatically nmean that all its activities are exenpt fromtaxation

101. Generally speaking, and in conformity with international [aw, State
intervention in the field of religion and belief cannot involve taking
responsibility for people's conscience and pronoting, inmposing or censuring a
particular faith or belief. And no group or conmunity may arrogate to itself
responsibility for the conscience of individuals. The State is, however,
responsi bl e for ensuring observance of the law, and in particular of crimna
legislation relating to the preservation of public order, enbezzl enent, breach
of trust, assault and battery, failure to assist a person in danger, indecent
behavi our, procuring, unlawfully practising nedicine, kidnapping and abduction
of minors, etc. 1In other words, the State possesses a sufficiently broad
range of legal instrunents to conbat the various gui ses adopted by groups

and comunities cl oaking thensel ves under religion, and to deal with any

m sunder st andi ngs that arise in respect of groups and communities involved in
matters of religion and belief. The various legal instrunents nust be
rigorously enforced, particularly in the social and tax spheres, in a
substanti ated and non-di scrinm natory manner. Likew se, any conmunity or group
that considers that its rights and freedons have been underm ned by the State
must avail itself of |egal procedures, i.e. the courts. In both situations,

it is of vital inportance, when conflicts arise, for the State and communities
and groups in the field of religion and belief to put thenselves in the hands
of the judicial system which decides on the facts, rather than to court the
passi ons of the masses or to act on the spur of the nonment. These principles
of behavi our must be unequi vocally observed and applied, so that persons are
properly informed and shiel ded from confusion, suspicion and intol erance. It
is equally necessary for everyone to be aware and duly informed of the nature
of any neasures taken by the Government in the field of religion and belief,

of their mandate and their objectives. The purpose, ultinate goal and
function of the Bundestag Study Commi ssion should be further clarified. It
shoul d al so be enphasized that the Commrission is not a court of |aw
responsi bl e for conducting trials. Simlarly, where surveillance of the
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Church of Scientology is concerned, it nmust be clearly and precisely recalled
that the measures involved are for the purpose of observation and in no way
prejudge the organization's nature and activities, in respect of which the
evi dence gathered by the authorities will be confirnmed or invalidated or stil
under examination at the end of the observation period. The nmeasures will in
no way prejudge or replace the decisions taken by the courts. In any event,
the | aw nust be enforced and enable conflicts to be resol ved.

102. The Special Rapporteur also believes that the State, beyond day-to-day
management, must inplenment a strategy to prevent intolerance in the field of
religion and belief. He believes that sustained efforts are required to
pronote and develop a culture of tolerance and human rights. The State mnust
play an active role in devel opi ng awareness of the values of tol erance and
non-di scrimnation in the field of religion and belief. Lasting progress my
be achi eved, mainly through education and above all the school, by ensuring
that a human rights culture is inparted by school curricula and textbooks and
by properly trained teachers. This educational strategy must not only
propagate a culture of tol erance anong the popul ation, by incul cating val ues
under pi nned by hurman rights, but also devel op awareness and reasoned and
reasonabl e vigil ance towards any form of abuse or threat in the field of
religion and belief. There is a fundanental and inmedi ate need for analysis
and education to prepare young people to deal with questions of identity,
religion and belief and to provide themw th points of reference, nodels

and reasons for living, so as to prevent themfromfalling victimto
mani pul ation, extrem smand fanaticismand to enable themfreely to assume
full responsibility for their lives. |In this context, the Special Rapporteur
al so calls for an exam nation and analysis of the human condition today, which
is frequently characterized by standardi zati on, anonymty, depersonalization
or even a vacuum which religions, whose very nature nmakes them vehicles for
human rights, have not always nmanaged to fill. This phenonenon needs to be
studied in order to identify its origins and possible renedies; this requires
t he invol venent of all protagonists in the social, political and religious
fields.

103. The Speci al Rapporteur also recomends a canpaign to devel op awareness
anong the nmedia, and in particular the popular press, which all too often
portrays matters relating to religion and belief in a grotesque, not to say
totally distorted and harnful |ight. The reconmendations nmade by the Specia
Rapporteur under the progranme of advisory services (E/ CN.4/1995/91, p. 147)
shoul d therefore be inplenented, in particular training workshops for nedia
representatives to develop their awareness of the need to publish infornmation
that respects the principles of tolerance and non-discrimnation. These
measures woul d al so nmake it possible to educate and shape public opinion in
accordance with these principles.

104. The views of M. Habib Hussain, Special Rapporteur on the pronotion and
protection of the right to freedom of opinion and expression, regarding the
advi sability of introducing |egislation which makes puni shable any witings
or statenents fonmenting hatred, particularly in the press, wuld also be
extrenely val uabl e.
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105. The Speci al Rapporteur reiterates his reconmendati on (E/ CN. 4/1997/91,
para. 103) regarding the organi zation of a high-level intergovernnenta

meeting to consider and arrive at a collective approach to sects and religions
t hat respects human rights.

106. Finally, the Special Rapporteur again draws attention to the need to
shield questions of religion and belief fromthe tension and cl ashes of
interests, in particular political and econom c interests, that exist in the
i nternational sphere so that the freedonms of religion and belief my be
exercised with the serenity proper to them and not diverted fromtheir
purpose, for the benefit of every faith, of citizens and of society as a
whol e, and al so of human rights.

Not e

1/
Article 136

() Civil and civic rights and duties shall be neither dependent on
nor restricted by, the exercise of freedomof religion

(I'') The enjoynent of civil and civic rights and eligibility for public
of fice shall be independent of religious faith.

(I'1'T) No one shall be required to disclose his religious belief. The
authorities shall not have the right to inquire into a person's
menber ship of a Church or cult except to the extent that a statistica
survey ordered by | aw nmakes it necessary.

(I'V) No one may be conpelled to performany religious act or cerenony
or to participate in religious exercises or to use a religious form of
oat h.

Article 137

() There shall be no State Church

(I'l') Freedom of association to form Churches or cults shall be
guaranteed. The union of Churches or cults within the territory of the

Rei ch shall not be subject to any restriction

(I'11) Every Church or cult shall regulate and adm nister its affairs

i ndependently, within the limts of the |aw applicable to all. 1t shal
confer its offices without the participation of the State or the
communes.

(I'V) Churches or cults shall acquire | egal capacity according to the
general provisions of civil |aw

(V) Churches or cults shall remain corporate bodies in public law if
t hey have been previously. The other Churches or cults shall be granted
the sanme rights upon application if their statute and the nunmber of
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their nmenbers offer an assurance of their permanence. |If several such
Churches or cults in public |aw unite in one organi zation, that
organi zation shall also be a corporate body in public |aw.

(M) Churches or cults that are corporate bodies in public |aw shall be
entitled to | evy taxes in accordance with Land [ aw, on the basis of the
civil taxation lists.

(VIl) Associations whose purpose is the joint cultivation of a
phi | osophi cal ideology shall have the same status as Churches or cults.

(VIT1) Such further regulations as may be required for the
i mpl enentati on of these provisions shall be the responsibility of Land
| egi sl ation.

Article 138

() State contributions to Churches or cults, based on |aw, contract
or special legal title, shall be redeened by nmeans of a Land regul ation
The principles for such redenption shall be established by the Reich

(I'1) The right to own property and other rights of Churches and cults,
and al so religious associations, in respect of their institutions,
foundati ons and other assets destined for purposes of worship, education
or charity are guaranteed

Article 139

Sundays and | egal holidays continue to be guaranteed by the | aw as
days of rest and spiritual contenplation

Article 141
To the extent that there is a need for religious services and
spiritual care in the army, hospitals, prisons and other public

institutions, the Churches and cults shall be permtted to perform
religious acts, which shall be free fromall constraint.



