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| nt r oducti on

1. From 17 February to 1 March 1997, the Special Rapporteur on the question
of religious intolerance visited Australia at the invitation of the Australian
authorities in accordance with his nmandate under Commi ssion on Human Ri ghts
resol ution 1995/ 23 (encouragi ng Governnents to invite the Special Rapporteur
to visit their countries to enable himto fulfil his mandate even nore
effectively) and CGeneral Assenbly resolution 50/183 of 22 Decenber 1995
(inviting the Special Rapporteur, within the terms of his mandate and in the
context of the fornul ation of recommendati ons, to take into account the
experiences of various countries and the nost effective measures in pronoting
religious freedom and countering all forns of intolerance).

2. During his m ssion, the Special Rapporteur travelled to Sydney

(17-20 February, 28 February-1 March), Melbourne (21-22 February), Canberra
(23-25 February) and Alice Springs (26-28 February) to neet officia
representatives at the Federal level (Mnisters for Foreign Affairs; for
School s, Vocational Education and Training; for Aboriginal and

Torres Strait |slander Affairs; for Justice; and for Inmgration and

Mul ticultural Affairs) and at the level of the States and Territories. He had
talks in Sydney with representatives of the Departnment of Training and
Education, the Anti-Discrimnation Board, the Law Reform Comm ssion, the

Et hnic Affairs Conm ssion and the Human Ri ghts and Equal Opportunities
Conmi ssi on.

3. The Speci al Rapporteur held consultations with non-governmental hunman
rights organi zati ons and representati ves of the Aboriginal, Baha'i, Christian
H ndu, Jewi sh and Muslimcomunities and with the Church of Scientol ogy and
The Fam |y.

4, The Speci al Rapporteur also contacted i ndependent personalities,
including M. Mchael Kirby, Chief Justice of the Hi gh Court of Australia
M's. Juliet Sheen, human rights consultant, and Ms. Mdira Raymer, President
of the National Children's Youth Law Centre.

5. The Speci al Rapporteur wi shes to thank the Australian authorities and
the representative of the United Nations Information Centre for their
excel | ent cooperation during the preparations for the visit and during the
visit itself.

6. During his visit, the Special Rapporteur focused his analysis on the
situation of tol erance and non-discrimnation based on religion or belief in
the Australian legal systemand in Australian society.

. TOLERANCE AND NON- DI SCRI M NATI ON BASED ON RELI 3 ON OR
BELI EF I N THE AUSTRALI AN LEGAL SYSTEM

7. The Speci al Rapporteur exanined the treatnent and guarantees of

tol erance and non-di scrimnation based on religion or belief in the Australian
| egal systemin the context of the Australian Constitution and of Federal |aws
and State and Territory | aws.
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A. The Australian Constitution

8. It should be noted that the Australian Constitution does not contain a
general bill of rights and freedons. However, religious freedomis guaranteed
by article 116 of the Constitution in the following terns: *“The Comonweal th
shal | not make any |aw for establishing any religion, or for inposing any
religious observance, or for prohibiting the free exercise of any religion

and no religious test shall be required as a qualification for any office or
public trust under the Conmonweal t h”

9. At the Federal |evel, these provisions thus safeguard the principle of
neutrality vis-a-vis religion and religious freedom The |egal protection
they afford is nevertheless limted because it applies only to the legislative
powers of the Commobnwealth and not to its other powers and activities,
particularly its executive and judicial powers. Mreover, this Constitutiona
protection applies to the Cormmonweal th and not to the States and Territories,
whi ch, by law, have freedom of action with regard to religious freedom
(including restrictions).

10. Inits final report in 1980, the Australian Constitutional Conm ssion to
Commenorat e the Bicentenary of European Col oni zati on reconmended t hat

article 116 of the Constitution should be anmended so that Federal guarantees
of religious freedomwould be enforced in all States and Territories of the
Conmonweal th. During the 1988 referendum the question of the extension of
Federal guarantees of religious freedomto all States and Territories of the
Commonweal th was rejected by 69 per cent of the voters.

11. This limted protection of religious freedomnust, however, be offset by
the progress made in the legal protection of religious freedomas a result of
deci sions of the High Court of Australia relating to the definition of the
term*“religion” and interpretations of constitutional provisions relating to
“the establishnent of a religion”

12. Wth regard to the definition of the term*“religion”, in the Church of
the New Faith v. Commi ssion for Payroll Tax case in 1983, the High Court had
to determ ne whether the Church of Scientology fit the description of a
“religious, public and voluntary institution” to be exenpted fromtaxes on
wages paid to staff under the inconme tax law. The High Court found in favour
of the Church of Scientology and indicated that the status of a “religion” did
not apply only to theistic denom nations. Judge Mason and Judge Brennan
specified that there were two criteria for determ ning the existence of a
religion: belief in a supernatural being, thing or principle and subm ssion
to rul es of conduct shaping such a belief. Judge Mirphy proposed that any
organi zati on which purported to be religi ous and whose belief and practices
were reminiscent of or reflected ancient fornms of worship could claimto
believe in one or nore supernatural beings, a god or an abstract entity and
woul d be regarded as a religion

13. As to the provisions on the “establishment of a religion”, in the
Attorney-General for the State of Victoria (the relations of Black) and O hers

v. the Commonwealth of Australia and OGthers case in 1981, the Hi gh Court
di sm ssed a petition designed to establish that Federal subsidies for
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religious schools were contrary to article 116 of the Constitution, since such
public funding was granted wi thout distinction between the various religions
and was therefore not tantanount to the establishnent of a religion. This
decision was a turning-point in case law and reflected a conciliatory attitude
and an interpretation that was dianetrically opposed to that of the Suprene
Court of the United States of Anmerica, which interpreted the Constitution as
provi ding for the separation of Church and State by prohibiting public funding
for denom national schools (see Reynolds v. United States case).

14. During his tal ks, the Special Rapporteur noted that there are two trends
with regard to article 116 of the Constitution. Sone persons w th whom he
spoke regretted that the law provided only linmted protection for religious
freedom and said that religious freedom and even religious tolerance should be
referred to specifically and that Federal guarantees should be extended to al
States and Territories. Many persons consi dered, however, that the existing
constitutional provisions are adequate and recalled that, in the conmon | aw
tradition, nost citizens' freedons had been given by judges rather than by the
| aw and that an extension of the provisions of article 116 to the States and
Territories of the Commonweal th woul d be seen as interference by a popul ation
that is suspicious of politicians. Many persons stressed that religious
freedom depended not so nuch on the law, but on Australia's practice and
tradition of tolerance and religious freedom

B. Federal |aws

15. In accordance with the Australian Constitution, the Commpnwealth is
responsi ble for external affairs and, in particular, the adoption of

| egislation to give effect to the international treaties that have been
ratified. Anmong the texts of particular interest for the Special Rapporteur's
mandate, attention is drawn to the Human Ri ghts and Equal Opportunity

Commi ssion Act 1996 (HREOC), which sets up the Human Ri ghts and Equa
Opportunity Comm ssion

16. HRECC s mandate is, inter alia, to pronote understandi ng, acceptance and
public discussion of human rights and equal opportunity in enploynent; to

i nvestigate Cormobnweal th acts and practices which are not in keeping with
human rights and constitute discrimnation; to advise the Parliament on

| egi sl ati on and the Commonweal th on activities relating to human rights,
equality of opportunity and enploynent; and to suggest action to be taken by
Australia in accordance with the international instruments to which it is a

party.

17. It should be stressed that the HREOC s mandate allows it to base itself
on human rights definitions contained in the International Covenant on Ci vi
and Political Rights and in the Declaration on the Elimnation of Al Forms of
I ntol erance and of Discrimnation Based on Religion or Belief. It is thus
fully authorized to exercise its jurisdiction, particularly with regard to the
settl enment of disputes and the education of citizens whenever manifestations
of intolerance and of discrim nation based on religion or belief are brought
to its attention.
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18. It should be made cl ear that, because of its |egal nature,

the 1981 Decl aration cannot be ratified. However, the Australian authorities
took the view that they were bound by that instrunment and included it within
HRECC s jurisdiction. Thus, although a citizen cannot apply for a renedy on
the basis of the 1981 Decl aration, such an application is possible in the
context of HREOCC. In this connection, HREOC representatives said that,
because of their linmted jurisdiction, only a few such renmedi es had been
applied for under the 1981 Declaration (fewer than 10 since 1993). It was
recall ed that “the HREOCC Act does not guarantee rights and does not prohibit
discrimnation. It does not provide enforceable renmedies”. Through the
process of the submi ssion of its report to the Parlianment for discussion
however, the Conm ssion has a neans of exerting noral and political pressure.
It can also showinitiative enabling it to go beyond the limts set by the
Commonweal th. In this connection, the Special Rapporteur welcones HRECC s
initiative of launching a canpaign, by nmeans of a working paper entitled “Free
to believe? The right to freedomof religion and belief in Australia”, to
collect information and comments on Australia's conpliance with the

1981 Declaration and its experience of freedom of religion and belief. HRECC
will then submit a report to the Federal Attorney-Ceneral to advise himon the
action to be taken to ensure that Australia conplies with the provisions of

t he Decl arati on.

19. In addition to the HREOC Act 1986, the Racial Discrimnation Act (1975)
is of particular inportance, even though it provides limted protection
agai nst discrimnation on religious grounds. “If a religious group can al so

be classified as an 'ethnic' group, the Act may cover direct and indirect

di scrimnation and vilification under the racial hatred provisions of the Act.
Even if a religious group cannot be classified in that way, the Act arguably
covers discrimnation on the basis of religion in certain circunstances as
indirect race discrimnation. Indirect discrimnation occurs when a practice
or policy treats everyone in the sane manner, but in effect disadvantages a

hi gher proportion of people fromparticular racial or ethnic groups and it is
not reasonable in the circunstances” (for exanple, denying a job to an
Australian Mislimwoman who wears the headscarf).

C. State and Territory | aws

20. As indicated in section A on the Australian Constitution, the protection
of religious freedomprovided for in article 116 of the Constitution is
applicable to the Conmonweal th and not to the individual States and
Territories; that explains why there is a wide variety of legislation in the
States and Territories. Although the international instruments covered by the
1986 HREOC Act form part of Federal |egislation, the Act provides that it is
not binding on the States.

21. Wth regard to the laws, Tasmania is the only Australian State whose
Constitution contains a provision on religious freedom The States of
Victoria, Queensland and Western Australia and the self-governing Territories
have adopted anti-discrimnation acts. “Each of the Acts makes it unlawful to
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di scri m nate agai nst anot her person on the basis of lawful religious beliefs
and practices or the absence of |awful religious beliefs and practices.”
These texts do not guarantee freedom of religion, but prohibit discrimnation

22. In the States of New South Wal es, Southern Australia and Tasmania, the
Anti-Discrimnation Act does not cover discrimnation based on religion. In
New Sout h Wal es, however, the legal definition of the term“race” includes
ethno-religious data, thereby providing protection fromdiscrimnation agai nst
sonme religious groups when they can be classified as ethno-religious.

23. It should also be noted that the anti-discrimnation |egislation

provi des for exceptions allow ng discrimnation based on religious beliefs and
activities for the benefit of religious communities (for exanple, the
possibility for denom national schools to practise a discrimnatory enploynent
policy based on the religious beliefs of applicants). The possibility of
benefiting fromthese exceptions explains why the main religious comunities
are opposed to a specific reference to the prohibition of religious
discrimnation in the |l aws of New South Wl es.

24. It should also be pointed out that “the Northern Territory Act provides
specifically that religious belief and activity includes Aboriginal spiritua
belief and activity”. Legal matters relating to Aboriginals are referred to
below in part 11, section C (paras. 76-102).

25. During his tal ks, the Special Rapporteur found the sanme two trends as

t hose described in section A on article 116 of the Constitution, nanely,
persons who interpret the diversity of State and Territory laws as a
fragnentati on and the non-inclusion of religion in the anti-discrimnation

| aws of some States as a gap which could be prejudicial to the protection of
religious freedom and which should be legally filled, and persons who find the
situation satisfactory and referred to Australian traditions, particularly its
traditions of tolerance.

1. TOLERANCE AND NON- DI SCRI M NATI ON BASED ON RELI G ON OR
BELI EF I N AUSTRALI AN SCCI ETY *

26. The Speci al Rapporteur assessed the situation with regard to religion
and belief in Australia, as well as the situation of religious mnorities,
particul arly the Aboriginals.

A. Situation of religions and beliefs

27. Rel i gi ous diversity characterizes Australian society, as is clear from
the following table, which shows the size of the various religious communities
and how they have changed in tinme on the basis of the results of the 1981

1986 and 1991 censuses.

'Society in the broadest sense, i.e. civil, political, etc.
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religions in Australia

1981 1986 1991
Rel i gi on (' 000) % (' 000) % (' 000) %
Christian
Catholic a/ 3 786.5 26.0 4 064.4 26.1 4 606.7 27.3
Angl i can 3 810.5 26.1 3 723. 4 23.9 4 018.8 23.9
Uniting b/ 712. 6 4.9 1 182.3 7.6 1 387.7 8.2
Met hodi st ¢/ 490. 9 3.4 - - n.a n.a
Presbyterian 637.8 4.4 560. 0 3.6 732.0 4.3
Ot hodox 421. 3 2.9 427. 4 2.7 474.9 2.8
Bapt i st 190. 3 1.3 196. 8 1.3 279.8 1.7
Lut her an 199. 8 1.4 208. 3 1.3 250.9 1.5
Pent ecost al 72.1 0.5 107.0 0.7 150. 6 0.9
Chur ches of 89.4 0.6 88.5 0.6 78. 3 0.5
Chri st
Jehovah's W tness 51.8 0.4 66. 5 0.4 74.7 0.4
Sal vation Arny 71.6 0.5 77.8 0.5 72.3 0.4
Sevent h Day 47. 4 0.3 48.0 0.3 48. 4 0.3
Adventi st
Latter Day 32. 4 0.2 35.5 0.2 38.4 0.2
St/ Mor nons
Br et hren 21.5 0.1 23.2 0.1 24.1 0.1
Oiental - - 10. 4 0.1 23.3 0.1
Christian d/
Congr egat i onal 23.0 0.2 16. 6 0.1 6.3 0.0
O her Protestant 220.7 1.5 199.4 1.3 n.a n.a
O her Christian 253. 8 1.7 346. 4 2.2 199. 2 1.2
Total Christian 11 133.3 76. 4 11 381.9 73.0 12 466. 4 74.0
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1981 1986 1991
Rel i gi on (' 000) % (' 000) % (' 000) %
Non- Chri sti an
Musl i m 76. 8 0.5 109.5 0.7 147.5 0.9
Buddhi st 35.1 0.2 80.4 0.5 139. 8 0.8
Jewi sh 62.1 0.4 69.1 0.4 74.2 0.4
Hi ndu e/ - - 21.5 0.1 43. 6 0.3
O her 23.6 0.2 35.7 0.2 40.0 0.2
non- Chri sti an
Total_ 197.6 1.4 316. 2 2.0 445. 0 2.6
non- Chri sti an
Q her
Non-t hei stic n.a n.a 4.9 0.0 n.a n.a
| nadequat el y 73.5 0.5 58.0 0.4 49. 8 0.3
descri bed
No religion 1 576.7 10. 8 1 977.5 12. 7 2 176.6 12.9
(so descri bed)
Not stated 1 595.2 10.9 1 863.6 11.9 1 712.3 10. 2
Total other 3 245. 4 22.3 3 904.0 25.0 3 938.7 23. 4
TOTAL 14 576.3 100.0 15 602.2 100.0 16 850.2 100.0

Source: Australian Bureau of Statistics, 1988a, p. 19; ABS 1991 Census.
a/ Roman Catholics and Catholics (non-Roman).

b/ The Uniting Church was fornmed in 1977 fromthe Methodist,
Congregational and part of the Presbyterian Churches.

c/ People who responded Methodist in 1986 were coded to Uniting.

d/ Included in Oher Christian in 1981

e/ Included in Oher Non-Christian in 1981
28. In terns of nunbers of believers, the Christian religion is the majority
religion. Wthin this dom nant religion, Anglicans and Catholics are the
| argest religious communities. However, things recently changed, since the

Anglicans were the largest religious group until the 1980s, but, during that
time, the Catholics noved into first place as a result of an inmgration
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policy that led to the settlenent of |arge European Catholic communities,
whereas, at the beginning, imigration to Australia was European, of course,
but mai nly Angl o- Saxon and nostly Anglican

29. In addition to the two main Anglican and Catholic religious groups,
there are minority Christian communities such as the Uniting Church, the
Presbyterian Churches, the Baptist Church, the Churches of Christ, the
Jehovah's Wtnesses, the Lutheran Church, the Orthodox Church, the
Pentecostal s, the Salvation Arny and ot her Christian denom nati ons.

30. Non- Christian religious nmnorities have also gained in inportance in
Australia because of the official inmgration and cultural cohabitation policy
of the 1960s and 1970s that put an end to the “white Australia policy” and | ed
to the introduction of newreligions. The Muslimreligion is the first
Australian minority religion (0.9 per cent of the population); its real growh
dat es back about 20 years, with the arrival of Lebanese and Turkish
immgrants, followed by inmm grants fromthe Arab world, Pakistan, |ndia,

I ndonesi a, Ml aysi a, Bangl adesh, Fiji, Al bania, the former Yugoslavia, G eece,
South Africa, etc.

31. Buddhi smis the second Australian mnority religion (0.8 per cent of the
popul ati on) and has been mainly since the 1980s as a result of the arrival of
Asian inmm grants, especially fromViet Nam Canbodia and China, and of the
current growth of Buddhi sm throughout the world.

32. Judai sm whi ch has been present since the country was col onized, is the
third Australian religious mnority (0.4 per cent of the population). The
Hindu religion is the fourth religious mnority; it has also grown as a result
of the arrival of Asian inmgrants.

33. Aboriginals are not identified in the table of religions in Australia.
Part of this population may, of course, be included in the Christian religion
However, the Aboriginals also have their own beliefs, which are manifested by
their sacred ties to the Earth and which have to be taken into account as part
of Australia's religious diversity.

34. Anot her factor that has to be taken into account is the absence of
belief. During censuses, 12.9 per cent of the popul ation described itself as
non- bel i evers. This phenonenon relates primarily to the magjority Christian
religions and is apparently larger in size than the censuses show. The
majority of citizens do not practise their religion, but, the main factor that
has contributed to the increase is indifference as religious feeling becones

| ess strong

B. Situation of religious mnorities

35. During his tal ks, the Special Rapporteur collected a great deal of

i nformati on on the Muslimand Jewi sh minorities, which are anal ysed
separately. He decided to conbine the analysis of the Buddhi st and Hi ndu
m norities because the information he received on themtallied and was
simlar. Separate consideration is also given to the situation of snal
comunities such as the Church of Scientology and The Famly
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1. Situation of Mislins

(a) Rel i gious matters

(1) Rel i gi ous practice and conduct of religious affairs

36. Muslimreligious and civilian representatives said how privileged their
comunity was in terns of religion conpared to Muslimmnorities in other
countries and Muslinms in Arab countries. They said that Muslins were free to
carry out their religious activities, including religious services and
traditions, as well as the managenent of business relating to their religious
institutions. They indicated that, contrary to sone countries in the Arab
worl d, Australia allowed i mans freedom of expression, particularly for the
sermons they gave in the nosques.

37. One of the characteristics of Australian Muslinms is the inportance of
religious practice on Fridays and religious holidays. The call to prayer is
al l owed, but wi thout m crophones, except at the end of Ramadan. The Muslim
representatives said that they had requested official recognition of religious
days so that believers, i.e. adults in the workplace and young people in
school, who so wi shed did not have to work on those days. It was al so stated
that the authorities approached responded positively to such requests. One
representative of the Departnment of Training and Education in the State of

New South Wales said that, if the Muslinms insisted, religious holidays could
be observed in public schools, as was already the case for the Jew sh
comunity. In reply to the Special Rapporteur’'s question on how requests by
mnorities could be reconciled with the concerns of the mgjority, a
representative of the Human Ri ghts and Equal Opportunity Comm ssion expl ai ned
that, while the Australian denocratic system was based on a general preference
for the majority, flexibility, conprom se and pragmati sm had to be
denonstrated, according to the context.

38. During the talks, attention was also drawn to the inportance of
inter-faith dial ogue and the positive and genuine results it had had in
soci ety (see subsection (b) (paras. 43-45) bel ow).

(ii) Rel i gi ous teaching

39. The inmportance of religious education is one of the characteristics of
Australian Muslinms. The Muslimcomunity has 23 religious schools (Madrassa)
for 8,000 students. The teachers are recruited by the community | eaders, who
pay their salaries. The curriculumhas to be in line with Departnent of
Education criteria and includes subjects such as Islamand the Arabic

| anguage. State subsidies nay be granted to these private schools. Wth
regard to private funding, it was noted that Saudi Arabia is one of the
foreign donors, but the policy followed by the representatives of the
Australian Muslimcomunity was to accept gifts unconditionally.

(iii) Pl aces of worship

40. The Muslim comunity has 107 nosques and places of worship in Australi a.
The representatives of the Muslimcomunity and the authorities indicated
that, in the past, there had been problens with projects for the building of
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nmosques. The opposition of non-Misliminhabitants near building sites of

pl aces of worship were expressed as fears that there would be noise and
vehicle traffic when believers arrived and left. Such fears reflect

appr ehensi ons based on difference and ignorance, if not a formof racism
These probl ens now occur only sporadically and are said to have been sol ved
t hrough di al ogue.

41. The Speci al Rapporteur found the attitude of the authorities to be
positive and constructive. Oficial initiatives of particular interest

i nclude the follow ng announcenent by the Prime Mnister of New South Wl es
during the Id al-Fitr celebration on 9 February 1997: “The provision of
prayer facilities in the workplace is inmportant for Mislimworkers and | have
al ways believed that the public service as the State's | argest enpl oyer should
set an exanple. The Covernnent will introduce anendments to the public
servi ce handbook to ensure public sector workplaces make every effort to
provi de space for prayer where there is a need. The Ethnic Affairs Comm ssion
and the Departnment of Public Works will work together to ensure that suitable
washing facilities are incorporated into the design of public sector

wor kpl aces in the future.”

42. The Muslimcomunity finally seens to be able to express itself fully in
matters of religion, a situation to which Australian authorities and
institutions have contributed. The Special Rapporteur particularly w shes to
stress the basic role of the New South Wal es Ethnic Affairs Conm ssion, which
has, inter alia, set up the Interdepartnental Conmittee on Religious

Devel opnent, which encourages the participation of ethnic groups and their
unity within society and whose nmandate is to solve probl ens between various
official and private actors, conduct inquiries, formulate recomendati ons and
nonitor their inplementation

(b) O her _areas

43. The Australian Miuslimcommunity is characterized by experience based on
sound comunity structures, including cultural centres, places of worship,
schools and a network of associations enabling this mnority not only to
preserve its cultural and religious identity, but also to integrate in
Australian society.

44, Thi s harnony may sonetinmes be disturbed as a result of the inpact of

i nternational events (the Gulf war, for exanple) and national events
(political statenments against “foreigners” by MP Pauline Hanson, for exanple).
However, these appear to be nore incidents of racism based nostly on ignorance
and not manifestations of religious intolerance. The incidents relating to
the Gulf war and cases of verbal aggression against Mislimwomen wearing the
headscarf, are indicative of the ignorance of persons who associ ate

Saddam Hussein with Islamand, in general, terrorismwth Arabs and Mislinms
(rmuch of this confusion is, noreover, created by the Australian and

non- Australian nedia). These incidents were handled in a positive way through
di al ogue between the various denom nations which led, for exanple, to the

di ssem nation of a joint statenent by religious communities as well as by
political and security authorities, calling for tolerance. Questions are
soneti mes asked about the clothing sone Miuslimwonen wear, their status and
their place in the working world, as well as about recognition of Mislim
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religious days in schools and private workplaces. Mny persons with whomthe
Speci al Rapporteur spoke stressed that the consideration of such questions |ed
to di al ogue and negotiations. The Muslimrepresentatives al so stated that
they were surprised about one attitude taken by Australian society, which was,
on the one hand, generally hesitant, if not shocked, about the “hijab” worn by
some Muslim wonen and, on the other, indifferent to, if not in favour of,
femal e nudity on beaches and in the nedia. |In sone cases, Australian society
even had a mlitant attitude in favour of the rights of honosexuals. The
Muslimrepresentatives said that such selective attitudes reflected a double
st andar d.

45, The rol e of community representatives, authorities and their
institutions, as well as Australia' s tradition of tolerance, were thus basic
el ements characterizing the generally very satisfactory situation of Mislins,
who can, if they so choose, integrate into their adopted country wi thout
becom ng assini | at ed.

2. Situation of Jews

(a) Rel i gious matters

(1) Rel i gi ous practice and conduct of religious affairs

46. Civilian and religious representatives of the Jewi sh conmunity stated
that they were able to carry out their religious activities freely,
particularly with regard to religious services and traditions and the
management of the business of religious institutions.

47. Australia' s community harnony and, in particular, the inmportance of
inter-faith dial ogue are two points that were stressed. In this connection
religious holidays are often an opportunity to invite the | eaders of other
conmmunities and get to know them their cultures and their religions, as well
as to pronote dial ogue.

(ii) Rel i gi ous teaching

48. The Jewi sh community has about 20 schools. Jew sh representatives said
that parents preferred to send their children to Jewi sh religious schools
since the Australian school systemis not really nmulticultural. The

curriculumis, of course, non-religious, but public schools have a Christian
orientation.

49. Li ke Muslimreligious schools, Jew sh schools can be partly funded by
public subsidies. Teachers are recruited by Jewi sh conmunity | eaders, who can
choose candidates fromtheir own religion in accordance with the principle of
positive discrimnation. As indicated in chapter I, section C, on State and
Territory laws (paras. 20-25), the representatives of the main Christian
Jewi sh and Muslim communities have actively canpai gned to prevent
anti-discrimnation | aws, particularly in New South Wal es, from prohibiting
religious discrinmnation when it is positive for the communities concerned,
especially with regard to hiring in private school s.
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(iii) Pl aces of worship and ceneteries

50. The Jewi sh community has about 70 synagogues in Australia. No problenms
are encountered with regard to the construction of places of worship.

However, many incidents of vandali sm agai nst synagogues and Jew sh ceneteries
have been reported. These incidents are manifestations of anti-Semtism
apparently committed by small groups, and are contrary to Australia's
tradition of tolerance.

51. Apart fromreprehensible incidents of anti-Senmitism the situation of
the Jewi sh community with regard to religion is satisfactory.

(b) Q her _areas

52. The Jewi sh community is fully integrated into Australian society, of
which it has been an active part since the arrival of the first settlers and
whose public participation in the building of the country, particularly by top
political |eaders, is recognized

53. Jewi sh community representatives said that tol erance and the | ack of
obstacles to Jew sh believers in the economc, political, social, cultural and
religious spheres of Australian society made for a very favourable situation
conpared to that in many ot her countries.

54. They neverthel ess nade sone requests with regard to the elimnation of
Christian insignia in public life, including prayers during the opening of
Parliament, the official election day on Saturday, which is the Sabbath (being
able to vote in advance after filling out a formexplaining that it is

i npossible to vote on Saturday for religious reasons is an option, but it can
be a problem for Jew sh candi dates), and the cross on the national flag. The
comments by a HREOC representative that are summari zed in paragraphs 36 to 38
in subsection 1 on the “Situation of Muslins” are also relevant and hi ghlight
the need to reconcile nulticulturalismand the unity of society.

55. Wth regard to isolated outbreaks of anti-Semitismin the form of
attacks on places of worship and ceneteries, as well as verbal and witten
attacks and extrem st political propaganda, many persons w th whomthe
Speci al Rapporteur spoke said that the Jewi sh community was well enough
structured to report and conbat them The Rabbi of Sydney said that what was
i nvol ved was not anti-Jew sh racism but xenophobia, and that, paradoxically,
such attacks were not an expression of intolerance in Australi a.

56. Through its institutions and its | eaders' dynam sm the Jewi sh community
thus enjoys a satisfactory situation enabling it to maintain its identity.

3. Situation of Buddhists and Hi ndus

(a) Rel i gious matters

(1) Rel i gi ous practice and conduct of religious affairs

57. Li ke the Muslimreligion, Buddhismand then Hi nduismgrew very rapidly
in Australia, mainly because of |arge-scale Asian inmmigration. After Islam
Buddhismis the religion with the hi ghest exponential growth conpared to the
ot her religions.
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58. According to the information received, Buddhists and Hi ndus may freely
carry out their religious activities, including religious services and
traditions and the managenent of the business of their religious institutions.

59. The authorities have also allowed foreign religious |leaders to come to
Australia to neet the spiritual needs of the Buddhi st and H ndu conmuniti es,
nost of whose nmenbers are Asian, and to encourage themto integrate nore fully
into Australian society.

60. Buddhi st and Hindu religious |eaders also play an inmportant role in
establishing an inter-faith dialogue with the Christian, Miuslimand Jew sh
conmuni ti es.

61. The Buddhi st and Hi ndu communities would |ike their religious days to be
officially recognized, particularly to enable their menbers to abide by their
beliefs in the workplace. The authorities, including those fromthe
Department of Inmigration and Multicultural Affairs, indicated that
negoti ati ons with conpani es were possible, for exanple, and that, in general
there was an ongoi ng process of negotiation

(ii) Rel i gi ous teaching

62. Rel i gi ous education is one of the characteristics of the Buddhi st and

H ndu Asian comunities. Such teaching can usually be provided in private
school s without any problem However, the authorities and Hi ndu and Buddhi st
representatives said that obstacles had occasionally arisen when applications
were made for building permts for private training schools; residents in the
area of a future building site opposed such projects for fear of an Asian

i nvasi on whi ch woul d upset | ocal cultural and social characteristics and | ower
property values. It was also stated that |ocal authorities sometinmes rejected
applications for building permts because they were not in conformty with the
rel evant |egislation, since they did not contain information on the procedure
to be foll owed.

63. Such probl ens were being solved as a result of the constructive approach
taken by the authorities and the key role of the New South Wl es Ethnic
Affairs Conmi ssion and, in particular, its Interdepartmental Comittee on
Rel i gi ous Devel opnent. The Committee al so reconmended an information canpaign
for religious comunities on the relevant building pernmt |egislation, using

t he | anguages of the comrunities concerned.

64. The authorities, including the Mnister for Miulticultural Affairs and
the Departnent of Immigration and Miulticultural Affairs, drew attention to the
Governnment's role in educating the popul ation through camnpai gns designed to
combat racismresulting fromignorance, not religious intolerance.

(iii) Pl aces of worship

65. Apart fromthe above-nenti oned obstacles, it may be said that the
Buddhi st and Hi ndu conmuni ti es have enough pl aces of worship.
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(b) O her _areas

66. In recent years, there has been a large increase in the nunber of

Buddhi sts and Hindus in Australia and their comunities are now being
structured. As indicated above, their integration into Australian society has
been facilitated by the authorities, which are also helping to maintain their
cultural and religious identity in accordance with their policy of cultural
ethnic and religious diversity. The situation of these mnorities in
religious and non-religious matters seens to be satisfactory, despite a few

i solated incidents attributable not to religious intolerance, but, rather, to
i gnorance fuelling manifestations of raci smencouraged by sone isol ated
extrem st political statements, such as those by MP Paul i ne Hanson

4., O her communities

(a) Church of Sci entol ogy

67. By virtue of the 1983 Hi gh Court decision in Church of the New Faith v.
Conmmi ssion for Pay-Roll Tax, the Church of Scientology is recognized as a
religious institution in Australia and is therefore entitled to tax relief
(see above, para. 11). Several religious and non-governnmental commentators
expressed the viewthat it was really a sect based on a comnbi nati on of

el enents borrowed from psychol ogy and religion and on a search for profit at

t he expense of its nenbers, achieved through brai nwashing, chiefly anong young
peopl e. Sci entol ogy awoke not only suspicions, but also fears owing to its
aggressi veness and virulence, especially in its |legal proceedi ngs agai nst any
opponent .

68. O her non-official commentators criticized the pressures exerted by the
Church of Scientology on its nmenbers to extract nmoney fromthem but they said
that they were not opposed to the comunity as such

69. The Mnister for Foreign Affairs said that the Church of Scientol ogy
represented only a small nunber of individuals in Australia, where people were
free to do what they wanted within the |law of the country. He added that new
religious novenents sprang up and vani shed “li ke nmushroonms” in Australia and
that they did not constitute a problem The Mnister recalled the basic
principle of Australian society, which was religious freedom for any

denom nation wi thout the State deciding whether a belief was good or bad, in
order to avoid causing social divisions. Undoubtedly any violations commtted
by a religious group should be sanctioned, but they should not |ead to banning
the religion as such

70. Representatives of the Church of Scientology reported that they enjoyed
total religious freedom including for their places of worship, and
entertained good relations with the authorities. A few minor problens were
menti oned by those representatives, such as the fact that some religious
groups spread negative propaganda against all new religious novenents.
CGeneral | y speaki ng, however, according to the Scientol ogists, their church
mai ntai ned “cordial” relations with the representatives of mjor religions,
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whi ch however kept their distance as a result of their “conservatisni.

Sci ent ol ogy appears to be closer to nminority groups such as the Jehovah's

Wt nesses, the Unification Church, The Famly and the Mornons, and is said to
assist themw th advice, noral support and public relations.

71. Non- governnental representatives nmentioned Australian society's attitude
of tolerance towards new religious nmovenents, chiefly in recognition of the
latter's social activities, such as hel ping drug addi cts and young people.

One coment ator, however, expressed fears regarding the risk of repercussions
foll owi ng events affecting the same conmunities in Europe, where they were
regarded as sects, and also regarding the influence of the nmedia, which tended
to caricature them

(b) The Fam ly

72. The Fami |y, which originated in the former “Children of God” novement,
portrays itself as a new religious novenent based on the teaching of the

Bi bl e, the education of children at honme and community life (about

400 persons).

73. As indicated in the Special Rapporteur's conmunication dated

14 COctober 1993 addressed to the Australian Governnent (E/ CN. 4/1994/79), in
May 1992, the six Family comunities in Sydney and Mel bourne were raided by
the police and nenbers of the medico-social services, who carried out house
searches and took children away fromtheir famlies for questioning and

medi cal exam nations. Several days later the children were returned to their
parents for |ack of evidence supporting charges of sexual abuse against mnors
or the description of the novenent by sonme of the media as a “dangerous sect”.

74. Judi ci al proceedi ngs had been started, partly owing to differing
interpretations of the legal status of teaching in the hone as practised by
The Fam ly. Finally an am cabl e agreenent was reached, which included a
programe of social activities for the children and a tenporary suspension of
proceedi ngs. At the request of Famly |l awers, the Conmonweal t h ombudsman had
ordered an inquiry into the behaviour of the police and nmedi co-socia
services. He recommended that in sensitive areas |ike child abuse,

i nvestigations should be conducted thoroughly and with the | east possible

di sruption to the lives of famlies involved. He recomended changes to the
systemto inprove conmuni cati on between State agenci es and greater
accountability. In Novenber 1993, the case was disnissed by the Children's
Court in New South Wales. The Family has since been seeking damages from
agencies. Famly representatives have appealed for rehabilitation by the

wi t hdrawal of all allegations against them and have expressed fears of
discrimnation on the part of the authorities.

75. The comments nade by the Mnister for Foreign Affairs reported in the
section on the Church of Scientology also apply in the case of The Famly.

C. Situation of the Aboriginals

76. Wthin the framework of the official process of reconciliation with
the Aboriginals (who were the victins in the past of discrimnatory policies
and practices), the Special Rapporteur wanted to exam ne the situation of
Aboriginals with respect to religious and non-religious matters.
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1. Religious matters

77. The | and and sacred sites hold a fundanmental significance for

the Aboriginals, insofar as their beliefs are identified with the land. A
basi c question is therefore the recognition of an Aboriginal religion
intrinsically related to the land within the framework of an Australian

soci ety essentially based on Judeo-Christian and western values. In the view
of the Aboriginals, maintaining the integrity of the |and takes on a religious
di mensi on, which therefore has to be preserved. In nore recent years, steps
have been taken by the Federal and State CGovernnents to recogni ze and protect
the rights of Aboriginals to their |ands and sacred sites, nost inportantly

t hrough the Mabo case and the Native Title Act 1993.

(a) Native titles

78. In 1992, the High Court of Australia held in the Mabo (No. 2) case that
t he conmon | aw recogni zes some formof native title in accordance with the

| aws and custons of the Aboriginals. They found that Aborigi nal peoples may
have mai ntai ned continued links with that [and under traditional |aw.

79. In response to the Mabo deci sion, the Conmonweal t h Government enacted
the Native Title Act 1993. The Act defines native title as “the conmunal,
group or individual rights and interests of the Aboriginal peoples or
Torres Strait Islanders in relation to |land or water” where:

“(a) The rights and interests are possessed under the
traditional | aws acknow edged, and the traditional custons observed, by
t he Aborigi nal peoples or Torres Strait I|slanders;

(b) The Aboriginal peoples or Torres Strait |slanders, by those
| aws or custons, have a connection with the land or waters; and

(c) The rights or interests are recogni zed by the comon | aw of
Australia.”

80. The main features of the Act are that it:

“Recogni zes and protects the existence of native title rights and
interests in the common | aw of Australia;

Val i dat es past Commonweal th acts in relation to I and which m ght
ot herwi se have been invalid as a result of the High Court's decision

Provi des processes for determ ning where native title still exists, for
future dealings in native title land, and for conpensation for
ext i ngui shnent of native title; and

Enabl es compati ble State and Territory laws to be recognized.”

81. Native title is also protected by the Racial Discrimnation Act (Cth).
The Act requires that, to extinguish native title, the Government nust follow
the procedures for extinguishing other interests in land, as to extinguish
native title alone would be racially discrimnatory.
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82. Despite these steps to recogni ze and protect the rights of Aborigina
and Torres Strait |slander peoples to their land and sacred sites, however, it
had been argued that nany Aboriginal and Torres Strait |slander peoples are
unable to benefit fromthese inprovenents because in the past they have been
di spossessed of their |and which has been alienated, their ties to it have
been broken and their traditional |and-1ore has been | ost.

83. It has al so been argued that the Mabo decision and the Native Title Act
do not provide sufficient protection for Aboriginal and Torres Strait I|slander
peoples to own and control their culture and heritage. Sone Aborigina

groups, such as the New South Wal es Land Council, have called for further
legislation to transfer the regul ati on of Aboriginal culture and heritage to
Aboriginal control, particularly with respect to sacred and significant sites
and the return of human remains.

84. M ck Dodson, Aboriginal and Torres Strait |slander Social Justice
Commi ssi oner, al so expressed grave concern that the Federal Governnment's
proposed amendnments to the Native Title Act (NTA) breached its commitnent to
respect the principles of the Racial Discrimnation Act. “Proposals regarding
t he expansi on of pastoral |eases and the erosion of the right to negotiate
woul d override the provisions of the Racial Discrimnation Act (RDA). Far
from enhanci ng the operation of the NTA, | am apprehensive that the
Governnent's anmendnents will sow the seeds of litigation throughout Australia.
This will help none of us.”

85. “The pastoral |ease anmendnents all ow Governnents to expand pastora

| ease interests and uses, while denying affected title holders the procedura
protections which would apply to ordinary title holders in the sane

ci rcunstances. The amendnents are not necessary to protect the existing
interests of pastoralists. They are safe under the current Act”, M ck Dodson
sai d.

86. Proposal s to reduce the scope of the right to negotiate were al so
criticized on human rights grounds. “The Government has proposed renoving the
right to negotiate fromexploration and prospecting titles, allow ng

m nisterial intervention prior to determ nation of clains, making the right to
negotiate a 'once only' process and reducing the time for negotiation and
arbitration”, Mck Dodson expl ai ned.

87. “The Government nistakenly regards the right to negotiate as being a
special 'gift' to indigenous peoples, which it can take away as it pl eases.
The right to negotiate is a recognition of actual native title rights, and its
preservation is essential if native title is to be accorded true equality of
protection. Erosion of the right to negotiate would renmove the bal ance of the
NTA, which protects the titles of all other Australians.”

88. M ck Dodson al so rai sed concerns about the practical inability of native
title holders to protect their rights when activity such as mning is
proposed. This is due to the introduction of a very onerous registration
test, which nust be satisfied by claimnts before they are even entitled to
negoti ate over, not stop, devel opnment of |and under claim
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89. “1 ndi genous peoples are keen to find ways of facilitating |and use
agreenents.” M ck Dodson put forward positive suggestions for enhancing the
role of representative bodies and encouragi ng nedi ati on and the devel opnent of
i ndi genous | and use agreenents. “It is critical that the Government

recogni zes that encouragenent of negotiation and agreement is the way to

achi eve genuine 'workability' and 'certainty' while respecting the rights of
all Australians. The real challenge is to get away fromlitigation and to get
agreenent on practical proposals for devel opnent.”

90. Some concern may al so be felt at the opposition of many politicians to
the Hi gh Court decision of 23 Decenber 1996 (“Wk decision”), which held that
a grant of a pastoral |ease did not necessarily have the effect of
extinguishing native title of the type earlier recognized by the Court in
the Mabo v. Queensl and case.

(b) O her protections

91. Many different kinds of protection, both specific and general, direct
and indirect, are given to the land and to sacred sites, including sacred
objects, and therefore to their religious dinmension. They take the form

ei ther of regional agreenents and | egislation ensuring the protection and
managenment of Aboriginal |ands or Commnweal th and State and Territory | aws on
property and the cultural heritage. These forns of protection are the
expression of an official policy in favour of Aboriginals, based on

wel | -devel oped | egislation. There are still a nunber of difficulties,

however, related to | oopholes and shortcomings in the laws and to interference
with their objective, mainly owing to conflicts of interest.

92. Regardi ng the | oophol es and shortconmings in the law, in the first place
and in general, there is the problemof its conplexity, particularly with
respect to relations between Federal and State systens, that is, between
federal Laws, which are few and protective, and State and Territory | aws,

whi ch are many, uneven in the degree of protection they afford and sonetines
i nadequate in relation to Commonweal t h standards.

93. One criticismwhich is often put forward is the inability of these | aws
derived froma Western | egal systemto take account of Aboriginal values. A
basic difficulty arises fromthe fact that, under sonme |aws, Aboriginals have
to prove the religious significance of sites and their inportance; partly this
is difficult owing to different approaches by different Aboriginal groups to
sacred sites and to the fact that knowl edge of the sites is restricted to a
few gender-specific individuals and partly it conflicts with some Aborigina
val ues and custons, including the inportance given to secrecy.

94. An exanple which illustrates these difficulties is the Hi ndmarsh |Island
case. This case concerned the opposition of a group of Ngarrindjeri women to
the construction of a bridge across H ndmarsh Island, on the grounds that
sacred sites would be affected. Attenpts by the authorities to check the

exi stence of these sacred sites have so far proved ineffective as a result of
the shortcom ngs and | oopholes in the |aws governing the case, because sonme of
the information held by a restricted nunber of wonen is secret and al so
because the information which is available can only be given to other wonen,
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which would inply that the rapporteur of the comm ssions of inquiry and the
M ni ster responsible for Aboriginals to whomthe report is to be submtted
shoul d be wonen.

95. Judge Elizabeth Evatt, in charge of revising the Aboriginal and Torres
Strait Islander Heritage Protection Act, recomended that Aboriginal val ues
and traditions regarding the protection of information should be recognized in
the law, so that the notion of secrecy is legally recogni zed and respected,
while allowing for the comunication of non-secret information.

96. Wth regard to criticismof the protective effects of the | aw, many

non- gover nmental conmentators pointed out that, as a result of |oophol es and
shortcomings in the law, the authorities were able to interfere with the
religion of Aboriginals, who were asked to prove the religious significance of
a site and its inportance and to reveal religious secrets. Mre protective

| egislation is required, incorporating Judge Evatt's recomrendati ons,
according to non-governmental representatives, in order to prevent any

i mpai rment of religion and to ensure that discretionary power in the hands of
the authorities, is shared with the Aboriginals.

97. The protection of |ands and sacred sites also raises the issue of
returning objects of religious significance, including sacred objects,
non- sacred but val uabl e objects, and human remains.

98. In 1990, the ministers of the Conmonwealth, States and Territories
adopted a policy based on the recognition of Aboriginal cultural property,

whi ch gave priority to the return of human remains and cul tural property to
the Aboriginals. Legislation was passed for that purpose and other acts were
to be amended. Some Australian nuseuns have returned collections of sacred
obj ects and val uables, as well as human remains, to their original owners (one
exanpl e being the return in 1988 by the Victoria Miseum and National Miuseum of
Australia of the Murray Bl ack collection of some 1,300 objects), while others
have sought to cooperate with Aboriginal comunities, particularly by managi ng
collections and cultural presentations so as to ensure that secret/sacred
items are handled with respect and sensitivity. Nevertheless, the
repatriation of objects held by museuns and institutions abroad, especially in
Britain, is slow, despite sone inprovenents. For exanple, national museuns in
the United Kingdom have clainmed that difficulties have arisen due to

| egi sl ati on which prevents the disposal of their collections. In an
interview, the Mnister for Foreign Affairs recalled that the Australian
Governnment's policy was to seek the repatriation of Aboriginal property.

2. O her areas

99. Despite the official policy of conciliation towards Aboriginals, the
latter still appear to occupy a marginal place in econom c and soci al areas,
as shown by the frequent occurrences of alcoholism domestic violence and
unenpl oyment in those comunities.

100. In the area of enploynment, there is said to be a reluctance on the part
of private enployers due to mistrust of Aboriginals, who have to fulfi
religious duties, sonetines for long periods of tine, for instance on the
occasi on of a death or of religious cerenonies. According to this view, it
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woul d be difficult to reconcile religious practice and the exercise of
uni nterrupted professional activity. Clearly there can be clashes between

western val ues and Aboriginal values. |In fact, a canmpaign to inform
non- Abori gi nal enpl oyers would be one way of denonstrating the Aboriginals’
wish to work while practising their religion. It is quite possible to reach

wor k agreenents all owi ng special | eave arrangenents for the Aboriginals. Like
other religious communities, the latter also claimrecognition of their
religious days in the workplace. In public enploynent, the principle of
positive discrimnation in favour of Aboriginals has been applied, especially
to all ow them access to teaching jobs, thus showing that it is not inpossible
to reconcil e enploynent and Aboriginal religious practices.

101. In the field of education, the authorities' policy is ainmed at the ful
integration, fulfilment and recognition of Aboriginals, partly by facilitating
their access to education as students and teachers and partly through schoo
curricula maki ng non-Abori gi nal s aware of Aboriginal culture and religion

Some Abori gi nal s have expressed the wish to be nore closely consulted in the
preparati on of school curricula.

102. The authorities' efforts to inprove the situation of Aboriginals are

t her ef ore genui ne, but need strengthening to ensure that economc interests
(enpl oynent of Aborigi nals, econom ¢ devel opnent projects and sacred sites)
are fairly reconciled with those of the Aboriginals and to ensure that
expressions of political intolerance (such as the speech by MP Paul i ne Hanson)
are not allowed to affect the fragile, slow process of recognition and
assertion of Aboriginals in Australian society.

[11. CONCLUSI ONS AND RECOMVENDATI ONS

103. The Speci al Rapporteur considered tolerance and non-discrimnation based
on religion or belief in the Australian | egal systemand in Australian
society. His analysis concerned the situation of religions and belief in
general and in particular the Muslim Jew sh, Buddhist and Hindu mnorities
and the Church of Scientology and The Fanmily; he paid particular attention to
the consideration of religious and non-religious matters and rel ati ons between
religions and society and the State.

104. In the light of his study and the consultations he undertook in the
course of his visit, the Special Rapporteur considers that the situation in
Australia with regard to tol erance and non-di scrimination based on religion is
generally very satisfactory. There are a few exceptions to broadly positive
condi tions which should be nentioned, however, and which should be dealt with
and put right.

105. An undeni able factor of religious tolerance in Australia is the
country's attachnment to denocracy, its sound denocratic institutions and the
Government's multicultural policy fostering a culture of tolerance and ai nmed
at the integration rather than the assinilation of all conponents of society;
to that may be added an approach to secularity which favours not the rejection
of religions and new religious novenents (or sects), but equality for al

under the prevailing |law. This denocracy, a source of tolerance in genera

and religious tolerance in particular, is firmy rooted in a culture and
tradition of tol erance.
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106. Australia therefore provides an original exanple of integrated

mul ticulturalismand religious tolerance. This nulticultural, mltiracial and
multi-religious edifice, which is in fact recent, is marked by the coexistence
of diversity and the managenment of plurality, while offering the advantage of
ensuring respect for the specific character of individual conmunities and
their integration within Australian society.

107. This unfinished experinment undoubtedly constitutes a contribution by
Australia to the international comunity, in terns of a denobcratic system of
soci ety founded on respect for and the viability of diversity, especially
religious diversity. It is worth highlighting the role of established,
politically driven institutions, which endeavour to respond to the needs of
soci ety, including those of its mnorities, and provide ways of alleviating
all tensions: these are (a) the judicial system wth judges who recogni zed
many of the liberties of citizens even before the law did, in accordance with
t he conmmon | aw system and the Hi gh Court, which has interpreted the principle
of religious neutrality in a conciliatory and bal anced spirit (allow ng public
subsi di es for denom national schools if granted wi thout distinction) and which
defines religion in such a way that nobst of the new religious novenents or
sects can find their place in it; and (b) national institutions, such as the
Human Ri ghts and Equal Opportunity Conmm ssion and the Ethnic Affairs
Conmi ssi on.

108. Religious, and in particular Muslim Jew sh, Hi ndu and Buddhi st
mnorities, generally express satisfaction regarding their situation, which
they sometimes go as far as to consider privileged conpared with other
countries. They are able to flourish as mnorities and enjoy the State's
political, institutional and financial support, so that insistent clainms for
greater specificity are able to express thenselves quite naturally.

109. Broadly speaking, the situation with regard to tol erance and
non-di scrim nation based on religion or belief seens at first sight to present
sonme paradoxes, although these do not generally give rise to problens.

110. In the first place, as part of its nmulticultural policy, Australia
manages to reconcile cultural, ethnic and religious diversity and the

mai nt enance or even the devel opnent of comunity specificity, including
religious specificity, with the integration wi thout assimlation of these
mnorities in society, or civitas, in the broad sense of the term Countries
with mnorities which have difficulty reconciling their specific interests and
the general interest of the State could find inspiration in the Australian
experinment, bearing in mnd the different circunstances which apply.

111. This harnonization of specific interests and the general interest and
especially the non-interference between citizenship and mnority identities,
is therefore remarkabl e and worthy of interest.

112. Whereas nost non-Christian mnorities are noteworthy for their
religiosity, expressed in terns of religious practice, religious education and
their religious clains, especially for recognition of religious days, the
predom nantly Christian Australian popul ati on, whose history and traditions
reflect Christian |eanings, engages in little religious practice and is
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tending increasingly to lose its belief altogether. 1In fact, religion is not
an essential factor for the nmajority of the Australian population, which is a
product of nodern secul arism

113. There is nevertheless a great degree of religious tolerance, linked to a
tradition of tolerance, or even indifference on the part of Australians in
general towards religion. This predomnantly indifferent attitude towards
religion coexists al ongside the devel opment of minorities and many religi ous
novenents, which are said to cost the public finances dearly (through tax
relief, public subsidies, etc.).

114. There are sonme exceptions, however, to a generally positive situation
whi ch shoul d be taken into consideration and renedi ed; these exceptions
concern mnorities and especially Aboriginals.

115. Wth regard to nminorities, obstacles to the construction of places of
worship or religious training centres for Muslim Hi ndu and Buddhi st
mnorities have at tines been observed; this is nostly due to opposition by
one sector of the popul ati on founded on ignorance, which encourages

mani festati ons of racism For instance, in the case of Muslins, the Gulf war
led to incidents involving Miusli mwonen wearing the headscarf (see para. 44)
and nore generally to the expression of opinions where |Islamwas associ ated
wi th Saddam Hussein and terrorismw th Arabs and Muslims. Such bouts of

raci smcan affect a whole community, in that particular case, Asian and
Muslim  There have al so been outbreaks of anti-Semitism in the formof acts
of vandal i sm agai nst synagogues and Jew sh ceneteries, and verbal attacks.

116. The intolerance which is manifested is not religious, however, but

raci al, founded on ignorance and encouraged by extrem st political speeches,
such as those of MP Pauline Hanson. Such manifestations of racismtowards
mnorities, as well as Aboriginals, are nevertheless a m nor phenonenon, which
is rejected by a ngjority of the population (in a survey, 70 per cent of
respondents recogni zed the benefits of the multicultural policy). They are to
sonme extent neutralized through inter-faith dialogue and cleverly conbated by
the authorities on the whole through institutions applying a clear policy of
mul ticulturalismand through the Iaunch of an educational canpaign to combat
raci sm

117. In this respect, the Special Rapporteur would like to recall that
education can play a prine role in preventing intolerance, including racia

and religious intolerance, by dissemnating a culture of tolerance anong the
masses. It can contribute decisively to the internalization of val ues based
on human rights. The State is therefore encouraged to develop a nationa
education policy, coordinated at the Federal, State and Territory |evels.

This policy should of course be directed at schools, teachers and students
alike. In this connection, the Special Rapporteur wel comes the educationa
activities of the National Children's and Youth Law Centre and especially
their excellent brochure entitled “Know your rights at school”, which includes
i nstructive cards on a nunber of basic topics, including discrimnation and
religion at school. Such experinments should be given careful consideration by
the States in their education policies in order to promote a real culture of

t ol erance.
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118. The Speci al Rapporteur further recommends that an educati onal camnpaign
be conducted for the benefit of the nmedia, which all too often carry
caricatural or even totally biased i nages, which are harnful to mnorities and
toreligion. A sad exanple of this is the nedia coverage that was given to
the Gulf war. It would be extremely useful to inplenment the Specia
Rapporteur’'s reconmendations in the area of advisory services

(E/ CN. 4/ 1995/ 91), such as the organi zati on of workshops for nedia
representatives to acquaint themw th the inportance of dissem nating
information in conformity with the principles of tolerance and

non-di scrimnation in general and with regard to religion and belief in
particular. This would be a way of informng the nedia and through them of
educating society and form ng public opinion in accordance with the
above-nmenti oned principles.

119. Simlarly, as explained in the National Children's and Youth Law Centre,
encour agenent should be given to the offer of prizes for journalists who have
written articles on mnorities in line with the principles of tol erance and
non-di scrimnation. A further positive inmpact on the public could be achieved
by introducing characters representing different beliefs as part of a nessage
of tolerance, respect and nutual enrichnment in television programes, and
especially in the screenplays of popular television series.

120. Wth regard to Aboriginals, the official policy of reconciliation should
be pursued and further strengthened in the area of religion. It would be
useful to reaffirmrecognition of Aboriginal beliefs as religious beliefs and
to reflect that recognition in particular in surveys of religious nmenmbership
in the country.

121. Wth regard to native titles, the Special Rapporteur wi shes to reiterate
t he concern of the Aboriginal and Torres Strait |slander Social Justice

Commi ssioner with regard to the Federal Government's proposed anendnents and
respect for the High Court's “Wk Decision”. Native titles are in fact
fundamental and | egislative and jurisprudential advances in this respect mnust
not be called into question

122. Wth regard to legislation, while noting with satisfaction the |egal and
| egi sl ative arrangenents devel oped and i nplenented for the protection of |and
and sacred sites, including religious objects, and for the return of the
religious and cultural heritage, the Special Rapporteur recomends ensuring
uniformty of such legislation at the Federal and State levels, as well as its
effectiveness in relation to its assigned objective, particularly by

i dentifying and renedyi ng shortcom ngs and | oophol es. The reconmendati ons of
Judge E. Evatt should be heeded, to ensure that Aboriginal values are fully
taken into account in |egislation, particularly the notion of the secrecy of
certain types of information and their circulation and publication, according
to the gender and function of a limted group of persons. It is further
recomended that current |egislation should fully guarantee that Aboriginals
partici pate and share in decision-mking on an equal footing with the

aut horities concerned.

123. Wth regard to the return of objects belonging to the Aboriginals'
cultural and religious heritage which are | ocated abroad, especially in
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nmuseuns, the States concerned should be encouraged to cooperate by renoving
any political, legislative or other obstacle to the return of the objects as
qui ckly as possi bl e.

124. Wth regard to conflicts of economic, political and religious interests,
the Special Rapporteur would like to recall that freedom of belief, in the
present case, that of the Aboriginals, constitutes a basic issue and deserves
even stronger protection. The freedomto manifest belief is also recognized,
but may be subject to limtations insofar as these are strictly necessary, as
stipulated in article 1, paragraph 3, of the Declaration on the Elimnation of
Al'l Fornms of Intol erance and of Discrimnation Based on Religion or Belief and
article 18 of the International Covenant on Civil and Political Rights.

125. The manifestation of belief therefore needs to be reconciled with
political, econom c and other rights and concerns, which are just as
legitimate, through dial ogue and respect for all parties, including
Aboriginals. Wth regard to the Hi ndnmarsh Island case, the Special Rapporteur
calls for a serene approach to the matter and a conciliatory settl enent
between the parties.

126. Lastly, the Special Rapporteur welcones the authorities' efforts to
ensure that Aboriginals cease to be an excluded community and enjoy all their
rights, especially econonmc, social and cultural rights, by applying the
principle of positive discrimnation. The private sector, especially

enpl oyers, should echo this policy and be aware of the inmportance of
Aboriginal beliefs. Considering that Aboriginals are in general economically
mar gi nal i zed and affected by unenpl oynment, sonetinmes as a result of their
religious constraints, special protection should be given to that comunity,
especially by encouraging a change in attitudes in order to arrive at a
conmprom se between econom ¢ considerations and religious practice.

127. General ly speaking, the Aboriginal question should be considered with
nore understanding in Australian society, with a view to elimnating any
surviving fornms of racismrelated to historic, social and econom c factors
whi ch also affect religion



