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| nt r oduction

1. In his report to the Comm ssion on Hunan Rights at its

fifty-first session the Representative submitted a conpilation and anal ysis of
I egal norns relevant to the protection of internally displaced persons
(E/CN. 4/ 1996/ 52/ Add. 2, hereafter Conpilation and Anal ysis of Legal Norms).

The Conpil ation and Anal ysis focused on the guarantees relevant to internally
di spl aced persons, i.e. for the situation of such persons during displacenent
and return. It also noted that it was necessary to discuss the | egal norns
relevant to the protection from displacenent and to a right not to be

di spl aced, in order to achi eve conprehensiveness in the el aboration of the

| egal framework that relates to displacenent. Although certain chapters of
that report nmentioned these issues, it was decided to undertake a detailed
analysis in a separate study. The present report contains the results of that
study. It builds heavily on, and makes frequent references to, the
Conpi | ati on and Anal ysis of Legal Nornms and should be read in conjunction with
it. Together with the Conpilation and Analysis, it forned the basis for the
preparation of guiding principles providing protection in all phases of

i nternal displacenent: protection fromdisplacenent, during displacenent and
in the period of return and reintegration. These Guiding Principles on

I nternal Displacenent are presently before the Commi ssion

(E/ CN. 4/ 1998/ 53/ Add. 2).

2. The Conpil ation and Analysis, this study and the guiding principles
were prepared under the direction of the Representative by a team of experts
in international law. This study was prepared by Maria Stavropoul ou (G eece)
as a pro bono consultant in 1996 and reviewed by | egal experts in CGeneva,

i ncluding Robert K. Goldman (United States of Anmerica), Walter Kalin
(Switzerland), Manfred Nowak (Austria), Daniel Helle of the Ofice of

the United Nations Hi gh Conmi ssioner for Human Ri ghts ( OHCHR)

Jean-Francoi s Durieux of the Ofice of the United Nations Hi gh Comm ssi oner
for Refugees (UNHCR) and Toni Pfanner and Jean-Philippe Lavoyer of the
International Committee of the Red Cross (ICRC) in October 1996 and

April 1997. The contributions of international humanitarian agencies, as wel
as the Brookings Institution - Refugee Policy G oup Project on Interna

Di spl acenent should al so be acknow edged.

3. Forced di spl acenent as understood in this paper involves policies that
have the purpose or the effect of conpelling people to | eave their hone and
pl ace of habitual residence, including in sone cases relocating themto

anot her area of the country, against their will. The absence of such will or
consent inplies that there is a certain amunt of coercion. The rel evant
guestion then is whether such coercion is lawful. |If a real choice exists for

t he persons concerned as to whether to |leave or not, in other words, if they
coul d reasonably be expected to choose to remain in their home areas, their

movement is voluntary. The sane applies to situations where the nmovenent is
undertaken with the genuine and i nfornmed consent of the persons concerned. 1/

4. Forced renoval from one’s honme and home area and rel ocation to another
area of the country may be based on legitimate grounds and undertaken in
accordance with international and donestic law. In other cases, however, they
may not be conpatible with international |law and will be arbitrary. 1In

principle, four different types of such violations are identifiable: First,
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the eviction or displacenment of persons is unlawful if it is based on grounds
not perm ssible under international |law. This aspect of the right not to be
arbitrarily displaced inmplicitly derives fromthe rights to freedom of
novenent and residence, to the inviolability of the home and to housing.
Second, a violation mght occur if mnimmprocedural guarantees are not
conplied with. Third, the manner in which an eviction is carried out may

vi ol ate other human rights such as personal liberty, freedomfromtorture,

i nhuman and degrading treatnment or even the right to life. Finally, the
effects of evictions and di splacenent nmay have a negative inpact on the

enj oyment of other human rights, in which case the State is required to take
measures to respond to the concerns that arise, in accordance with its

obl i gations under international law, as defined in the Conpilation and

Anal ysi s of Legal Norns.

5. In many cases the State will be responsible for and actively involved in
carrying out displacement policies. |In other cases the State may condone,
tolerate or acquiesce to such policies and its role may be nmore difficult to
di scern. However, even in cases where the precise role of the State is

uncl ear, the effect of such policies and their consequences for the enjoynent
of human rights will be sufficient to determine the legality or illegality of
the forced novement and the obligations of the State concerned vis-a-vis the
persons so noved (displaced). Were it is deternmned that the forced renoval
of people is a result of (active or passive) State policy and is illegal
guestions of State responsibility arise.

6. In addition, where forced novenent has the purpose or effect of

genoci de, torture, inhuman or degrading treatnment, slavery, or systematic
discrimnation (e.g. apartheid), it could entail individual crimna
responsibility of the perpetrators under international law. In this context
the responsibility of non-State actors insofar as they carry out displacenment
nmust al so be exani ned.

7. This study briefly exanmi nes the general international |egal context in
whi ch States have obligations under international |law not to arbitrarily
di spl ace persons under their jurisdiction. It also exanmines in detail the

specific legal provisions relating to forced di splacenent found in

i nternational human rights and humani tarian | aw, including the grounds
justifying displacenent and the conditions under which it can be lawfully
carried out. Finally, the study discusses the specific protections afforded
to i ndi genous peoples in cases of displacenent.

I.  THE GENERAL | NTERNATI ONAL LEGAL CONTEXT

8. Prevention of displacenent is inherent in respect for human rights and

i nternational humanitarian law. As the General Assenbly and the Comr ssion on
Human Ri ghts have frequently enphasi zed, many situations of displacenent could
be avoided or mnimzed if international |aw were adequately adhered to. 2/
The efforts to identify the causes of displacenment and focus on the
responsibility of the State concerned, as well as on renedies, have increased
in recent years, as internal conflicts have proliferated, become nore conpl ex
and protracted, and often threaten international peace and security. VWhile
internal displacenent is in nost cases the direct result of generalized

vi ol ence and arnmed conflict, the weakness of States, the inadequate
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functioning of political and judicial organs, ethnic tensions, as well as
poverty and environnental degradation are all inplicated. The enjoynent of
civil, political, economc, social and cultural rights is invariably
jeopardi zed in such circunstances, as the State fails to defend its citizens
against their violation, or itself violates their rights. State
responsibility in the context of displacenment is relevant to prevention, as
much as to the protection and assistance of those already displaced, and the
search for lasting solutions

A. Violence and threats affecting life and personal security

9. Loss of life, brutality, violence and threats thereof that create a
climate of insecurity frequently force people to flee their honmes: for
i nstance, in cases of direct or indiscrinmnate attacks on civilian sites. 1In

fact, violence and threats affecting |life and personal security are a
particularly effective and frequently used nmeans of inducing displacenent and
are often also enployed in the course of displacenent. |In sone cases the
forced movement of persons may anmpunt to genocide, including “ethnic
cleansing”, or to inhuman and degradi ng treatnent.

10. The right to life is the nost fundanental human right, obliging the
State not only to abstain fromviolating it, but also to protect it. Mny
human rights derive fromor relate to the right to |life, such as subsistence
rights, including the right to food and health, and therefore should be viewed
in conjunction with this right. The Conpilation and Analysis of Legal Norms
(paras. 66-142) presents a conprehensive analysis of the right to life as
applicable and relevant to internally displaced persons, which is also
relevant in the context of protection fromdisplacenent. 1In this context it
shoul d be noted that the use of chem cal and biol ogi cal weapons which may
cause the displacenent of great nunbers of persons is clearly prohibited under
customary 3/ and conventional 4/ international |aw

B. Discrimnation

11. Systematic patterns of discrimnatory treatnent in the enjoynment of
civil, political, economc, social and cultural rights, discrimnation against
persons belonging to mnorities or indigenous peoples and discrimnatory
econom ¢ or social policies are often responsible for forced novenents of

per sons.

12. The prohibition of discrimnation, however, appears in nmost human rights
conventions and declarations, either in the form of non-discrimnation clauses
or equal protection clauses, as discussed in the Conpilation and Anal ysis of
Legal Nornms (paras. 48-57). 1In addition, certain provisions such as those
found in article 26 of the International Covenant on Civil and Politica

Ri ghts (1 CCPR) guarantee equality before the I aw and freedom from
discrimnation in the equal protection of the law in general. 5/ These
“govern the exercise of all rights, whether protected under the Covenant or
not, which the State party confers by law on individuals within its territory
or under its jurisdiction ...”. 6/

13. Al t hough not many of these instrunments define “discrimnation”, the term
is commonly understood to inply any distinction, exclusion, restriction or
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preference which is based on any specified ground, and which has the purpose
or effect of nullifying or inpairing the recognition, enjoynent or exercise by
all persons, on an equal footing, of all rights and freedons. 7/ Not every

di stinction, however, constitutes discrimnation, only those that are not
based on reasonabl e and objective criteria. 8/

C. Inplantation of settlers
14. A particularly serious formof discrimnation is the inplantation or
establishnment of settlers. |Inplanting settlers or allowing themto settle in

a territory, including occupied territory, or transferring a nore “conpliant”
popul ation for military objectives (to maintain better control, to discourage
i nsurgent activity, etc.) and non-mlitary objectives (denopgraphic
mani pul ation, future annexation, etc.) is a form of population novenment which
may cause, or mmy be caused by, discrimnatory practices, and may, in
consequence, result in internal displacenent. The settlers may thensel ves be
internally displaced, if settled in an area other than their own against their
will.

15. The inplantation of settlers will violate the principle of

non-di scrimnation where the settlers receive preferential treatnment vis-a-vis
the popul ation into whose territory they nove and where this results in
institutionalized discrimnation against the affected popul ation

16. International humanitarian | aw contains explicit prohibitions against
the inplantation of settlers. Article 49 of the Geneva Convention relative to
the Protection of Civilian Persons in Tinme of War (hereafter Fourth Geneva
Convention) in article 49 expressly stipulates that the Cccupyi ng Power “shal
not deport or transfer parts of its own civilian population into the territory
it occupies”. 9/ In the case that the evacuation of the (protected)

popul ation from occupied territory by the Gccupyi ng Power is necessary

(i.e. if the security or inperative mlitary reasons so dermand), paragraph 2
of article 49 expressly requires that this popul ati on be brought back to their

hones after the end of the hostilities. “Settlement” of protected persons in
anot her part of the territory by nmeans of evacuation is thus prohibited.
Furthernore, article 85 (4) (a) of Protocol | typifies the wilful “transfer by

t he Cccupyi ng Power of parts of its own civilian population into the territory
it occupies " as a grave breach of the Protocol. 10/

D. Evictions and |loss of |land and housi ng

17. Peopl e may becone di spl aced because their |and or other real property is
confiscated or expropriated, or they may, de facto or de | ege, |ose the
possibility of using the land or property in question, for instance due to
mlitary attacks, conflicts over land, or poorly planned and executed

devel opnent projects that render an area uninhabitable. 1In other cases,
traditional fornms of ownership and use of land nay not be recogni zed by a
State’s legal system leading to |loss of tenure and | andl essness.

18. The Conpil ation and Anal ysis of Legal Norns (paras. 270-283) anal yses
the protections of property available in universal and regional human rights
l aw and international humanitarian law. As nmentioned there (para. 274), the
i ndividual’s right to own, possess and/or use private property is not
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absolute. It may be subject to certain interests of society as provided by
| aw and/or to such linmtations as “the just requirenments of norality, public
order and the general welfare in a denocratic society”. 11/ States are
entitled in such instances to take private property for public purposes,
according to the doctrine of “em nent domain” or other simlar institutions.

19. Neverthel ess, in addition to being in conformity with the | aw and
undertaken in the interest of society, expropriation and confiscation cannot
be inmposed arbitrarily and nmust be made use of only exceptionally and subject
to all applicable human rights standards. Particular restrictions on the
State’s power to proceed with expropriation and confiscation may apply in the
case of persons greatly affected by loss of their land, such as peasants or

i ndi genous peopl es. \Were subsistence and cultural values are threatened,
persons at risk of displacement are entitled to additional human rights
protections. 12/

E. Negative inpact of devel opnent projects

20. Devel opnent projects often contribute in significant ways to the
realization of economic, social and other human rights. However, there is
growi ng awar eness that devel opnent projects and their inpact on land tenure
and on the natural environnent nmay have negati ve consequences on the enjoynent
of human rights that need to be addressed. The World Bank and ot her

i nternational financial institutions have recognized that in the case of
evictions and relocation or resettlenent undertaken to facilitate devel opnent
projects, such as the building of dans, roads and airports, the feasibility,
necessity and proportionality of the project to the goals to be achieved nust
be exam ned and provision for the conpensation, resettlenent and
rehabilitation of the displaced nust be nade prior to its commencenment. The
Worl d Bank has issued guidelines relating to involuntary resettl enent
specifying in detail these norns. 13/ The guidelines marked an inportant step
in formulating requirenents for projects that might [ead to displacement. 14/

21. Regardi ng resettlenent in other areas, the Wrld Bank guidelines require
the community participation both of those to be settled el sewhere because of
devel opnent projects that uproot them and of the host comunity. The

gui del i nes recogni ze their involvenent as critical and point out a nunber of
practical measures to be inplenented: cooperation with |Iocal NGOs that can
provi de assi stance and ensure comrunity participation, regular neetings

bet ween project officials and communities, provision of adequate information
and provision of conpensation to the host conmunities for |and or other assets
provided to the resettlers.

22. Furthernmore, the Wrld Bank guidelines recomrend the following with
regard to the expropriation of property, resettlenment and conpensation: \ere
resettl ement is unavoidable, the identification of several possible relocation
sites and their denmarcation are necessary prior to the conmencenent of
resettlenent. For |and-based resettlenent, the new site's productive
potential and | ocational advantages should be at |east equivalent to the old
site. For urban resettlers, the new site should ensure, inter alia,

conpar abl e access to enploynent, infrastructure, services and production
opportunities. The conditions and services in host comunities should
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i nprove, or at |east not deteriorate: inproved education, water, health and
production services to both groups fosters a better social climate for their
integration and in the long run prevents conflicts.

23. In addition, it is recognized that valuation of |ost assets and paynent
of compensation involves a nunber of measures, such as publicizing anong
people to be displaced the I aws and regul ati ons of valuati on and conpensati on
devel opi ng nechani sms to prevent illegal encroaches and squatters;
establ i shing access to resources and earning opportunities that are culturally
accept abl e and equivalent to those prior to displacenment. The guidelines
recogni ze as vul nerable groups at particular risk the indigenous, the |andless
and sem -l andl ess, and househol ds headed by femal es who may not be protected

t hrough national |and conpensation | egislation

24, Furthernore, devel opnent projects nust be designed in such a way as to
m ni m ze any negative inpact on the environment and consequent |oss or
degradation of property, by ensuring that such projects are environnentally
sound and sustai nable. 15/

25. In the case of international financial institutions and corporations,
the Committee on Economic, Social and Cultural Rights has stated that
“international agencies should scrupul ously avoid involvenent in projects

whi ch, for exanple ... pronote or reinforce discrimnation against individuals
or groups contrary to the provisions of the Covenant, or involve |arge-scale
evictions or displacenment of persons without the provision of all appropriate
protection and conpensation ... . Every effort should be nade, at each phase
of a devel opnent project, to ensure that the rights contained in the Covenant
are duly taken into account”. 16/

F. Danmmge to the environnent

26. Large-scal e damage to the environment often causes or compounds forced
movement s of persons. Such damage may result from scorched-earth tactics,
nucl ear tests, unsafe industrial projects, subnergence caused by the building
of dans, chemical or radiation |eaks or the novement of hazardous waste.

27. International environnental |aw increasingly regulates human activities
that threaten environnental sustainability or cause environnental damage.

Such is the case with the Basel Convention on the Control of Transboundary
Movenent s of Hazardous Wastes and Their Disposal, the Convention on Long-Range
Transboundary Air Pollution, the Vienna Convention for the Protection of the
Ozone Layer, the Convention on Environnental |npact Assessment in a
Transboundary Context, the United Nations Franework Convention on Climate
Change and the United Nations Convention to Conbat Desertification in those
Countries Experiencing Serious Drought and/or Desertification, particularly in
Africa.

28. Wth regard to international humanitarian |aw, article 35, paragraph 3,
of Protocol | provides that “[i]t is prohibited to enmpl oy methods or neans of
war fare which are intended, or nay be expected, to cause w despread, |long-term
and severe damage to the environnment”, while article 55, paragraph 1, provides
that “[c]are shall be taken in warfare to protect the natural environment

agai nst wi despread, |long-term and severe damage. This protection includes a
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prohi bition of the use of nethods or nmeans of warfare which are intended or
may be expected to cause such damage to the natural environment and thereby to
prejudi ce the health or survival of the population”. 17/

G Ooligations of non-State actors

29. Di spl acement is a phenonenon in which actors other than the State, or in
addition to it, may also be involved. |In situations of armed conflicts these
are usually arnmed opposition groups and paramilitary groups; 18/ in other
situations they nmay be drug traffickers; in still other situations, they may
be corporations that are involved in | arge-scale projects, or landlords. 19/

30. Abuses committed by non-State actors generally do not entail the
responsibility of the States under human rights treaties, unless they are

i nstigated, encouraged or at |east acquiesced to by the Government concer ned;
otherwi se they are typically labelled as infractions of a country’s donestic

laws. In such cases, the State is expected to take neasures, to the best of
its ability, to prevent further displacenent, to alleviate the plight of the
di spl aced and to bring those responsible to justice. |If such abuses conprise

war crinmes or crimes against humanity, including grave breaches of

i nternational humanitarian | aw and the crines of genocide and apartheid, they
could entail individual crimnal responsibility of the perpetrators under

i nternational |aw.

31. In addition, international humanitarian |law deals with armed opposition
groups in the case of arned conflicts in comopn article 3 to the Geneva
Conventions and Protocol Il. Conmon article 3 to the Geneva Conventi ons

applies to all parties to a non-international armed conflict and obliges them
at a mininumto respect the basic principles of humane treatnment. A nunber of
criteria have been proposed to distinguish the types of actors and conflicts
to which common article 3 is applicable, as discussed in the Compilation and
Anal ysis of Legal Nornms (para. 39). 20/

32. Furthernore, Protocol Il applies to non-international arnmed conflicts
“which take place in the territory of a High Contracting Party between its
armed forces and dissident armed forces or other organized armed groups which
under responsi bl e command, exercise such control over a part of its territory
as to enable themto carry out sustained and concerted mlitary operations and
to inplenent this Protocol”

I'l. LAW RELATI NG TO FORCED DI SPLACEMENT

33. Few express international |egal norms exist which protect people against
i ndi vidual or collective eviction and di spl acenent or transfer from one region
to another within their own country. However, if pieced together, these point
to a general rule according to which forced displacement may not be effected
in a discrimnatory way nor arbitrarily inposed. The present section exan nes
t hese provi sions.

A. Freedom of novenent and choice of residence

34. Forced di splacenent is the denial of the exercise of freedom of nmovenent
and choice of residence, since it deprives a person of the choice of moving or



E/ CN. 4/ 1998/ 53/ Add. 1
page 10

not and of choosing where to reside. Under existing |aw, therefore,
protection agai nst individual or collective internal transfers is inferred,
inter alia, fromthe right to freedom of nmovenent and choi ce of residence.
This freedomis expressly recognized as a human right in article 13 (1) of the
Uni versal Declaration 21/ and is simlarly guaranteed in article 12 (1) of the
| CCPR whi ch reads:

“Everyone lawfully within the territory of a State shall, within that
territory, have the right to liberty of novenment and freedomto choose
his residence.”

35. Simlar guarantees are contained in regional instrunents - for
exanple, in article VIIl of the Anerican Declaration, article 22 (1) of the
Ameri can Convention, article 2 (1) of the Protocol No. 4 to the European
Convention, 22/ and article 12 (1) of the African Charter. 23/

36. Furthernore, forced relocation to a particular area follow ng renoval,
including in the context of “villagization programes” or “bani shnent”, may
amount to arbitrary detention, in addition to an infringenent of freedom of
novenent .

37. Most uni versal and regional human rights instrunments permt States to

pl ace restrictions on freedom of residence and novenent during situations of
tensi ons and di sturbances, or during disasters. These restrictions may permt
certain, limted forced novenent of persons or their settlenent in other
areas. Article 12 (3) of the I CCPR provides that the freedom of nmovement and
choi ce of residence

“shall not be subject to any restrictions except those which are

provi ded by |l aw, are necessary to protect national security, public
order (ordre public), public health or norals or the rights and freedons
of others, and are consistent with the other rights recognized in the
present Covenant.”

38. Articles 22 (3) and (4) of the Anmerican Convention, article 12 (2) of
the African Charter and article 2 (3) and (4) of the Protocol No. 4 to the
Eur opean Convention also set forth the requirenents and criteria for validly
restricting the otherwise free exercise of this right. Article 22 (3) of the
Ameri can Convention allows restrictions “only pursuant to a law to the extent
necessary in a denocratic society to prevent crine or to protect nationa
security, public safety, public order, public norals, public health, or the
rights or freedons of others”. Under paragraph 4 of this article, the
exercise of the right to nove about and reside in a country may al so be
restricted “by law in designated zones for reasons of public interest”. The
Protocol No. 4 to the European Convention, in article 2 (3), provides that
“[n]o restrictions shall be placed on the exercise of these rights other than
such as are in accordance with | aw and are necessary in a denpcratic society
in the interests of national security or public safety for the maintenance of
ordre public, for the prevention of crime, for the protection of health or
morals, or for the protection of the rights and freedons of others”.
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39. The application of such restrictions nust be prescribed by |aw, based on
one of the enunerated grounds justifying limtations, respond to a pressing
public or social need, pursue a legitimte aim and be proportionate to that
aim 24/

40. In the case of article 12 (3) of the ICCPR it has been suggested that
restrictions to freedom of novenent and choi ce of residence nust be set down
by a legislative body. 25/ 1In this sense the “law nust be accessible to al
those subject to it, and nust have an adequate degree of certainty. 26/
Furthernore, any restrictions nust be “consistent with the other rights” in
the 1 CCPR.  So, for instance, banishment within the State's territory is only
perm ssi bl e as puni shnent when it is inposed in conformty with the guarantees
in crimnal proceedings set down in articles 14 and 15 of the ICCPR 27/ The
right to an effective renedy is also of rel evance here.

41. In addition, article 12 (3) of the ICCPR requires that such restrictions
be necessary. A restriction is consistent with the |egal proviso in

article 12 (3) when it is necessary for achieving one of the |isted purposes
for interference. Despite the broad discretion accorded the nationa

| egi sl ature, the requirenent of necessity is subject to an objective nm ninum
standard. 28/ The decisive criterion for evaluating whether this standard has
been observed is the principle of proportionality in the given case. Every
interference thus requires a precise bal ancing between the right to freedom of
movement and those interests to be protected by the interference. 29/

Finally, restrictions on Covenant rights are always exceptions and nmay

t herefore not becone the rule. 30/

42. The perm ssible reasons for interference under article 12 (3) of the
| CCPR are “national security”, “public order (ordre public)”, “public health”
“public norals”, and the “rights and freedons of others”. National security

is endangered only in grave cases of political or mlitary threat to the
entire nation, so that persons nmay have to be tenporarily relocated in such
situations. Pernmissible restrictions on freedom of internal movement and

resi dence on the ground of public order (ordre public) 31/ that could
exceptionally justify displacenent may include cases of devel opnent and
infrastructure projects where the interests of the general welfare are clearly
overriding. The “public health” exception mght include relocation away from
areas where acute health dangers exist (e.g. areas contam nated as a result of
a catastrophe). 32/ Finally, restrictions on freedom of novenent and
residence inposed in the interest of “the rights and freedons of others” may
justify evictions to respect private property. However, States parties are
obligated to ensure that interference in favour of private owners is
proportional, i.e. renmains at a level that the public can tolerate. 33/ Any

i nterference nust be reasonable and objective and non-discrimnatory. 34/

43. The question of coerced displacenment as it relates to freedom of
novenent is addressed in a nunber of initiatives of the United Nations. The
Sub- Commi ssion, in a noteworthy resolution, 1994/24 of 26 August 1994, adopted
at its forty-sixth session, entitled “The right to freedom of novenent”,
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“Affirms the right of persons to remain in their own hones, on
their own lands and in their own countries,

“Urges Governnents and other actors involved to do everything
possible in order to cease at once all practices of forced displacenent,
popul ation transfer and 'ethnic cleansing’ in violation of internationa
| egal standards;”.

44. In addition, various regional conferences have reaffirmed the right to
freedom of movenent and its application in situations of displacement. 35/

45. The draft code of crinmes against the peace and security of mankind, in
the text adopted at the second reading in 1996, 36/ in article 18, entitled
“Crinmes agai nst humanity”, enunerates 11 manifestations of practices
constituting crinmes, when conmritted in a systematic manner or on a |arge
scal e, one of thembeing “... forcible transfer of population”. 37/

B. Protection frominterference with one’s hone

46. In addition to freedom of novenent and resi dence and protection agai nst
arbitrary internal exile or banishment, provisions relating to privacy al so
protect fromarbitrary displacement. Article 17 of the I CCPR provides that:

“ 1. No one shall be subjected to arbitrary or unlawful interference
with his privacy, famly, home or correspondence, nor to unlawful
attacks on his honour and reputation (enphasis added).

v 2. Everyone has the right to the protection of the |aw against such
interference or attacks.”

The protection of “honme” relates not only to dwellings but also to all types
of residential property regardless of legal title or nature of use. 38/ An

i nvasion of this sphere without the consent of the individual affected
represents interference, 39/ as does any activity that deprives one of his/her
hone.

47. Simlar protections are found in article I X of the American Declaration
article 11 of the Anmerican Convention, and article 8 of the European
Convention. 40/

48. Any interference will be “unlawful” if it contravenes the national or

i nternational |egal system In addition, it will be “arbitrary” if it
contains elenments of injustice, unpredictability and unreasonabl eness. 41/ In
eval uati ng whether interference with privacy by a State enforcenent organ
represents a violation of article 17, it nmust be especially reviewed whet her
in addition to conformity with national |aw, the specific act of enforcenent
had a purpose that seened |legitimte on the basis of the Covenant in its
entirety, whether it was predictable in the sense of rule of |aw and whet her
it was reasonable (proportional) in relation to the purpose to be achieved,

as enphasi zed by the Human Rights Conmittee in its General Conment
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No. 16 (32). 42/ A decision to make use of such authorized interference nust
be made only by the authority designated under the |law and on a case-by-case
basi s.

49. In addition to avoiding the violation of the rights guaranteed in the

| CCPR, States have an obligation to take | egal and other measures necessary to
give effect to these rights by virtue of article 1 (2) of the ICCPR, and to
provide the possibility of an effective renedy when these rights are viol ated
(ICCPR 2 (3)). By virtue of the second paragraph of article 17 of the | CCPR
States parties assunme a specific duty to protect the right to privacy
enshrined in the first paragraph, including against interference by private
parties. “Protection of the law’ calls for relevant neasures in the area of
private and administrative |law and for a mni nrum of prohibitive nornms under
crimnal law. Duties to provide corresponding judicial, adm nistrative or

ot her nmeasures may be inferred fromarticle 2, paragraphs (1) and (2). 43/

C. Right to housing

50. The right to housing also provides protection against arbitrary

di splacenent. In addressing this right under article 11 (1) of the

I nternational Covenant on Econonic, Social and Cultural Rights (I1CESCR), the
Committee on Economic, Social and Cultural Rights stated that “instances of
forced eviction are prima facie inconpatible with the requirements of the
Covenant and can only be justified in the nost exceptional circunstances, and
in accordance with the relevant principles of international |aw . 44/
Limtations of the right to housing nust conply with the requirements of
article 4 of the ICESCR, 45/ nanely that these linitations nust be detern ned
by law only insofar as these may be conpatible with the nature of the right
and solely for the purpose of pronoting the general welfare in a denpcratic
society. Evictions may al so not contravene the basic principle of procedura
due process. Therefore, in the case of collective evictions, a certain anmunt
of arbitrariness may be presumed to exist.

51. Furthernore, article | (b) of the Convention on the Non-Applicability of
Statutory Limtations to War Crines and Crinmes Agai nst Humanity defines
“eviction by arnmed attack” to be a crinme against humanity, whether comitted
in peace or in war. 46/

52. Resol uti ons adopted by the Sub-Conmm ssion and the Conm ssion on “forced
evi ctions” have recomrended that CGovernnents undertake policy and |egislative
measures ained at curtailing the practice of forced evictions, including the
conferral of |egal security of tenure, on the basis of effective consultations
with affected persons and groups. 47/

D. Prohibition of forced novenent in energencies, including
situations of arned conflict

53. The right to freedom of novenent and the protection of privacy are
stipul ated, under human rights law, to be derogable. Accordingly, population
movenment s may be undertaken during genui ne public energencies, such as arned
conflicts, severe conmunal or ethnic violence, and natural or human-nade

di sasters. These, however, nust be “strictly required by the exigencies of
the situation” and nust not be inconsistent with other State obligations under
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i nternational |aw or involve invidious discrimnation. 48/ Even in such
cases, therefore, the forced novenent nust not viol ate non-derogabl e human
rights. 49/

54. Rel evant principles of protection related to forced relocation in the

ci rcunst ances of derogation, as applied by the Inter-American Conmmi ssion on
Human Rights in the Mskito case, 50/ may be deduced as follows: (a) official
procl amati on of a state of energency has to be comunicated effectively to
avoid terror and confusion when it involves relocation; (b) relocation should
be proportionate to the danger, degree and duration of a state of energency;
(c) relocation nust |ast only for the duration of an enmergency. Consequently,
there is a right of return of a displaced population to their original |and,
if they so desire, following term nation of an energency situation. 51/

55. During arnmed conflicts, international humanitarian |law 52/ also protects
persons from being arbitrarily displaced. Consistent with the general purpose
of sparing civilians fromthe effects of hostilities, as expressed,

inter alia, in article 51 of Protocol | and article 13 of Protocol II, the

rel evant instrunents contain several protections fromforced displacenent.

56. In the case of non-international arnmed conflicts, article 17 of
Protocol 11, entitled “Prohibition of forced novenent of civilians”,
explicitly deals with this issue. It stipulates that:

“1. The di spl acenent of the civilian popul ation shall not be ordered

for reasons related to the conflict unless the security of the civilians
i nvol ved or inperative mlitary reasons so demand. Should such

di spl acements have to be carried out, all possible nmeasures shall be
taken in order that the civilian popul ation may be received under
satisfactory conditions of shelter, hygiene, health, safety and
nutrition.

‘2. Civilians shall not be compelled to | eave their own territory for
reasons connected with the conflict.”

This wordi ng mekes clear that article 17 prohibits, as a general rule, the
forced novenent or displacenent of civilians during internal hostilities. 53/
“The article does not, of course, restrict the right of civilians to nove
about freely within the country, subject to any restrictions that may be

i nposed by the circunstances, or to go abroad”. 54/ The forced displ acenent
of civilians is prohibited unless the party to the conflict were to show t hat
(a) the security of the population or (b) a neticul ous assessnent of the
mlitary circunstances so demands. 55/ Clearly, inperative mlitary reasons
cannot be justified by political notives, such as the nmovenent of popul ation
in order to exercise nore effective control over a dissident ethnic group. 56/
Accordingly, the burden is squarely on the party initiating such action to
justify it under the narrow exceptions to this rule.

57. In addition to being allowed only in exceptional instances, forced
movenment s must al so be undertaken only after “all possible nmeasures” have been
taken to ensure satisfactory conditions of shelter, hygiene, health, safety
and nutrition for the civilian population. The reference to “all possible
measures” takes into account the fact that there m ght be practica
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difficulties, but even so it does not reduce the effect of the obligation in
any way. Furthernore, no excuse for unsatisfactory conditions may be invoked
if the displacenent was not a matter of utnobst urgency and coul d have been

f oreseen.

58. Article 4 (3) (e) of Protocol Il further provides for the renoval of
children fromhostilities with the consent of a parent or guardi an whenever
possi bl e. Such renoval nust be tenporary and within the country.

59. In the case of inter-State arned conflicts, article 49 of the Fourth
Geneva Convention el aborates on the novenent of protected persons 57/ in the
case of occupation. Paragraph 1 of this article prohibits the forcible
transfer of the individual or mass forcible transfers regardl ess of their
not i ve.

60. The second paragraph of article 49 states that, “[n]everthel ess, the
Cccupyi ng Power may undertake total or partial evacuation of a given area if
the security of the population or inperative nmilitary reasons so demand”. |If

either the security of the popul ati on does not demand rel ocation, or the
mlitary reasons are not inperative, 58/ the evacuation is not legitinmate.
Furthernore, “[s]uch evacuations may not involve the displacenment of protected
persons outside the bounds of the occupied territory except when for materia
reasons it is inpossible to avoid such displacenent”. Thus, as a rule,
evacuation nust be to reception centres inside the territory. Finally,
protected persons who have been evacuated are to be brought back to their
hones as soon as the hostilities in the area of origin have ended.

61. Paragraph 3 of article 49 of the Fourth Geneva Convention stipul ates the
condi tions under which evacuations can be undertaken, by providing that:

“The QOccupyi ng Power undertaking such transfers or evacuations
shal |l ensure, to the greatest practicable extent, that proper
accomodation is provided to receive the protected persons, that the
renoval s are effected in satisfactory conditions of hygiene, health,
safety and nutrition, and that nmenbers of the sane famly are not
separated.”

This wording is intended to cover the contingency of an inprovised evacuation
of a tenporary character when urgent action is absolutely necessary, not to
deflect fromthe obligation of the Cccupying Power to mtigate as far as
possi bl e the unfortunate consequences of evacuation. 59/ |In addition, the
Cccupyi ng Power nust not detain protected persons in an area “particularly
exposed to the dangers of war unless the security of the popul ation or

i mperative mlitary reasons so demand”. By virtue of paragraph 4,
furthernore, the Protecting Power nust be notified of any evacuati ons.

62. Article 51 (7) of Protocol | 60/ (which applies in situations of
inter-State armed conflict) protects civilians against being conpelled to

| eave their residence in order to disrupt the novenent of combatants or to
shield mlitary objectives fromattack. However, paragraph 7 does not

prohi bit neasures “to restrict the nmovement of civilians so as to avoid their
interference with mlitary novenent, nor does it prohibit ordering their
evacuation if their security or inperative mlitary reasons so demand”. 61/
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In fact, article 58 of Protocol | provides that “[w]ithout prejudice to
Article 49 of the Fourth Convention” the parties shall “endeavour to renove
the civilian popul ation, individual civilians and civilian objects under their
control fromthe vicinity of mlitary objectives”. Measures for evacuating
children are found in article 78 (1) of Protocol I. This article sets forth

requi renents for parental or others' consent to evacuation and detail ed
procedures for identifying children to be evacuated in a manner which shoul d
facilitate return to their famlies and country.

63. Article 147 of the Fourth Geneva Convention provides, inter alia, that
the unl awful transfer or confinement of protected persons constitutes a grave
breach of the Convention and shall entail individual crimnal responsibility.
The |1 CRC Commentary to this provision explains that the article refers to
“breaches of the provisions of articles 45 and 49”. It goes on to suggest
that “provisions doubtless do exist in the national penal codes which would
enabl e t hese breaches to be punished by anal ogy: coercion or deprivation of
personal liberty are quite conmon exanples, but in this particular case the
coercion is exercised by the authorities and it is not, therefore, easy to
deal with it by analogy with offences against ordinary |aw. These breaches
shoul d therefore be the subject of special provisions”. 62/

64. In addition, article 85 (4) (a) of Protocol | typifies the
wilful “ transfer of all or parts of the population of the occupied
territory within ... this territory, in violation of Article 49 of the Fourth

Convention” as a grave breach of the Protocol

65. The Statute of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Serious Violations of International Humanitarian
Law Committed in the Territory of the Former Yugoslavia (ICTY) (S/ 25704,

annex) in article 2 (entitled “Grave breaches of the Geneva Conventions of
1949) explicitly refers to “unlawful ... transfer” as a crinme over which the
Tri bunal has conmpetence. The Statute of the International Tribunal for Rwanda
(ICTR), contained in the annex to Security Council resolution 955 (1994), in
article 4 provides that the ICTR will have jurisdiction over serious

vi ol ations of common article 3 of the Geneva Conventi ons and of

Protocol 1. 63/

66. Article 4 of the statute of ICTY and article 3 of the statute of ICIR
define as “genocide” the forcible transfer of children of one national
ethnical, racial or religious group to another

67. Wth regard to the protection of civilian popul ations in arnmed
conflicts, General Assenmbly resolution 2675 (XXV) of 9 Decenber 1970 affirns
t hat such popul ations or their menbers should not be the object of “reprisals,

forcible transfers or other assaults on their integrity”. Draft article 20 of
the draft code of crinmes against the peace and security of mankind, in the
text adopted at the second reading in 1996, entitled “War crimes”, includes in
par agraph (a) “ unlawful ... transfer ... of protected persons”.

68. There is wide consensus that the key provisions of the four Ceneva

Conventions and the two Additional Protocols have acquired the status of rules
of general or customary international |aw binding on all States. 64/ 1In the
case of non-international arned conflicts, for instance, while conmon
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article 3 does not explicitly prohibit attacks against civilian popul ations,
such attacks are, neverthel ess, prohibited by customary |law, in particular as
reflected in United Nations Ceneral Assenmbly resolution 2444 (XXl I1) of

19 Decenber 1968, entitled “Respect for Human Rights in Armed Conflict”.

69. Furthernmore, resolution 2444 (XXI11) expressly recognizes the customary
principle of civilian immunity and its conplenentary principle requiring
warring parties to distinguish civilians fromconbatants at all tinmes. The
preanble to this resolution clearly states that these fundanmental humanitarian
law principles apply “in all arned conflicts”, neaning both international and
internal arned conflicts. Forced displacenent caused by a violation of the
principles of imunity and distinction of civilians is thus illegal

E. Prohibition of religious and racial discrimnation

70. A particularly serious type of forced novenent is the one whereby

i ndi vi dual s and groups are subjected to actions intended to renove them from
their area of habitual residence on grounds such as race, colour, religion
culture, descent, or national or ethnic origin. A specific group may be
determined as posing a threat that “justifies” even extrene nmeasures |ike
apartheid or separation of groups or persons along ethnic lines. |In recent
years forced novenent of persons has often beconme the objective of policies of
et hni c separation or honogeni zation as well as the aimof mlitary canpaigns
to achieve “ethnic cleansing”.

71. Wth regard to such displacenents, and despite the absence in

i nternational human rights law of explicit |legal provisions to that effect, it
is clear that they are prohibited under international law, 65/ in particular
under article 26 of the ICCPR, 66/ the International Convention on the

Eli mination of All Fornms of Racial Discrimnation and the Internationa
Convention on the Suppression and Puni shrent of the Crine of Apartheid

(in particular article Il (d)).

72. If, however, the internal forcible novenent of persons is based on
reasonabl e and objective criteria, and not targeted at any specific group or
person on invidious discrimnatory grounds, it may not be prohibited. The
deci sive question, ultimately requiring an exam nati on on a case-by-case basis
by wei ghing all relevant circunstances, is whether a specific distinction

bet ween various persons or groups of persons, who find thenselves in a
conparabl e situation, is based on unreasonable and subjective criteria. The
principle of proportionality is also relevant here. Internal population
transfers, or internal displacenment of |arge nunbers of persons may be

prima facie discrimnatory. 67/

73. “Ethnic cleansing” is never adnmissible. The Cormittee on the
Eli mi nation of Racial Discrimnation in its concluding observations on the
report of the Republic of Bosnia and Herzegovi na (CERD/ C/ 247/ Add. 1), condemed
“ethni c cl eansing” because it constitutes “a grave violation of all basic
principles underlying the International Convention on the Elinmnation of Al
Forms of Racial Discrimnation”. 68/
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F. Prohibition of genocide

74. Certain fornms of forced renoval, in particular in the context of “ethnic
cl eansing” or extrene suppression of ethnic or indigenous peoples (e.g. in the
case of apartheid) may anobunt to genocide. Genocide constitutes an especially
grave formof violation of the right to life, as discussed in detail in the
Conpi | ati on and Anal ysis of Legal Nornms (paras. 73-74). Article | of the
CGenoci de Convention 69/ recogni zes genocide, conmitted at any tinme, to be an
international crinme. 70/ Article Il of the Genocide Convention defines
genoci de as

“ any of the following acts conmtted with intent to destroy,
in whole or in part, a national, ethnical, racial or religious
group, such as:

“(a) Killing nenbers of the group

“(b) Causing serious bodily or mental harmto nenbers of the
gr oup;

“(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in part;

“(d) Imnposing neasures intended to prevent births within the

gr oup;
“(e) Forcibly transferring children of the group to another
group.”
I11. LAWRELATI NG TO | NDI GENOUS PEOPLES
75. Legal protections against renoval fromthe home and environment have

been specifically adopted in ILO Convention No. 169, concerning |Indigenous and
Tri bal Peoples in Independent Countries. Article 16 of the Convention
provi des:

“1. Subj ect to the follow ng paragraphs of this Article, the peoples
concerned shall not be renpved fromthe |ands which they occupy.

‘2. Where the rel ocation of these peoples is considered necessary as
an exceptional neasure, such relocation shall take place only with their
free and i nforned consent. \Were their consent cannot be obtained, such
rel ocation shall take place only follow ng appropriate procedures
established by national |aws and regul ations, including public inquiries
where appropriate, which provide the opportunity for effective
representation of the peopl es concerned.

“3. Whenever possible, these peoples shall have the right to return to
their traditional |ands, as soon as the grounds for relocation cease to
exist.”
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76. Convention No. 169 replaced ILO Convention No. 107 (and acconpanyi ng
Recomendati on No. 104), which contained a simlar provision in
article 12. 71/

77. Wth regard to alternative resettlenent and conpensation, article 16 of
Convention No. 169 provides:

‘4. When such return is not possible, as determ ned by agreenent or

in the absence of such agreenent, through appropriate procedures, these
peopl es shall be provided in all possible cases with lands of quality
and |l egal status at |east equal to that of the | ands previously occupied
by them suitable to provide for their present needs and future

devel opnent. \Where the peoples concerned express a preference for
conpensation in noney or in kind, they shall be so conpensated under
appropriate guarant ees.

“5. Persons thus relocated shall be fully conpensated for any
resulting loss or injury.”

78. The Sub- Commi ssion, by its resolution 1994/45, adopted a draft
United Nations Declaration on the Ri ghts of Indigenous Peoples
(E/ CN. 4/ Sub. 2/ 1994/ 2/ Add. 1) which, in article 7, provides that:

“1 ndi genous peopl es have the collective and individual right not
to be subjected to ethnocide and cul tural genocide, including prevention
of and redress for

“(c) Any formof population transfer which has the aimor effect
of violating or underm ning any of their rights; i

while article 10 stipul ates that

“1 ndi genous peopl es shall not be forcibly renoved fromtheir |ands
or territories. No relocation shall take place w thout the free and
i nformed consent of the indigenous peoples concerned and after agreement
on just and fair compensation and, where possible, with the option of
return.”

and article 11 that

“1 ndi genous peopl es have the right to special protection and
security in periods of armed conflict.

“States ... shall not:

“(c) Force indigenous individuals to abandon their |ands,
territories or means of subsistence, or relocate themin special centres
for mlitary purposes; "
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79. Strong protections of |land rights have been recogni zed with respect to
i ndi genous peoples. 1LO Convention No. 169 deals in articles 13-19 with | and

issues in relation to indigenous and tribal peoples in independent countries.
Article 13 (1) of this treaty provides that “[i]n applying the provisions of
this Part of the Convention Governments shall respect the special inportance
for the cultures and spiritual values of the peoples concerned of their
relationship with the lands or territories, or both as applicable, which they
occupy or otherw se use, and in particular the collective aspects of this

rel ationship”.

80. VWere no formal title to land exists, in which case States may generally
use it without any restriction, there may neverthel ess be cases where they are
obliged to recogni ze and protect tenure. Convention No. 169, in article 14,
requires recognition of ownership and possession rights of indigenous and
tribal peoples over |ands which they traditionally occupy.

81. Rights to natural resources pertaining to these | ands nust al so be
protected, as provided for in article 15 of Convention No. 169.

82. Land rights have thus gained greater recognition in the case of

i ndi genous peoples, than in the case of other groups. 72/ In addition to

i ndi genous peoples and nminorities, peasants or pastoralists may need stronger
guarantees for their uninterrupted and unrestricted access to the |ands they
occupy, given their great dependency on the land for subsistence and welfare
pur poses.

83. Finally, ILO Convention No. 169 requires the establishnent by | aw of
penal ties for unauthorized intrusion upon or use of the lands of the peoples
concerned, and neasures by CGovernnents to prevent such offences.

V. CONCLUSI ONS AND RECOVMENDATI ONS

84. An express prohibition of arbitrary displacenent is contained only in

i nternational humanitarian law and in the law relating to indi genous peopl es.
In general human rights |aw, by contrast, this prohibition is only inplicit in
various provisions, in particular the right to freedom of novenment and choice
of residence, freedomfromarbitrary interference with one’s hone and the
right to housing. These rights, however, do not provide adequate and
conprehensi ve coverage for all instances of arbitrary displacenent, as they do
not spell out the circunstances under which displacenent is permssible. In
addition, they are subject to restrictions and derogation

85. The |l ack of a conprehensive de lege lata rule in international human
rights law on the forced novenent of persons has resulted in an unclear
understanding as to its status in international |aw. The Sub- Comm ssion, for
i nstance, has raised the question “whether there is a right, enjoyed by

i ndi vi dual s and groups, not to be subjected to passive or induced popul ation
transfer, either as participants or as recipients”. 73/ It has also resulted
in the matter not featuring nmuch in the deliberations of the United Nations
human rights treaty bodies.

86. Neverthel ess, an analysis of the international |aw referred to above, as
wel | as other international |egal provisions, in particular human rights norns
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such as the protection of |ife and personal security, property and

non-di scrim nation, and environnental |aw, denonstrates that displacenment of
persons shoul d not be discrimnatory and may be undertaken exceptionally and
only in the specific circunstances provided for in international |aw, wth due
regard for the principles of necessity and proportionality. Displacenment
shoul d I ast no |l onger than absolutely required by the exigencies of the
situation. Displacenent caused by, or which can be reasonably expected to
result in genocide, “ethnic cleansing”, apartheid and other systematic fornmns
of discrimnation, or torture and i nhuman and degrading treatment is

absol utely prohibited and m ght entail individual crimnal responsibility of
the perpetrators under international |aw

87. Prior to carrying out any displacenent, authorities should ensure that
all feasible alternatives are explored in order to avoid, or at |east
m nimze, forced displacenent. |In cases of relocations, the provision of

proper acconmmodati on and satisfactory conditions of hygiene, health, safety
and nutrition should be guaranteed; nenbers of the sane famly should not be
separated. It should normally be expected that individual reviews of each
case are conducted and individual, as opposed to collective, adm nistrative
actions issued by authorities enpowered specifically by law to that effect,
with the limted exception of genuine energencies, where the evacuation of
whol e groups of persons concerned is necessary or even inperative. Persons to
be di spl aced should have access to adequate information regarding their

di spl acenent, and the procedures of conpensation and relocation, as well as
effective renedi es, and, where appropriate, conpensation for |oss of |and or
ot her assets. Efforts should be nade to obtain the free and informed consent
of those to be displaced. Were these guarantees are absent, such measures
woul d be arbitrary and therefore unlawful. Special protection should be
afforded to indigenous peoples, nmnorities, peasants, pastoralists and other
groups with a speci al dependency on and attachment to their |ands.

88. It is necessary to define explicitly what is at present inherent in
international law - a right to be protected against arbitrary di splacement.

In particular, this should specify the inperm ssible grounds and conditions of
di spl acenent, and the m ni num procedural guarantees that should be conplied

wi th shoul d di spl acement occur (requirements of “substantive and procedura
due process”). 74/

Not es

1/ See The human rights di nensions of popul ation transfer, including
the inplantation of settlers. Progress report prepared by M. Awn Shawhat
Al - Khasawneh, Speci al Rapporteur of the Sub-Comr ssion on Prevention of
Di scrimnation and Protection of Mnorities (E/ CN. 4/Sub.2/1994/18).

2/ The Commi ssion on Hunman Rights and the General Assenbly have for a
nunber of years adopted resolutions entitled “Human rights and mass exoduses”.
In the latest resolution 1997/75 of 18 April 1997, for instance, the
Commi ssion recalled its previous relevant resolutions, as well as those of the
General Assenbly, and the conclusions of the Wrld Conference on Human Ri ghts,
whi ch recogni zed that gross violations of human rights, including in arned
conflicts, are anpong the multiple and conplex factors |eading to displacenment.
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3/ Article 22 of the Hague Regul ations of 1907 concerning the Laws
and Custons of War on Land, which reflects customary | aw, states that the
met hods and neans of warfare are not unlimted, while article 23 prohibits the
use of poison or poisoned weapons (para. (a)) and the use of “arns ...
calcul ated to cause unnecessary suffering” (para. (e)). By stating that “the
right of the parties to a conflict to adopt neans of injuring the eneny is not
unlimted”, General Assenbly resolution 2444 (XXI11) of 17 Decenber 1968 al so
inmplicitly prohibits nethods of conbat that cause superfluous suffering during
internal arned conflict. See note 76 bel ow.

4/ These principles are reflected in a nunber of instrunents
regul ating the use of certain weapons. The Geneva Protocol of 17 June 1925
for the Prohibition of the Use in War of Asphyxiating, Poi sonous or other
Gases, and of Bacteriological Methods of Warfare (Gas Protocol), for instance,
prohi bits the use of certain chem cal and biol ogi cal weapons during armed
conflict between two contracting parties. Although the Gas Protocol applies
to the conduct of hostilities by States parties, its basic prohibitions, which
i rpl ement the custonmary |aw principle of humanity, should be regarded as
applying without distinction to all arnmed conflicts.

Anot her instrument, the 1972 Convention on the Prohibition of the
Devel opnment, Production and Stockpiling of Bacteriological (Biological) and
Toxi n Weapons and on Their Destruction (Biological Wapons Convention),
prohi bits the devel opnent, production, stockpiling, acquisition or retention
of biological and toxin weapons and provides for their destruction. The use
of such weapons by a State party in any kind of armed conflict would obviously
constitute a flagrant violation of this instrunent.

Finally, under the 1993 Convention on the Prohibition of the
Devel opnent, Production, Stockpiling and Use of Chem cal Wapons and on Their
Destructi on (Chem cal Wapons Convention), States parties undertake never
under any circunstances to use or produce chenical weapons. Although
applying, strictly speaking, only to States, arguably the use of chem ca
weapons by any party to an internal armed conflict against persons within
national territory is prohibited. See note 75 below. For further references
see Anerican Society of International Law and International Human Rights Law
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