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| NTRODUCTI ON

1. The present report concerns a fact-finding mssion to the United Ki ngdom
of Great Britain and Northern Ireland undertaken from 20 to 31 Cctober by the
Speci al Rapporteur on the independence of judges and | awers, pursuant to

Commi ssi on on Human Ri ghts resolution 1994/41 of 4 March 1994, as renewed by
resolution 1997/23 of 11 April 1997 extending the nmandate for a further period
of three years. This mandate calls upon the Special Rapporteur inter alia to
inquire into any substantial allegations transmtted to himand report his
concl usi ons thereon.

2. In both his second and third annual reports submitted to the
fifty-second and fifty-third sessions respectively of the Comm ssion on

Human Ri ghts, the Special Rapporteur reported on allegations received
concerning the harassment and intinmidation of solicitors by police officers of
the Royal U ster Constabulary (RUC) of Northern Ireland. (E/ CN. 4/1996/37,
paras. 228-240 and E/CN. 4/1997/32, paras. 177-179.) Further, he reported on
al l egations he had received on neasures inplenented by the Governnent that
hanmper the unfettered access by “exceptional high risk” prisoners to | ega

advi ce.

3. In response to a report submitted by British Irish Rights Watch to the
Speci al Rapporteur, the Independent Conm ssioner for the Holding Centre for
Northern Ireland transnmitted a nenorandum dated 17 January 1997 to the Specia
Rapporteur expressing the view, inter alia, that he m ght favour “an

i ndependent investigation into the nature and extent of any intimdation of
defence solicitors”. (E/ CN. 4/1997/32, para. 178.)

4. In Iight of the response fromthe |Independent Conmi ssioner, as well

as a response fromthe Chairman of the General Council of the Bar of

Northern Ireland, the Special Rapporteur sought by a letter dated 21 February
t he perm ssion of the Government of the United Kingdomof Geat Britain to
visit Northern Ireland for an in situ investigation into the allegations he
had received on the situation in Northern Ireland. The Government replied
favourably to this request in a letter dated 10 March 1997.

5. The issues to be exanined by the Special Rapporteur during the course of
the mission were set forth in a letter dated 4 April 1997 to the Permanent
Representative of the United Kingdomto the United Nations O fice at Geneva.
The issues were summari zed as foll ows:

(a) There have been consistent reports of alleged systematic abuse of
defence lawyers in Northern Ireland by certain police officers since 1992.
There have al so been reports of simlar abuse, although to a | esser degree, in
Engl and. More recently, there has been reported an increase of such abuses in
Northern Ireland, associated with an increase in arrests under the energency
I aws;

(b) There has been concern expressed over a nunber of provisions that
restrict access to |legal advice. These include: (i) deferrals of access to a
solicitor for periods of up to 48 hours under energency laws, (ii) refusal to



E/ CN. 4/ 1998/ 39/ Add. 4
page 4

allow solicitors to remain present during police interviews in Holding Centres
in Northern Ireland, (iii) closed visits for the purpose of |ega
consultations for certain prisoners in England,

(c) There is concern about the absence of safeguards to prevent abuse
of | awyers, such as video and audi o-recording of police interviews;

(d) There have been serious allegations received concerning the
unresol ved nmurder of Belfast solicitor Patrick Finucane, which claimthat
there was official collusion in his death;

(e) There have been concerns expressed that certain provisions in the
energency legislation (e.g., absence of a jury, |ower threshold for
adm ssibility of confession evidence) and in the ordinary crimnal |aw
(e.g., the abrogation of the right to silence) inpinge on the ability of the
judiciary to function inpartially and i ndependently;

(f) There have been concerns expressed that the provisions of the
Police Act which do not exenpt |awyers’ offices from buggi ng underm ne the
| awyer/client privilege.

6. However, the primary focus of the Special Rapporteur’s m ssion was
i ssues (a) and (b), owing to concerns expressed for many years, both
donestically and internationally.

7. During the course of his mssion, the Special Rapporteur travelled to
London, from 20 to 22 October, and to Belfast, from23 to 31 October. In
London the Special Rapporteur held consultations with the follow ng
Governnment representatives: the Lord Chief Justice of England and Wl es,
Lord Bingham the Mnister of State, Hone Ofice, M. Alun M chael, M

M Tony Pearson, Director of Security and Progranmes Prison Service;

M. Peter Wench, Head of Policing and Organized Crine Unit, Home Ofice;
CGeneral Sir David Ransbottom Her Myjesty’' s Chief |Inspector of Prisons,

Home OFfice. The Special Rapporteur was also scheduled to neet with

M. Tony Lloyd, MP, Mnister of State, Foreign and Commonwealth O fice, but
owi ng to an unavoi dabl e delay in his schedul e the Special Rapporteur was
unable to neet the Mnister. |In Belfast the Special Rapporteur

hel d consultations with the foll owi ng Governnent representatives:

M. Paul Mirphy, MP, Mnister of State, Northern Ireland Ofice;

M. Ronni e Fl anagan, Chief Constable of the Royal U ster Constabul ary, and
Assi stant Chief Constable, M. Raynond C. Wite; M. Roy Spence, Chairman of
the Community Relations Conmittee and David Sterling of the Police Authority
for Northern Ireland; M. Steele, Senior Director of Security Policy,
Northern Ireland Office; M. N ck Perry, Head of Security Policy and
Operations Branch, Northern Ireland Ofice; M. Alastair Frasier, Director of
Public Prosecution for Northern Ireland; Sir Louis Bl om Cooper, Conm ssioner
for the Holding Centres; M. Mirray Power, Head of Crimnal Justice Policy
Di vision, Northern Ireland Ofice; Lord Carswell, Lord Chief Justice of
Northern Ireland and the Honorable Justice Kerr; M. CGeoff Huggins, Police and
Pl anning Division, Northern Ireland Prison Service; M. Mchael Lavery, QUC
Chai rman, and Ms. Denise Magill, Legal Oficer, Standing Advisory Conmi ssion
on Human Rights; 1/ M. Paul Donnelly, Chairmn, and M. Brian MC elland
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of the Northern Ireland I ndependent Comm ssion for Police Conplaints;
M. G enn Thonpson, Director, and M. Hugh Ritchie, Deputy Director,
Northern Ireland Court Service.

8. In London, the Special Rapporteur also net with the follow ng private

i ndi vi dual s and non-governnental organizations: M. Jane Wnter, Director
British Irish Rights Watch; M. Peter Norlander, Justice; M. Roger Pannone,
Chairman of the Working Party on International Human Ri ghts, Law Society of
Engl and and Wal es; Ms. Jane Deighton and M. Geoffrey Bindman, Law Society of
Engl and and Wl es; Hal ya Gowan, Amesty International; M. Gareth Peirce,
Solicitor. |In Belfast the Special Rapporteur met with the follow ng private

i ndi vi dual s and non-governnental organizations: M. Mrtin OBrien, Director
and M. Paul Mageean, Legal O ficer, Cormittee on the Adm nistration

of Justice, Northern Ireland; Ms. Ceral dine Finucane and famly;

M. Eugene Grant, Q C., Chairman of the Bar Council; M. Alistair Rankin

Chai rman, M. Richard Mnteith, Chairman, Human Ri ghts Conmitt ee;

M. Barra McCory, Chairman, Crimnal Law Society, Law Society of

Northern Ireland. The Special Rapporteur also met with a | arge nunmber of
solicitors and barristers who were able to provide himtestinony on the fornms
of harassnent they have experienced. For the sake of confidentiality, the
Speci al Rapporteur is of the viewthat it would be inappropriate to nane those
wi th whom he net during the course of his mission in Northern Ireland unless
explicitly authorized by the solicitor to do so, but he is indebted to them
for the extensive testinony they provided. He would |ike to enphasize that he
met with solicitors who represented clients on both sides of the politica
divide in Northern Ireland and who had shared experiences of police harassnent
and intimdation.

9. During the course of the m ssion the Special Rapporteur also visited

HM Pri son Bel marsh in London, Gough Barracks in Armagh, Northern Irel and,
Cast | ereagh Hol ding Centre in Belfast, HM Prison Maghaberry and HM Prison
Maze. The Special Rapporteur visited the Legal Visits Areas in the respective
| ocati ons.

10. The Speci al Rapporteur would like to thank the Government of the

Uni ted Kingdom of Great Britain and Northern Ireland for the invitation and
for the assistance provided during the mssion. The Special Rapporteur is
particularly grateful for the candid and conprehensi ve manner in which al
Governnment officials with whom he net answered his questions. The Specia
Rapporteur would also like to thank all non-governnental organizations and

ot her groups that provided himw th information. Particular thanks are
extended to British Irish Rights Watch and the Comrittee on the Adm nistration
of Justi ce.

11. The United Kingdom of Geat Britain and Northern Ireland has signed and
ratified nost international human rights treaties. Those of npst rel evance to
t he Speci al Rapporteur include: the International Covenant on Economi c,

Social and Cultural Rights; the International Covenant on Civil and Politica
Ri ghts; the International Convention on the Elimnation of All Forns of Racia
Di scrimnation; the Convention on the Rights of the Child; the Convention on
the Elimnation of Al Fornms of Discrimnation Against Wnen; and the
Convention agai nst Torture and O her Cruel, Inhuman or Degradi ng Treatnment or
Puni shment .
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.  GENERAL BACKGROUND

12. The “Troubl es” that have afflicted Northern Ireland for the past three
decades have placed a trenendous strain on the adm nistration of justice.
According to the |l atest statistics avail able, between 1969, when the British
depl oyed troops to Northern Ireland in August, and 1994, there were over
3,100 deaths connected to the security situation which peaked in 1972 at 470;
in 1994 there were 60 deaths. 2/

13. In an effort to conbat the terrorismin Northern Ireland, the Governnent
has enacted energency |legislation that gives the RUC extraordi nary police
powers to stop, question, search, arrest, detain, and interrogate persons
nmerely suspected of terrorist activity. |In fact, enmergency |egislation has
been in force in Northern Ireland since the partition of Ireland in 1922.

The primary energency |laws currently in force in Northern Ireland are the
Northern Ireland (Energency Provisions) Act 1996 (EPA) 3/ and its counterpart,
the Prevention of Terrorism (Tenporary Provisions) Act 1989 (PTA). The EPA
was renewed in January 1996 for two years comrencing in August 1996. The PTA,
first passed in 1974, applied across the United Kingdom is renewable

annual Iy, and was extended for another year in March 1997.

14. On 31 August 1994, the Irish Republican Arny (1 RA) announced a

unil ateral ceasefire. On 13 Cctober 1994, the Conbi ned Loyalist Paramlitary
Command (CLMC), the coordinating body representing |loyalist paramlitary
groups, also called for a cessation of “all operational activities”.
Regrettably, on 9 February 1996, the I RA broke its ceasefire with the
terrorist attack at Canary VWharf in London, killing two nen and injuring nore
than 100 people. Since that tinme there have been a series of terrorist

i ncidents by both the Republican and Loyalist paramlitary organizations. As
a result of this continued violence, the Governnent has taken the position
that the energency regine in place in Northern Ireland is still necessary.

I'1. | NTI M DATI ON AND HARASSMENT OF LAWYERS

15. Since the inception of his mandate in 1994, the Special Rapporteur has
recei ved nunerous allegations concerning the pattern of abusive remarks made
agai nst defence solicitors in Northern Ireland, particularly against those who
represent individuals accused of terrorist related offences. These

al l egations were already the subject of a report to the United Nations

Sub- Commi ssion on the Prevention of Discrimnation and Protection of
Mnorities in 1992. 4/ They are based primarily upon instructions taken from
clients by their solicitors, which reveal w despread reports of abuse of
solicitors uttered by plain-clothes RUC officers during interrogations at the
hol di ng centres used to detain suspects held under emergency |aws. The abuse
agai nst | awyers takes various fornms ranging frommld forns of harassnent
(e.g., solicitor kept waiting to see client) to interference in the
solicitor/client relationship (e.g., telling the detainee that the solicitor
is not interested in himor her, that the solicitor’s advice should be
ignored, that the solicitor is representing the paramlitaries and not the
client, etc.) to physical abuse and/or death threats ( e.g., references to
Patrick Finucane, whose nurder is described bel ow in paragraphs 60-74).
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16. An exanple of this type of harassment and intimdation of solicitors is
seen in a case the Special Rapporteur transnmitted to the Government in a
letter dated 1 August 1997. According to the source, it was alleged that one
solicitor had been the victimof nunerous death threats owing to the
representation of a client, who had been charged with the nmurder of two

RUC of ficers. Further, in relation to the representation of a residents group
who oppose marching by the Orange Order through their nationalist housing
estate, it was alleged that on 6 July 1997 the solicitor was verbally and
physi cal ly abused while attenpting to conmunicate with an RUC of ficer
concerning the RUC efforts to seal off the area. The source further alleged
that an RUC officer spat on the face of the solicitor who was accused of being
a “Fenian” synpathizer. The solicitor was also allegedly struck on the back
of the head with a police riot shield while intervening on behalf of a boy who
was allegedly being ill-treated by an RUC officer

17. In a response dated 6 COctober 1997, the Government inforned the Specia
Rapporteur, inter alia, of the follow ng:

I can confirmthat the Royal U ster Constabul ary has received four
conplaints fromthe solicitor and the client. The investigation
of these is being supervised by the |Independent Commi ssion for
Pol i ce Conpl aints. However, to date, the solicitor has not nade
hi msel f available for interview to discuss the conplaints. Police
conduct is guided by the RUC s Professional Policing Ethics and

Di sciplinary Regul ations: nenbers who engage in any activity

whi ch contravenes either face the full rigours of the disciplinary
regul ations ...

18. VWhile in Northern Ireland the Special Rapporteur was provided

wi t h anot her exanpl e of physical abuse concerning a solicitor. On

18 Decenber 1996, the solicitor was attending the G osvenor Road RUC Station
in Belfast on behalf of a client. The RUC requested permission to take a
mouth swab fromthe client for the purposes of DNA testing. The solicitor
advised the client that he could decline to give a sanple, but that if he did
so the RUC were entitled to use reasonable force to do so. He did so decline,
and the solicitor then advised himnot to resist if the RUC insisted on taking
a sanple. However, he declined to take that advice and proceeded to resist,
wher eupon the police officer concerned summopned assi stance fromhis

col | eagues. A nunber of officers entered the Charge Room including the

Cust ody Sergeant, Sergeant Reid, who is responsible for the welfare of

detai nees. He ordered the solicitor to | eave the room The solicitor
gquestioned his authority to require himto | eave and his reasons for doing so.
He replied that it was for the safety of the solicitor. The latter advised
himthat he was prepared to take responsibility for his own safety, whereupon
Sergeant Reid grabbed himby the armand forcibly ejected himfromthe room
The solicitor has conmenced | egal proceedi ngs agai nst the officer concerned
and the Chief Constable of the RUC for assault, battery and trespass to person
and i s seeking exenpl ary danmages.

19. Anot her serious incident related to the Special Rapporteur concerns a

solicitor fromBelfast. According to his client, the solicitor was descri bed
as a “provie bastard” by RUC officers interrogating himon 14 Cctober 1997 at
the Gough Barracks in Armagh. What mekes this case unique and disturbing to
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the Special Rapporteur is that the Deputy | ndependent Comm ssioner for the
Hol di ng Centres, M. John Norris, was present during the interrogation in
which the alleged derogatory comments were made. M. Norris has stated that
he was not aware of any conmment of a controversial nature or conduct that
anounted to any abuse.

20. The Speci al Rapporteur wi shes to enphasize that he spoke to a |arge
nunber of solicitors and barristers who have worked in terrorist related cases
representing both Loyalist paramlitaries and Republican paramlitaries. Al
were able to provide testinony that corroborates the reports that the Specia
Rapporteur has been receiving for the past four years concerning the
harassment and intim dati on of defence solicitors. Mny referred to the
harassment and intinmidation as an occupational hazard that they have cone to
expect and accept, noting that in the absence of audio-recording there is only
hearsay evidence to prove the allegations, that is, the word of the client

agai nst that of the RUC officer. Therefore, nmost find it futile to file a
conplaint, particularly in lieu of the fact that any investigation will be
carried out by the RUC itself and that they had no confidence in such

i nvestigation.

21. The RUC categorically denies the allegations. 1In his neeting with the
Speci al Rapporteur, the Chief Constable noted that there is a |ack of evidence
to substantiate the allegations, and further, there were hardly any conplaints
made by | awers. He also pointed out that, in his view, it is significant
that the solicitors have not sought judicial review of detentions on grounds
of harassnment and intimdation. He enphasized that the greatest degree of
respect is shown to |lawers and questi oned what possible benefit could there
be for a police officer to nake a di sparagi ng conment or a threat. He also
menti oned that nunerous safeguards have been put in place to prevent such
abuse, including the use of closed circuit televisions which nust be nonitored
during the entire interrogation by a unifornmed officer, the presence of a
doctor who is available upon the request of the detainee and the appoi nt ment
of the Independent Commi ssioner. The Chief Constable alluded to an agenda in
which the paranmilitary organizations ensured that detainees remain silent and
all eged that solicitors may be involved in conveying this message to the

detai nees. Further, he stated that there is in fact a political divide in
Northern Ireland and part of the political agenda is to portray the RUC as
part of the unionist tradition. These allegations concerning police
intimdation and harassnent of solicitors is part and parcel of this politica
agenda. The Assistant Chief Constable also admitted that during the course of
an interrogation an officer nay express the view that the solicitor is
provi di ng bad advice to the client and not acting in his interests, for

i nstance, by advising the client to remain silent.

22. The Speci al Rapporteur views with concern allegations of solicitors
acting on behalf of paramlitaries. |If true, they would constitute an
egregious violation of a solicitor’s professional responsibilities and, in the
vi ew of the Special Rapporteur, could be grounds for disciplinary proceedings.
Further, if there were evidence that solicitors were involved in any
conplicity with a crime, crimnal charges woul d undoubtedly have been brought
agai nst the solicitor. However, the Special Rapporteur w shes to enphasize
that he was provided with no evidence to support the allegations. 1In this
regard, to the know edge of the Special Rapporteur, no solicitor has been
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di sciplined for engaging in such unethical activities or has had crim na
charges brought against him To a specific question fromthe Specia
Rapporteur, the Chief Constable said that the RUC did not | odge any conpl ai nt
with the Law Society. |[If the RUC does have evidence to prove the allegations,
t he Speci al Rapporteur would encourage the RUC to submit the evidence to the
di sci plinary board of the Law Society so that the appropriate disciplinary
action can be taken against the solicitor in question. Wth respect to
failure on the part of the solicitors to apply for judicial review the
Speci al Rapporteur is of the view that harassment and intimdation nay not be
sufficient grounds for judicial review of the legality of the detentions. It
is here pertinent to note that in its 18th Annual Report (1992-1993) to the
Secretary of State, the Standing Advi sory Conmi ssion on Human Ri ghts ( SACHR)
stated, inter alia:

“68. During the year the Conmm ssion received comuni cati ons from sone
non- gover nment al organi zati ons containing allegations that sone |awers
who represent terrorist suspects in Northern Ireland are subject to
intimdation by the police, through the process of interviews with their
clients. The Commission is aware that there are difficulties in
relation to whether allegations can be substantiated and takes the view
that any cases supported by substantive information ought to be referred
to the I ndependent Conmission for Police Conplaints. However, the

Conmi ssion al so recogni zes that this matter raises significant questions
about the nature of confidentiality and takes note of observations by
the United Kingdomrepresentative on the United Nations Commi ssion to
the effect that such concerns were justified. The Conm ssion
understands that this is a difficult and delicate issue and urges
Governnment to take all reasonable steps to elimnate the circunmstances
which give rise to such allegations.”

23. Principle 16 of the United Nations Basic Principles on the Role of
Lawyers provides:

“CGovernments shall ensure that |awers (a) are able to perform al
of their professional functions without intimdation, hindrance,
harassment or inproper interference; (b) are able to travel and to
consult with their clients freely both within their own country
and abroad; and (c) shall not suffer, or be threatened wth,
prosecution or administrative, econom c or other sanctions for any
action taken in accordance with recogni zed professional duties,
standards and ethics.”

24. Further, Principle 18 of the United Nations Basic Principles on the Role
of Lawyers provides that “[l]awyers shall not be identified with their clients
or their clients’ causes as a result of discharging their functions”.

25. The Speci al Rapporteur is concerned that the RUC has in fact identified
| awyers who represent those accused of terrorist related offences with their
clients or their clients’ causes and further, that they have interfered in the
attorney/client relationship by questioning during the course of
interrogations the integrity and professionalismof solicitors. This is based
not only upon the comments nmade by the Chief Constable and Assistant Chief
Constable in his nmeeting with the Special Rapporteur, but also upon
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docunentary information presented to the Special Rapporteur. The Specia
Rapporteur was provided a copy of the transcript of a statenent of witness to
be tendered in evidence at prelimnary inquiry in the case of R_v. Canning.
In this transcript, in response to an unsatisfactory answer given by the
accused, the interrogating officer is quoted as follows: “It’s because it was
a lie and your solicitor is getting you into nore trouble. Can you not see
that Paddy?” The transcript contains other innuendo suggesting that the
solicitor is not acting in the interests of the client. 1In the case of
Patrick Finucane, a solicitor nurdered by a |oyalist paramlitary organization
in 1989 (see paragraphs 60-74 below), there was significant evidence to
denonstrate that the RUC equated Patrick Finucane with the causes of his
clients. However, the Special Rapporteur does wi sh to enphasize that
follow ng the murder of Patrick Finucane the RUC unequi vocally stated that
Patri ck Finucane was not a nmenber of the IRA or any other Catholic

param litary organization. Nevertheless, the fact that many within the RUC
did equate himwith the causes of the IRAis reflected in the book witten by
John Stal ker concerning his experience of trying to investigate allegations of
a shoot-to-kill policy in Northern Ireland. |In his book, Stalker describes a
conversation between hinself and an RUC sergeant concerning a | awer who coul d
only have been Patrick Finucane based upon the identification of the client
and case:

“The solicitor is an IRA man - any man who represents IRA is worse
than an IRA man. His brother is an IRA man also and | have to say
that | believe a senior policeman of your rank should not be seen
speaking to the likes of either them M colleagues have asked ne
to tell you that you have enbarrassed all of us in doing that. |
will be reporting this conversation and what you have done to ny
superiors.” 5/

26. The Speci al Rapporteur is also concerned by the fact that the solicitors
themsel ves rarely file conplaints concerning this alleged harassnment and
intimdation. Several reasons were given as way of explanation. First, the
solicitors clearly see this as a normal reaction to a difficult situation and
is sinply an occupational hazard. Second, the allegations are based on
hearsay evidence that is inpossible to prove, and thus, it would be the word
of the client against that of the RUC officer. Third, any investigation of
the conpl aint would require further questioning of the client by the police,
whi ch is understandably not desired by the client. Fourth, the investigation
is carried out by the RUC, in whomthe solicitors have no confidence. 6/
Fifth, the solicitors have no confidence in their own Law Society and its
ability or willingness to take up the issue. The Law Society’'s position was
attributed to a view that crimnal solicitors are second class solicitors and
that it should remain neutral in political cases to avoid a divide withinits
own nenber ship.

27. The Speci al Rapporteur considers that despite their |oss of confidence
in the RUC s investigative nmeasures, it would have been prudent for the
solicitors concerned to have docunented and submtted their conplaints to the
RUC, if for not anything else, at |east for record purposes. Their failure
contributed to the situation
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28. The Governnent has established an | ndependent Commi ssion for Police
Complaints (I1CPC). 7/ However the | CPC has conme under severe criticismow ng
toits limted powers. It cannot initiate investigations, but only supervise

those referred to it by the Secretary of State, the Police Authority, or the
Chi ef Constable. Even then its supervisory authority is |limted insofar as a
menber of the Conmmission may only make suggestions to the assigned RUC officer
about how an investigation should proceed, but cannot take direct action. |If
the nmenber considers the investigation to be inadequate, the ICPC can only

wi thhold a statenent of satisfaction. O the 16,375 conplaints generally
recei ved by the I CPC t hrough 1994, not one has resulted in any disciplinary
sanction agai nst any RUC officer. The 1996 report of the |ICPC indicates that
during 1996 the Chief Constable notified the Comr ssion of 2,540 new cases of
conplaint. 8 In only 10 cases, involving 39 charges and 10 officers, were
di sci plinary charges made; in only 1 case was an RUC officer found guilty of
abuse of authority. 9/

29. As a result of the criticisns of the nmanner in which police conplaints
wer e handl ed, the CGovernnent authorized a review of the conplaints systemin
Northern Ireland by Dr. Maurice Hayes. Based upon his review, Dr. Hayes main
recommendation is that “there should be a Police Orbudsman, responsible to
Parliament with the duty to investigate conplaints and to report his/her
findings”. He also recommended that the post should be filled by a judge or a
person of the quality and experience of a senior judicial figure. Further

the Orbudsman would recruit a staff which would include investigators, |awers
and people with police experience and others. She/he would investigate
conpl ai nts agai nst police even where the action conpl ai ned about amunt to
crimnal behaviour. Also, all conplaints about the police and not just those
on conduct, should be made through the onmbudsman in the first place. 10/

30. During the course of the nmission, the Special Rapporteur was informed
that the recommendation of Dr. Hayes to establish a Police Orbudsman for
Northern Irel and has been accepted by the Governnent. The Special Rapporteur
has subsequently received a copy of the draft Police (Northern Ireland) Bil

to be submtted to Parlianment which provides for a Police Orbudsnman to repl ace
t he I ndependent Conmission for Police Conplaints. Article 54 provides for
formal investigation which nust be carried out by the Orbudsman in serious
cases. Section 56 covers the cases where a conplaint or other matter is to be
formally investigated by the Orbudsman. It provides for himto appoint an

of ficer of the Orbudsman, who will have the powers and privileges of a
constable. The Special Rapporteur welcones this initiative by the Governnent
as a positive step to inprove public confidence in the conplaint procedure
system The Special Rapporteur, however, does consider it inperative that the
Government provide the Police Orbudsnman with sufficient financial and human
resources that will enable himto carry out this inportant mandate in an

ef fective manner.

31. During the course of his nmission, the Special Rapporteur was provided
docunents in those rare cases in which a solicitor has filed a conplaint,
either to the relevant Government authorities or to the Law Society. In al

cases, the solicitor received no response or an inadequate response. The
Speci al Rapporteur is also concerned that the reports by non-governnenta
organi zations such as the Lawers Conmittee for Human Rights and British-1Irish
Ri ghts Watch detailing this pattern of harassment and intinidation seemto
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have been dismi ssed by the RUC as baseless. 1In the view of the Specia
Rapporteur, these reports should serve as a basis for a dial ogue between the
RUC and the Law Society to inprove the conditions under which defence
solicitors nust work within the Hol ding Centres.

Legal Prof ession

32. The Legal Profession in Northern Ireland, as in England and Wales, is
divided into barristers and solicitors. The Bar Council is the professiona
body of the barristers. The Law Society is that of the solicitors. There are
today in Northern Ireland about 1,700 solicitors, of whom 800 are wonen.

33. There was only a small nunber of |awers who have been representing
suspects or accused persons in politically sensitive cases. About 20 to 30
were actively involved and were largely solicitors. The very small nunmber of
barristers invol ved had no direct dealings with detainees or the RUC, hence
they were not subject to this form of harassnent.

34. In his neeting with the Bar Council, the Chairman indicated that as the
i ssue was a matter concerning solicitors it was not so rmuch for the Bar
Counci | to address.

35. In his discussions with the Law Society, the President admitted that the
Soci ety had not taken a nore forceful position to protect solicitors who were
subj ected to harassnent and intimdation while representing clients in Holding
Centres. However, it was enphasi zed that very few solicitors | odged
conplaints with the Law Society. One participant in the neeting explained
that he personally had not sought the assistance of the Law Soci ety because he
felt that the Society would have no greater success than the individua
solicitors in bringing conplaints against the RUC. He did, however, note that
he had in fact raised the i ssue when he had first become a menber of the Law
Soci ety, but he had never received a response fromthe President. Another
partici pant, who also represents those accused of terrorist related crines,
seconded this view, stating that he had “no confidence that any conpl ai nt
woul d see the light of day”. Both of these participants expressed the view
that there is a lack of will on the part of the RUC to deal with the problem
and that the only way to deal with it is to have video and audi o recordi ng of
the interrogations. The President of the Law Society admitted to the Specia
Rapporteur that the Society could have done nore for their solicitors.

36. The Speci al Rapporteur expresses his concern over the manner in which

t he professional bodies of |awers in Northern Ireland, particularly the Law
Society, addressed this issue. Harassnent and intimdation of defence |awers
go to the core of the concept of independence of the |egal profession and the
adm nistration of justice. The professional associations of the |ega

prof essions in such cases are duty bound to rush in aid of their nenbers in
such situations. What greater objective or interest can the organized | ega
prof essi on have than the protection of the independence of the profession and
of its individual nenbers. Here the Special Rapporteur refers to Principle 25
of the United Nations Basic Principles on the Role of Lawers, which provides
“Prof essi onal associations of |awers shall cooperate with Governments to
ensure that everyone has effective and equal access to |egal services and that
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| awyers are able, wi thout inproper interference, to counsel and assist their
clients in accordance with the |law and recogni zed prof essional standards and
et hics.” (enphasis added)

37. The Speci al Rapporteur has |earned since the conpletion of his mssion
that the Law Soci ety has published an advertisenent in the Journal of the Law
Soci ety of Northern Ireland “The Wit”, Issue No. 86, 1997, confirm ng the
Society’s concern “to ensure that solicitors are not subjected to any
treatnment in the course of their professional duties which would inpugn or
threaten their independence, professionalismand integrity”. The
advertisenent also indicates that the Council has accepted reconmendati ons
fromthe Crimnal Law and Human Rights Conmittees that a nore formal system
shoul d be established to enable solicitors to report and register their
concerns and calls upon solicitors with any conpl aints about the RUC, Prison
Service or any agency within either the crimnal or civil justice systemto
wite with details to the President of the Society. The Special Rapporteur
wel conmes this initiative by the Law Society.

38. The Speci al Rapporteur is satisfied that there have been harassment and
intimdation of defence |awers by RUC officers as described. He is also
satisfied that these harassnents and intinidation were consistent and
systematic. Though there were generally no specific substantiated conplaints
| odged with the RUC by the solicitors concerned, yet given the various reports
from concerned non-governnmental organi zations, the annual report of the SACHR
and the United Nations Sub-Conmmi ssion on Prevention of Discrimnation and
Protection of Mnorities, the RUC should have taken note of these conplaints
and taken steps to investigate themand end the situation. Failure to address
these conpl ai nts and ot her general conplaints over the years on the grounds
that there were no substantiated conplaints |lodged with the RUC resulted in
the RUC losing credibility inits internal conplaints investigatory nechanism
This further resulted in a general |oss of confidence, |eading to the proposa
for an i ndependent onmbudsman to investigate these conplaints.

[11. ACCESS TO COUNSEL

A. Deferrals of Access

39. Under Section 14 of the Prevention of Terrorism (Tenporary Provisions)
Act of 1989 (PTA), a person who has been arrested may be detained for up

to 48 hours. This initial detention period can be extended for up to five
days upon authorization by the Secretary of State. Thus, a detainee can be
hel d wi thout charge for up to seven days. 11/ Under Section 47 of the EPA, a
detai nee has the right to see a solicitor, but access to a solicitor can be
deferred for up to 48 hours if a senior police officer reasonably believes
that such access will interfere with the investigation, alert other suspects,
or hinder the prevention of an act of terrorism Further, the initia
deferral of access can be renewed for further periods of up to 48 hours,

al t hough renewal of the deferral is rare.

40. Bet ween 1987 and 1991, access to |lawers was deferred in 58 per cent of
all PTA detentions on average. This rate of deferral fell to 26 per cent in
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1992, 14 per cent in 1993, 16 per cent in 1994, 0.5 per cent in 1995, and
3 per cent in 1996. 12/ According to the Chief Constable of the RUC, in 1997,
as of Cctober, only 19 of 322 cases have been deferred.

41. Principle 5 of the Basic Principles on the Role of Lawers provides
that: “Governnents shall ensure that all persons are inmediately informed by
the conpetent authority of their right to be assisted by a | awer of their own
choi ce upon arrest or detention or when charged with a crimnal offence.”
Principle 7 provides that “Governments shall further ensure that all persons
arrested or detained, with or without crimnal charge, shall have pronpt
access to a lawer, and in any case not later than 48 hours fromthe time of
arrest or detention.” Principle 8 provides that “All arrested, detained or

i mpri soned persons shall be provided with adequate opportunities, time and
facilities to be visited by and to comruni cate and to consult with a | awer,
wi t hout delay, interception or censorship and in full confidentiality. Such
consultations may be within sight, but not within the hearing, of |aw
enforcenent officials.”

42. Read in conjunction, these principles indicate that, at a mnimm an
i ndi vidual has right of access to a |awer within 48 hours of his or her
arrest. Deferral of access beyond 48 hours is in violation of the Basic
Principles. Further, the detainee must be inforned i mediately of the right
of access to counsel upon his or her arrest or detention

B. The Right to have a solicitor present during police interrogations

43. In practice solicitors have not been permtted by the RUC to be present
at any stage during interrogations. |In January 1996, In the Matter of
Applications by Mchael Russell and O hers for Judicial Review, HUTE2184, the
Bel fast Hi gh Court rejected a petitioner’s argunment that he had a right to
have counsel present during interrogations. However, while holding that no
ri ght has been extended by Parliament, the Court did express the opinion that
“each application for access to a solicitor should be considered

i ndividually”. 13/ Before the case was heard, the RUC changed its policy
stating that every request for counsel to be present during interrogations
woul d be considered on the particular nmerits of each case. Despite this new
policy, however, the Special Rapporteur was informed by solicitors that in
practice they continue to be denied the right to be present during the
interrogation in the vast majority of cases falling under section 14 of
Prevention of Terrorism Act 1989, although the RUC has occasionally exercised
t hat discretion.

44, In the case of In re Charles Begley' s Application, the Hi gh Court ruled
that those detai ned under energency | aws have no right to have a solicitor
present during interrogations and that no exceptional circunstances existed
whi ch warranted the exercise of discretion on the part of the RUC to allow the
solicitor to be present. On appeal, the House of Lords held that a person
arrested in Northern Ireland under Section 14 of the Prevention of Terrorism
(Tenporary Provisions) Act 1989 had no right to be acconpani ed and advi sed by
his solicitor during interviews with the police. 1In its decision, the House
of Lords pointed out that a suspect detained under the terrorism provisions
was nerely entitled to consult privately with a solicitor under section 47 of
the Northern Ireland (Emergency Provisions) Act 1996. Further, the Code of
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Practice issued under section 61 of the 1991 Act was to the same effect.
Nowhere was there reference to any right for a person arrested under terrorism
provi sions to have a solicitor present during interview The House of Lords
concluded that the differential treatnment of persons suspected of having
commtted of fences under the terrorismprovisions in Northern Irel and was
plainly part of a deliberative |egislative policy.

45. The United Nations Basic Principles on the Role of Lawers do not
explicitly address the issue as to whether a detainee has the right to have a
| awyer present during a police interrogation. Principle 7 provides that
“CGovernments shall further ensure that all persons arrested or detained, with
or without crimnal charge, shall have pronpt access to a |lawer, and in any
case not later than 48 hours fromthe tinme of arrest or detention.” Principle
8 provides that “All arrested, detained or inprisoned persons shall be

provi ded wi th adequate opportunities, tine and facilities to be visited by and
to comuni cate and consult with a | awer, w thout delay, interception or
censorship and in full confidentiality. Such consultations may be within
sight, but not within the hearing, of |aw enforcenent officials.”

46. Simlarly, the jurisprudence of the Human Ri ghts Commrittee provides
little guidance on this question. Article 14 (3) (b) provides that “In the
determi nation of any crim nal charge against him everyone shall be entitled

to the follow ng mnimum guarantees, in full equality: ... (b) To have
adequate tine and facilities for the preparation of his defence and to
conmuni cate wi th counsel of his own choosing.” While the Human Ri ghts

Conmittee has found inpermi ssible interference with the right to preparation
of defence in a |arge nunber of cases, none address the issue as to whether a
det ai nee has the right to have counsel present during police interrogations.

47. In the view of the Special Rapporteur, it is desirable to have the
presence of an attorney during police interrogations as an inportant safeguard
to protect the rights of the accused. The absence of |egal counsel gives rise
to the potential for abuse, particularly in a state of emergency where nore
serious crimnal acts are involved. |In the case at hand, the harsh conditions
found in the holding centres of Northern Ireland and the pressure exerted to
extract confessions further dictate that the presence of a solicitor is

i mperative.

C. (Cdosed visits

48. In Engl and and Wal es, but not Northern Ireland, the Home Office has
instituted a policy under which certain prisoners are designated as
exceptional high risk category and are allowed legal visits in prisons only
where the prisoner was separated fromhis |awers by a transparent screen. In
particular, the closed visits have been put in place in the Special Secure
Units (SSUs) of Belnmarsh, Full Sutton and \Witenoor prisons. They are applied
to any prisoner who has been designated as being at “exceptional high risk” of
escape. Elaborate security neasures are in place, with |lawers being searched
several tines as they enter and exit SSUs and prisoners are strip-searched
before and after visits, despite the fact that they had no contact with their

| awyers or anyone apart fromthe prison staff.
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49. As noted in paragraph above, the Special Rapporteur visited Bel marsh
Prison in London where he was shown the closed visit area. All visitors to
the SSU, including the prison staff, nust pass through el aborate security
measures upon entering the prison and upon entering the SSU. The closed visit
area itself has four roons for legal visits; each roomis divided by a
transparent screen to separate the solicitor and the client, and docunents are
exchanged between the solicitor and client by neans of an Xx-ray screening
machi ne to ascertain that there are no unauthorized naterials passed between
the two. A prison guard remains just outside the sound proof roomto nonitor
the visit; the Special Rapporteur was assured that the prison guard cannot
over hear the conversation, but can only visually nonitor the visit.

50. Solicitors have conplained that trial preparation is extrenely difficult
within the circunstances of a closed visit, which include problens over, for

i nstance, exam ning docunents jointly, and problens of confidentiality.
Lawyers have al so expressed the viewthat it is very difficult to establish
the relationship of trust and rapport with their clients that is necessary for
them to adequately prepare for the defence. Further, although the solicitors
may request an open visit if exceptional circunstances so warrant, they
believe that the decisions by the authorities concerning such requests are
arbitrary and irrational. The CGovernor of the prison explained that often a
few weeks prior to the trial discretion is exercised to open visits to enable
the Il awer to prepare his or her client’s case for trial

51. In a recent Court of Appeal decision concerning the issue of closed
visits, 14/ the Court held that whether to inpose closed visits or not was a
matter of prison security to be decided by the prison authorities, and

di sm ssed the appeal. However, the Special Rapporteur has |earned that the
Government has recently announced the recategorization of IRA prisoners in
British jails which has neant that they have been noved out of SSUs. Prison
officials informed the Special Rapporteur that in fact, at the tine of his
visit, there are only six prisoners in England and Wales that were currently
categori zed as exceptional high risk, down from23 in May 1997. The officials
noted that there is a continuous review of categorization and they are
constantly reviewing the policy in general to maintain the proper bal ance
bet ween the needs of the institution and the needs of individual prisoners.
The Speci al Rapporteur was informed by the Chief Inspector of Prisons,

Sir David Ransbottom at the Hone Ofice in London that closed visits would
soon be discontinued as he hinself did not feel the need for their

conti nuati on.

52. Principle 8 of the Basic Principles on the Role of Lawyers provides that
“All arrested, detained or inprisoned persons shall be provided with adequate
opportunities, time and facilities to be visited by and to conmuni cate and
consult with a | awer, w thout delay, interception or censorship and in ful
confidentiality. Such consultations may be within sight, but not within the
hearing, of |aw enforcenent officials.” The General Conmmrent of the Human

Ri ghts Committee on Article 14 of the International Covenant on Civil and
Political Rights provides, inter alia:

“9. Subpar agraph 3 (b) provides that the accused nust have adequate
time and facilities for the preparation of his defence and to
comuni cate with counsel of his own choosing. What is “adequate tine”



E/ CN. 4/ 1998/ 39/ Add. 4
page 17

depends on the circunstances of each case, but the facilities mnust

i ncl ude access to docunents and ot her evidence which the accused
requires to prepare his case, as well as the opportunity to engage and
comuni cate with counsel ... Lawyers should be able to counsel and to
represent their clients in accordance with their established

prof essi onal standards and judgenent w thout any restrictions,

i nfluences, pressures or undue interference fromany quarter.” 15/

53. In the view of the Special Rapporteur, in the absence of evidence that
solicitors are abusing their professional responsibilities, the closed visits
within the SSUs constitute an undue interference with the |awer/client

rel ati onship and create unnecessary inpedi nents for adequate tria

preparation. At a mninum the burden should be upon the prison officials on
a case-by-case basis to denonstrate that the closed visits are an exceptiona
measure necessary to nmintain prison security. In the light of what the Chief
I nspector of Prisons said to the Special Rapporteur, it is expected that
closed visits will be discontinued.

D. Proposal for a Legal Advice Unit: | ndependent Comni ssi oner
for Holding Centres

54. The I ndependent Conmi ssioner for Holding Centres (ICHC) was appoi nted

in 1992. His role is described as “providing further public reassurance that
terrorist suspects detained in any of the then holding centres (Castlereagh
Bel fast; Strand Road, Londonderry; and Gough Barracks, Armagh) were fairly
treated and that the statutory and adm ni strative safeguards for their
treatment were being properly observed and apply”. The mandate of the

I ndependent Commi ssi oner does not include investigation of conplaints against
police. He may receive conplaints, yet such conplaints nmust be transmitted to
t he Chief Constable for investigation

55. In 1994, the Independent Conmi ssioner for the Hol ding Centres proposed
the establishment of a |egal advice unit at Holding Centres, which would

nodi fy the present |egal aid systemin Northern Ireland by granting |egal aid
only to those detainees arrested under the emergency | egislation who choose a
gover nment - appoi nted solicitor froma unit of |awers associated with the

hol ding centres. The Law Society of Northern Ireland woul d manage and operate
the I egal advice unit and it would be funded by the Government. 16/ This
proposal cane under severe criticismon the grounds, inter alia, that it
violated the principle that a defendant has the right to counsel of his or her
choice. During his discussions with the Independent Conmi ssioner, the

Speci al Rapporteur |earned that the |Independent Commi ssioner has w t hdrawn
thi s proposal

I'V. VIDEO AND AUDI O- RECORDI NG OF POLI CE | NTERVI EWS

56. The pervasive all egations of harassnent and intimdation of |awers and
of the accused hinself during police interrogations in the Holding Centres in
Northern Ireland has | ed many comrentators to call for the installation of

vi deo or audio/video recording of interrogations. Interrogations are
currently relayed on a silent television nmonitor which is nonitored by a
police officer. However, there has been no instance in which a disciplinary
or crimnal charge has been brought against any police officer as a result of
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this surveillance, despite many all egations of ill-treatment made by detai nees
and despite the nunmerous cases in which civil damages have been awarded to
detainees as a result of ill-treatment in the Holding Centres. 17/

57. In his first annual report, the Independent Comni ssioner for the Hol ding
Centres, Sir Louis Bl om Cooper, QC., called for the introduction of video-
and audi o-recording of police interviews. The detainee or his |ega
representative would be able to initiate the process of disclosure if the
detai nee wishes in any future trial to challenge the adm ssibility of a
statenent alleged to have been extracted fromhiminproperly. 18/ In his
second annual report, the Independent Conmmi ssioner reiterated his call to

i ntroduce audi o- and vi deo-recording of police interviews, noting the

wi despread support for such nmeasures from anong others, the Northern Irel and
judiciary and the European Conmittee for the Prevention of Torture and | nhuman
or Degrading Treatnent or Punishnent. 19/

58. In 1995 the then Secretary of State for Northern Irel and,

Sir Patrick Mayhew announced that he would introduce a schene for “electronic
recording” at the Holding Centres, which was incorporated into the new s.53 of
the 1996 version of the EPA. In January 1997 a draft code of practice was

i ssued on silent video-recording of police interviews at the Hol ding Centres.
Solicitors and non-governmental organizations have expressed the view that the
draft code is deficient in many respects, particularly since it leaves in the
hands of the prosecution the question of whether a video or any part of it,
shoul d be disclosed to the defence.

59. On 16 Cctober 1997 the Northern Ireland O fice announced that silent

vi deo-recording is to be installed in Castl ereagh Hol ding Centre and will be
eventual ly installed at Gough Barracks and Strand Road. During the course of
his visit to Castl ereagh, the Special Rapporteur was shown the work in
progress to install the necessary equipnment. Mre inportantly, the Specia
Rapporteur was informed by the authorities that it is the intention of the
current Governnment to amend the legislation to include audio- as well as

vi deo-recordi ng. The Special Rapporteur welcones this initiative as an

i nportant step towards enhancing public confidence in the Government’s
commtnment to ensure accountability. The Special Rapporteur also notes that
it isinthe interest of the RUC itself as a neans to defend itself against
what they allege to be false allegations.

V. MJRDER OF PATRI CK FI NUCANE

60. On 12 February 1989, Patrick Finucane, a solicitor who was wel |l -known
for his defence of individuals detained under Northern Irel and’ s energency

| egi sl ation, was killed by two nmasked gunmen who entered his hone and shot
him14 times in front of his wife and three children. His wife,

Geral di ne Finucane, was also injured when a bullet probably ricocheted and hit
her in the ankle. The U ster Freedom Fighters, a Protestant paramlitary
organi zation, imediately clained responsibility for the nurder, but to date
no one has ever been charged for the crine.

61. The murder of Patrick Finucane canme | ess than four weeks after
statenments were nmade by Douglas Hogg, MP, then Parliamentary Under-Secretary
of State for the Home Departnent, in a Comrttee stage debate on the
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Prevention of Terrorism |In the debate, M. Hogg stated: “l have to state as
a fact, but with regret, that there are in Northern Irel and a nunmber of
solicitors who are unduly synpathetic to the cause of the IRA.” M. Hogg
failed to provide any evidence to substantiate this serious allegation, merely
stating, “... | state it on the basis of advice that | have received, guidance
that | have been given by people who are dealing with these matters, and

shall not expand on it further.”

62. Prior to his nurder, Patrick Finucane al so received a nunber of death
threats from RUC officers, mainly delivered via his clients. One client,
Brian G Illen, who received conpensation for ill-treatnment he suffered while in

detention, has provided testinony that he was told by a RUC officer follow ng
the filing of a habeas corpus petition on his behalf by Finucane that “it
woul d be better if he [Patrick Finucane] were dead than defending the |ikes of
you,” and that they threatened to give details concerning the solicitor and
his client to loyalist paramlitaries. Following his defence of Gllen, other
clients have testified that nunmerous death threats were nmade agai nst Fi nucane
by the RUC. He is also reported to have received threatening phone calls at
his home. On 5 January 1989, five weeks before his death, one of
Patrick Finucane’s clients alleged that an RUC of ficer

“ informed ne that ny solicitor was working for the IRA, and
woul d neet his end also ... He asked nme to give M. Finucane a
message fromhim... He told ne to tell himhe is a thug in a
suit, a person trying to let on he is doing his job, and that he,
i ke every other fenian [republican] bastard, would neet his end.”

63. Since Patrick Finucane’s murder, further information that seriously
calls into question whether there was official collusion has come to |ight
followi ng the arrest and conviction of Brian Nelson for conspiracy to murder
in January 1990. According to the evidence that was presented at his trial
Nel son, who served as a chief intelligence officer for the U ster Defence
Associ ation (UDA), had been recruited by military intelligence to provide
information on paramlitary activities, including planned assassi nations,
which the army would then pass on to the RUC. Nelson did in fact |ater
participate in the planning of assassinations that were actually carried out,
whi ch were the basis for his conviction. A BBC Panoranma docunentary that was
broadcast on 8 June 1992 reveal ed that Nel son had kept a prison diary in which
he wote that he had inforned “his handlers” in the mlitary that Patrick

Fi nucane was being targeted by loyalist paranilitaries as early as

Decenber 1988. The diary also stated that Nel son had provided a photograph of
Finucane to a paramlitary assassin a few days before the murder. Although
certain questions have arisen as to the authenticity of the journal, the

i nformati on contained in the diary was essentially corroborated by a w tness
at Nelson’s trial. This witness, referred to only as “Colonel J” to protect
his identity, was a senior ranking mlitary intelligence officer. According
to his testinony, Nelson had provided himw th UDA naterials on a weekly
basi s, which included security docunents, photo nontages and reports “from all
sectors of security forces” which had been | eaked to the UDA. More seriously,
Colonel J testified that the RUC had been informed about the information
passed on by Nelson to military intelligence, including the planned
assassinations. In this regard, Colonel J noted that planned assassi nations
had been foiled, including an attenpt on the life of M. Gerry Adanms. The
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RUC, however, has denied that any information obtained by Nel son concerning
t he planned assassination of Patrick Finucane had been passed on to the
police. During the mssion, the Special Rapporteur was told by Government
sources that Brian Nelson’s information saved about 70 |ives.

64. Fol | owi ng the Panorama broadcast, the then RUC Chi ef Constable Hugh
Annesl ey requested John Stevens, who had conducted an earlier inquiry into
charges of collusion which led to the arrest and conviction of Brian Nel son

to investigate the allegations made in the Panorama progranme. Stevens issued
his final report on this second investigation to the Director of Public
Prosecutions (DPP) in January 1995. Unfortunately, neither the report nor its
concl usi ons have ever been made public and M. Stevens has declined to discuss
its recommendati ons on the grounds, presumably, that he is prohibited from
commenting by the Oficial Secrets Act. On 17 February 1995 the DPP issued a
direction of “no prosecution” to the Chief Constable. This decision not to
prosecute has conme under severe criticismfrom non-governnental organizations,
particularly in light of the fact that Stevens has publicly stated that he
knew “absol utely” who killed Patrick Finucane. 20/

65. In a letter dated 1 Septenber 1996, the Special Rapporteur on situations
of extrajudicial summary or arbitrary executions transmtted a letter to the
Governnment setting forth the foll ow ng questions:

(a) Why did the DPP decide not to prosecute Brian Nel son?

(b) Have reports been produced as a result of the investigation
carried out? Have these been made public?

(c) What further steps have been taken?

66. In a letter dated 31 Cctober 1996, the Covernnent provided the follow ng
response:

“Nel son Al |l egations

Foll owi ng the television broadcast in June 1992 in which Brian
Nel son al |l eged invol venent in the nurder of M. Finucane

M. Stevens (Deputy Chief Constable, Canbridgeshire Constabul ary)
was asked to investigate the allegations nade which were not
covered earlier in his report. Supplenmentary reports were
forwarded to the Director of Public Prosecutions for Northern
Ireland, in April 1994, Cctober 1994 and January 1995. A

consi derabl e nunber of matters were subject of investigation in
the supplenentary reports including matters relating to the nurder
of M. Patrick Finucane. The Director concluded that there was

i nsufficient evidence to warrant prosecution of any person and
accordingly a direction of no prosecution was issued on

17 February 1995

Avail ability of Reports

A sunmary of M. Stevens’ initial report was published on
17 May 1990. The supplenmentary reports have not been made public.
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O her Points

The RUC i nvestigation of the nurder of M. Finucane is still open
and the RUC will | ook at any new evidence presented to themin
relation to the case.”

67. During the course of his mission to Northern Ireland, the Special
Rapporteur net with Ms. Finucane and other fanm |y nmenbers, M. Peter Madden
and M. Kevin Wnters of Madden & Finucane and other barristers and solicitors
famliar with the case. He also discussed the nurder of Patrick Finucane with
t he Chief Constable of the RUC, M. Ronnie Flanagan, and the Director of
Public Prosecutions, M. Alasdair Fraser, QC

68. In his discussion of the case with the Special Rapporteur, the Director
of Public Prosecutions enphasized that the case was reviewed in a rigorous
manner, but there was sinply insufficient evidence to bring a prosecution. In

this regard, he noted that there is a two-pronged test in England and Northern
Ireland in determ ning prosecution: (1) Is there a reasonable prospect of
obtaining a conviction?;, (2) Does the public interest demand prosecution? 1In
this case, he had concluded that the first test had not been met, noting that
al l egations nerely constitute a line of investigation but may not constitute
adm ssi bl e evidence. He enphasized that the DPP is wholly independent of the
Governnment and that it prosecutes cases across the divide, as well|l as against
the RUC and the military. At the same tine, he acknow edged that his role is
necessarily limted owing to the fact that he does not have investigators.
The investigation itself is done by the RUC, or in this case by the Stevens
inquiry. In this case, he stated confidently that the Office had net its
responsibilities. He did note, however, that each nurder case remai ns open
and that he would bring the case forward if there is further evidence.

69. The Special Rapporteur appreciates that there can be some cases where the
person who conmitted the crinme may be known, yet there may be insufficient
adm ssi bl e evidence to prove the case and secure a conviction

70. Oning to the tinme constraints, the Special Rapporteur was unable to neet
with M. John Stevens at the tine of the mssion, as suggested by the Chief
Constable, who felt he was not in a position to comment upon the particulars
of the case. However, in a letter to M. Stevens dated 27 Novenber 1997, the
Speci al Rapporteur requested a witten response to the follow ng questions:

(a) Did the mlitary know that Patrick Finucane was the target of the
UDA? |If so, did the nmilitary notify the RUC?

(b) If the mlitary did not notify the RUC, why not? In any event,
why did the mlitary not alert Patrick Finucane and provi de adequate
protection?

(c) If the mlitary did notify the RUC, why did the RUC not alert
Patrick Finucane and provide security?

(d) Prior to his nurder, Patrick Finucane was subjected to threats and
intimdation by RUC officers. Wre these allegations investigated by the RUC?
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71. In a letter dated 14 January 1998, M. Stevens acknow edged receipt of
t he Special Rapporteur’s letter dated 27 Novermber 1997. The response states:

“As you will be aware the reports submitted by me are the property
of the Secretary of State for Northern Ireland and the Chief
Constable of the RUC. | amtherefore not in a position to rel ease
these reports or indeed divulge any of the contents. The reports
are highly classified and the authority of the above persons wl|
be required before information is rel eased.”

M. Stevens concludes by stating that “[t]he contents of your letter will be
di scussed with the Chief Constable of the RUC

72. Al t hough sone pointed out that this was only one of hundreds of

unresol ved nmurders, the nurder of Patrick Finucane is of a different nature.
As a high profile | awer who had trenendous success representing his clients,
bot h before domestic courts and the European Court of Human Ri ghts, his nurder
had a chilling effect on the profession and further underm ned public
confidence in the judicial system Solicitors informed the Special Rapporteur
that the nurder led themeither to give up crinmnal practice entirely or to
alter the manner in which they handled terrorist related cases. Thus, the
defendant’s right to counsel was conpronmised. It was also |earnt that severa
| awyers arned thensel ves for self-defence and their houses were equi pped with
security devices.

73. Principle 17 of the United Nations Basic Principles on the Role of
Lawyers provides, “Were the security of lawers is threatened as a result of
di scharging their functions, they shall be adequately safeguarded by the
authorities.” If it is true that Brian Nelson infornmed mlitary intelligence
of the UDA's intent to nurder Patrick Finucane, as Nelson clains in his prison
diary and which seens to be corroborated by the testinony of Colonel J at

Nel son’s trial, then the Governnment has violated its duty to safeguard Patrick
Fi nucane. Further, this om ssion would constitute a violation of article 6 of
the International Covenant on Civil and Political Rights. The outstanding
qguestions surrounding the nurder of Patrick Finucane denonstrate the need for
an i ndependent judicial inquiry. So long as this murder is unresolved, many
in the cormunity will continue to |ack confidence in the ability of the
Government to dispense justice in a fair and equitabl e nmanner

74. Though the United Nations Basic Principles on the Role of Lawers were
endorsed by the General Assenbly in the aftermath of this nurder, yet the
Governnment’s duty to provide adequate safeguards to protect the security of

| awyers in such circunstances nust necessarily be inplied, particularly in a
country which cradled and nurtured the concept of an independent system of
justice.

VI . EMERGENCY LEG SLATI ON AND ORDI NARY CRI M NAL LAW

75. Concerns have been expressed to the Special Rapporteur that certain
provisions in the energency legislation and in the ordinary crimnal |aw

i mpinge on the ability of the judiciary to function inpartially and

i ndependently. These provisions include the abrogation of the right to
silence, the lower threshhold for admi ssibility of confession evidence and the
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absence of a jury. In this regard, the Special Rapporteur notes that
Principle 6 of the Basic Principles on the I ndependence of the Judiciary

provi des that “The principle of the independence of the judiciary entitles and
requires the judiciary to ensure that judicial proceedings are conducted
fairly and that the rights of the parties are respected.”

76. The Speci al Rapporteur w shes to enphasize that he has full confidence
in the integrity of the judiciary in Northern Ireland and believes that they
are in fact applying the law in an inpartial manner. Nevertheless, the
Speci al Rapporteur has repeatedly enphasized that the judiciary must not only
be i ndependent and inpartial, it nust be seen to be independent and inparti al
The provisions in question have seriously eroded public confidence in the
ability of the judiciary to render its decision in an independent and

i mpartial manner, and therefore, these issues fall within the remt of the
Speci al Rapporteur’s mandate.

A. Right to remnin silent

77. The Crimnal Evidence (Northern Ireland) Order 1988 pernmits a judge to
draw adverse inferences froma detainee’s silence in three circunstances:

(1) when the defendant bases his or her defence on a fact that he or she could
reasonably have been expected to raise during police questioning, but did
not; 21/ (2) when the accused fails to give the police an explanation for the
presence of a nearby substance, object or mark that could reasonably be
bel i eved to have a connection to a crine; 22/ and, (3) when a defendant fails
to account for his or her whereabouts at the tinme a crinme was conmtted. 23/
The Order also allows a negative inference to be drawn if the defendant fails
to answer questions at trial. 24/ Section 34 of the Crimnal Justice and
Public Order Act 1994 extends the sanme |egislation to England and Wal es, the
rel evant provisions of which cane into force on 1 April 1995.

78. A joint study by the non-governnmental organization, Commttee for the
Adm nistration of Justice (CAJ) and Liberty clainms that the extension of the
provi sions took place with no enpirical assessnent of whether the desired
results (i.e., increased convictions) and the stated dangers had in fact
resulted fromthe legislation in Northern Ireland. To the contrary, the study
denonstrates that the statistical evidence indicates no change in conviction
rates for serious crine resulting fromthe inposition of the order. The study
further concludes that the caution given upon arrest is poorly understood by
suspects; that vul nerable suspects are being pressured to speak; that

i nnuner abl e professional conflicts arise for |awers fromthe adverse

i nferences; that the shift in the burden of proof at trial is real and
pronounced; that use of the inference at prelinmnary inquiry is pushing cases
with insufficient prima facie evidence to trial; and that judges have

di spl ayed a | ack of caution in their willingness to read negative inferences
into a defendant’s silence. 25/

79. I nternational standards, as well as general principles of crimnal |aw,
provi de that the burden of proving guilt rests with the prosecution. The
right not to be conpelled to incrimnate oneself is outlined in article 14 (3)
of the International Covenant on Civil and Political Rights. Inits Genera
Comment 13 on article 14, subparagraph 3 (g) on the Covenant, the Human Ri ghts
Committee states inter alia: “In order to conpel the accused to confess or
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testify against hinself frequently nethods which violate these provisions
[article 7 and article 10] are used. The |law should require that evidence
provi ded by means of such nethods or any other form of conpulsion is wholly
unacceptable.” While the Human Rights Committee is referring to the use of
torture or inhumane treatnent in detention as neans of conpelling a
confession, in the view of the Special Rapporteur any means used by the State
to exert undue influence upon a detainee to conpel a confession of guilt is
unacceptable. In the case of Northern Ireland, the inferences that may be
drawn under the 1988 Crinminal Evidence Order indirectly exert pressure on the
detai nee to make statenents that may incrimnate him and thus, is a violation
of the principle of right to silence set forth in article 14 of the I CCPR

80. O her international human rights bodies have issued simlar findings.
In Murray v. United Kingdom the European Court of Human Rights held that the
power to draw adverse inferences fromsilence, coupled with the deferral of
access to counsel in Northern Ireland, constitutes a violation of the fair
trial provisions of article 6 of the European Convention on Human Ri ghts. 26/
Simlarly, in their comrents to the United Kingdomrepresentative during the
presentation of the periodic report, the Human Ri ghts Commi ttee nmenbers
expressed their concern that the extension of the legislation to England and
Wal es diluted the presunption of innocence, violated the prohibition against
testimoni al conpul sion and negated the right to a fair trial. 27/ Inits
comments on the periodic report the Conmittee found that the provisions of
this legislation violate article 14 of the Covenant. 28/

B. Adnmissibility of confession evidence

81. In Northern Ireland confession evidence is adm ssible in cases schedul ed
under section 12 of the Northern Ireland (Emergency Provisions) Act (EPA)

unl ess the accused was subjected “to torture, to inhuman or degrading
treatnment, or to any violence or threat of violence (whether or not anmounting
to torture), in order to induce [an accused] to nmake the statenment”. 29/
Further, in Northern Ireland the accused nmust present prim facie evidence of
the torture, inhuman or degrading treatnent or violence or threat to viol ence,
whil e under the Police and Crimnal Evidence (NI) Order (PACE) there is a

| ower threshhold for the adm ssibility of such evidence. 1In Northern Ireland,
once the defendant mekes this showi ng, the burden shifts to the prosecution to
show that the confession was not coerced in the specified manner

82. Non- gover nnent al organi zati ons have argued that this standard nmeans that
physi cal deprivation or psychol ogical pressure short of outright violence is
perm ssible. This standard is particularly troubling in light of the fact
that the Human Ri ghts Conmittee has recommended the cl osing of Castlereagh
Hol ding Centre as a “matter of urgency” owi ng to “unacceptable” conditions of
detention, including tiny cells with no opening to natural |ight, the absence
of exercise areas, |lengthy and frequent interrogations, and persistent

al l egations of intimdation and harassnent during interrogations. 30/ The
provi si ons under Section 12 of the EPA al so nmeans that nothing prevents the

i ntroduction of involuntary confessions. 1In the view of the Specia
Rapporteur, Section 12 may be in contravention of the principle that one
shoul d not be conpelled to incrimnate oneself and shifts the burden to prove
i nnocence fromthe prosecution to the defendant.
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C. D plock Courts

83. In Northern Ireland the Governnent has established the so-called Dipl ock
courts in which certain scheduled offences are tried without a jury by a
singl e judge. 31/ The absence of a jury and the unique role that judges play
in these cases (e.g., the inferences that may be drawn if the accused remains
silent) has altered the manner in which judges are viewed. This has led, as
reported to the Special Rapporteur, a |arge segnent of the popul ati on of
Northern Ireland to view the admnistration of justice in such cases as not
bei ng i ndependent and inpartial. 32/ In the view of the Special Rapporteur
restoration of the jury system which has been a culture within the crim na
justice systemin England, would help restore public confidence in the

adm ni stration of justice.

VII. OTHER | SSUES
A.  “Buggi ng”
84. Part 11l of the Police Act, allowing for actions “with respect to

property and wirel ess tel egraphy”, allows an operation to be authorized if the
authorizing officer believes (1) that the action is likely to be “of
substantial value” in the prevention or detection of serious crine, and

(2) this cannot reasonably be achi eved by other nmeans. Were an action is
likely to result in acquiring know edge by any person of matters subject to

| egal privilege, prior approval by one of the Comm ssioners is needed. The
Act defines legally privileged matters as comuni cati ons between a

prof essional |egal adviser and his client, or any person representing his or
her client, which are made (1) in connection with the giving of |egal advice
to the client; (2) made in contenpl ation of |egal proceedings and the purposes
of such proceedings; and itens with or enclosed to such comuni cati ons.
Excluded fromlegal privilege are matters which are privileged as to their
content, but which are in the possession of someone who should not have them
and matters held or communi cations made with the purpose of furthering a
crimnal purpose. The decision whether or not a comunication is legally
privileged is up to the authorizing officer, but will be reviewed by the
Conmmi ssi oner ex officio upon receipt of the authorization notification

requi red under Section 96

85. Non- gover nment al organi zati ons with whom the Speci al Rapporteur met
during his mssion criticized the provisions of Part |1l of the Police Act
enpoweri ng | aw enforcenent agencies to undertake “buggi ng” operations on the
fol |l owi ng grounds:

(1) The Police Act is narromy drafted and deals only with use of
listening devices which interfere with “wirel ess tel egraphy” or use of
whi ch necessitates trespass. Thus, devices such as sensitive

m crophones, or the bugging of conmmunications in a police or prison cel
is wholly outside of any statutory control. There are no safeguards
agai nst m suse of “buggi ng” devices in such situations;
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(2) The Act does not define the additional criteria necessary for

aut horization of intrusive operations in which privileged conmuni cati ons
are likely to be intercepted, and conditions that may be attached to
such operati ons;

(3) The Code of Practice should explain the concept of Iegal privilege
in greater detail. For instance, it fails to clarify a borderline case
between a | awyer acting legitimtely for a client suspected of a
crimnal offence, and the | awyer furthering a crimnal purpose;

(4) The Code of Practice fails to clarify the term*®legal adviser”;

(5) The Code of Practice does not explicitly provide for the
destruction of legally privileged material .

86. The Governnent's contention has been that the |lawers could not be
exenpted fromthe surveillance of prem ses envisaged under the act. Further
the Governnent considers that involving a judge at that stage may be viewed as
the judiciary involving itself in the investigatory process

87. VWi | e appreciating the CGovernnent's contention, yet given the inportance
of the concept of legal privilege, which is crucial to the i ndependence of
| awyers, the Special Rapporteur views the provisions of Part II1 of the Police

Act with grave concern. The Special Rapporteur draws the Governnent's
attention to the strict statutory reginme in New Zeal and pertaining to
applications for the use of listening devices to intercept private

comuni cations. In New Zeal and, such applications have to be made to a High
Court Judge, who may issue a warrant only if she/he is satisfied that: (a) to
issue a warrant would be in the best interests of the adm nistration of
justice; (b) one of the specified offences has been or is about to be
commtted; (c) there are reasonable grounds to believe that evidence rel evant
to the investigation of this offence will be obtained through the use of a
listening device; (d) other nethods have been tried and failed, or the use of
ot her methods would be unlikely to lead to the successful conclusion of the

i nvestigation or would be too dangerous to adopt; (e) the comunications to be
intercepted are not likely to be subject to legal or other privilege (enphasis
added). The Special Rapporteur is particularly concerned that under the
Police Act for England and Wal es the decision to authorize buggi ng of |ega
prem ses is made by a police officer who nost likely will not have the
requisite training to appreciate the concept of legal privilege. 1In the view
of the Special Rapporteur, such a decision should require prior authorization
froma judicial officer.

B. Incorporation of the European Convention on Human Ri ghts
88. During the course of the Special Rapporteur's nission to the
Uni ted Kingdom and Northern Ireland, the Governnent introduced to Parlianment
the Human Rights Bill, which will incorporate the European Convention of Human

Rights into United Kingdom|law. 33/ The Special Rapporteur welcones the
i ntroduction of this Bill to Parlianent.
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VI11. CONCLUSI ONS AND RECOMVENDATI ONS
89. The Speci al Rapporteur is quite cognizant of the fact that the ongoing
peace talks in Northern Ireland are at a crucial stage, particularly in the
[ight of the upsurge in violence over the course of the past nmonths. It is

within this context that the Special Rapporteur nmakes these concl usions and
recommendations with the conviction that respect for the rule of |aw and human
rights with greater accountability fromall public institutions will enhance
the prospects for a peaceful resolution of the conflict. 1In this regard, the
Speci al Rapporteur w shes to express his gratitude to the Governnment of the
United Kingdom and Northern Ireland for inviting himto undertake this

m ssion, which denonstrates the Governnent's openness to outside scrutiny and
its willingness to listen to the concerns of the international comunity.

Concerning the harassnent and intim dation of solicitors

90. The Speci al Rapporteur concludes that the RUC has engaged in activities
whi ch constitute intimdation, hindrance, harassnment or inmproper interference.
The Speci al Rapporteur is particularly concerned by the fact that the RUC has
identified solicitors with their clients or their clients' causes as a result
of discharging their functions.

91. Accordingly, the Special Rapporteur recomrends that:

(a) The authorities, preferably the proposed Police Orbudsman, conduct
an i ndependent and inpartial investigation of all threats to | egal counsel in
Nort hern Irel and;

(b) Where there is a threat to the physical integrity of a solicitor
or barrister, irrespective fromwhomthe threat enmanates, the Governnent
shoul d provi de the necessary protection and should vigorously investigate the
threats and bring to justice the guilty party;

(c) Both the Bar Council and the Law Soci ety should be nore vocal in
their defense of solicitors who have been subjected to such harassnent and
intimdation and should enter into a dialogue with the RUC on how best to
address the problem In this regard, the Special Rapporteur wel cones the
steps taken by the Law Society to establish a conplaints procedure;

(d) Lawers thensel ves nust | odge formal conplaints with the
authorities including these non-professional bodies;

(e) As a matter of urgency, the RUC should organize, in conjunction
with the Law Society and the Bar Council, training sem nars for police
officers to sensitize themon the inportant role that defence |awers play in
t he adm nistration of justice.

Concerning access to | awers

92. The Speci al Rapporteur considers a defendant's right to counsel to be of
par amount i nportance to guarantee his or her right to a fair trial and to
protect against potential abuse.
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93. Accordingly, the Special Rapporteur recomrends that:
(a) The right to inmediate access of counsel should be respected, and
therefore, Section 14 of the PTA should be amended to prohibit deferral of

access;

(b) The right to have a solicitor present during police interrogations
shoul d be respect ed;

(c) The practice of closed visits in England and Wal es shoul d be
di sconti nued.

Concerning video and audi o-recording of police interviews

94. As a matter of urgency, the CGovernnent should install video and

audi o-recording equi prent in all holding centres in Northern Irel and.

Further, the tapes of such recordings should be available to counsel upon
request. VWhile welconming the proposed legislation in this regard, the Specia
Rapporteur urges speedy inplenmentation of the |egislation once passed by
Parl i ament .

Concerning the nurder of Patrick Finucane

95. The Governnent shoul d appoint an independent judicial inquiry to

i nvestigate the outstanding questions that remain in the case of

Patri ck Finucane. The Special Rapporteur urges the Government to invoke the
provi sions of the Commissions of Inquiry Act as it has recently done in the
case of the Bl oody Sunday incident.

Concerning the energency |legislation

(a) The right to silence should be imediately reinstated. Neither
judges nor juries should be permtted to draw adverse inferences at trial from
a defendant's failure to respond to police questioning. Accordingly, the
Crimnal Evidence (Northern Ireland) O der 1988 shoul d be rescinded;

(b) The perm ssive EPA standard for admitting at trial confession
evi dence procured by psychol ogi cal pressure, deprivation, or other non-viol ent
forms of coercion should be abolished. The standard for admitting confession
evi dence should conformto the Police and Crimnal Evidence (Northern Ireland)
Order of 1989 (PACE). 1In general, the inplementation of the ordinary |aw
shoul d be given priority;

(c) The right to trial by jury should be reinstated, w th safeguards
put into place to protect the integrity of jurors.

Concerning the issue of “bugging”

96. The Speci al Rapporteur is concerned that Part 111 of the Police Act,
which allows for actions “with respect to property and wirel ess tel egraphy” is
too vague and should be anended to ensure that privileged communications
between an attorney and client are scrupul ously respected.
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Concerning the Police Orbudsnman

97. VWil e wel coming the Police (Northern Ireland) Bill submitted to
Parliament, calling for the creation of a Police Orbudsman, the Specia
Rapporteur calls upon the Governnent to provide the institution with the
necessary human and financial resources to nmeaningfully carry out its mandate,
which will go a |ong way towards restoring public confidence in the police
conpl ai nts procedure.

Concerning the judiciary

98. The Government shoul d inplenent training programes on internationa
human rights standards and on the jurisprudence of international human rights
bodi es such as the Human Rights Conmittee and the European Court of Human
Rights. The latter is particularly tinely in light of the Governnent's Human
Rights Bill calling for the incorporation into British | aw of the European
Convention on Human Ri ghts.

Not es

1/ The Standi ng Advi sory Conmi ssion on Human Rights (SACHR) is the
gover nnent - appoi nt ed board whi ch advi ses the Governnment on human rights
concerns.

2/ Digest of Information on the Northern Ireland Crimnal Justice
System Northern Ireland Ofice, Statistics and Research Branch, July 1996,
p. 6.

3/ The Emergency Provisions Act (EPA) was first enacted in 1973,
replacing the Civil Authorities (Special Powers) Act (Northern Ireland) 1922.
There have been a series of anended versions since 1973.

4/ The I ndependence and Inpartiality of the Judiciary, Jurors and
Assessors and the |Independence of Lawyers: Report on the |Independence of the
judiciary and protection of practising |awers, prepared by M. Louis Joinet
pursuant to resolution 1991/35 of the Sub-Conmi ssion on Prevention of
Di scrimnation and Protection of Mnorities, Forty-fourth session
E/ CN. 4/ Sub. 2/ 1992/ 25, 5 August 1992

5/ Stal ker, Stal ker, J. (Penguin, 1988), p. 49.

6/ Thi s skepticism appears to be borne out by the statistics. The
statistics for 1994 indicate that the RUC dealt with 554 conplaints of
harassment or oppressive conduct and substantiated only four. See Roya
U ster Constabul ary, Chief Constable’s Annual Report 1994, at 91 (1995).

7/ The | ndependant Conmi ssion for Police Conplaints, established
in 1988, is an eight-man nenber body appointed by the Secretary of State for
Northern Ireland to provide civilian oversight of conplaints investigation.

8/ I ndependent Commi ssion for Police Conplaints Northern Ireland,
1996 Annual Report (June 1997), p. 39




E/ CN. 4/ 1998/ 39/ Add. 4
page 30
9/ I bid, p. 43.

10/ A Police Orbudsnman for Northern Ireland: A Review of the police
conplaints systemin Northern Ireland, by Dr. Maurice Hayes (January 1997).

11/ In Brogan, et al. v. United Kingdom (Series A No. 145-B
Strasbourg, 29 November 1988), the European Court of Human Rights held that a
detention under the PTA for four days and six hours violated the fair tria
provi sions of Article 5(3) of the European Convention on Human Rights. 1In
response, the United Kingdom entered a derogation under Article 4 of the
International Covenant on Civil and Political R ghts and Article 15 of the
ECHR in order to retain the power to detain for up to seven days w t hout
char ge.

12/ Northern Ireland (Energency Provisions) Acts: Statistics,
Northern Ireland O fice, Table 12

13/ See In the Matter of Applications by Mchael Russell and Ohers
for Judicial Review, KERE2222, p. 5.

14/ R v. Secetary of State for the Hone Departnent, ex parte
O Dhui bhir and O Brien, 1997, unreported, Court of Appeal

15/ General Comment 13/21 of 12 April 1984 [Procedural Guarantees in
Cvil and Crimnal Trials].

16/ I ndependent Conmi ssioner for Holding Centres, Delayed Choice or
I nstant Access? Legal Advice for Detainees in Holding Centres (Belfast: | CHC
Novenber 1994).

17/ The annual reports of the Independent Conmmi ssion for Police
Conplaints from 1988 to 1995 indicate that despite the fact that approximtely
400 conpl ai nts have been filed against the police annually arising out of
detention under the emergency |aws, not a single conplaint has been upheld in
the past eight years.

18/ First Annual (1993) Report of the Independent Conm ssioner for
Hol di ng Centres, submitted to the Secretary of State for Northern Irel and,
31 January 1994, pp. 110-111.

19/ Second Annual (1994) Report of the |Independent Comn ssioner for
the Hol ding Centres, subnmitted to the Secretary of State for Northern Ireland,
31 March 1995.

20/ Stevens told the Lawers Committee for Human Ri ghts that he knew
“absolutely” who killed Patrick Finucane, “but was not at liberty to disclose
their identity publicly.” Lawers Comittee for Human Rights, At the
Crossroads: Human Rights and the Northern Irel and Peace Process, p. 108.

1/ Crimnal Evidence (Northern Ireland) Order 1988, article 3.

2/ Id. article 5.



E/ CN. 4/ 1998/ 39/ Add. 4
page 31

23/ Id. article 6.

24/ Id. article 4.

25/ Justice and the Conmittee on the Adm nistration of Justice, Right
of Silence Debate: The Northern Ireland Experience (1994).

26/ Mirray v. United Kingdom Case 41/1994/488/570 (1996.)
27/ HR/ CT/ 424, 21 July 1995.
28/ CCPR/ C/ 79/ Add. 55, para. 17, 27 July 1995.

29/ Northern Ireland (Energency Provisions) Act 1996,
section 12 (2)(b).

30/ Comments of the Human Rights Committee in Consideration of the
Fourth Periodic Report of the United Kingdom and Northern Ireland, para. 22.
The United Nations Committee agai nst Torture has al so expressed concern that
i nterrogations at Castlereagh may breach the Conventi on agai nst Torture and
O her Cruel, Inhuman or Degrading Treatnment or Punishnent. See Consideration
of Second Periodic Report of the United Kingdomof G eat Britain and
Northern Ireland, para. 27. More notably, the |Independent Comn ssioner for
the Hol ding Centres, Sir Louis Bl om Cooper, has called for the i medi ate
closing of Castlereagh stating: “Each day that passes, the Government is in
breach of its obligations to conply with the m ni mum standards for prisoners”.
See Fourth Annual Report of the Independent Comm ssioner for the Hol ding
Centres (Police Ofices) (Belfast: [1CHC, 10 March 1997).

31/ The Dipl ock courts derive their name from Lord Di pl ock, who
chaired a conm ssion established in 1971 to review crimnal justice in
Northern Irel and whose recommendations led directly to the repeal of the
Speci al Powers Act and the passage of the EPA.

32/ In a report issued by the Criminal Justice Policy Division of the
Northern Ireland O fice concerning a Crimnal Justice Conference held from
16-17 October 1997, it is noted that “[s]ince 1992/3 there had been a
progressive fall in Catholics' confidence in the fairness of the crimna
justice system \Wen considering whether both sides of the comunity were
treated fairly in regard to terrorist and other sectarian crime, Protestant
confidence | evels were above 80 per cent but al nost half of Catholics believed
there was not equal treatnent”. Report, Northern Ireland Crimnal Justice
Conf erence, 16-17 Cctober 1997, p. 6.

33/ Ri ghts Brought Hone: The Human Rights Bill, Presented to
Parliament by the Secretary of State for the Honme Departnment by Command of
Her Maj esty, Cctober 1997 (CM 3782).



