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Letter dated 20 February 1997 fromthe Permanent Representative
of Israel to the United Nations Office at Geneva addressed to
the secretariat of the fifty-third session of the Commi ssion

on Human Ri ghts

In the light of various publications in the nmedia and el sewhere concerning
Israel's interrogation policies and practices, | should be grateful if you could
arrange to have the attached paper* on the subject (prepared by the Mnistry of
Justice) distributed as an official docunment of the fifty-third session of the
Commi ssion on Human Ri ghts, before its opening on 10 March 1997.

(signed) Yosef Landan
Ambassador
Per manent Representative

*  The annex is reproduced in the | anguage of subni ssion only.
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Annex
M NI STRY OF JUSTI CE
JERUSALEM | SRAEL
February 1997
| SRAEL' S | NTERROGATI ON POLI CI ES AND PRACTI CES
Summary

In Novenber 1996, the Suprene Court of Israel handed down a deci sion
whi ch cancelled an interiminjunction ordering the General Security Service
(GSS) to abstain fromthe use of any physical pressure during the
interrogation of a detainee. This decision was the subject of controversy and
was given an utterly distorted interpretation in the world nmedia. Thus, it is
necessary to clarify Israel's interrogation policies and practices and in
particul ar the Suprenme Court's recent decision

Israeli law strictly forbids all fornms of torture or maltreatment. The
Israeli Penal Code (1997) prohibits the use of force or violence against a
person for the purpose of extorting fromhima confession to an of fence or
information relating to an of fence. Modreover, Israel has signed and ratified
the Convention Against Torture and OGther Cruel, |nhuman or Degradi ng Treat nent
or Puni shnent .

Israel also has a responsibility to protect the lives of both Jews and
Arabs fromterrorist organizations active throughout the world. To prevent
terrorismeffectively while ensuring that the basic human rights of even the
nmost dangerous of crimnals are protected, the Israeli authorities have
adopted strict rules for the handling of interrogations. These guidelines are
designed to enable investigators to obtain crucial information on terrori st
activities or organizations from suspects who, for obvious reasons, would not
volunteer information on their activities, while ensuring that the suspects
are not maltreated.

As a result of GSS investigations or terrorist organization activists
during the last two years, sonme 90 planned terrorist attacks have been foil ed.
Anmong t hese pl anned attacks were sone 10 potential suicide bonbings; 7
car-bonbi ngs; 15 ki dnappi ngs of soldiers and civilians; and sonme 60 attacks of
different types, including the shooting of soldiers and civilians, hijacking
of buses, stabbing and nurder of ordinary Israelis and the placing of
expl osi ves.

The Landau Conmi ssion

The basic guidelines on interrogation were set by the Landau Commi ssion
of Inquiry. The Conm ssion, headed by former Supreme Court President,
Justice Mbshe Landau, was appointed followi ng a decision of the Israel
Governnment in 1987 to exami ne the GSS nethods of interrogation of terrorist
suspects. In order to conpile its recomendati ons, the Landau Comm ssion
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exam ned international human rights | aw standards, existing |Israel
| egislation prohibiting torture and nal treatnent, and guidelines in other
denocraci es confronted with the threat of terrorism

The Conmi ssion deternmined that in dealing with dangerous terrorists who
represent a grave threat to the State of Israel and its citizens, the use of a
noder at e degree of pressure, including physical pressure, to obtain crucia
informati on i s unavoi dabl e under certain circunstances. Such circunstances
i nclude situations in which informati on sought from a detai nee believed to be
personal ly involved in serious terrorist activities, can prevent inmm nent
mur der, or where the detainee possesses vital information on a terrorist
or gani zati on which cannot be uncovered from any other source (for exanple,
| ocations of arns or explosives-caches, or planned acts of terrorism

The Landau Conmi ssi on recogni zed the danger posed to the denmpcratic
val ues of the State of Israel should its agents abuse their power by using
unnecessary or unduly harsh forms of pressure. As a result, the Conm ssion
recommended that psychol ogical forns of pressure be used predom nantly and
that only “noderate physical pressure” (also used in other denmpcratic
countries) be sanctioned in linmted cases where the degree of anticipated
danger is considerable.

The use of such noderate pressure is in accordance with internationa
| aw. For exanple, when asked to exam ne certain nmethods of interrogation used
by Northern Irel and police against Irish Republican Arny (I RA) terrorists, the
Eur opean Court of Human Rights ruled that “ill-treatnment must reach a certain
severe level in order to be included in the ban [on torture and cruel, inhuman
or degradi ng puni shment] contained in Article 3 [of the European Convention on
Human Ri ghts].”

The Landau Commi ssion was aware that the issue of noderate pressure
during interrogation is both a serious and sensitive one. Hence, the
gui delines regarding interrogation provide for limted forms of pressure under
very specific circunstances, to be determ ned on a case-by-case basis. They
by no means authorize the indiscrimnate use of force. Rather, specific
ci rcunst ances have been specified and interrogation practices have been
strictly defined in a nmanner that, in the opinion of the Landau Comi ssion
“if these boundaries are maintained exactly in letter and in spirit, the
effectiveness of the interrogation will be assured, while at the sane tine it
will be far fromthe use of physical or nmental torture, naltreatnment of the
person being interrogated, or the degradation of his human dignity”.

Saf eguar ds

The Israeli Governnent recogni zed the inportance of establishing
saf eguards and a system of review of interrogation practices in order to
ensure that GSS investigators do not violate the guidelines. |Investigation of
clains of maltreatnment is carried out by the Division for the Investigation of
Police Msconduct in the Mnistry of Justice under the direct supervision of
the State Attorney.
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On the individual |evel, Israel has a unique procedure for the judicia
review of conplaints of alleged maltreatnent or torture, nanely, the Suprene
Court of Israel sitting as a Hi gh Court of Justice. Anyone who believes he
has been wonged - whether a citizen of Israel or soneone nerely under the
jurisdiction of the Israeli authorities - can petition directly to the Suprene
Court sitting as a Hi gh Court of Justice. Such a petition will be brought
before a judge within 48 hours fromthe tine of its subm ssion

In addition, an agreenent between the State of Israel and the
International Committee of the Red Cross (I CRC) provides for the nonitoring of
conditions of detention. Delegates fromthe ICRC are pernmitted to neet with
detainees in private within 14 days of arrest. |CRC doctors nay exam ne
det ai nees who conpl ain of inproper treatnent. All conplaints made by the | CRC
regarding treatnent of prisoners are fully investigated by the rel evant
Israeli authorities and the findings are nade known to the | CRC

Revi ew

As recommended by the Landau Conmi ssion, a special ministerial commttee
headed by the Prinme M nister was established in 1988 to review periodically
the interrogation guidelines themselves. On 22 April 1993, the ministeria
commttee determ ned that certain changes should be made in the GSS
guidelines. On the basis of the committee's reconmendati ons, new gui delines
were issue to GSS investigators. The new guidelines clearly stipulate that
the need and justification for the use of limted pressure by investigators
must be established in every case, according to its own special circunstances.
The gui delines point out that the use of exceptional nethods was intended only
for situations where vital information is being concealed and not in order to
hum liate, harmor mstreat those under investigation. 1In addition, it is
expressly prohibited to deny a person under investigation food or drink, to
refuse himpermission to use a bathroom or to subject himto extreme
tenperatures. Since then the guidelines have been revised fromtine to tine,
including |ast year, in the light of conclusions drawn fromrecent experience.

It should be noted that these guidelines are reviewed agai nst a
background of escalating terror. The years since the signing of the Gslo
Agreenent in 1993 have been the bl oodi est since the establishnent of the State
of Israel in 1948. During this period, Palestinian terrorist groups, such as
Hamas and | sl am ¢ Ji had, have planned and perpetrated numerous violent attacks
whi ch have resulted in the death or injury of hundreds of innocent victinmns.
The spate of suicide bombings on buses and in public places, especially in the
spring of 1996, designed to terrorize the |local population made it inperative
that the defence and security services work as effectively as possible to
prevent further terrorist attacks and ensure the security of the population

* x %

Wthin the |ast year a nunber of petitions have been subnmitted to the
Suprene Court of Israel sitting as the High Court of Justice demandi ng that
the Court issue an injunction forbidding the GSS from using any force
t hroughout their investigations. The Court's decisions have dealt with the
gui delines and their inplenentation on a case-by-case basis. Two cases of
particul ar significance are worth nmentioni ng.
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In Decenber 1995, the High Court of Justice issued an interiminjunction
on the basis of a petition brought by Abd al-Halim Bel baysi against the GSS to
abstain fromthe use of physical pressure against the petitioner during his
interrogation. At the request of the GSS, this interimorder was cancelled
after the petitioner who had earlier signed a witten decl aration denyi ng any
connection on his part to any illegal activity, admtted that he had pl anned
the terrorist attack at Beit Lid on 22 January 1995 in which two suicide
bonbers bl ew thensel ves up and killed 21 Israelis, injuring numerous others.
Bel baysi confessed that three bonbs had been prepared at his hone, that he
hi msel f had hi dden the bonbs in the vicinity of Beit Lid and that on the day
of the attack he had handed over two bonbs to the two suicide bonbers and had
driven themto the site of the attack

Bel baysi al so provided information which enabled the authorities to
retrieve the third bonb, containing 15 kg of explosives, fromits hiding
place. During the investigation it also becanme apparent that Bel baysi had
additional information regarding serious terrorist attacks in Israel planned
for the near future. 1In order to uncover this essential information, the GSS
appealed to the Court asking it to cancel the injunction

The Court accepted the argunent of the GSS attorney that disclosure of

this information by Bel baysi could save human lives. 1In the light of this,
the Court cancelled the interiminjunction. At the sanme tine, the Court
enphasi zed the inportance of adhering to the rule of law “It is clear that

the cancellation of the interimorder should not be seen as perm ssion for the
i nvestigators to use neasures which are not conpatible with the I aw and the
rel evant guidelines.”

In a nore recent case, that of Mihammed Handan, the High Court again
cancelled an interiminjunction which had been issued agai nst the GSS,
following a petition by Handan, to abstain fromthe use of any physica
pressure throughout his interrogation. This interiminjunction was issued
with the agreenent of the GSS, which informed the Court that at this stage of
the investigation, they did not intend to use any physical pressure agai nst
the petitioner. However, within 24 hours, as a result of new inquiries and
additional information regarding the petitioner, the GSS applied to the Court
for the cancellation of this interiminjunction. It should be noted that
Hanmdan had previously been detained in 1992, at which tine he adnmitted that he
bel onged to and was active in the Islamic Jihad cells. At that time he was
included in the group of Islanmc Jihad and Hamas activists who were deported
to Lebanon. Upon his return, Hanmdan was sentenced to three additional nonths
of inprisonnment, which he conpleted at the end of February 1994.

In July 1995, he was pl aced under adm nistrative detention for one
nonth, and in March 1996 he was arrested by the Pal estinian Authority together
with a nunmber of activists in extrene terrorist organizations. He was
rel eased in August 1996. |In October 1996, the GSS received i nformation which
rai sed concrete suspicions that Handan had in his possession extrenmely vita
i nformati on, the disclosure of which would help save human |ives and prevent
serious terrorist attacks in Israel, of which there was a real fear of their
occurrence in the near future.
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The concl usi on was therefore reached that there was a vital need to
i medi ately continue with the interrogation. It was at this point that the
GSS petitioned the Suprene Court to cancel the interiminjunction, as it was
consi dered essential to waive its linmtations in order to be able to induce
Handan to disclose information that could prevent danger to many human |ives.
The attorney for the GSS enphasi zed that “the use of such npderate pressure in
the present circunstances is allowed by law'. He also indicated that the
physi cal neasures which the GSS wi shed to use did not anpbunt to “torture” as
defined in the Convention against Torture, and that each of these measures
falls under the | egal defence of “necessity”, as specified in section 34(11)
of the Penal Law, the conditions of which applied in the present case.

In the light of classified information presented to the Court by the
GSS, the Court cancelled the interiminjunction, stating: “After review ng
the classified material presented to us, we are satisfied that the Respondent
does indeed have in his possession information on which a clear suspicion can
be based that the Petitioner possesses extrenely vital information, the
i mredi ate di scl osure of which will prevent nost serious attacks. Under these
circunmstances, we are of the opinion that there is no justification to
continue with the interiminjunction. Needless to say, the cancellation of
the interiminjunction is not tantanount to permission to use interrogation
nmet hods agai nst the Petitioner which are contrary to the |aw.”



