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A. RESOLUTICH CF THE ECONCMIC AND SCCIAL COUNCIL ESTABLISHING THE CCMMITTEE

1. The Ccrmittce was established by resolution 520 (VII) of the Econcmiz and
3ocial Council adopted on 6 April 1954 at the seventeenth session of the Council.
The resolution rcads as follows:

The Bcewemic and Soecial Council,

Taking rot: of the draft convention on the enforcement of intermaticnal
arbitral awards subtmitted by the International Chamber of Ccmmerce,

1. Establishes an Ad Hoc Ccmmittee ccoumposed of representatives of
eight VMember States, to be designated by the President of the Council;

2. Invites each cf th~ 3ssuroments represented on the Ad Hoe
Ccnmittce to designate as its representative a perscn having special
qualifications in that field;

3. Ingtructs the Ad Hee Ccrmittee to study the matter raised by the
Interratioral Chamber of Comrerce in the light of all the relevart
ccusiderations ard to rerort its conclusions to the Council, submitting
guch proposals as it may deem appropriate, inecluding, if it sees fit, a
araft conventicn.

2. In uccordance with paragraph 1 of this resolution the Fresident of the
Council desiyrated the foilowing Menber States: Australis, PRelgium, Ecuador,

coypt, Icdia, Swoedern, Union of Soviet Socialist Republics ard the Cnited Kingdom.,
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B. COMPOSITION, MEETINGS AND CRGANIZATION OF THE COMMITTEE

3. The States represented on the Committee designated as their representatives
the following persons:

AUSTRALIA
Representative

BELGIUM

Reprecsentative

Alternate

ECUACOR
Representative

EGYPT

Representative

Alternate

INDIA
Representative

Alternate

SWELEN
Representative

UNION OF SOVIET SOCIALIST REPUBLICS

Representative

Alternate

UNITED KINGLCOM
Representative

Alternate

Mr. A.H. Loomes

Mr., J. Nisot
Mr. P. Bihin

H.E. Dr. José Vicente Trujillo

Ir. A.M. Ramadan
Mr. Ahmed Osman

Mr. M.B. Mehta
Mr. S. Krishnamurti

Mr. S. Dennemark

Mr. Anatoly N. Nikolaev
Mr. Nikolai V. Smirnov

Professor B.A. Wortley, O.B.E.
Mr. WJ.V.J. Evans

L, The Committee met at the Headquarters of the United Natioms frcm 1 to
15 March 1955 and held thirteen public meetings. A drafting ccmmittee of

the Committee also held a number of weetings.



E/AC.L2o/b
English
Page 3

5. The session of the Committee was opened by Mr. Cscar Schachter, Director of
the General Legal Division of the United Nations Secretariat, who acted as the
representative of the Secretary-General of the United Nations for the session.
The Secretary of the Ccrmittee was Mr. Paolo Contini, Senior Legal Officer, and
the Assistant Secretary was Mr. Constantino Ramos, Legal Officer, both in the
General legal Division.
6. At its first meeting the Cormittee elected the follcwing officers:

Chairman Mr. Looxes (Australia)

Vice Chairman Mr. Cennemark (Sweden)

7. The International Moretary Fund was represented at one meeting of the

Committee by Mr. Gordon Williams. The International Institute for the Unification

of Private law was represented during the Committee session by an foserver,
Professor Jchn N. Hazard.
8. The following non-goverrnrental organizatiorns with consultative status were
represented during the Committee session as follows:

International Chamker of Ccmmerce (Category A)

Mr. Morris S. Rosenthal
Mrs. Roberta M. Lusardi

Internaticral Law Association (Category B)

Mr. Samuel Kopper

C: TCCUMENTS BEFCRE THE CCMMITTEE )

9. The following docurents were sutmitted for the consideration of the Ccumittee:

(a) Report ard Preliminary Craft Convention on the Enforcement of
International Arbitral Awards sutmitted by the Internatioral Chamber
of Cemrerce (Cocument E/C.2/373).

(v) Statement submitted by the Internaticnal Chamber of Commerce
explaining the difference between the 1927 Geneva Convention arnd the

ICC proposed convention and giving the text of the 1527 Geneva Convention
ard a hibhlinpraphy on the subject. (LCocurent E/C.2/373/Add.1).

(c) Text of the Protocol on Arbitration Clauses signed at Geneva on
2l Septercer 1923 (Locument E/AC.L2/2).

(d) Ccmrerts received frem Governments regardirg the ICC Draft Corvention
on the rorercemert of Interpaticnal Arbitral Awards (Cocument E/AC.42/1).
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D. AGENDA

10. The Ccmmittee adopted the following agenda:
l; Opening statement by representative of the Secretary-General,
2. Election of officers.
3.  Adoption of the agenrda.

4. Consideration of the question of the enforcement of international
arbitral awvards and, in particular, of the Preliminary Draft
Convention on the Enforcement of International Arbitral Awards
prepared by the International Chamber of Comx:rce.

5. Proposals of the Committee.

6. Adoption of the report of the Committee to the Economic and
Social Council.

E,  GENERAL CONSICERATIONS

11. In view of the technical nature of the subject matter, the members of the
Committee while being aware that they had been appointed as Government
representatives, considered themselves as acting essentially as technical experts
with the understardirg that the views expressed -y ther in the course of the
Committee's deliberations would not necessarily corstitute the position of their
respective Governpments.

12. The Ccmmittee noted the view of the International Chamber of Commerce
expressed by its representative that in the interest of developing international
trade it is important to further means to obtain the enforcement in ore country
of arbitral awards vendered in another country in settlement of commercial
disputes. It was also aware that within the United MNations, the Econcmic
Conmission for Europe ard the Econcmic Ccmmissior for Asia ard the Far East
recently have been giving considerable attention to the development of
arbitration facilities, ircluding the enforcement of arbitral awards.
Furthermore, the Ccmmittee noted the interest or other inter-goverrmental
organizatiors or this subject, as irdicated for example by the "Lraft of a Uniform
Lav cn Arbitration in Respect of International Relatiops of Private Law" prepared

by the International Institute for the Unif'ication of Private Law ir Rome.
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15. Two multilateral conventions specifically dealing with commercial arbitration
werc concluded under the auspices ol the League of Nations. The Protoccl on
Arbitration Clauses of 24 September 1923 (ratified by thirty States) ard the
Convention on the Execution of Foreign Arbitral iwards of 26 Septewber 1927
(ratified by twenty-four States) which supplemented and expanded the scope of
the 1923 Protocol. The International Chamber of Cormerce expressed the view
(E/c.2/373, page T7) that the system cstablished by the Gemeva Convention of 1927
no longer met the requirements of international trade. For this reason, the
International Chamber of Commerce prepared a Prelimivary Lraft Convention which
was before the Committee (E/C.2/373).

14, Having considered the gereral aspccts of the question, the Committee
concluded that it would be desirable tc establish a new convention which while
going further than the Geneva Convention in facilitating the enforcement of
foreign arbitral awards, would at the same time maintain generally recognized
principles of Jjustice and respect the sovereign rights of States.

15. Although the Ccrmittee differed in several respects with the proposals made
by the International Chamber of Ccmmerce, it decided to use the ICC Preliminary
Draft as a working paper for its deliberations.

16. At its 13th meeting of 15 March 1955 the Committce adopted by a vote of
seven in favour, none ageinst and one abstention, a Draft Comvention on the
Recognition and Enforcement of Foreign Arbitral Awards, the text of which is
reproduced in tiie Annex to this report.

F. THE LRAFT CONVENTION
Title

17. The Comuittee conmsidered that thc expressior " International Arbitral avards"
used by the International Chamber cf Comnmerce (E/C.2/575) rormally referr2d to
arvitration beiweL Slales,. Siuce iils Trall Towpveriloc dues rot deald witih
arbitratior betweer 3tates, but deals with the recopritior arcd enforcement in
ore country of arvitral awards madr ir arother ccuntry, the Cemmittec zdopted the
title "Traft Conventicn or the Reccgniticr ard Epforcement of Poreign Artitral

Avards" which reflects more accuratcly thc object of the Convention.
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Article Proposed but not Adopted Concerning the Validity of Arbitration Apreerents

18. The Rerresentative of Sweden had propused that the first Article should
reproduce essentially Paragraph (1) of the Protccol on Arbitration Clauuses

of 192%, and provide that Contracting States would undertake to reccgnize the
validity of written agreements between the parties to sutmit their diffcrenccs

to arbitration. Thus the Draft Convention, in addition to providing for the
reccgniticn and enforecement of arbitral awards, wculd make it clear that the
parties are prevented frcm challenging, at any stage, the validity of an
arbitration asgreement.

19, The Ccrnmittee decided not to adopt the Swedish prcposal. The Representatives
of India and the United Kingdcm voted in favcur of the proposed Article tecause
they considered thot the inclusicn of that clause was necessary to fulfil the
object of the Convention. The Representative of Ecuadcr thought it was implicit
in the Draft Convention that Contracting States will reccgnize the validity of
arbitration agreements ccncluded between the parties., The Representative of
Egypt cpposed the Swedish prcposal as going beycnd the scope of the Cconvention,
The Representative of Belgium voted against the propcsal and said that it was
imprecise and superfluous, and that it could only result in uncertainty and

confusion,
Article 1

20. This Article defines the sccpe and 1limit of the applicatiocn of the Craft
Convention, The Ccmmittee carefully noted the differences between article I of
the ICC Draft and the corresponding provisions of the Geneva Cenvention of 1927
(Article I, lst paragraph), The latter applics to arbitrel awards which are

made (1) in the territory of a Contracting State, and (ii) between persons

subject to tre jurisdicticn of ome of the Contracting States. The ICC [raft,

on thre other hand, would apply tc arbitral awards which are made (i) in disputes
between perscns subject to the jurisdicticn of different. States; or (i1) involving
legal relationships arising opn the territory of diffcrent Stategs.

21, Thus, while thc Geneva Ccnventicn is based upen the principle ot reciprecity,
the ICC Draft wculd provide fcr the entcrecement in the territoery of 2 Contracting
State of arbitral awarde mude abrecad, regardless of whether cr wet they wereo

made in the territcry of apother Countructing State.
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22, Having regard to the object of the Draft Convention, the Committce thought
it would not be desirable to cstablish a strict requircment of reciprocity. At
the same time the Committece was aware that the adoption of the solution proposed
by the ICC would makce the Convention unacceptable to States willing to adhere

to it only on condition of reciprocity. Accordingly, in Article I the Committce
adopted a formulation which would permit any Contracting State to declare that it
will apply the Convention only to arbitral awards rendered in the territory of
another Contracting State (Article I, paragraph 2). On the other hand, a
Contracting State not making such declaration would undertake to spply the
Convention to arbitral awards rendered in any other country

(Article I, paragraph I).

25. The Committee did not include in the Draft Convention the other requirement
of the Geneva Convention that the arbitral award must have been made between

persons who are subject t0 the jurisdiction of cne of the Contracting States.

This expression being rather vague and ambiguous, might te subject to different
interpretations in different countries.

2k, Article I provides that the Convention would apply to arbitral awards
arising out of differences "vetween persons, whether physical or legal"”. The
Representative of Belgium had proposed that the article should expressly provide
that public enterprises and public utilities should be deemed to be legal persons
for purposes of this article if their activities were governed by private law.
The Committee was of the opinion that such a provision would be superfluous and
that a reference in the present report would suffice.

25. The expregsion "arbitral awards" was understood by the Committee to include
awards made by arbitral tcdies appointed for cach case (vhether selected by the
parties or bty an organization), as well as awards made by permanent arbitral
bodies, established in accordance with the law of a Contracting State. The
Ccrmittee considered it umnecessary to include a provision to this c¢ffect in

the text of the Convention (as proposed by the Representative of the USSR), arnd

decided that a reference in the report would suffice.




E/AC.k2/b
Pnglish
Page &

26, The Commitiee considered vhether the Convention should be limited to arbitral
awards arising out of ccmmercial disputes, as vas envisaged in the ICC draft
(Article I). ‘hile in somec countries the word "commercial" and "commergant"

has a clear legal meening, the law of other countries does not specifically
differentiate betwecen civil and cemmercial matters. For this reason the Ccrmittec
decided not to include amy qualification in paragrapn 1 of Article I. However,
paragraph 2 would enable any Contracting State to declare that it would apply the
Convention only to disputes arising out of contracts considered as commercial under
the law of that State. A similar provision is contained in the 1923 Protocol

on Arbitration Clauses.

Article II

27. This article is the same as Article II of the ICC draft. A similar provision
is contained in Article 1 of the Geneva Convention.

28. fThe Committee agreed that the words "territory where the award is relied

upon" in this article (as well as similar words used in subsequent articlies) are
intended to apply both to the recogniticn and to the enforcement of an arbitral

pward.
Article III

29. This article establishes the bagic corditions vwhich must be met irn order
t0 obtain the recognition and enforccecment of arbitral awards under the Convention.
The onus of proving that these cconditiors have been fuliilled lies or the party

invoking the award.

Sub-paragraph (a)

30. The provision that the parties must have "agrecd ir wvriting either ty a
special agreement or ty an arbitral clause ir a contract'" was interded tc cover

all the possible ways in which the parties may enter into a written agrectert

to artitrate their differences. The Ccmnmittee was avare tnat in the practice

of intcrraticral trade an agreecw:int to artitrate mey v made ty creharnie of letters
or telegrans. Sc long as the agreeront is jepuine ard has teen roduscd to

vritten form, the Cemmittee thought it should be ecrsidered volid for the purges.
of this paragragh.  Gimilerly, the Jermitioec 1id rot izterd to xelud: oumnen

form sutmissions {"eontracts type") ard ctner stardsrd forms.
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51. The formulation used in this paragraph ("either by special agreement or an
arbitral clzusc in a contract") wvas intended to cover cases vhere a lispute is
settled by arbitration in accordance with an arbitral -»lause in a contract, as well
as cases wherce therc is a specific agreement ("compromis") containing the terms

of the disputc submitted to arbitration.

Sub-paracraph (b)

32. The ICC Draft had omitted frcem the conditiors ol enforcement the =~orditior
that an arbitral awvard must te fipal, In order to properly salccuard the rights
of the losing party, the Ccmmittee decided tec reintrcduce the reguir-ment of
finality which had tcen included in the Gemeva Cenventior {fArti:ls 1 {41)).

3%, This provision prescrites that ip the ~ountry wher: the award vac made, the

t

avard must te "final ard copcrative" ard in particular, that its onfcr-cment must

pot have beer suspended. The expression "firal ard operative" war interded by tiwe

Committee to mean that an award must re a deflinibtive adjudication or all natters at

issuc, ard rust nave (ull legal fcree and effcst.
Article IX

k. This article lays dovn the grounds on vhich the conpetent aute ritloc in the

countries whers the recogrition or crelorcement ic sousht, ray rofws o ract such

recognition or enforcement. The cx ression “without grejudise b Apevial. TIT"

indicatee that the conditions laii dovn in Article IID wuso oo Jalii100d Lo wada

cases., However, ever if these corditions are met, the reessnitiop v ora’ereenen”

of an artitral avard may te depiced if it fails to m: b oo rvoguliroarls o

Articlce IV. The werd "orly" makes it clear that unore the »onilior. v
3

Article III arc met, no othier grourds oxeept thoc. irneludi s Jo thls azvdcl: oy

invoked as a delence.

Sub-parasract (2)

55. This orovisich i3 the same as Article TV (¥) o0 the 100 Traft, 2w o) e

aluo in erticle L (L) of the Geneva Conoenvion,
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Suberaragrarh (b)

3C. This sub-paragrarh substantially reproduces o clause contained in Article IV(c)
of the ICC Dratft and Article 2(b) of the Geneva Convention. However, both the
ICC Craft ard the Geneva Convention prescribed only that notice of the crbitration
rroceedings must have been given in sufficient time. The Ccrmittee comsidered
that the party against whem the award is invoked must have been given adequate
notice not only of the proceedings but also of the appointment of the arbitrator.
Furthermorc such notice must have been given "in due form".

57. 'The Representative of Belgium had prorosed that this sub-paragroph should
begin with the words "that the rights of the defence have been respected and,
particularly". He explained that this would make more certain that the rights of
the defence are resrected. The Committee felt that if the basic rights of the
defence had been violated, recognition and enforcement could be refused on grounds
of rublic policy or violation of fundamemtal principles of law, as provided in
sub-paragrorh (h) of this Article.

Sub-raragrarh (c)

38. This clause is substantially the same as a provision contained in
Article IV (c) of the ICC Draft and Article 2 (b) of the Gemeva Convention.

Sub-paragrarh (d)

39. The first half of this clause reproduces Article 2 (c) of the Geneva
Cenvention, and is similar to Article IV (d) of the ICC Draft. The expression
"sutmissicn to arbitration” was used in a broad sense, ond was intended to include
rot only an arbitration clause in a contract, but also a specific "ccmprcmise".
LO. The Ccmmittee decided to adopt a prorosal of the Representative of India

to add the vords "provided that if the decisions on matters submitted to
arbitraotion can be separated frem those not so submitted, that part of the award
which contnins decisions on matters submitted to arbitration may be recognized
ard enforced”, The Representatives of Belgium and Ecuador expressed doubts

as to the wisdom of the Indian propeszl on the prounds than an arbitral award is
2 whole and it might be dangerous to give a court the right to separate

rundarentally interrelated elements.
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Sub-paragraph (e)

L1. ‘This clause reproduces Article IV (e) of the ICC Craft and is cubstuntially

the same as Article 2 (a) of the Geneva Convention.

Sube-paragraph (f)

L2, This clause wag adopted by the Committee on the proposal of the
Representative of India who explained that since recognition ond enforcement

could be denied only on the grounds specified in Articles III and IV, there should
be a provision enabling a court to refuse it if the award is so vague and
indefinite as to be incapable of recognition and enforcement. The
representatives of Belgium, Sweden and the USSR, however, oprosed the inclusicn
of this additional ground for denying recognition and enforcement because it was
deemed superflous and might be used as a pretext for refusing the recognition

or enforcement of an -arbitral award.

Sub-paragrarh (z)

L3, Article III (b) of the ICC Draft provided that as 2 ccndition for

recognition and enforcement, it will be necesscry "that the ccmposition of the
arbitral authority and the arbitral procedure shall have been in accordance with
the agreement of the parties or, failing agrecment betveen tiic parties in this
respect, in accordance with the law of the country vhere arbitration tcok place”,
This was perhaps the most far-reaching departure of the ICC I'raft frem the

Geneva Conventicn whichprescribed that the awird must havee bteen made in accerdance
with the agreement of the parties and in conformity with the¢ law geverning the

arbitration procedure (Article 1 (c¢)).

L4, The Ccmmittee gave careful consideration to this questisn., Cn the one hand
it was recognized that vwhere the parties have agreed regardin: the arbitrazl
procedure, it might be unnecessary and perhaps cumberscme to rrescribe that the

" compogition of the arbitral authoriiy and the arbitral procedure should foilow in
all details the requirements of naticral laws. Cn the other hand, the Ccmmittee
was reluctapt to accept the idea put forward by the ICC that "interraticral”
gwards should be "ccmpletely independent of natfomal laws” (E/C.2/373, ¥.7).

In particular, the Representatives of Austraclia, Indio and the United Kingdom
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objected to this concept on the ground that it might well involve ousting the
jurisdiction of the courts of the country where arbitration took place. This
was unocceptable as the exclusion of any control by national courts might lead
to injustice and abuse.

45, The Committee finally agreed on o text (Article IV, sub-paragraph (g))

which would prescribe that recognition or entorcement may be refused if "either
the ccemrositicn of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the perties to the extent that such agreement
wos lawful in the country where the arbitration tock place”.  Thus the agreement
of the parties would be valid even though the arbitral procedure set forth
therein might not follow in 2ll respects the provisions of the law of the country
where arbitration takes place as is applicable to national awards, provided,
however, that such agreement is lawful in that country.

LE, This sub-raragrarh provides also that the composition of the arbitral
authority or the arbitral procedure must be in accordance with the law of the
country vhere the arbitration tock place if the parties have not agreed in this
respect. ‘Therefore recognition or enforcement of the award would be refused if,
in the cbsence of such agreement, the ccmposition of the artitral nuthority or
the arbitral procedure was not in accordance with the law of that country.

L47. The substance of this sub-raragraph was contained in Article III (v) of the
ICC Lraft. ‘The Ccrmittee decided to transfer this clause frem Article IIT to
Article IV in order to moke certzain that in this matter the burden of the proof
lies in the deferdoant.

Sub-paragraph ‘h)

48, This clouse is o medified versicn of Article 1 (c¢) of the Genreva Cenvention
and Article IV (2) of the ICC Draft. The former provided that the recogniticn

cr enforcement ot the award rust not te "conmtrcry to the public pelicy or te the
rrinciples of the law of the country in which it is sought to be relied ugpon”.

The ICC Draft cmitted the reference to the "principles of the law'.
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49, ‘The Committee adopted the expression "clearly inccmpatible with public
policy or with fundamentzl principles of the law ('ordre public') of the country
in which the award is sought to be relied upon". By using the words "clearly”
and "fundamental"”, the Ccrmittee intended to limit the applicaticn of this
clause to cases in which the recognition or enforcement 0. a foreign arbitral
award would be distinctly contrary to the basic principles of th~ legal system
of the country vhere the award is invoked. The Representatives of Australin,
Indio and the United Kingdem opposed the inclusion of the word "fundamental" cn
the ground that, as used in this clause, it has no clear legal meaning under the
laws of their countries.

50. The words "or the subject matter thereof" were adopted by a majority of the
Cormittee on a prorosal by the Indian delegation. The Representatives of

]
Belgium, Sweden and the USSR opposed their inclusion as superflcus.

Additional Paragrarh Proposed but not Adopted

51. Article IV cf the ICC Iraft ccntairs in the lust pirsgrorh a provisicn wcecrdirngy
to which certain circumstances enumeranted in this article, those of paracrarhs

(e), (d) 2nd (e), may only besinvoked by the party agoinst whem the recogniticn or
enfcrcement is sought.

52. The Ccmmittee, ot the request of the Representative of Sweden, considered the
possibility of including an additional paragraph to Article IV orf the draft
Convention on the following lines:

"The circumstances menticned in Article IV, paragragke (L), (), {(¢) «r (g)
shall not bar the recogriticn or enforcement of an award unless the
party against vwhem the awerd is made refers to them or mokes wn cbjectin
based or. them."

53. The Cermittee did pot adert this propesal, devrming it prﬁrnrcblé te

lewve it to the competent autnorities to cofuse reooeniticn nnd salercerent

when they vere "satisfied" that any of the circumstances in Article IV swarronted

sucn refusali. Tne Commitier considered IV atnecessiry o Specllyi T

ck

recagnition or enforcement roy be denied by the competent suthority "vx ofti~i

at the request of the interested party"”.  The Conmittee 2lso censidired it
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unnecessary to ineclude in Article IV a clause along the lines of Article 3 of
the Geneva Convention of 1927 providing that if the losing party proves that,
under the law governing the arbitraticn procedure, there are grcirds,other than
those specified in the Convention, entitling him to contest the validity of the
avard, the Court may either refuse recognition or enforcement of the award or

adjcurn the consideration thereof.

Article V

54, This Article requires the furnishing of certain documents or other evidence
in 2 wonner similar to that of Article 4 of the Gereva Conventicn of 1927. The
Ccrmittee felt that the party claiming the recognition or enforcement should be
required to prove that the conditions ¢f Articles I and III have been met.
Cenditicns such as might be the object of reservations by the Contracting States
under Article I might have to te proved, and it was proper that the burden of

such procf should fall on the party claiming recognition or enfc:cement of a
foreign award. The situation was the scme with the conditicnc of Article III.

Cn the other hand it was nct thought necessary to include 2 reference to

Article II in the paragrarh under consideration,

55. Article b of the Geneva Convention of 1927 provides that the original

award or a copy thereof to be supplied by the rparty claiming its enforcement

must be authenticated according to the requirements of the law of the country

in which it was made. The Ccrmittee thought it was preferable te allew a greater
latitude with regerd to this questicn to the tribunal of the country in vnich the
recognition or enforcement was being requested. It wos agrecd that the term
"duly authenticated” would moke this peesible.

€6, Artirsle b of the G-neva Cohverticn of 1627 provides that troanslati-qn o
docurents may pe deranded ints the oftricial language of the ccuntry vhere the
awerd 1s socught to te relied upcm.,  Such trapslation must be certified ccrrect by
a diplematic or consular agent of the country to which the party whe secks tc

rely ugon the avard beionps or bty 2 svorn tramslator of the ccuntry where the award
is scught to be relied upct., The Committee thought that this was tco cumberoswme
and it could give rise to urpecessary difficulties. It was therefcre prescribed
that only a duly certified tramslator into an ofticial language of tre country

where the award is invcked may be required.
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Article VI

57. The Committee decided to incorporate in this article a provision not
erpressly included in Article 5 of the Geneva Convention of 1927 to the effect
that the provisions of the present Convention shall not affect the validity of
multilateral or bilateral agreements entered into by the Contracting States.
Article VI aleo imcludes the provision of Article 5 of the Geneva Convention of
1927 granting to interested parties the right to avail theumselves of an arbitral
avard in the manner and to the extent allowed by the law or the treaties of the
country where the award is invoked.

53, The Committee also considered a proposal to include in the scope of this
article not only interested parties but the Contracting States themselves, but
it concluded that it would be superfluous to spell out expressly this right of
Contracting States.

Articles VIT and VIII

59. These Articles deal with signature, ratification and accessions to the
Convention and provide that the Convention shall be opened not only to !.embers
of the United Nations, but also any other State vhich is a member of any
Specialized Agency or party to the Statute of the International Court of Justice.
or to which an invitation has been addrecsed by the (General Assembly,

60. The Representative of the USSR prorvosed the adoption of the text of

Article VII of the ICC Draft according to which the Convention would be oven to
all States. He opposed the adoption of an article in the present form on the
ground that it wouid restrict the nunber ol participants in the Convention, which
would be contrary to the purpose of the Convention itself, The Representative
of India suprorted the views of the Representative of the U33R. The ma’‘ority of
the Committee considered, however, that it was desirable to have a more detailed

formula in thic respect and consequently favoured the text adopted.

Articles IX and X

61, These Articlez are substantially the saue as / ‘ticle Lo and 4l of the
Convention releting to the Status of Refugees of 1951. Article IX provides for
the extension of the Convention by a State to all or any of the territories for
the international relations of which it is responsible. Article X applies to
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federal or non-unitary States and contains special provisions with respect to
those Articles of the Convention that might not be within the legislative
jurisdiction of the federal legislative authority. This Article also states
that a Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that it is bound
by the Convention. The majority of the mewbers of the Committee considered

that Articles IX and X were desireble to take account of special problems faced
by States with responsibility for Non-Self-Governing Territories and States under
vhose constitution authority is reserved to constituent states, provinces or
cantons. The Representative of the USSR stated hic objections in princivle to
both these Articles and desired that it be noted that he did not participate in
their drafting, although he was a member of the Drafting Committee. The
Representative of India abstained from voting on Article IX.

Article XI

62. This Article provides for the entry into force of the Convention when two
States shall have becone parties fo it. It also providies that, in respect of
each State subsequently ratifying or acceding to the Convention, it shall enter
into force on the SO0th day after the devogit by such Ttate of its nstrument of

ratification or accession.
Article ¥XIT

3. Thic Article, which deals with: denunciation, rrovides that any -mincliation

shall talte effect one year after ti.c date o its reccivt by the Decretary-leneratl.
Article XITI

- ' 1 ~ : F H H [ .

Th, varcprast (D) 07 this Articie rrovides Lhat any disiute wliel av orise
zetween cortrncting Statee coneerniny the nterretetion or avviiont’o o 50 the
Convertisn chall be referred to the International Zourt of Justice ol tie reauest

7 any sne of the rarties to the Jigpute, unicss the varties agrec - anciley nnde

i settlenent, Tt wac notel Ty the Jowslitee that ule ororinioe Do osnutantially

the sanc s articles on settlenent of dicputes custonarily Ineluded in conventions
adopted by or under the aucvices of the Tited Totiono,
The Renresentative of the U3SR ~rnzoed the adsution ¢f this article or the

groundz thet it would mean {1) 2 viclati.n of the govereien rigits 7 Liates with

Tk
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respect to the prineciple of voluntary recognition ol the binding character of the
jurisdiction of the International Court of Justice, and (2) a limitation of the
govereign rights of States to make reservations on any article of the Conventicn.
65. The Comuittce alco decided to inelude a second paragraph to this Article
vhich provides that any State may, at the time of signature, ratiflcation or
sccession, declare that this Article shall not apply to it.

Articles XIV and XV

66. These Articles are the usual final clauses eoncerning the obligations of the
Secretary-ucneral with regard to notifications and providing for the authentic text,
deposit and certification of the Convention. The Representative of the USSR

ob jected to these Articlec btecause they contained reference to Articles unacceptable
to the USSR (Articles VII, IX and X).

Consideraticn of general article on reservations

67. The majority of the Ccmmittee took account of the fact that provision for
recervations had been made in Articles I and XITI ard concidered, therefore, that
a general reservations article should not be ‘ncluded.

¢". The Representative of Egyot said, in this ccnnexion, that he wished to reserve
the position of his Coverrment in regard to a reservotion clause. The
Rerresentative of the UCER said that States, in acecrdance with the principle of

sovereignty, may make reservatione in regard tc ary Article of the Conventior,

G. SUGGESTICH CCHCERMIEG RULES (F ARBITRATICH

. The ma writy of the Ccumittee lelt thot it would be desiratle i1 the Eecrcuic
and Social 7ouneil would exawine waye ard meanu to furthcr the formulation of a

cet of rulecs poverning arbvitration rreeccdinge which unight bte aderted ty the

various countries of the world. Ir. this connexion, the Committee wiches te draw

O oatieation of the Council to ihe wor' domc on this cubjeet by the Internaticonnl -
Irctitute ©or the inification oF frivate Lev, ard in rarticulur to the "Trairt of a
Uniform Law on Artitraticn in Resrect of Interraticnal Relatiens of irivate Law"

vhich will be considered by the Governing Couneil ol the Institute at its

Fortheoning weeting.
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H. RECOMMENDATICNS OF THE CCMMITIEE IN RESPECT CF THE LRAFT CCNVENTION

70. TFollowing the adoption of the Drat't Convention on the Recognition and
Entorcement ot Foreign Arbitral Awards, the Ccumittee agreed upon the following

resolution containing its recomuendations to the Fconomic and Social Council:

The Committee on the Enforcement of International Arbitral Awards,

Having studied the preliminary Iraft Conventicn on the Enforcement of
International Arbitral Awards submitted by the International Chamber of
Commerce,

Baving prepared a draft convention on the "Recognition and Enforcement
of Foreign Arbitral Awards" (Annex to Report),

Considering that it is desirable to give GOVernménts an oprortunity
to make a full study of the Iraft Convention prerared by the Committee,

Recommends to the Economic and Social Council

1. That the Lraft Ccnvention and the Report of the Committee be
transmitted to Governrments of lFewber and non-member States for
their consideration and commente with resvect to the text of the
Convention arnd the desirasbility of convening a conference to
conclude a convention:

2, That the Iraft Conventior ard the Rerort of the Committee be
‘sent for comment to the International Chamber of Ccommerce and to
such other Non-Governmental Creanicaticns in consultative status
with the Economic and Social Council as may be interested in
international commercial arbitration, and be sent for information
to the International TInstitute for the Unification of irivate Law;

3. That the Secretary-Gencral prepare s report containing the
cormments of the Goverrments and Non-Goverrnmental Crganizations
together with such observations as he may bave for submicsiorn te
Council at its Plgt ucegion,
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ANNEX

DRAFT CONVENTICN CN THE RECCGNITICN AND ENFCRCELENT
OF FCREIGN ARBITRAL AVARDS

frticle T

1. Subject to raragra;h 2 of this Article, this Convention shall apply to the
recognition and enforcement of arbitral awvards made in the territory of a Jtate
other than the State in which such awards are relied upon, and arising out of
diiferences between persons vhether physical or legal.

2. - Any Contraciing State ray, uron signing, retifying or acceding to this
Convention, declare that it will apply the Convention only to the recognition
and enforcement of arbitral awards made in the territory of another Contracting ]
State. Similarly, any Contracting State may declare that it will apply the .
Convention only to disputes arising out of contracts which are considered as -
coumercial under the national law of the Contracting State making such

declaration.

Article IT

In the territories of any Contracting State to which the present Convention
applies, an arbitral award shall be recognized as binding and shall be enforced in
accordance with the rules of procedure of the territory where the award is

relied upon, under the cenditicns laid dcwn in the fcllowing articles,

Article II1

To obtain the recogn:ticn and enforcement mentioned in the preceding article

it will be necessary:
(a) tkat the parties named in the award have agreed in writing either by
a special agreement or by an arbitral clause in a contract, to settle s
their differences by means of arbitration;
(b) that in the country where the awvard was rade, the award has become
Tinal and operative, and in particular that its enforcement has not teen
suspended.
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Article IV

Without prejudice to the provisions of Article III, reccgnition and
enforcement of the award ray only be refused if the competent authority in the
country where reeongnition of enforcement is sought, is catisfied: i

(a) that the subject matter of the award is not capable of cettlement

by arbitration under the law of the country in which fhe avard is sought

to be relied upon; or

(b) that the party against whem the award is invoked was not given netice -

ol the appointment of thc arbitrator or of the arbitration prcceedings in

due form or in sufficient time to enable him to present his case; or

(¢) that the party against whem the award is invoked, being under a legal

incapacity, was not properly represented; or

(d) that the award deals with a difference not contemplated by or not

falling within the terms of the submission to arbitraticn or that it contaings

decisions on ratters beyond the scope of the sutmission to arbitraticn,
provided that il the decicicns on natters submitted to arbitraticn can be
serarated from those not so submitted, that part ot the award whici. ccntaing
decisions on ma'ters sutmitted to arbitration ray bte reccgnized and

enforced; or

(e) that the award the recognition or enforcementi of wlici: is scugnt has

been annulled in the country in which it was nade; or

(f) that the award is so vague and indefinite as to be incarable of

recognition or enforcement; or

(g) that either the ccmposition of the arbitral authority or the arbitral

procedure was nol in accordance with the agreemenl of the parties to the

extent that such agreement was lawful in the country where tiie artitraticn
took place, or, failing such agreement between the yarties in this respect,
was not in accordance with the law of the country where the arbitraticn
tcok place; or

(h) that the reccgniticn or enforcerent of the award, cr the sub,.ect

ratter thereof, would be clearly inccmpatible with nublic policy or with

fundemental principles of the law (“ordre publie") of the country in

which the award ic sought to be relie upon.
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Article V

The party claiming the recognition of an award or its enforcerent must
supply:
(a) the original award or a duly authenticated copy thereor’;
(b) documentary or other evidence to prove that the conditions laid down
in Articles I and II] have been fulfilled.
. A duly certified translation of the award and of the other decurents
mentioned in this article into an official language of the couniry wicre the

award is sought to be relied upon may be required.

Article VI

The provisions of the pregsent Convention shall not wIffeet the validity of
multilateral or bilateral agreements concerning the recognition and enforecenent
of arbitral awards entered into by the Contracting Statec nor de,rive any
interested rarty of the right to avail hiiself of an arbitral award in ihe nanner
and to the extent allowed by the law or the treaties of the country vhere such

avard is sought to be relied upon.

Article VII

1. ‘This Convention shall be open for signature and rati{fication oun behalf of
any Merber of the United Nations ard also on behalfl of any other 5tate whici is
or hereafter beccres a member of any specialized agency of the United Nations,
or which is or hereafter beccmes a Farty to the Utatute ¢f the Interraticnal
Court of Justice, or any other State to which an invitation has teen addressed
by the General Ascembly of the United Nations.

2. This Convention shall be ratified and the instrument ¢f ratificaticn srall

be deposited with the Jecretary-Ceneral of {he United Mations.

L 2.
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Article VIII
1, This Convention shall be open for accession to all States referred to in
atticle VII .
2. Accession shall be effected by the deposit of an instrument of accessicn

vitl, Lhe Secretary-General of the United Naticns.

Article IX

1. Any State way, at the time of signature, ratification or accessicn, declare
that this Ccnvention shall extend to all or any of the Territories for the
international relations of which it is responsible, Such a declaration gshall
take effect when the Convention enters into force for the State concerned.

2. At any time thereafter any such extension shall be rade by notification
addressed to‘the Secretary-General of the United Nations and skall take effect
as from the ninetieth day after the day of receipt by the Secretary-General of
the United Nations of this notification, or as from the date of entry into

force of the Convention for the State concerned, whichever is the later.

5. Yith recrect to those territories to which this Conventicn is not extended
at the time of signature, ratification or accession, each State concerned shall
consider the possibility of taking the necessar; steps in order to extend the
applicaticn of this Convention to such territories, subgect, vherc necessary for .
congtituticnal reasons, to the consent of the Governments of sueh territiories.

Article X

1. In the case of a Federal or non-unitary State, the following provicions
shall apply:
(a) ith respect to those articles of this Convention that come within the
legislative jlurisdiction of the federal legislative authority,6 the
obligations of the Federal Government skall to this extent be the sare as
thcse of Farties which are not Federal [tates;

Hi
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(b) With respect to those articles of this Convention that come within the
legislative jurisdiction of constituent States, provinces or cantons which
are not, under the constitutional system of the federation, tound to take
legislative action, the Federal Government shall bring such articles with a
favourable recommendation to the notice of the appropriate authorities
of states, provinces or cantons at the earliest possible morent;
(¢) A Federal State Party to the Convention shall ) at the request of any
other Contracting State transmitted through the Secretary-General of the
United Nations, supply a statement of the law and practice of the
Federation and its constituent units in regard to any particular
provision of the Convention showing the extent to which effect has been
given to that provision By legislative or other action.
2. A Contracting State shall not be entitled to avail itself of the present
Convention against other Contracting States except to the extent that it is
“bound by the Convention,

Article XI

1. This Convention shall come into force on the ninetieth day following the
date of deposit of the second instrument of ratification or accession.

2, TFor each State ratifying or acceding to the Convention after the deposit

of the second instrument of ratification or accession the Convention shall enter
into force on the ninetieth day after deposit by such State of its instrurent

of ratification or accession.

Article XII

1. Any Contracting State may denounce this Convention by a written notificaticn
to the Secretary-Ceneral of the United Nations. Denunciation shall take effect
ore year after the date of receipt of the notification by the Secretary-General,
2. Any State which has made a declaration or notification under Article IX Lay,
at any time therearter, by notification to the Jecretary-General of the United
Natione, declare that the Convention shall cease to exterd tc tre territory
concerned one year after the date of the receipt of the rotificaticn by the

Secretary-Ceneral.,
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Article XIII

1, Any dispute which nay aricc between any two or wore Contracting States
concerning the interpretaticn or application of this Convention, which is not
settled by negotiation, shall at the regquest of any one of the parties to the
dispute be referred to the International Court.of Justice for deéision, unless
they agree to another ncde of settlement.

2. Any State way at the time of signature, ratification or accession declare
that this Article chall not apply to it.

Article X1V

The Secretary-General of the United Naticns skall notify the States
contemplated in Article VII of the following:

(a) signatures and ratifications in accordance with Article VII;

(b) accessions in accordance with Article VIII;

(q) declarations and ccdificaticns in accordance with Articles IX and X;

(4) the date upon which this Convention enters into force in accordance

with Article XI;

(e) denunciations in accordance with Article XII.

Article XV

1. ‘This Convention, of which the Chinese, English, French  Russian and Spanish
texts chall be equally authentic, shall bve deposited in the archives of the
United Nations,

2. The Secretary-General of the United Nations shall trancmit a certified

copy of thic Convention tu the States contemplated in Article VII.
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