| Nations Unies ~  TSSSWomD

CONSEIL i
ECONOMIQUE  (RICINAL: yRemcH
SOCIAL COUNCIL ET SOCIAL e

172 INDEXED

IRAFT CORVENTIOK O THE CRIME OF GENOCIDE
This draft convention was prepered by the Secretary-General

of the United Nations in purauance of the resolution of the
Econcmic and Social Council dated 28 March 1Gh47.

/TABLE OF CONTERTS




TABIE OF CONIEKNIS

part I. Draft Convention for the Provention
and Punishment of Genocidss « « o «

part II. Commsnta on the Irafi Convention .
sSection I« Introduction « o o ¢ ¢ o ¢ o o o
7. Instructions to the Secretiary-Gererel .
II. How the present study was prepared. « o
“I1I. Definition of the notion of gemocide.

. .The'chief problems involved in the
internstional punishment of genocides « o« « »

1.

2.

3.

5-

6.

What human groups should be protected by
the Convention?e « o« o« ¢ ¢ ¢ s o 3 ¢ o o o

What s meant by genocide? o o« « ¢ 0 o o o
Will the Convention be universal, or will

its application be strictly limited to
the States parties to the Conventionf. « «

. Ave the ascte of genocide punisheble under

the Convention to be only cots committed
by rulers or statesmon (i.e., persems -
having etrictly voliticel functions euch
as Ministers and wembers of legielative
asgemblies), or acts committed by rulers,
oificials properly so-called, and private
rsons without distinetion? ¢ o o o o o o

Punishment of genocide by en international
tribunal ¢« o o ¢ s 2 8 0 8 s 6 s 6 0 e 0 e

Conditions of entry into -fc;rce of the
Conventitn ¢« o o = s s 0 06 0 6 ¢ 0 5 0 0 @

V. Fow ths Convention was Grafted. o « o o o « o o

Section II. Comments Articls by Article « ¢ o = o o

A+ BODY OF THE CONVENTION

Al‘ticl& I. Gemrﬂi DofinitionsSe ¢ « ¢« s o & LR

.Hé.IAoAfArticleI..i..............

'OQIIOfmicleIo.-.-a-'o.o-;ODQ

Eftkt
Pags 1

Page
e s e ® 5
e & @ © lk
® & o & lh‘
» < ® ® 1h
) 15
* * @ » 16
e = s @ ‘ 1'('
a s s @ 17
.« s s 0 17
- - - L] 18
L] 9 - - ]‘8
* e o @ 19
[ ) 19
¢ 0 8 19
L ] * & L ] 20
e ea. 20
L ] . » » 21
e & 9 @ 22




1' mmmthm‘“&m.l...'.l.l‘.‘.
Internctional war and CiVil Wale « o o o o 2 o o ¢ o

.. . +Actg of violsnce by individuasla or
- compmnlities not zimed at the destruction
ofa.sroupofhtmn‘heinga- s 8 06 0 08008

DPolicy of forced essimilation of a
mctionofthapopuhtion.-.-.....----.

2, m act met be aimd elther at the dostruction
- - of the whole er paert of a group or at "preventing
1tsmeemtionordevelopment ve e asen s

Reﬂarks.-..................-..

- The three forus of genocids. o o ¢ ¢ s ¢ o s 0 0 o -Z
1. “Phyﬂical" 5enocide I R R R N S ]
(a) Grcup msaacres or individual executions ..

(b) Sub.}actiou to couditicns of life wherein,
by lack of proper housing, clothing, -
food, hygiens and medical care, or
exceassive work or physical exertion,
the individuals are doomed to weaken

Or Gl@ o v o ¢ ¢ 0.0 ¢ o 0 0 ¢ 0 0 0 00 0.0

(c) Mutilationa and biological experiments
impoded with no curative purpose « ¢ o o o »

(&) Deprivation of all meens of livelihcod
by confiscation of property, looting,
curtailment of work, denjal of housing
and supplies otherwise accessible to
the othsr inhabitents of the territory
concernsde « ¢ ¢ o ¢ ¢ o 0 4 2 2 s 0 s 0 s 0
2e "Biologica.l"genocide-....-...-----
(a) Sterilization and/or compulsory abortion » »
(b) Se@'@g&tioncftheamﬂ * o s 0 " s 2 e .
(C) Obt.atacleu 1o MATTiagBe « ¢ v o s 0 4 0 v 0o
3. "Cultural® nocide....;-.........

bThemanaof "cultural" gevacide, . . o 0 v o o0 e

(=) Forced . transfer of children to smother
humngroup..........,.......

(b)i~:!'orced and ayatemttc exile of individuals
;romaeuttng the cultura of 8 aroup. oo s ®




(d) Systematic destruction of ‘booka
Ce printed in the natioral language,

or of religious works, or prohibition
- of new publicationSe ¢ o o s o ¢ o 0 o 0 o 0

(e) Systematic destruction of historical

or religious monuments or their diversion
to alien uses, destruction or dispersion
of documents ‘and objecte of historical,

artistic or religious value, and of
dbjects wsed in religious worshipe s o »

Article IT '.Pu.nieha.‘ble Offences o 6 6 v 6 8 v ° ®

“Attempts to commit genocide ¢ ¢ 6 o0 o 0 o B

“Pra'peratoryacte......,........

"mlf‘ul participation in acts of genocide in
all its forms" - o 0 o 00 06 s 85 005 0 00

"Divect public imcitement to any sct of
gempide"..-...............-

"Congpiracy to commit acts of genocids" .« .+ ..
Article IIT = Punisiment of a Perticular Offence..
"A;!.J.. forms of public propagendae o s o o o o o
"Their eystematic and hoinous character'. « o .
Propasunds "tending. o .%o provoks genocidas,

or teadig to make it eppear as a necessaXy,
legitinzte ov excusa'b".le act"_ e @ o8 °o 8 0 0 o

Article IV - RSfSPQ 23ible PEYEONS o ¢ 6 v © o ¢ o
Article’V’ < Corménd of the Law and Superior Chder .
Article VI

®

. Togiclation o« ¢« ¢ o ¢ 6.5 s 2 s 0 8 0 o 0 &

Avticls VIT® - Universal Enforcement of Netional Legislation’

i Provisions Conceining Genocide in National - '

Article VIII - Extradition o 8 00 ..o e @ ¢ © o o o . - .

Article IX
Article X

ist Draft:.

- Trind of Génocidé by en Intermationsl Gourt .
= Internetioral CO\II"(; cou}petent to Try (gan_oe;de

Trial by en intefnationsl coirt 6f ériminal

Jurisdiction having general competence. o »

ond Draft: Trial by & special international covrt to
" be set up under the present Conventiche » »

Article XTI

- Dissolution of Grours or Orgsnizations Having
Pmicipated in Genocid®e ¢ ¢ ¢ o 0 o v o o s

[articls XIT

-

B /47

.

Page 3

.

28

* 2
.29

29
30

30 .
31
32
33
33

33 .
35

6

37

38
39
40
L2

he

43




B/bhT
Page b

Articls XIT « Action by the United Netions to Prevent or to
S‘bopGemcide..-................

Ar‘ticle XIIT -,Rep&rationa to viCtim Of Gﬂmid@ e oo ¢ s 0 6 0 0 o o ’47
B. FIMAL. PROWSIOEB

Axticle XIV - Settlement of Diswtes on Interpretation or
Application of the Convention. « o . » s o o8 6eeae 50

Article XV . - Lenguage = Dete of the Conventions « o « o o v o o o o o 52

Article XVI, . - What States May Becowe Parties to the Convention.
WayatoBecomePartytoIt.-...........-- 53

1. Comon feature Of 'bhe tro dl‘&fts '. ® e @ ¢ 6 0 ¢ 0 0 * 0 .- ° e 53
2. Exp;.amtion Df jhﬁ fﬂ‘ﬂt dr&f:t ® © & & 2. p 0 O © 6 6 5 6 & B B 5’4
3. Explanation of the sacond drafte o« ¢ s o ¢ s s 5 0 6 06 ¢ s o » 5h
Articlem -, Razem&tiom 2 8 € 5 8 ® O e 9 €& ¢ 8.0 O O 'u .c LY .. e o 55
Article XVIII - Coming into FOXceoe o o s ¢ v p» 0.0 o o ® o 2 0 9 0 0 00 56
Article XIX - Duration of the Colvention - Demuncistions « o o o o o o 57
1o Common feature of the two drafts
2. . Explanation of the firat draft . -
3. Explanstion of the second draft. .

¢ 8 o o 9 0 ¢ 0 @ 57
® ©-0.8s & v 0 ¢ & 58

. ®e 0 s 0 8 5 v s 58

o.---‘o-u- 59

Article XX = Abrogation of the Convention » e o o
Article XXI - Revision of the Convention o o o s s o s o s s o s s oo 60
Article XXII - Notificatlons by the Secretary-Gemsral o s o« o o s o s Gl

A.-.'ticle XXIII Depomt of the Origiml of the Convention
.. .end Trensmicaion of Copies to Covermment8e o o o o « o o 62

Articls XXIV « Registration of the Convention o« ¢ o o e ¢ ¢ ¢ ¢ o ¢ o o 63

EﬁaationaSubmit"edbythemperts « 6 s 8g o 66 3 00 e 0 s 0 00 6’4-

Part III. Opinion of the Comittee on the Progressive Dwelopment
... .of International Law and its Codification e s o s s o e s oo &

Annex -I.. Eatablishpent.of a Permsnent International
Criminal Court for the Punishment of Acis p
of Genoclde « o o ¢ ¢ ¢ ¢ 06 s°6 ¢ 6 # @ s 0 8 B v e 08 s o0 7

Annex II. .Establishment of an Ad Hoc International
Criminal Court for the Punishment of Acts
OfGenDcidn',..-...-....-..............-77

[eaET I




B/kk7

Tags 5

PART I
TRAXT CONVENTION FOR YHE FREVERTION AND TUNISHNTRT OF GENOCTE®

Preamble

The High Contracting Parities proclaim that Gonocide, which is ihe
{ntontional destruction of a group of humen beings, defles uvniversal
conacience, inflicts irreparable loss on hupanity by depriving it of
the cultwral and other contributions of the grovp so destfcyed 3 and 18
in violent contradiction with the spirit and ajms of the United Hatlons,
1. Tuey appaal to the feolings of solidarity of all members of the
international commmity and call upon them to oppose this clious orime.
2, Thej,' proclaim that the acts of genocide defined by the presend
Conventicn are crimes against the Iaw of Nations, and that the funcemental
exigencies of civilization, 1ntemtioﬁal ordozf and psace reguire their
prevention and punishment.
3. Thoy pledge themselves to prevent and to repress such acls wherever

they may occur.

Article T

Definitions .
(Protected I. The purpose of this Convention ia to prevent the
Groupa)

destruction of raciel, matiomal, linguistlc, religlous or

politicel groups of human beings.
(Acts II, I this Cenvention, the word “gepocide” memns a
qualified as. )
Genocide) criminal asct directed againat eny one of the aforssaid

groups of hmmix beings, with the purpsse of destroying
1% in vhole or in part, or of preventing its preservation
or develoyment. ’ ‘
Such acts consist of:
1. Causing the death of members of a group or 1nJuMng~’ ,,
their health or physical integrity by: .

o /(e) goup
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group by:

(&) group meemncres or individuval executions; or
(b) aubjection to couditions of life whica, by leck | |
of proper heousing, clothing, Tood, hysiene and
medical cars, or sxcessive work or piysicel exsrticn
are likely to result in the debilitation or death of
the individusls; or

.e) mutilations aad biological experirente imrosed
for other than curative purposes; or

(1) deprivation of all means of livelihood, by
confiscation of property, looting, curtsilment of
work, denial of housing and of supplies (therwise
availeble to the other inhubitants of the territory
concerned.

Restricting birthe by:

(a) storilization and/or compulsory abortion; or
(v) segragation of the sexes; or

(c) obstacles to marriage.

Destroying the specific characteristics of the

{a) forced trensfer of children to another human
group; or

(b) forced ard systematic exile of individuals
representing the culture of a group;-or

(e¢) prohibition of the use of the natiomal

language even in private interccurse; or

(d) systematic destruction of beoks printed in the
rationel language or of religtous works or prohibition |
=¥ new publicatiocns; or '
(e) systematic destruction of historical or religiow

monuments or their diversion to alien uses,

[aeatruction
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gestruction or digpersion of docurenta and chjocts
of historical, ertistic, or rellgious value and of

ebjecte used in religious worshbip.

Article TT
(Punishable I. The fellowing sre likewiee deemed to be crimes of
Offsnces)
gerecidas
1, eany sttempt to comslt genocide;
2, the following preperatory acts!
{a) studies and research far the purpese of
developing the technique of genocide;
(t) setting up of installetions, manufacturing,
obtaining, possessing or supplying of articles or
substences with the knowledge that they are intended
for genocide;
(¢) issuing instructions or orders, and
distributing tasks with & view %o comriitting
genocide,
II. The following shall likewise be punisheble:
1. wilful participation in acts of genoc;de of
whatever descripiion;
5, direct public incitement to any act of genocide,
wbother the incitement be successful or not;
3. conspiracy to commit acts of genocide.
Article ITT
(Punistment of A1l forme of public propeganda tending by thelir
a Particular
Offence) systeuatic and hateful character to provoke genmocide, or
tending to meke it appear as a nocessary, legitimate or
excusable act ehall ‘;79 punished.
(Persons Those committing genocide shall be punished, be they
Liable) '

rulera, public officials or private individuals.

4

[artizie ¥
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(Coomard
. of the law
and Superior
Orders )

(Proviss-ne
eoncerning
Genocide in
Municipal
Criminal Law)

{Untversal
Inforcement.
of Municipal
Criminal Law)

(Extradition)

© (Triel of
Genocide by
an Interrae
tional Court)

Justily mcme.

Article V
' Commard of the law of supericr orders shall not

Article VI
The Eigh Contracting Paréles shall meke provision in
their mmlcipal lav for scta of genocide az dofined by
Articles I, II, awd III, above, and for their effective

Tmmiz shment.

drticle VTT
: The Bigh contractiné Parties pledge themselves to

puhieh apy offerder under this Convention within eny territory
under f.heir .juri&diction, irrespective of the matiocmality of
the;dffendﬂi' or of the ﬂace uhare the offence has been
commttted., ' )

frticle VITT
The High Contracting Parties declare that genocide shall

"not be conzidered as a political erimes and therefore ghall be

grounds for extradition.

| The Eigh Contracting Parties pledge themselves to gramt
extmditién in cagses of geméide.

The High Cahtracting Parties bledge themselves to commit
all persons guilty of genocide under this Convention for
tri&i to an intermationzl court in the following cases:

l. ‘Vken they are umilling to try such offenders

-themlvea \mder Article VII or to grant their

extradition under Article VIII.

2, If the acta of genccide have been committed by

individuale acting as organs of the State or with the

support eu: .toiere.ﬁon of the State.
- - - /Ai't;cle )9
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Article X

Fuo drafts are submitted for this section:

to try Genocide) 1st draft: The court of criminal jurisdiction vmder

(Dicvanding
of Groups or
Organizations
Having Parti-
cipated in
Genocide)

(Action by
the United
Nations to
Prevent or
to Stop
Genocide)

Article IX shall be the Internationsl Court
heving jurisdiction in all matters
connected with international crimes.

2nd draft: An intermatiomal court shall be eet up Yo
try crimes of genocide (vide Annezes)

Article XI
‘The High Contracting'l’érties' pléilée themselves to
digband any group or organization which has participated
in any act of genocide mentjoned in Articles I, II, and IIT,
above.

Article XTT

' Irrespeciive of any provisions in the foregoing
aﬁticlee, ghould the. crimes as defined in this Convention be
cuumitt;sd. in any part of the world, or should there be
serious raagsons for suépecting that such crimes kave been
caamitted, fhe High Contracting Parties may call upon the
compatent organs of the United Nations to take measures for
ﬁv.e suppreasion or prevention of such crimes.

In ¢ch caée the said Parties chall do everything in

thelr power to give full effect to the intervention of thre

(Reparations
to Victiums
of Genocide)

Trited Nationa.
Article XTTY
When gaﬁocide 15 committed in a country by the
gové@ent in power or by sections of the population, and if

the goverrment fails to resist 1t successfully, the State

shall grant to the survivors of the humen group thet is a

victim of genocide redress of & naturs and in an amount to

be determined by the United Nations.

Jarticle XIV
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‘(Settlement

of Dipputes,

on Interpre-
tation or Ap-
plication of’
the Convention)

(Language -
Date of the
Convention)

(What States
nay beccme
Parties to

the Convention.
Ways to beccme

Party to it)

4 authentic, shall bear the date of.....

Article XIV"
“Disputes relating to the interpretation or - -

-'applicafcion of this Convention shall be submitted to
_the International Court of Justice.

: Articlo XV'
The present Convention, of vhich the svesvees

taesees senene; cenans and seesess texts are equelly

Ar(:;cle XV
(First Dra.ft)

1. The present Convention shall be onen to accession

on, ‘behal.f of any'Meaner of the United Hations or any none

Amember State to which an 1nvitation has been addressed

by ’chs Economic and Social Council.

2. The 1r.strmmnts of accession shall be transmitted to

_ the Sacratary—ceneral of the United Natione.

(Second. Dz‘aft)

1. The present Gonvention shall be open until

31....19&8 for sigm.ture on behalf of any Member of the

) United Nations and of any non-membar State to which an

invitation has been addressed by tho Economic and Social °
Council.

The presont Convention shall be ratified, and the
instruments of ratification shail be transmitfsé. to the
Secretary-General of the United Nations.

2. After 1., +.1648 the present Conveution may be
aoceded. to on behalf of any Mombar of the United Nations
ant of eny non-member State that has received an
in;rlitation as aforesaid.

Instruments of accession shall be transmitted to

the Seci'etary of the Un



(Regervations)

(Coming into
Force)

{Duration of
the Convention)

(Abrogation
of the Convention)
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Article XVIT

No proposition is put forverd for the moment.
Article XVIIT

1. The present Convention shall come into force on the
ninetieth day following the receipt by the Secretery-
General of the United Natieons of the acceseion (0feese
ratifications end accession) of not less than....
Contracting Parties. -

2, Accessions received after ¥he Convention has coms
into force shall become effective as from the ninetieth
day following the date of receipt by the Secretary-General
of the United Nations.

Article XIX

(Pirst Draft)
1. The present Convention shall remain in effect for a
pericd of five years dating from its entry into force.
2., TI% shell remain in force for further successive
pericds of five years for such Contracting Parties that
have not denounced it at least six months before the
expiration of the current peried. ‘
3. Denumciation sball be effected by a written
notificstion addressed to the Secretary-General of the
United Nations. '

(Second Draft)

She rresent Convention may be dencunced by a written
notification addressed to the Secretary-General of the
szl.;[ted Wations, Such notification shall take effect one
yeax: after the date of its éeceipt.

' Article XX

Should the number of Members of the United Nations

and pon-member States bound by this Convention become

[less




.+ Convention shall cease to ﬁgyp effect as from the date

(Revision of
the Convention)

(Notifications
by the
Secretary-Goneral)

(Deposit of

the Original of
the Convention
and Transmission
of Copies to
Goverrments)

less than....as a result of denunciations, the

on which the last of these dsnunciations shall become

- operative.

Article XXT

A request for the revision of ths prement Convention
myl"be made at any time by any State vhich is & party to
this Convention by means of a written notification
addresged to the Secretary-General,. ‘

The Economic and Social Council shall decide upon
the measures to be taken in respect of such e request.

Article XXIT

The Secretary-General of the United Nations shall
notify ell Members of the United Nations and non-member
States referred to in Article XVI of all accessions (or
signatures, ratifications and accessions) received in
accordance with Articles XVI and XVIII, of denunciations
received in accordance with Article XIX, of the abrogation
of the Convention effected as provided by Article XX and
of requeets for revision of the Convention made in
accordance with Article XXI., . °

Article XXITT
1. A copy of the Convention signed by the President of
the General Assembly and the Secretary-General of the
United Nations shall be deposited in the Archives of the
Secretariat of the United Watioms.
5, A certified copy shall be éransmitted to all Members
of the United Nations and to non-member States mentioned

under Article ____.
JArticle XXIV
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Article XAIV
(Registration The present Convention shall be registered by the
of the . . .
Convention) Secretary-General of the United Nations on the date of

its coming into force.

/PART 1T
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PART II
COMMENTS ON THZ IRAFT CORVENTION
SECITON I, INTRODUCTION

I. TInstructions to the Secretery-General

The Zconemic and Soclal Council, acting on a..resolution of the
Generel Assembly dated 11 December 1346%, by a resolutién dated
28 Mareh 1347 instructed the Secrstary-General to undertake studies and

to prepare a dreft convention on the internationsl crims of genocids.

#® "Genocide is a denial of the right of existence of entirve human
groups, as homicide is the denial of the right to live of individval
bumen beings; such denial of the right of existence shocks the conscience
of menkind, res.lts in great losses to hwmanity in the form of
cultural and -ther centributions represeonted b these human groups,
and 13 cortrray to morel law and to tlhe cpirit and aims of the
United Datiocns,

"Meny instences of such crimes of senocide have occurred when racial,
religi-us, political and other groups have vesn destroysd, entirsly or
in pert.

"The punishment of the crime of genocide is a matter of international
concern.

"Tha General Assembly, therefors,

"APFirms that genocide is e crime under international law which the
civilized world condsus, and for ths cmmiiesion of sriech orincipcls
and asromplices - vhother private indivisuails, publie officlalo or
slavesmen, and whsthar the crime is comalited on religious, racial,
polrtical cr eny other grounds - are punishebla,

"Invites the Member States to enzct the neceesery legislation for
the prevention end punichment of this crime.

"Recommends that internabionsl co-cperation be orpenized betwsen
States with a view to rac'litating tho speely prevention ant punishment
of the crime of genociie; and, to this end,

“Reguests the Economic end Socisl Council to undertake the nacesgery
studisa, with a viow to drewing up a draft convention on the erime of
genocide to be submitted to the next regular sessicn of ths
Genoral Assembly".

/The resolution
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The resolution of the Zconomic and Social Council reads as follows:
"The Beonomic and Social Council,

"Taking cognizance of the General Assembly Resolution No. 36
of 11 December 1346, instructs the Secretary-General:

"(a) to vrdertake, with tihe assistance of experts in the field of
international and criminael law, the nececsary studiles with a view
to drawing up & draft convention In accordance with the resgolution
of the Goreral Assembly; and
"(b) after comsultation with the General Ascembly Committee oOn
the Development and Codification of Intsrmatiopsl Law apd if
feasible the Corrnission on Humen Rights, and af'ter reference to all
Member Governments for comrents, to submit to the next session of
the Econcnmic and Sociel Council & draft convention on the crime of
gonocide." .
In pursuance of the above resclution of the Economic cnd Seciel Council,
the Secretary-General askéd the Director of the Division of Human Rights
to prepare a draft convention with suitable corments and requested three
experts, Mr, Donnedieu de Vabres, Professor at the Paris Faculty of law,
His Excellency, Professor Pelle, President of the Imternatiomsl Association
for Penal Lav, and Professor Lemkin, to give him the assistance of their
valuable advice,
The experts discussed a preliminary dveft of the Convention with
Professor Humphrey, Director of the Division of Humen Rights,
Professor Giraud, Chief of the Research Section of the Division of Human
Rights, and Mr. Kliava, representing the Iegal Depariment.
On the beels of the comments of thece experts, the Secretary-General
arended and supplemented the preliminary dvaft vhich he bad submitted to
their consideration; this has now become the dreft Convention reproducus

above,
II. How the present study was prepared
The Secretary-Generel felt that he ought to define the notion of

genocide in such a wey as not to encroach on other notions which logically

are and should be distinct.
In determining what should be included in the draft, he was guided by

/ the Assembly
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the Asseubly reeolntion of 11 Dv;cember 1246 concerning genceida, and ho
edopted. the principlec and methods of application echablished thersin,

For the rast he considered that the first droft to be sulmitted to
the compstent orgens of the United Nations ouzht, as far as possible,
to umbiece all the points likely to be adepted, it being loft to these
orzans to eliminete what they wished,

In so doing the Secratary-General did not intend to recoumond ons
political solution rather than another, but wished to offer a basis for
full dtecussion end bring out all the points doessrving of notice.

The organs of the United Wationa, conasisting of representatives of
" Governments , will be entirely free to decide the political questicn raized
by the problem of the prevention and pﬁniahmen‘z of senocida.

IIT, Pefinition of the notion of zenocide

Genoclde i3 the deliberate destruction of a humam group. .

This literal definition must be rigidly adhercd to; otherwise there
i a danger of the idea of genocido being expanded indefinitely to include
the law of war, the right of peoples to self -determination, the protection
of minorities, the re'spect of human rights, etc. .

Absence of a careful definition of the notion of genocide would
present two disedvantages. )

Pirstly, there would be a tendency to 1nclude under genocide
m'c;erna.tional crimes or cbuses which, howover reprehensible they xﬁéy te,
do not conmstitute genocide and cannot be regarded as such by eny norral
process of reasoning. International law must be built wp on a rational
end logical basis end exclude confusion and arbitrary opinions; sach idoa
must be properly glet‘ined. and not overlap others.

Secondly, if the notion of genocide were axcesslively wids, the
success of the convention for the prevention and punishment of what 18

perhaps the most odious intornational crime would be Jeopardized. iz

/[the convention
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the conventicn on genocide were to include teo many accessory reservations
and implications whose éigniftcance was not always easy to discern at first
sight, Govermments might become suspicious and tend to abstain. A |
mltiplicity of objectives might lead to the chief target being missed.

The law of war, the law of nationality, the protection of minorities,
the gensral rights and obligations of States, the protection of human
rights - these are so many chapters of international law which showld not
completely, or even partially, coincide with the question of genccide, even

though genocide may have many points of contact with them,

IV. The chief problems involved in the intermational punishment of
genocide .

The chief problems involved in the intermational punishment of genocide,
vhich are govermmental rather than technical problems, are the following:
1. Vhet humen g;zmpaw should be vrotected by tho Convention?

Human beings exist veriouwaly in racial, national, linguistic,
religious and political groups, #ud even this list is not exhamstive,

Should the Convention on genocide protect all or only some of
thege? That is the first general guestion vwhich will have to be
settled., )

The General Assembly's resolution speaks of "racial, religious,
political end other groups" and we adopted this formmla
(ses Article I).

2, Vhat is mesnt by penocide? )

Profosgor Lemkm d;.stinéuishas between “physical’ genoeide
{destruction of individuals), "biological” genccide (prevention of
births), and "cultural” genccide (brutel dsstruction of the specific
cheracteristics of a group).’

Should ell these thrée notioms be accepted or only the first
and second? Thet s the second general question to be decided.

[Aceording to
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Acceording to the method we have indicated, we have submitted
formilas covering the three types of genocide so as to convey an
exact {deam of what they represent, and thus enable the United Hations

. organs to reach a decision, (See Article I),

3. VWill the Conventien be universal or will its application be
strictly limited to the States parties to the Convention?

Obviously the obliga.tions establiched by the Convention shculd.
apply only to the Sta.tea parties to it, for otherwise States parties
and States not pe.rties to the Convention would be on an equal footing,

It ia ccmceivable s hovever, that States might limit the
appiica’tlon'cf‘the Convention strictly to acts committed in the

- territories of States perties thereto, or by nationals of such

. Statew or, on the contrary, thet States parties to the Convention
might punich genoeide vherever committed and regardlses of the

. netionality of the criminals, !

The Secretary-General and the experts were of the opinion that

. the draft Convention ghould adopt the last-mentiomed point of view,
firetly tecause that sesms to be the intenticn of the Assembly
reeolution of 11 December 1945, and secondly, becauss genocide is
by its nature en offence under intermeticnal law; and if this were
ignored the Convention would fall in its object. (See Preembles 1,
2, Articles VII, VIII, XII),

‘M Btr ictly p_qlitical functions such &8 Hmistera and.

pembers of lemislative assemblies), or acts committed by
rulers, officials properly so called, and private persons

without distinction?

Contrary to the opinion expressed by anvexperb {see below
Article V¥ and comments), the draft Comvention has adopted the widest
Htonmla, firatly because this i{s in amccovdance with the geraeral
mathod followed, and 'Mcdxxdl:y bacause the Assembly resclution of

J11 December 1346
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11 December 1946 would eeem to have endorsed that formila,

3. Punichient of nenocide by an international tribunal

Hattonal courts will be called upon to plaey a part in the
punishment of zenocide, but in the more serious cases 1% would appear
to be highly desirable that it should be punished by an intérnationsl
tribunal,

Such 2 tribunal might be en international criminal court with
general jurisdiction; in the absence of such & court, a special
court with jurisdiction limited to genocids would have to be provided
foxr.,

The question of the establishment of an internationsl criminal
court with general jurizdiction sxceeds the scope of the question of
genocids, It is not for us to desl with this guestion, but the bodies
entrusted with the preperation of the Convention on the punishment of
genocide may consider the questicn In liaison with the other bodies
dealing with international criminal lew and the codification of
international law,

6. Conlitions of entry into force of the Convention

In viaw of the fact that the Conveantion is to be of universal
epplication, i.e., in some respects even to affect States not parties
to the Convention, the question of how many accessions will be nceded
before the Convontion can come into force is of special importance,

V. How the Convention vag drafted

In view both of the fact that the draft Convention is intended to
form 2 basis of discussion and to facilitate such discussion and that
penocide is e new subject, an effort has been made to deal with the questions
in order and to isolate them in the draft. The earlier erticles give a
somevhat detailed classification and iists of acts which perhaps need not
te maintained in the final text of the Convention. The method folloved was
that of induction; once agreement has been reached on what is to be included
or excluded, shorter synthetic formules might be substituted for the prese'nt

analytical texts, /SECTION I
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. BECTION II. COMMENTS ARTICLE BY ARTICIE
A. BOLY OF THE CONVENTION
ARTICIE T

General Definitions

(Brotected I. The purpose of this Comvention is %o preveat the
Groups)

destruction of rasiel, natiocnel, linguistic, religicus

or political groups of human beings.
(Acts II. In this Convenition, the word ®genocide” meens a criminal
qualified
as Cenocide) act divected 2z2inst any one of the aforsseid groups of human

boings, with the purpose of destroying it in whole or in pert,

or of preventing its preservation or development.

Such acte consist of:

1. Ceusing the death of members of & group or injuring

their health or physicel integrity by:
(a) eroup messacres or individual executions; or
(b) subjection to conditions of life which, by lack
of proper Igousirg, elothing, food, hy,giené and
medical eare, or excessive work or physical exertion
are likely to result in the debilitetion or death of
the ipdividuels; or
(c) matilations and biological experiments imposed
for other then curative purposes; or
(d) deprivation of all means of livelihood, by
confiscation of property, looting, curtailment of
work, denial of housing, and of supplies otherwise
available to the other inhabitants of the territory

concernad.
2.  Restricting births by:
() .sterilization and/or compulsory sbortion; or

/(b) segregation
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(b) scesregation of the sexes; or.
(c) obstacles to marriage.

3. Destroying the specific characteristics of the group

(e) forced transfer of children to enother human
group; or

(v) forced and systematic exile of imdividuals
representing the culture.of & group; or ’

(c¢) prohibition of the use of the nationsl language
even in privete inteycourse; or

(d) systematic destruc'bion of books printed in the

natione.l 1anguage or of rsligious worke or prohibition

of new pu‘blications, or )
(e) systematic destruction of historical or religious
mom;ménts or their Aiveréion, to alien uses,
destruction or disﬁe:sion. of documsnts and. objects
of historicel, artistic, or yeliglous value end of
objects used'iﬁ religious worship.

COMMENTS ON ARTICLE I

I. Artiele I, Section I

"The purpose of this Convention 1s to prevent the destruction of raciel,
nhtiomi, livguistic, religious or political gréups of humen 'bgings."

1. Génocidé; as 1ts neme suggests , is eimed a{: a groul; through the
individual members which compose 11'..

A h.mmn group is made up of a certain part of the populat:lon vhose
membors ha.ve common chayracteristics giatinguishiag tl}em from other members of
society. ' ] ' . ) ‘

From a very gensral point of view, thqre are many ard diverse human -
groups; but if the problem of genocida 1a considered from the prectical point

of view aml in the lig,ht of paat axperience » 1t iz obvious that protection is

[not mesnt
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not meant to cover a professional or athletic grovp. The humen groups to be
protected are:

racial

national

linguistic

religlous

political.
2, The Secretary-General mentioned these five groups because, apert from
the linguieﬁc gx"oup., thoy were mentioned in the Assembly resolubtion of
11 December 1946 and because, in virtue of the method adopted, he was to
submit ths widest possible formula.

One of the experts comsulted, Professor Lemk:hi,Avoiced some doubts,
however, on the advisa'bilitj of including political groups. He poimted out,
on the ome hand, thet political groups have not the pémanency end the
specific characteriastics of the other groups feferred to and, on the other
hand, thet the Convention on Genocide being of general interest, it should
not run the risk of failure by introducing ideas on which the world is deeply
divided. He ialso pdinted out that in practice the humsn groups most likely
to suffer from gsnocide s history has shown, are racial, national and
religious groups.

Another expert, Professor Dormedieu de Vabres, opposed this p91nt of
view end seid thet genccide was an odious crime, regardless of the group
which fell victim to it and that the exclusion of political groups might be
regerded as Justifying gemocide in the case of such groups. Professor Pel;a.
felt thet this very delicaﬁa question was a matter for the Asaembly. Of-
courae the protection of political groups, if agreed to by govermnants s
would not cover activities by politica.l groups with Nazi or Facist tendencies s
for those are the very groups which in the pagt were guilty of committing or
instigeting the crimes of genceide. N

II. Article I - Section IL

-

The flvat paragraph of this Section defines genocide as a deliberate act
with the pmrpcse of dzatroying groups of human beings in whole or 1n part or

[of preventing
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of preventing their preservatiow o developmenly.®

1. The act muet be deliberate

This meens that lbts object must bo the destruction of a group of human
beings. l

By this definition, certain acts which may result in the total or partial
deatruction of & group of huwen beings arve in principle excluded from the |
noticn of genocide, nemely, international or civil war, isolated acts of
viclence nob cimed at the destruction of a group of humen beings s the policy
of campulsory assimilation of a nationsl element, mess displacemonts of
population.

International Wer and (#¥vil Way

1. Var is not normally dirscted at the destruction of tho ememy: such
destruction is only the means used by & belligerent to impose his will on
the opponent. When thet rosult has been achieved, peace is concluded.
However harsh the conditions imposed on the defeated party may be, it retains
the right to existencs.
2, The infliction of losses, even lheavy losses, on the civilian population
in the course of operations of war, dces not as a rule constitute genocide.
In modorn war belligerents normelly destroy factories, means of
commnication, public buildings, etc. and the civilian population inevitebly
suffers more or less severe losses. _

. It would of course be desirable to limit such losses. Various measures -
might be taken to achieve this end, but this guestion belongs to the fleld
of the regulation of the conditions of wer and not to that of gemocide.

3. War may, however, be accompanied by the crims of genocide. This
heppena when one of the belligerents aims ab exterminating_the population
of enewy territory and systematically destroys what are not genuine militexry
objectives. Examples of this are the execution of prigoners of war, the
messacre of the populations of occupied terrii':ory and their gradval
extermination. These are clearly cases of gemocide.

[Acts of




E/fuk7
Page 2b

Acota of violence by individunls or commmibies nobt aimsd at the desbrueticn
of & zwoup of human beings o

In times of stress, when there are brewls or clashes beiween cppesing
political parties or adherembts of hostile religicms, or when pariics m;
factions contend for power by force, there may be loss of huwan Life; .‘nmt
such acta are outside the nobtion of genocide so long as the indention
physlcally to destroy a group of humen belngs is gbsent.

Policy of forced assimilaticn of a sechbion of the yopulation

Such a policy, even if the notion of “culturel®” gemccide (see below)
is admitted, does not as a rule constitube genocide.

The system of protecticn of minoritles, if spplicable, chould provide
for the protection of minorities against a policy of forced assimilation
employing relatively moderate methods.

Mass displacements of populations from one region to another alsc does not

constitute genocide.

It would, however, beccme genocide if the operation were atiended by
guch circumstances as to lead to the death of the vhole or pert of the
displeced population. (if, for exemple, people were driven from their homes
and forced to trevel long distances in a country vwhere they were exposed %o
starvation, thirct, heat, cold and epidemics).

~

2. ‘The act must be airsd either at the destruction of the whole or part of
& group or 8% 'preventing its preservetion or developmeab.”

The systematic destruction even of a Praction of & group of humsn beings

constitutes an exceptionally heinous crime.

Measures to prevent the preservation or development of a group is

also genocide.

Remarke: Obviously it melkes no difference whether the victims of genocide

are nationals or sliems. It makes little difference whother genocide is

commitbed in tims of war or peace. (subject to whet hes been sald sbove

concerning foreign or civil 'war).

- [The three
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The three forms of genocide

Article I describes the three forms of genccide which “rofessor lemkin
hes called “phyeical", "biological" and "eultural® genccide.
In order to convey a concrete and exect idea of these three fofma, the

draft gives a general enmueration ol the material means used for committing

genocide.

1. “Physical” genocide

Taisz involves acts intended to “cause the death of members of & group,
or injuring their heelth or physical integrity”.
The meene referred to are:

(2) Group messacres or individusl executions

This calls for mo coxments.

(b) Subjection to conditions of life which, by lack of proper ﬁousigg,
clothing, food, hyvelene and medicel care, or oxcessive work or

physical exertion, are likely to result in the debilitatlon or
death of the individuals.

This is what may be termed "slow death”. In such cages, the
intention of the author of genocide may be less clear. Obviously, if
members of a group of human beings are placed in concentration camps
vhere the anmual death rate is thirty pe!; cent to forty per cemt,
the intention to commit genocide is unguestionable. There mey be
borderline cases whore & relatively high death rate might be ascribed
to lack of attention, negligence or inhumenity, which, though highly
reprehensible, would not constitute evidence of intemtlon to commuit
genocide. At all events, there ave such borderline cases which havé to
be dealt with on their own merits,

{¢) Mutilations and biological experiments lmposed with no curative
purpose

These practices were current in Hitlerite Germa.ny ]
Biological experiments ave to be condemmsd even if they Iw.ve a

 sclentific value becauge they imply that the life and health of the

members of the group of human beings subjected to them are ragarded as

[worthlese.
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worthleas.

(a) Doprivation of all means of livelihood by confiscation of promerty,

g =nd of supplies
L6 Erri%a“y

Man cenmot live without the help he receives from the commnlity

concernad,.

in exchange for his services to it. If the State systematically denies
to members of a certain group the elementary means of existence enjoyed
by other sections of the population, it condemns euch persons to a
‘wretched existence maintained by illicit or clandectire ectivities and
public charity, and in fact condemns them to death at the emd of &

medium period instead of to a quick death in concentration cemps; there is
onl;,; a difference of degree.

2. "Biologicael" genocide

This is characterized by measures aimsd =t the extirction of a group of
human beings by systematic restrictions on births without which the group
cannot survive.

Such restrictions may be physical, legal or social.

Article I lists these processes as follows:

(a) Sterilizetion end/or compulsorr sbortion

These are biclogical means.

(b) Segregation of the sexes

This mey be induced by various causes such as compulsory residence

in remote places, or the cystematic allocation of work to men and women

in different localities,

(e¢) Obstacles to morriase

These zre legal restrictions.

2. “"Cultupal® genocide

This consists not in the destruction of members of a group nor in
restrictions on birth, but in the déstruction by brutel meens of the speeific
chaeracteristics of a group; this section gave rise to divergent views among
the experts.

/Professor Donnsdien




Professor Donnsdieu de Vabres and Professor Pelle held that cultural
senocide represented an undue eXxtension of the notion of genccids and
smonnted to reconstituting the Former protection of minorities (which was
bzsed on other conceptions) under cover of the term genocids,

Profecsor Lemkin, on the contrary, argued that a racial, national, or
religious group cannot continve to exist unless it preserves 1ts.spirit and
zoral unity, Such a group's right to existence was jJustified not only from
the morel point of view, but also from the point of view of the value of the
contribution made by such a group to civilization generally. If the diversity
of cultures were destroyed, it would be as disastrous for civilization as
the physical destruction of nations, He added that means of culturel genocide
vere criminal actz undsr municipal law and that hence there was no reason why
they should not be included in the international crime of genocide,

Professor Lemkin pointed out that cultural genocide was much mors than
just a policy of forced assimilation by moderats coercion - involving for
excmple, prohibition of the opening of schools for teaching the language of
the group concerned, of ths publicaticn of nevwspepsrs printed in that languags,
of the use of that language in official documents and in court, and so on.

It vas a policy vhich by drastic methods, aimed at the rapid and complste
disappearance of the cultural, moral and religious life of a group of human
beings.

lleans of cultural zenocids

(a) TForced transfer of children to enother human group

The separation of children from their parents results in forcing
upon the former at en impressionable snd receptive age a culture and
mentality different i‘lrom their pa.rent_s_". ié ﬁrocess +tends to bring
about the disai)pearance of the group as a cultural unit in a relatively
chort time,

The axperts were agreed that this point should be covered by the
Convention on genocide, but their agreement did not go further than

that,

(b) PForced and systemetic exils of individusls repregenting the

culburs of a_group :Su




Buch Individuals ere chiefly scholare, writérs, artists, teachers
and educatora, ministers of religion, doctors of medicine, englmeers,
lawyera, sdministrators, eic.

The culbturel and moral 1ife of & group is sustained by its

cultured members. If these are removed, the group is no more thin

an amorphous end defenceless mass. Its lenguage 1s degraded to the venk
of a dialect, and hence those using it axe reduced %o =2 positicn of
inferiority, and the language has no longer eny politicsl or sccial
significance.

Professor Lemkin expressed prefsrence for the following wording:
“systematic slimination of the individumls represcpbing the culture of
the group by acts of violence or infringement of persomel liberty.”

It ceemz Yo us thab IT this idea is to be adopbed, the simpler text
is preferable.

(c) Prohibition of the use of the national languege even in private
intercourse

Tais amounts to outlawing tha‘ languege and its use even in the home
or in correspordence.
Professor Lemkin proposed the following different formula:
“prohibition, on threat of criminel punishment or violent measures,
of the uze of the national language even in private intercourse.®
(2) sSystematic destruction of books printed in the national lenguage,
oFr of r_g___hg joue works, or prohibgtion of new puviications

A religious linguistic metionel group carmot continue to exist if

it relies on orel tradition only.

{e) Systematic destruetion of historical or religious monumsnts or
aiy diversion Lo eljen uses, destruction or dispersion of
ocuments objects of historical, artistic, or religious valua »
end oF ob&ects uged in reiiﬁicus worship

Such maaurea are also d:l.rected. at undermining the existence of a

group of human beings.

JARTICIE IT
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ARTICLE 1T

I. The following are likewise doeued %o be crimes of

genocide? -
1. any attemst to ccomlt genoclde;
2. the Tollowing preparatory acte:
(2) studies and research for the purpose of
doveloping the technicue of genoclide;

—_— (b} sectting up of installaticns, manufacturing;
obtaining, possessing or supplying of articles or
substances with the knowledge that they are intended
for gonocids;

(¢) iseuing instructicns or orders, and distribubing
tacks with a view to committing genocide.
II. The following shell likewise be punishable:
1. wilful participation in acts of genocide of any
whatever deseription;
2. direct public incitement to eny act of genocide,

vhether the incitement be successful or not;

3. conspiracy to ccmmit actas of genocide.

Corments on Article II

Thia erticle 1lists other acts which sre punishable under Article VII
(attempts, preparatory acts, complicity, incitement, conspiracy to ccmmit
genocide. )

"Attempts to commit genocide”

No ccmments

"Preparatory actg”

Az a rule preparctory acts do not fall under criminal law because the
agent is unable to carry out his schenes. But it is different in the cese

of certain crimes against society.

[Preperatory
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Proparatery acts for tho crime of gonccide should be punishabls for a
numbeyr of reasons.

oo &

Cn the one hand genocide is an exiremely meave crims, The eficele of

which, once 1t has been cormitied, ere irreporable; on the other hund it is
a crimo which norrally reguivca the support of a copperaiively levpge nuober
of individuale and substantial prepearatlon.

In order to wake acts prevaratory to the orime of gonccide pumisheble,
howover, such acts must first be delined, otherwise lthers would be the
poseibility of srbitrary procecdings againet political opraments for acts of
no serious Inport or of doubtful significance.

Article II, Ssction 2 gives the preparetory acts vnder three headings
as follcows:

(a) Firstly "studi;s anl research Tor the purposs of defining the

technicue of gonocids".

For exemple, chemists and doctors might be asted to undertake rssearch
in the geses to bo wsed for mass eXecutions.

(t) This refers to ihe sebtting up of inctallations and the obtaining

of articles or substances intonded for cenccide and covers the actual

material preovevations for genccide.

{¢) Instructions or orders and the distributicn of tesks with a2 view

to commitiing genocide.

This refers to what might be called the "administrative" preparation
of genccide by the designation of persoﬁs to carry out the policy, thelr

erouplng in teams, the establishment of e list of futwre victims, etc.

"W¥ilful vparticivation in acts of renocide in all its forms".

This refers to participration by both principals and zccessorics.

“Direct nubliec incitement to any act of gerocide"
This 4doces not mean orders or instructions by officials to thelr

subordinates, or by the heads of en organization to its merbers, which are

r eovered by the “proparatory acts” referred to above.

/It refers



2fuk
Page 31

It vefers to direct appeals to the public by means of speeches, ryadio
er presg, inciting it to genoecide.

Qy

Such apreals may be part of an agreed plan but they mey simply reflect

& wurely rercongl initiative on the part of the speaker. Even in the latter

cane, public incitement should be punished. It mey weoll heppen that the

lightly or dwprudently spoken word of a jowrnalist or speeker himself incapable
of doirg what he advises will be taeken seriouslyl by some of his auiience who
will regard it as thelr duty to act on his recommendation. Judges will have
tc weigh *he circumstances and shov greater or lesser severity according to
the position of the criminal aad hie authority, according to whether his
inciterment is premeditated or merely represcnts thoughtless words.

"Conspiracy to_commit scts of gerseide"

Genocide can hardly be coumitted on a large scale without some form of
agreement. Henmce the more fact of conspiracy to commit genocide should be

punishable even if no "preparetory act" hae yet taken place.

/ARTICLE IIL
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ARTICLE TIT

(Puiri slrens of a All forms of public propvugauda tending by their systematic

Particular and hateful charecter to provoke genocide, or teading to

Offence) make it appoar as a neccasery, legitinabc or eleReuble aot
shall be punished.

L R L L )

Comments on Avticlie III

This Article is not concerned with divect and public incitement to zny
act of genocide, which falls within fviicle IT. In cases provided for by
Article III, the auther of the propsgenta would not recommend the comaiszion
of gerocide, but would carry on such general propaganda as would, if successiy
persuade those impressed by it to conturplato the comission of genccide ina
favourable light.

Such propeganda is even mere dangorous than diveet incitement to commit
genocido. Genocide camnol talke place unless o certain state of mind hes
proviously beon created. The najority of people participating in genocide
would be persons belleving themsalves o be hornos. citizens incapabdle of
cormitting individeal crimss for gain or in order to satisiy personal vengeanc
They wiil be induced first to condons and later to comnit genocide, because
they will havs becn convinced that the existence of the human grecup decignated
as the victim of genocide is a very great evil, thkat this group repreaents
error and perversicn, that it imperils society, the nation, some religion,
sore politicel or social system, that it is an obstacle to progress, etc....
Thet is the philoscphical and ideological prepsration for genocide.

Such propeganda must be prohibited, but it mist also be carefully definei
Political and social life is, in fact, composed of antagonisms and oppositiont
which often involve bitter znd violent criticiem, controversies and
discussions. The various human groups of which society is composed often
regard each other -as rivals, antagonists, adversaries, or cven enemies, and

treat each other as such. There can 'bé no question of prohibiting all

criticiem divected against a social group, even if this criticism 1s unjust,




fmpassioned end excessive. The prohibition of genocide must not provide a
pretext for any infringemsnt of the freedom of opinion ner be used as & means
of preventing abuse of polemical campaigns. During elections, for instance,
opponents often use exaggeratod language which, taken literally, might at
tires be interpreted as reflecting intentions of genocide, whereas the
viclence vreelly only lies in the language.

Before any propagenda cen be considered as likgal:} to be preparatory to
genocide, it must possess certain clearly defined characteristics.

Article IIT of the dreft sudmitted dsscribes the propegands falling

wder the Convention as follows:

“All forms of public propaganda tending by their systematic and
heteful character to provoke genocide, or tending to make it appeer as
a necessary, legitimats or sxcusable act....."

Let us analyze the terms of this definition.

"ell forms of wublic propagenda”

The propaganda must be public, that is to say, it must be addressed to
public opinion as a vhole or f£o a fraction of it. This excludes private
conversations, which are uswally carried on by ordinary private persons
without responsibility and have only a slight influence. Private conversations
are not likely to bring about the psychological and moral conditions in vhich
genocide can be committed.

4 We have said "all forms of propaganda’, using the plural, becauss not
only are the sources of propagenda verious (politicel, religicus) but it
may also cssume many forms (speeches, btroedcasts, the press, cinema, etec. . .)

their syetematic and hateful character"

In order to make the idea of destroying e human group acceptable, this
group must bs represented in an cdious light, the pro;;aganda mist necesgarily
be heavily charged with hatred and must de systematic, that is to say, repeated
methodically.

Propagands "tending . . . to provoke genocide,
or tending to make it epmear as & necessary,

legitimate or excusable act.

/1f the propaganda
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If the propeganda openly advocated genocide, it would come within
Article II (end), as already pointed oust.

Article III provides specifically for propaganda which, without
recommending it, Inevitably leads to genccide. Pers»m'xsT won over by this
propagends will, when the question beccmes acute, tond to regard genccide es
a necessary, legitimate or excusable act, becauss the group concerned heas
already been dénouncad ag a fundamentally bad elemant, constituting a morisl

danger for the nation or for society.

JIRTICLE IV
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ARTICLE IV
(Persons Those comaitiing genocide shall be punished, be
Tizble) they rulers, m»ublic officiels or private individuals.

Cormenta on Article IV

1. The Assembly resoluticn of 1l December 1944 states that “genocide is a
crine under intermational law....for the commission of which principals and
accomplices - whether private individwels, public officisls or statesmen...afs
punishable.”

The pervetration of genocide cen indsed be the act of_.stateem'en,
off'icials or individusls.

The heaviest responsibility 1a that of statesmen or rulers in the broed
sence of the word, that is to sey, heads of state, ministers and members of
legislative assemblies, whose duty it is to sbstein from organizing gemocids
pergonally and from provoking it and to prevent its connnissic;n by others.

Nevertheless, off'iciels ;who commit genocide at government orders - the
most frequent case - or do so on their own initiastive, alco Dear a.‘
heavy responsibility.

Finally, privete persons, that is to say, persons who are nelther

rulers nor cfficials, can also commit acts of genocide ("pu‘blic incitenent

to any act of genocide", Article 2 - II - 20, and propagenda - Article 3),

either by collective action (through a political group, league, or
clandestine or other association), or by individual action.

2. Mr. Domnedieu d@e Vobres, while admitting thet the General Assembly
resolution mede no distinction between rulers and executives, thought that
the definition of genocide should be restricted to the actions of rulers.
He thought that, although the agents were subjJect to intermational

Jurisdiction, they would be prosecuted a2t common law (crims of homicide, stce ). -

JARTICLIE V
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ARTICIE V

(Command Commend of the lew or supericr orders shell not
of the Lew Justify genocide.

and

Superior

Orders)

Comments on Article V

It should not be possible for offenders » whoever they may be, to take
shelter behind a commend of the law or superior orders.

After the fall of a regime which hes organized gerocide, individvals
and officials will no doubt invoke this excuse. They will sey: "It wes not
for ve to question the law whereby we were govermed, or the commands which
came to us from a‘ superior aubhority. Out duty wems to obey, and we obeyed.®

Hence great care must be taken to provide expressly thet command of
the law or superior corders are no defence.

In certein cases, of course, a command of the law or superior orders
may constitute extemmating civcumstances. That is & yuestion for the
Judge. The principle, however, is thet an individuel who participated
in genocide will not escape liebility by pleading thet the law or superior

orders forced him to perticipete in genocide. )

/ARTICIE VI
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ARTICLE VI

{;~ovisions The High.Contracting Parties shall meke provision in
ccncegning thelr municipel law for acts of genocide as defined
Gepoclde in by Articles I, IT and III above, and for their
Funicipal effective punishment.

Crininal

Lav}

L R P

Comments on Article VI

It is essential that the Parties to the Convention should introduce
into their'criminal lew provisions for the punishment of the acts of

snocide ea defined by the Conventiou.

It did not seem adviseble to esteblish in the Convehtion the
punishments to be epplied to verious acts of genocide, because penal
systems vary and because it 13 preferable to leave some freedom of action
to States, vhenever this does not present any real disacvantage. It
is enough to say that the penalties should be sufficiently rigorous to

make nunishment effective.

/ARTICLE VII
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ARTICLE VI
(Univeveal The High Contracting Parties pledge themeelves to
Falorcement of mnlsh any offendsr under this Comventlion within
Vunicipal any territory under their jurisdictien, Irrespective
Crimina) Law) of the nationality of the offender or of the place

where the offence has been comitted.

LI TL IR TSI L LY TN 1

Coments on Article VIT
EFreliminevy Remarim

Articles VI, VIII and IX should be considered a2s a whole. They lay
dowm rules providing for trial of pevsons guilty of genocide by the
courts of the one or other state or by an internationzl court.

When porsons guilty of acts of genocide are in territory under the
Juriediction of e State, such State is bovnd to arreast these

o Mﬂduals and either to bring them before ite ovn courts (Article VII), o
to hand ‘tlwn over to another State which has requested their exfradition
{Article VIII), or to bring them tefore an international court
(Article IX).

Article VIY provides for the first obligation.

Zhls erticle leys down the principle of the universelity of
punishment, vhich means that the contracting Perties undertake to punish
those pereons guilty of genccide who are In their territory, irrespective
of their natiomality or of the place where the crime was conmitted.
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ARTICLE VIIX

(ot ition) The Eigh Contracting Parties declare that genocide shall
not te considered as a political crime and thevefoie
shall he grounds for extradition.

The High Contracuing Partles pledge themselves to
oeent extradition in ceses of genocide.

B N L LT L

Corments cn Article VIII

£

i
This paragraph lays dowm the principle thet genocide should not be

ecnsidered as a political crime. It tharefore constitutes grounds for

extroltion.

Contracting Parties plafge ihemselves to grant extredition

Y reens that fn gron ¢aroes they wonid be

for zstc or srascite, w

relzesad of Thelr dutyr to iy the oifsaders o2 thelr cum covris.

cotleen Lo say, the Uigh Cortra-iing Perhles will not bz ohlized
to srart erviedition on g sinrlc rocucst.  Io sveshocoecd. they world be

Inflvance’ W Ve Jeno

[

1orriroinles of Inteinals
f 1

fen. The twt muin couiingencles

in which o 3Sizte vould oo

i exoraatior wiatd be

if the co'ne nad coen 2

ity povviterer er iU the victims of
genocluye vore ive nocticnals, even if the criwe was not coratited in

its territeey.

/ARTICIE IX



ARTICLE IX

(Triel of The High Contrecting Parties pledge themsslves to
Genocide by an cormit all persons guilty of genocide vnder this
International Convention for trial to an internaticnel court
Court) in the Tollowing cemes:

1. Vhen they ere wmwilling to try such
offenders themselves wnder Article VII or
to grant their extredition under Article VIII.

2. If the acts of genocide have boen
commitied by individusle acting as orgena of
the state or with the support or toleration
of the state.

S T L T Y

Cozzments on Article IX

Article IX refers to cagees in which the acts of genccide cen or must
be brought before an internationsl court.

Firat Coge - The State vhich has srrested the persons guilty of
genocide is free %o brinz them before an internstional court, although
not obliged to do go.

The State may refuse to try these persoms for verious reasons. It
mey not consider ltaelf capable of seeing that justice is done; for
ingtence, if the decisicn of the Jjury empenelled for the case ls open to
eriticizm. The State may also feer lest the trial fuwrther disturd its
divided and excited public oplnion, or it may be reluctant to risk the
poesibility of a decision by its cowrts attracting the enimosity of other
Powers, however unjustified.

The State may refuse to grant extradition on request, elther because

public opinion in the country, rightly or wrongly, objects; because

the State reguesting it doss not appear cepable of ensuring justice;
beceuse the latter State is in fact endeavouring to let the offender
vhose extradition it is requesting go wnpunished; or because the State
u@mtm extradition proposes to take revenge on political opponents

#

der m of punishing genocide.

/In all the
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In all these ceses, the State will heve the option of being released
from ite responsibility without ﬁrssudicing the punishwent of gemocide by
bringing the off'enders before the internaticnal court.

hereas Mr. Donnedien de Vabves and My, Pella were in favour of
yarorveph 1 of Article I}{; Mr. Lemkin spcke in faveur of ite omisgion,

since he thought that percons, other then rvlers and leaders of

crimianl orgnnlzations, vesponsible for the acte ‘def tned by the
Convention should not be brought before the international court, but
should be tried or extradited. He sald thet as the cases of these other
rersons were of lesser importance s no action should lie in an .
international ;)Ollr'c, since thiz involved the use of complicated procedure.”
The danger would be that the complexities of the procedure might .
aventually rasult in the offenders going unpunishad.

Second Cese - The State is obliged to briné act.a of genocide
before an international cowrt, if these acts of genocide have been a
comaitted by individuals acting es ormens of the State or wit.h the support

®
or toleration of the Sitate.

o

This relates to the trial of the rulers of a State, or of p&uom

who conzpired with these reulers; these constitute sericus cases, of

the greatest interest to the whole internationel coummnity. The

international cowrt wowuld be the final szuthority in such cases.
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ARTICLE X

(Tnternational Tuo dralfts oyre cJbmitted for this gactien:
Court compelent

to try Genocide) Firat drzft: The court of criminel Jurisdiction unier

Article XX shall be the Internetional Court having
Jurizdiction in 21l matters comnected with
inteynational crinves.

Second draft: An internatioral court shell be set
up to try crimes of gemocide {vide Ammexes).

P T T N -

Cemments on Avticle X

Two drafts have been submitted:

First draft: trial by an internationel court of criminel jweisdiction
having gensyal cormmehence.

If an international qourt ha.vit;g generel competence is
est'ablished, the trial of crimes of genocide will, of course be
one of its functions.

Mr. Donnedieu de Vebres thought thet, on the besis of the
distinction he had drawn between the trieal of rulers and of agents,,
rulera should be jJusticiable In 2 criminal charber to be set wp
within the International Court of Justice. Mr. Pella was in favour
of creating such & chamber end agreed with Mr. Donnedieun de Vabres
that if this idea were adopted, the draft adopted in 1928 by the
Internotional Association for fenal Lav might be taken as a baeis
of discussion. Mr. Lemkin, however, thought that in the existing
circumstances, and in the shsence of a sufficiently developed
international criminal law, the esteblishment of a permanent court
of’ criminal Jurisdiction heving general competence would be
premature.

In eny ceze, the question whether such 2 Court should be
ectablished is a general problem, outside the scope of the °
gpecial problen of the punishment of genocide.

[Second areft:
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Szcond dvaftr  ris) by e gnesisl Internstionsl court to be sct up
vager the erogent Coaveation.

There mry be two views on such cn intornationsal court, with
Jurigdlcvion limited to cases of genocide: a permanent court
{see Ammsx I} or en p4 hoc court (see Annex II).

Lr. Donnedieu de Vobres and Mre Fella thought thet the choice
betvecn there two types of apecisl courts should be left to the
Asserdly.

In orcer to freilivate the study of this pro'blem,

ir. Donnedicu de Vzbres, Mr. Pella and Mr. Lemkin smended the

zforemeniioned ennexes concerned with these two varilants.

{see Page ...... OF nrepent text).

/ARTICLE XI




ARTICIE XX

(Diabanding of The High Contracting Parties pladge themsalves to
Groups or disband eny group or organizaticn which has
Organizations particiyated in any act of genoclc‘e mentiored in
Having Articles I, II arnd IXY.

Participsted in

Genocide)

Coments_on Article XI

The crime of genocids is of a “social® nature, in the sense that
it is always, to a greater or smeller extent, orgmnized, provoked or

tigated by movements, grovps and associations.

Hence groups and orgenizations bearing the responsibility for
genocide muat be disbanded.

Furthermore, any clandestine activities which these groups
or organizations may continue to exercisse after their dissolution
must be runished. In such cases, however, the leaders and members of

thege groups or orgenisations should be punished individuslly for their

clendeatine activities.
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- ARTICIE XII
(Action by the Irrespective of any nrovisions .in the foregoing
United Hations articles, should the crimes as defined in this
to Prevent or Convention be committed in any part of the world,

to Stop Genocide) or should there be serious Feasons for sugpacting
thet sush crimes heve beon committed, the High.
Contracting Parties may call upon the competent
orcans of the United Nationz to take measures for
the supprescion or prevention of such criues.
In such case the seid Parties shall do everything

in their power to give full effect to the
intervention of the United Nations.

Coments on Article XII

1. All crinminal law hes a preventive effect. 4The fact that there iz a
law tends to cGeter and prevent actlon by persons who might be tempted to
comit a crime. Experience shows, however, that the preventive effect of
threats is limited, since these do no'b stop certain criminals, eitﬁer
because thelr passions overwhelm thelr prudence or becsuse théy conaider‘
the threet of punishment illusory.

In the intermational field even more than in the national, it is
esgential to exercise constant vigilance, and preventive action must be
taken, either before the harm is done or before it has sssumed wide
proportions, for then 1t takes on the nature of a catastrophe, the effects
of which are to a great extent irrenarable. '

There is no need to expatiate on the preventive action whigh would
be token by the United Nations, for this is a questién of the general
competence of the United Nations being applied in a particular case.

It must nevertheless be pointed out that, if preventive action is
to have the maximm chances of success, the Members of the United Natlons
must not remain passive or indifferent. The Convention for the -

punishment of crimes of genocide should, therefore, bind the States to do

/everything 1“
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everything in their power to support any action by the United Hations
intended to prevent or stop these crimes.

2,  Mr. Pella and Mr. Lemkin thought it desirable to provide that the
Secretary-Gene.rel of the United Wations should have the duty of informing
the competent organs of the United Nations. ‘For variocus réasons »
Governments might hesitate to take the Initiative in subnitting a question
to :bhe organs of the United Nations. In such cases, the Secretary-General,
being free of the perticuler {and pessibly perfectly legitimate)
preoccupations of States, would ect as a yepresentative of tke common
cause and lay the matier befores the oz‘gané of fhe United Wations.

This px:oposal, hovever, even in the opinion of its auth.ors,b raiges
the constitutional quéstion wixether a Con§entim. to vhich not evex.-y Membe.r
of the ﬁnited Né.tions will netessarily be a party mey éonfer upon the
Secrétar:,’-cenerél povers or duties relating to the application of' the

Charter which ave not slresdy laid down by the Charter.

JARTICLE XIII
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ARTICLE XYIIT

(Rorcrations to When genocide is committed in a country by the

Viotiug of government in power or by sections of the population,

cenocide) and if the govermment fails to resist it
successfully, the State shall grant to the survivors
of the human group that is e victim of genocide
redre3s of a noture and in an amount to ‘be determined
by the United Nationg.

Cerments_on Article XITT

i. This article contains far-reaching principles.

It represents an applicetion of the principls thet populations are to
a certain extent answerable for crimes committed by their govermments which
they have condoned or which they have simply ellowed their govérments to
cormit.

Sams, perhaps, will contest the validity of this principle by
erguing thet often criminel intont, the besis of criminal liability,
was absent ;n the population end thet the crimes committed by govermments
wvere so committed against the will of the majority of the people, the . -
governnent representing only a minority which forced its will on thg people;
or again, thet the country as a whole did not know what it was doing
because it vas misled by systemetic government proj_:aganda without any meens
of opposition. '

The first answer to that will be that things do not actuvally almys
hapren like that. Sometimes criminal conduct by govermments does not
betray the will of the people but x;ccuré.tely reflects the passions,
hatreds and prejudices common to the majority or a large part of the
population, the vemainder of the population being indifferent, passive or
offering only mild opposition. 4

But even vhere there wes no criminal intent on the part of the majority

of the people of the country, it is Just that the country as a whole uhopld . .

be held to account for the following reasons:

(e,) In this case, the nature of the ligbility of a whole population
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is not "penal”, involving punishment, but “givil", involving the

obligation to make reparations to victims of genocide. Hance, such
1liability can be created even in the zbaence of a geneval erininnl
intent on the rart of the nation as a whole.

(b) "Civil" liecbility, in traditionnl legal thought, is based on
the idea of & wrongsful act.® Such wrons need not be Intentionel.

ineptitude or negligence are sufiicient grouvnds for liability.

Whenever bad governments rule -over a people the latter hes alweys

been to blame ot some time or other. It may bBe charged with
irresponsibility, negligence, indifference, neivetd, lack of

Judgment, or practical bood aense, of courage and will, etc. If the
people concerned had not disnlsyed some of those faults it would never
have brought or allowz¢ to come tec power the governments which committed
genocide, or were unzdle to prevent it.

(c) Furthermore, "civil' liability for genocide must be borne by
gomebody. If the country in vwhich genocide was committed is not

to be held resncnsible for reparations, wholis?

# Tho modern view of licbility as being besed in pert on the idem of risk
does not exclude the idea of a wronge.

It can, of cowrse, hoppen that the idee of risk, involving much more
far-reaching liability than the idea of a wrong, makes it unnecessary to
look for a wrong.

But the two idems ere often present together. ‘here llability is founded
on the idea of risk, the idea of a wrong is not negessarily ignored.

The wrong is tezken into eccount in certain cuses e.g. as a factor
aggraveting liabillty of the persons who in accepting the risk committed
& serious wrong; or, if the person who suffered the injury himself
cermitted & serious wrong, as a factor excluding or limiting the

anownt of demages.

/2. Vet 4s




B/l
Page 49

2. VWhat is redvess to consiast of?

Redress mey be made to members of the human group who ave victims -

of zenocide, or to the group as a vhole.

(2) Redress for msmbers of the group.

The dsad cannot be brouwght back to life but compensation or
' ‘pensions may be given to the snouses, children, or other yersons
mainteined by the deceased. -

There may be restitution of seized property or compensation.
corresponding to the value of the goods in cuestion, wherever such
‘Yestoration ‘is not poesible.

Compengztion may be made to persona who have been Impriscned, -

-“deported or maltredtad.

Special benefits may be granted to survivors of the group in'” - -

‘the férm of houses, scholarships, etc.

(b) Redress for the group s such.

Such redress may take various forma: reconstitution of the -
moral, artistic and cultural inheritence of the group'(recomtmtim
of monumente, libraries, universities, churches, etc. and compensation.

to the group for its collective needs).

AR ———

/B. FINAL




B. FINAL PROVISIOMe

@swumnt of dilpatu on
Wmutmn or epplication
of the Convention)

 ABTICLE XIV

Disputes relating to the interyretetion or application of this Convention
sholl be sutmitted to the Internatiomal Court of Justice.

Commenta ofi this article

1. Difficulties may arise regerding the operation of a Convention. A sultable
mothod of settling them is to submit them to a third perty who shall dacide
Yetween the conflicting purtiea;

If a dispute arises regarding "the interpretation” of the Convention,
1.e. regarding the mmening of ite provisions, or "the applicetion” of ths
Convention, l.e. if it 1e to be ascertainsd whether ons of the parties has
faithfully discharged hie obligations, it is norma) procedure for the dispute
to be sutaitted to a Judicial authority.

The International Court of Justice would appear to be the Judiclel
authority beet qualified to deal with such dieputes. '

Since the Convention iz not intended to regulate the perticuler relationa
between States tut to protect an essential interest of the intermational

cozzunity, any diepute iz s matter affecting =l) the parties to the Convention. .

Hence, such dispute should not be settled by an authority arbitrating between two
or more States exclusively, for then ite declision would lack any claim to be :
binding on other States.

* Articles XIV-XXIV concerning finel) arrengements were to be drafted after
the experts had stated their opinion on the Convention as a whole. As the
experts had not hed sufficient time to deal with them, Mr, Pella proposed
that the final provisions might contident]: be entrusted to one of

~Profs Gireud's experience.

/The Internationel
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The Intermational Court of Justice, on the contrary, ie an organ of the
united Hations established by virtus of the Charter itmelf; it im & court whose
authority is recognized. by all the Members of the United mtiom, erd should

censecuently be sivan Juriadiction to eottla the diaputes comornod.

JARTICLE XV




(Wﬂ@ - The mwnt Convention of vhich the cceese

Date of the 9044840000800 0000R000000000NENORTBURROTOY

Convention) texts are equally authentic ahall bear the
date OF sesevescoscesscensc

e

Commants ob this article
The General Assembly, that is to eay the Plsnary Assembly (end ite

Committees) will play the pert of a diplomatic Convention summoned to mrepare
and adopt a Conventicn.

When agreemsnt has been reached within the Generel Asseczbly, tbs latter.
ghall by peseing a final resolution adopt the Convention and open it either

for esignature or accession by Mewbers of the United NHations.®#

% This will De the date when the Gensral Assembly pesses a resolution adoptins
the text of the Convention and opening it either for signature or for
acceeeion by the Mambersz of the United Nations.

#% Regerding the guestion of whether the Convention is to be open to
signatures or accessions, see Ax:tic;o XVI below.

JARTICLE XVI
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ARTICIE XVI ‘
(Whet Stztes may Firat draft -
become veriies to : . .
the Conventiod. 1. The present Convention ghell be open to acceesion
Weyes %o bacome on tehalf of any Member of the United Hations or any
Party to it) non-membay State to which an invitetion has been

adéressed by the Econcmic and Social Council.

2., The instruments of scceseion ehzll be trensmitted
to the Secretary-General of the United Hations.

L

" Second draft - ' '

1. The present Convention shell be open until
31....-....--........-..19‘%3* for Bimtm on behalf
of any Member of the United Nations and of any
non-member State to which an invitation has been
aedéreseed by the Economic and Socizl Council.

The present Convention shall be retified, and
the instruments of ratificetion ghall be transmitied
to the Secre'ba.ry-ceneral of the United Nations.

2. Aftar 1---.....0000.00.0.!..19&8*" m Wnt
Convention may be scceded to on behalf of any Member
of the United Kations and of any non-member State
that hes received an invitation es eforesaid.

. : . Inztruments of accossion shall be tranemitted
tjo the Secretary-Genersl of the United Nations.

Coexmnts on Ar*icla m

1. 00mcn feature of the two drafts

The question ia who may 't‘ecome a ?arty to tho COnvention.

Obviously the COnvention w:lll be open to all Msmhers oi’ the Un:lted Na.tiomh

1’a.rt:l.c.i’pat.'Lcmt of States not Members of the United Eationa, is alao .
desira‘ble. It is not poseible, however, to employ 2 gersral formula which
would open the Convention 1ndiscriminatoly to all mn-"ember States,

Firstly, there ie mo oﬂ'icial list of such States, and aecondly,

# 4.e. about 6 months after the adoption of the Convention.

#* 1,0, at the end of the 6 months period afovesaid.. .

«
PR . . Coeo

.. {perticipation




perticipation Yy = State By oot m deairable et o given moment for variocus
roescrs. The cholee of States te be invwited ghould therefore be in the lmndg
of s United Watlons orgen, which might be the Reonomic and Sociel Councile
Uoviowaly, the Zooneomic and Social Council will not lissve invitations once .
and Tor all. IT changes should occur in the mtura_; if, for exsmple, new
Btates ere Torwed or IT there is e change in the attitude of certain States
iah m not been conslidered eligible to ‘recaiva en invitation, the Economic
end Soslal Council will be free to lssue new invitations.
2. Ezplemation of the firet draft |

.....

Thie dralt deperts frem the traditional procedure providing on the ons
kand for aignature followed by ratilfication: and on the other hand for
gocesaiong. This latier prccedure ie appmpriate in ths case of conventions ;

m’egemd by c’ziplmw.t*c ccmferenc"s. The delegatee to these conferences

...........

State they represented, and ratification would teke place later after the
delegates hed reported on their m_ieavion to then.'v goverrments or when the
executive pover had obtained reg_uisité authorizat’i‘bn from Parliament.

In the case of & Convention adopted by the Genoral Assembly of the “
United Wations, it ssems thot the traditional prccedufe involves unnecessary
complications. The vote cect in the Assembly by highly reprssentative
delegatiorns denotes .tm agsumption of a definite attitude towsrds the
Convention. Mt pursose would there be then in esking for a signature which
has to be followed by x;a%.ificatilé)n?" If, 23 is generally the case, States
are rot able to bind themseives immédiately they cen wait withicommitting
themselves until tha:f ave able to do so by acceding to the Convention.

It is to be noted that the system represented by the first draft hes

already been emplayed for certain general Conventions and that it. constituteﬂ
the gyatem regular..y used for International Latour COnVGntions.

3. Explanation of the second draft. ' T e

. The second draft which provides for a preliminary signature pericd to be

- followed by later ratifications and accessions wpon the expiry of that peri_
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ARTICIE XVII

(Reaervations) No proposition ie put forwerd for tha_ mnt.

Comment .

At the present stege of the proparatory work, it is doubtinl wpather
reservations ovzht to be permitied end whether en erticle relating to
regervations ought to be inclwded in the Cannﬁion.

We shell restrict oursslves to the following remarks:

1. It would seem that rescrvations of a general scope have no place

in a Convention of thid kind which dces not deal with the privete

interests of a State, but with the preservation of an element of
international order.

' For exemple, the Convention will or will not protect this v thet
human group. It is unthinkable that in that respect the scope of thcv
Convention should vary according to the reservetioms possibly
accompanying accession by ce:;tain Stetes.

2. Perheps in the course of discuseion in the Gemeral Assembly it

will he possible to allow certain limited resmervatious. )

These rveservations might be of two kinds; either reservations vhich
would be defined by the Convention itself, and which all the States
would have the option to express, or gquestions of detail which soms

Statec might wish to reserve and which the Gereral Assembly might

dscide to allow.

JERTICIE XVITI




ARTICTE YVIIT

. {Coming into l.  The present Comvention ehell coms into fores on the
‘Foree) uinetieth day following the veceipt by the Secretarye-
Geveral of the United Hations of the acceseion
{ors oo ratificotion and accession}® of not less
thane e e Contracting Parties,

2. Accessions® recelived after the Convention has
colie. into force shall Yecoms effective ss from the
ninetieth day following the date of receipt by the
Secretary-General of the United Hations.

Comment on Article ZVITT

Firet pevegraph - As stated in the introduction, the minimm mumber
of scceassiong necessary to emable the Convention to coms into force must

be fixed. In view of the nature of the Convention, perts of which will be

~—univeraally applicable, it vould seem necessary that the mumber of eccesslons

ghould be vrather high.

A term of 90 daye should be allowed to elapse between the receipt of
the asccession requirved to enabls the Comwention to come inbo foi'ce, and its
actual coming into force. The States should be given prior notice of the
Conventionts entry into force in order that they may take the necessary steps
e8 far as they themselves ars concermned.

, Second parasgrarh - When once the Convention has come into force, new
sccessions shall similsrly take effect 90 dsys affer receipte. ‘

# The two forms indicated zbove are alternative, depending on vwhether
it is decided to corsider sccession as the only procedure necessary for
becoming Party to the Convention, or whether signature followed by
~ ratificetion and accession, is regquired.

/iRTICIE XIX




B/uk7

Page 37
ARTICIE XIX
{rvretion of st dralft
the Conventione
perunoiation) 1. The present Convention shell remain in effect for a

period of five yeers dating from its entyy into force.

2. It shall remain in force for further successive
tericds of five yeers for such Contracting Partlies that
have not denounced it at least iz menthe before the
expiration of the curvent pesriocd.

3. Denuciation shall be effected by & writien
notificetion eddressed to the Secretery-Gemsral of
the United Hations.

2né draft

The yresent Convention mey be dencunced by a
written notification addreesed to the Secretzry-Gensral
of the United Nations. Such notification shall teke
effoct one year after the date of its receipt.

Commpnts

1. Common feature of the two drafis

Both the drafte sutmitied provide fer the pozsibility of Papties to
the Convention termimating their obligations by dencuncing the Conventiom.
Should there be a right of demunciation? Some ecomsider that, in the
intereats of the progyess of internsticnal lew, States should mot be allawed
to relieve themsslves ef their obligations, ence they have contracted them,
in the case of Conventions serving e purposs of generel interest erd having
vniveraal application.
There are, however, thres reasons sgeinst regerding obligations under
Conventions of thie type as permanent.
l. A Convention of gemeral application cennot be enfowced unless it has
the woral support of the governments and péoplea bound by it. As scon g
thet condition cesses to e fulfilled, the Convention becomes mmactically
. Bagatory. A
2, 1 States are not ohliged to bind themselves, then sound lagic dictates

\

[that they
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that they ehould not Ye obliged to remain bownd. Practically specking, when

Btates know thet they will be able to eacape the Convention, they will be

lesz reluctant to accede to it.

3= In the past, govermmente bave avgued that if a Comvention neither providag
for deruncistion mor is limited in time, 1t follows, mot that the cbligstion
iz of a permarent character, but, on the conirery, thet the Convention may be

dencounced gt any moment.

1‘
|
|

lst drafh

Thie dralt permits Statee to diseccizte themselves, bub it restricts
their freedem in thet resvect and creatss s certain stsbility. -

The Convention would be concluded for a period of six years frcm the
date of ite coming into ferce, rerewable indefinitely for a like period by
tacit comsent. At the end of each period, however, States would bave the right
to be released by givirng rotice of demunciation. - In that way, r;egligsuca or
inertia on the pert of goverrzenis concerred would operate in favour of
the contirumance of the obligation. o
2nd dreft

This draft.sllows States to be relessed ab any time by glving notice.

whtich would be effective after a comperatively ehort period (1 yesr).

PPV
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ARTICIE XX
(abrogation of Should the number of Membere of the United Hetions end
the Convention) non-rember Stetes bound by thia Convention becowe lsse

then.... & 238 a yeault of denmunciation, the Convention
shall cease to have cffect as from the date on vhich
the last of these denunciations shall becoms
operative.

Comments on Article XX

Since Article XVIII requireS...ss-2ccezsions to bring the Convention
into operation, then, if it is logical that the Convention lapses, if as

& result of devunciation the number of Stetes bound by the Convention
dropa beloWeesecnn .

B

* FRumber required to make the Convention operative.

/ARTICIE XXI
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ARTICIE IZT
(Revieion of & requeet for the revision of the tregent Convention may
the Convention) be made at eny time time by any Stete which is a perty

to this Convention by meens of a written netification
ediressed to the Secretary-Gensral.

The Economiec ard Social Council chell decide upon the
neasures to be taken in respect of such & request.

Commpnts on Article IXT

Ko commenia.

[ARTICIE XXIT




ARTICIE XXIT

{(Hetifications by The Secretary-Gensral of the United Fetions shall notify

tho Sceretorye 21l Menmbers of the United Nations and non-member Statea -

Gencred) reforred to in Article XVI of all accessions (or
slgnetures, retifications emd accessions) received in
accordance with Article XVI and XVIII, of dermnecietions
received in accordance with Article XIX, of the
abrogation of the Convention effected as provided by
frticle XX and of requests for revision of the
Convention pade Iin accordance with Article IXI.

Correnss on Article XXTIL

The Secretary-General is to inform the States interested, that is to
gey the States parties to the Convention or likely to bveccms parties to
the Conventlon, of ell the acts regarhing the Convention of which he has

been notified: accessions, denunciations, ete.

K /ERTICIE XXIII
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ERTICIE ¥XIIT -
(Depoeit of 1. A copy of the Convention signed by the Tresident
the Criglmal of the Gerers) Assembly and the Secretary-Gensrsl of
ef tha the United Hations ehall be deposited in the
Conversian end Archives of the Secreteriat of the United Nations.
Trencmiceion of
Conies to 2o A& certlified copy mhall be trenemitited to
Coverrments ) 21l Members of the United Hations and to non-mamber

Statee mentioned under ArticliBoeccsce

Correvts on friicle YLITT

Ho ccmments.

JIRTICIE XXIV
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ARTICIE XXIV

The present Conventicn shall be registored by the
Secretery-Gensral of the United Hetions on the

date of its coming into force.

Cemzents on Article XXIV

o comments.

JSUGGESTIONS
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SUGGESTIUNS SUBMITIED BY THE EXPERIS

Brof, Pella and Prof. lemkin proposed that the resolution of the
General Assembly adopting the Ctmventiqn ghould contain two recczmendations
reading as x“c;llcma:

The Asgembly reccomends that:

1. The High Contracting Parties should teke suitable steps
likely to allay such racial, nationzl, or religicus sntegoniems
or conflicts as may lead to gencocide.

2. Speciel nedionzl ofTices should be created by each High
Contracting Forty in order %o centralize informetion on
antagonisms Detween kurca proups 2nd to transmit such information

to the fecretery-Genersl of the United Naotions.

/PART ITT
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PART III

OPINION OF THE COMMTITE ON TEE PROGRESSIVE IEVELOPMENT
OF INTERNATIONAL LAW AND ITS CODIFICATION

The resolution of the Economic and Sccial Council dated 28 Merch 1947
reqrests that the Secretary-Gemeral comsult the Cozmittee set up by the

General Assembly to study progressive development of Internationsl Law and
ite codificetion,

That Committee's Chairman, by & letter dated 17 Jume 1947 to the
Secretary-General replied ag follows to the regueat for an opinion:

The Committee hes received, under cover of your letter of
10 Juns 1947 the text of "the draft convention for the prevemtiom
apd puniskment of the crime of genocide, drawm up by the Secretzriat,
with the assistance of experts in the field of internztiomal end
criminal law, in sccordance with the Resolution of the Economic amd
Social Council of 28 March 1947.7

The Committee fully realizes the urgemcy, which wes expressed in
the recommemdation contained in the Resolution of the Generel Assembly
of 11 December 1946, of orgenizing co-operation between States with &
view to facilitating the speedy prevention and punishment of the crime
of genocide, It notes, however, that the text prepared by the
Secretariat, owing to lack of time, hes not yet been referred to the
Member Governments of the United Notions for their coaments, as is
contemplated in the Resolution of the Ecomomic amd Social Council,
and it regrets that, in the abeence ¢t informatiom ss to the views
of the govermments, it feels unable at present to express ens opinion
in the matter,




ANIEEES CORCERNING ARTICLE X

 Two drafts vere submitted for this article of the Gonventidn*
 The first draft prov*des that crimee of genocide shall be bxzmght before
the Tnternat* cnal Cri.minal Court having general Jurisdiction to try 1nterne.timm
crimea. .

The uecond. draft submitted to provide for the case of the absence of such
Court and for the esteblishment of an Intemational Tribunal with jurisdiction
limited to the international trial of crimes of genocide,

Such a i‘rl.bunal night ‘be either a uermanent Tribunal or an ad hoc
Tribunel const;tuted for the specific purgose of trying cases of genccide.

. Thé ei:perts »conaultjeh by the Secretax:y-Gen.eral prepared two annexes
correaponding to these two possibilities. They were guided by the Convention
for the_ Creation of an International Criminal Court for the Frevention end
E’imi_.a!m!.em:j of Terrorism conclgded at Geneva on 16 November 1937 after the
assessination 'ati Merseille.

‘HGTE:* Scme articles of Ameze; Iend IT reproduce textually articles
from the Convention of 16 Eovember 1937 for the Creation of International
Criminal Court whils’c others raproduce articles from the said Convention with
emendments which are meostly purely of form.

In the margin, we give the numbers of the articles of the Convention of
16 FWovember 1937 which were taken as models and we add "amended” whenever such

article is not reproduced entirely, the new pasaages being in italics.

/ANEEX T
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ANEX I

ESTABLISHMENT OF A PERMANERT INTERNATIONAL CRIMINAL
COURT FOR THE PURISHMENT OF ACTS OF GEWOCIIE

Convention Article 1

16 Hev. 1937

’ {rticle 1 An Internationel Crimina]l Court for the trial, as hereinafter
 eperded )

provided, of persons accused of an offence deelt with in the
Convention for the Prevention erd Punishment of Gemocide is
hereby esteblished.
Article 2
1. In ceses of acts of Genocide commitied by individuels acting
a8 organs of the State or having been supported or tolerated
by the State, each High Contracting Party emd eny other State
] which arrested such individuals om its territory mey, if
unwilling to extradite or punish ths said irdividuals,
POQUEE  eu . varerneeennnn.n...t0 cOmit them for triel to the
Court.
2, © The a;zt vhereby & State requests .................. oF
to commit an accused for trial to ths Court shell contain a
statemsnt of the main cherges and evidence in support tl_xereaf .
3. Ifthe ......... censenen % iz of the opinion that the
accused should be committed for trial to the Court, it sghall
‘ designate the persons instructed teo act for the prosscution.
L. The siveviveineenvnnnn. ¥  shall trenmsmit to the Court
all the dossiers containing the incriminating evidence. TUpon

such _transmission the matter shell be deemed to be beforé the

Court.
Convention Article 3
16 Nov. 1937 .
(art, 3) .. The Court shell be a permanent body, but shall sit only when

it is seized of proceedings for an offence within its jurisdiction.

* Request to be addressed to the Economic and Socisl Council or
to the Security Council of the United Natioma.
4Article 13




Convention
16 Kov. 1927
(Art. 4
cmerded)

Convention
16 How, 1937
{art. 5
abridged)

Convention
16 Hov, 1937
(art. 6
smended)

Convention
16 Kov. 1937
(art. 7
emended )

Convention
16 Nov. 1937
(art. 8)

Convention
16 ¥ov. 1937
(fxt. 9)

Article b )
1. The seat of the Court shell be ostablished &t..............

2. For eny particuler case, the President may take the
opinion of the Court apd the Court may decide to meet elsevhere

subject to the comsent of the State on whose terxitory such

meting iz to 'be ﬁeld.
frticle 5

The Cowurt shall be c«f:}mpcsed.of Judges chosen from among
Jurists vho are acknowledged eanthorities om eriminel lew.
hticle 6

The Court shall consist of geven reguler Judges and seven
deimty Judges, each belonging to a different nationelity, but so
that thé regulex Judgaé and deimty Judgee shall be nationals of
the High Coatracting Farties.
Article 7
1. Any Member of the United Hations erd any non-Member State,

in respect of which the Convention for the Prevention and

Punishment of Genocide is in force, mey nominate not more then

two candidates for appointment as Judgés of the Court. A panel

of all the capdidetes so nominated shall be drawm up for this

purpose.
2. The Intermational Court of Justice shall be requested to

choose the regulasr end deputy Judges from the persons so
nominated.,
Article 8

Every member of the Court shall, before tzking up his
duties, give a solemn unﬁertaking in open Court thet he will
exercige his powers impartially and comscientiously.
Article 9

The High Contracting Parties shall grant the members of the

Court diplomntic privileges and immunities when engaged on the




Comvention
15 ilov. 1937
{pre. 10
ergrded,

Convention
16 Hov, 1937
{£rt, 11
smended )

Convention
15 Fov. 1937
(art, 12)

Convention
' 16 Hov. 1637
(&rt. 13)

business of the Couxrt,

Article 10

1. Judges shell hold office for seven years.

2, Every two yesrs, one regular end onme deputy jucge shall
retire.

3. The order of retirement for the firat period of eeven years
shall be determ ned by lot vhen the Pivet electlion takes ploce.
4, Judges may be re-sppoin‘ed.

5. Judges shall continue to discherge their dutles until their
places have been £illed.

6. llevertheless, judges, though replaced, shsll finish s:n\y }
cazes vhich they have begum.

Article 11

1., Any veeaney, whether cccurring on the expiration of 2

Judge’s term of office or for eny other recason, shall be £illed

as provided in Article 7.

2, In the event of the resignation of a member cf the Court,
ths resignation shall teke effect on mnotification being received
by the Regiztrar,

3. If a geat on the Court vecomes vacant more than _i:.g_e_g__gg
mouths befors the date et which a new eleciion to that seat

vould normally teke place, the vacancy shzll not be filled befors

that date.
Article 12

A member of the Court camnot bz dismissed unless in the
unanimous opinion of all the other members, including both
reguiar and deputy judges, ke has ceased to fullil the required

conditions,

Article 13

A judge appointed in place of a judge whose period of
appointment has not expired shell hold the eppointmert for the

[remainder



B/LLT
Prge 70

Convention
16 ¥ov. 1937
AX"{;. lzl-
amended )

Convention
1€ Hov, 1937
(art. 15)

Convention
15 Nov. 1937
{srt. 17)

Conveniion
16 MHov., 1937
(Art. 18
emended)

Convention
16 fov. 1937
(art. 19 (1))

Convention
16 Hov. 1937
{ars. 19 (2))

Cenvention
16 Nov. 1937
(axt. 20
emended )

romairder of his predecesscr's term.
Avticle 1k
The Covrt ghall elcct itz Presidenit and Viece-President lrg

its members for a texw of sgven yeers. In the ovens of the

£y

Presidency or Vica-Presidency becoming vacant, the Court skall

hold fresh elections which may be corducted by corresnondense,

e Cowrt shall esteblish regulotions to govern its pradti
and procedure.

The Court's arehives shzll be in the charge of the Reglstr:
Article 17 ‘

The nupber of members who shall sit to constitute thg Court
shall be geven.
friicle 18

Merbers of the Court muy not tale part in trying any cese
in wiich they have previcusly veen engeged in any cepacity
vhatgoever., In case of doubi, the Court shall decide,
Article 19

If, for scme special reason, a meaber of the Court consider
that ke should not sit to try o particular cese, he shsll so
notify the President ss scon a8 he has been informed that the
Court is meized of thet cose.
Article 20
1. I the presence of seven regular Jjudges is not secured, tks
necessary number ghell be made up by calling upon the deputy
Judges i their order on the list,
2. The list ghell be prepared by the Court end shall heve
regard, first, to priority of eppointment ord, secondly, to ags.

[Article 23
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16 Yov, 1937

{frt.- 2L
emsnded )

Convention
16 Hov. 1937
{ars, 22
egended)

Copvention
16 Wov. 1937
(art. 26 (2)

Convention
%6 Fov, :;937

e
o

Gonvention
16 Xov, 1937
(art. 26
aganded)

Article 21 g
1. -~ The svhetentive criminel law to be epplied by the Court
ghell be thet of the territory on which the offence wes committed

if the country coneernsd is a perty to the Comventiom apd, in
in other coses, the lew of the country which applied to the Court

urder Article 3.
2, Any dispute es to whet substantive criminsl law is applicable

shall be decided by the Court.
Article 22

If the court bea to apply, in eccordance with Article 21, the
law of a State of which ne sgitting Judge is a natiomsl, the Court

may invite a jurist who is e nstionsl of the seid State aiil em

ecknovledged authority on such lew to sit with it ina
consultative capacity as & legel assessor.

Article 23

Any person divectly injured by the offence mey, if suthorized
by the Court, end subject to anmy conditions which it may impose,
constitute himself partie civile before the Court; guch person
shall not take part in the oral proceeding except when the Court
is dealing with the dameges. .
Article 2b

The Court mey not entertain charges againgt any person except
the person committed to it for triel, or try emy eccused person for
any offences other than those for vhich he has been committed.
Article 25

The Court shall not proceed further with the cese and amJ.I

order the accused to be discharged if the prosecution is withdvewn

*

bY llofiloloao‘lolvc

o e

% The Bconomic and Sociel Council or the Sscurity Counsil of the
United Hations,
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Eomventicn
16 Yo, 3937
(Mto w
emended )

Convention
16 How,. 1937
{are, 30)

Conventiom -

16 Fav, 193¢
{art, 31}

%o

Convention
16 ¥oe, 19397
fart, 32)

Convernit{en
16 Hov. 1937
(art. 33}

"motion, hear other witnesses and experte.

Apticle 30 .

of the Court,

drticls 26 :
1. Accused peveoms Bay be defended by advocates belonging te e
Ber amd approved by the Court.

‘2, I provisicn is mot made for the conduct of the defence by e
barrister chosen by the accused, the Court shell assign to eech

eccused o group of eccused & eounsel gelected frem advecates
belonging to e Bar,
Article 27

The file of the cepe exd the etatement of the partie civile
shall be commniceted to the person who is before the Cowrt fon
trial, -
Article 28
%. The Court ehell decide whether e person who has been committy
to 9% for trial shall Be placed oy remain under arrest. Where
neceseery, it shall determine om whet conditions he mey be = * '
provigionally set at liberty, S
2, The State on the territory of which the Court {s sitting
shall place at the Court's disposal a suitable place of intermment
and the necessary steff of warders for the custody of the accused.
Article 29

The perties may submit to the Court the nemes of witnmssses enl
experts, but the Court shell be free to decide whether they uhall
Yo sumoned and heard, The Court may always, even of its owvn
The aeme rules shall
epply es yegerds all evidence.

Any letters of request which the’ Court comsiders it necessary

to have despatched shell be tramemitted to the State competent tc_}
give effect theoreto by tho mtm preacr:lbed by the regulations

[Article 31




 Copvention
16 Hov. 1S37
(are, Sk
smanded )

Convention
16 Kov. 1937
(===, 35 (1))

Cenvention
16 Fov. 1637
{art, 36)

Convension
16 Hov. 1937
{art. 37)

Convention
16 Fov., 1937
{art. 38)

Convention
16 Hov. 1937
{art. 39)

l
i
|
i
z
|
3
|
F

Convention
16 Bov. 1937
(art. B0
emended )

Article 31

No exemipation, no hearing of witnessee or experts ard no
confrontation may take place before the Court except in the

vresence of the counsel for the eccused and the representatives

Article 32
The heerings before the Court shell be public.

Article 33
The Court shell eit in private to congider its Jjudgment,

Article 3k
The decisions of the Court shell be by majority of the judgss,

Article 35

Every judagment or order of the Court shell stete the reasons
therefor end be read at = public heering by the President.
Article “26
1. The Court shall decide vhether apny chlect iz to be confiscated
or be restored to its owner, :
2, The Court mey sentence the perscus coumitied to it to pay
dsmegea.
3. High Contracting Parties in whose territory cbjects to be
restored or property belomging to convicted persons are situated
shall be bound to take sll the measures provided by their own laws
to ensure the exscution of the sentences of the Court.
L, The provisions of the preceding peregreph shell also epply
to cases in vhich pecuniary penalties imposed by ths Court or
costs ef proceedings have to be recovered.
Art*cle ;:[ v
1. Sentoncas im'olving loss of liberty shall be oxecum by a

High Contracting Party chosen with his comsent by the Court.

% The Economic end Social Council or the Security Council.
/Buch compent
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Convention
16 ¥ov., 1937
{axrt. 4
empnded )

Convention
16 Yov, 1937
{axrt, b2
amended )

Convention
16 HWov. 1937
{Art, b3
amended.)

Convention
15 ¥ov, 1937
(Art, ki
emended )

Such corment way not be withheld by the State which brought the

matter before the c..ecssssssesesce.s.® under Articie 2

2. The Court ahell determine the way in vhich any fines shall be
deelt with,

Article 28

If sentence of Geath hea heen pronmounced, the State
desifnated by the Court to execute the sentence shall, If its

national law does not provide for the death penslty be entitled

to substitute therefor the most severe penalty provided by the
s823d lew which involves loss of liberty.
Article 39

The rizht of perdon shall be exercised by the Stats vhich

hes to enforce the pen2lty unless within e pericd of ome month

from the date on vhich the State concerned hes informed it of its

desire to exercise such right the ,,eeessssscseas .. ¥ ghell have

entered azn ohjectien,

Article kC

1. Ageinst convictions pronounced by the Court, no proceedings
other then zn epplication for revision zhell be allowable.

2, The Court shall determine im its rules the cases in vhich an
eprlicaticn for revision mey be mede,

3. The States mentiomed in Article 2, and the persons committed

for trial of the ccurt, shall have the right to zsgk for a revisim

Article bl

1. The Sudmes shell vhile sitting recaive azllowances to be borne‘

b the respective State of which each Judge iz e national, on the

“begis of a scale esteblished by the High Contracting Parties.

‘2, There shell be created by contributions from the Eigh

% The Economic exd Social Council end the Sscurity Couneil.

/Contresting Pertiea
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smended)
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Contracting Farties a couion furd from vwhich the costs of the

. proceedinge erd other expensem involved in the trisl of cases,

includlngz any fees snd expergsee of counsel essigned to the
geensen by the Court, shell be defrayed, subject to recovery
from .bs scoused if ke is comvicted. The special ellowvence to

|
the Ruy otrer and the expences of the Regletry shall be met out !
of this fwd. {

1. The Court shell decide any questions es to itas own
Jurisdicticn erieing during the heering of e case; it shall

for talc rurnose auply the provisions of the present Convention
for thu Crevention end Punizhment of Genocide erd the generel
principles of law,

2. If a High Contraecting Party, not being the Party who sent
the cage in gqueation for trial to the .............eef, disputes
the extent of the Court®s jurisdiction in reletion to the
Jurisdiction of his own nationael ceyzrts apd does not see his
way to appear in the proceedings in order that the quesiion

may be decided by the Internetionsl Criminal Court, the gquestion
shell be treated es erising between such Bigh Contracting Party

and the High Contracting Party wio sent the case for trial to

the Court, and shall be settled as provided in Article 1k of the

Convertion for the Prevention and Punishment of Genocide,

Article 43

Whenever the Court is umable to deal with a possible

accumzlation of actions it mey establish additional sectioms.
Such sections shall consist of seven juiges. Each section she ‘ ‘

be presided over by & regular judge of the Court elected by the

# The Economic and Social Council or the Security Council.



regular and deputy Judgss of the Court in gensrel assewbly.

Lots shell be drawn to elect the other judges to the veriow
gections.

If, owing to an eccummlation of actions the number of regulap

or deputy judges iz imsufficient to produce a full complement of
| all the sectionz created, vacancies may be filled by lot by
perasons appearing on the panel referxred to in Article 7,
paragraph 1.
In 2]l cases however, epd irrespective of the number of
gections crested, such eecti.cma may not be presided over
except by a reguler judge or, in the zbsence of a regular judgs,

by a deputy judge of the Intermationsl Criminel Court,

JANNEX II




ANNEX IT

ESTABLISIMENT OF AN AD HOC IVIERHATICHAL CRIUMINAL
COURT FOR “EL PUNISEMENT OF ACTS OF GEIOCIDE

Article 1

1. Exoh fuete chall, within 2 period of cne month froam the
date oo ul:lch the Conventicn fer the Prevention end Punishment of
Genocldds cunzs into force with reference to such State, designate
tvo porsons who are acknowledged authcrities on Criminal Law to
hold the cffice of Judge in am Internmetional Criminal Court for
the Punishment of Genocide if called upon.

2. Ho pevscn may be designated who is not & national of one

of the High Contracting Parties to the said Convention.

3. The nemes of the persons so designated shell be commvnicated
to the President of the Internatlonal Cowrt of Justice who shall
place them on the panel,

Articlo 2

1. In the case of acts of Genocide commited by individusls
acting as organs of the State cr with the supporit or toleration
of the State, each Eigh Contracting Party end eny other State

" which arrested such individuals on its territory mey, -if
unwilling to extradite or punish the eaid individuals,

request® ... ......ce. to comit them for trial to the Court.

2, The instrument whereby a State requests.............¥ to

commit an accused for trial to the Court shell contain a statement

of the main charges and evidence in sup‘poft thereof.

3. If the...... veeasssssesoit i of the opinion that such
request should be complied with, it shall forthwith approach
the International Court of Justice vregquesting it to select
geven regulsy snd seven deputy Jjudges from the penel provided

for in Articls 1,

¥ Request to be addressed to the Economic and Social Council or to the
Security Council of the United Nations.

y Council of the United
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Convention
16 Wov. 1937
(art. 8
emended)

Convention
16 Fov, 1937
(Article 9)

k. The.......eeeeuenenso. it shall also designate the persons
instructed to act for the prosecution.
Article 3

Th8. . cieveensteannnss ¥ shall at the seme time decide whers
the Covrt is to sit, If such place shall be in territory other
than that vhere the' permanent headguarters of the United Wabtions
is established or in territory vhere the seat of the
International Court of Justice is established, the consent of
the State to which such territory belongs shall be reguired,
Article 4

For the purposes of constitubing the International
Criminal Cowrt, the Eresident of the International Court of
Justice shall forthwith summon the persons desigrated umnder
Artlcle 1,
Article 5

The firsi meeting of the Internaiionel Criminal Court

shall be presided over either by the President or Vice-Fresident

of the Intermational Court of Justice or by a judge of that

Court designated for that purpese,

At such first meeting vhich shall be public, the members

of the Intermationel Criminal Court shall before talking up

their dutlies give ba solemn undertaking to exercise their powers
impartially and conscientiously. A
brticle 6

| The High Contracting Parties shall grant the membters cf
the Court diplomatic privileges and irmunitiss vhen engeged

on the buciness of the Cowrt.

¥ The Economiec and Social Council .or the Security Council of the United Nations.
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Avticle 7

A member of the Court cannot be dismissed unless in the
unanimous opinion of ell the other members, including both
regular and deduty juéges, he hes ceased to fulfil the required
conéiticns.,
Article 8

The Court shell elect its President and Vice-President from
its memwbers.
Article G

The Couvrt shall establish regulations to govern its
practice end procedure.
Article 10

The Court's archives shall be in the cherge of the Registrer,
Article 11

The number of members who shall sit to constitute the
Court shall te seven.
Article 12

" Members of the Court may nct teke port in {rying eny case
in vhich they heve nreviously been engeged in any caziacity
whatsoever. In cese of doubt, the Court shall decide,
Ervicie 13

If, for some speclal reason, a member of the Court ccnsiderﬁ
that he should not sit to try e particular case, he chall so
notify the President as soon as he hes been informed that the
Court is seized of that case.
Artiele 1L

If the presence of seven reguler Judgés is not secured,
the necessary number shall be made up by calling upon the deputy
Juémes in their order on the list.

[irticle 15




Conventicn
16 Wov, 1937
(Art, 21
amended )

Convention
16 Nov. 1937
(frt, 22
emended )

Cenventicn
16 Wov, 1937
{art, 26 (2))

' Convention
16 Hov, 1237
(art, 27}

Cenvention
1€ Nov. 1937
{art, 28
smended)

Article 15 )
1. The substaentive criminel law to be applied by the Court

shall be that of the tervitory on vhich the offence was ccrmitied

if the couniry concerncd is e party to the Comvention and, in

cther cases, the law of the cowntry which appliel to the Court

under Artlecle 2,
2, Any dispute as to vhet substantive criminal lav is
applicable shall be decided by the Courd,
Article 16

If the Court hes to apply, in eccordance with Article 15,
the criminal lav of a State of vhich no sitting jJudge is a

national, the Cowrt mey invite a Jurist vho is a naticnal of

the gaid State end en acknowledged euthority on such lavw to ait
AL

with it in a consultative cepacity s a legal assessor.
Article 1

Any person directly injured by the offence may, if
authorized by the Court, end subject to eny conditions whick
1t mar Iimpose, constitute himself partie civile before the
Court; such perscn shall not teke part in the oral proceeding
excedt when the Court is dealing with the Gemages.
Article 18

The Court mey not entertain charges agsinst any person
excent the pers;n ccrmitted to it for triel, or iry eny accused
persen for apy offences other then those for which he hes been
ccmitted.
Article 19

The Court shall not proceed further with the case snd shell
order the accuced to be discherged if the prosecution is

withdrawm
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% The Economic and Social Couneil or the Security Council of the United Nations.
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Article 20

1. Accused persons may be defended by advocates belonging to
a Ber ané approved by the Court,
2, If vrovision is mot made for the conduct of the defence by
a barrister chosen by the accused, the Court shall assign to
each accused oy group of cccused a counsel selected frem
advocates delangirg to & Bar,
Article 21

The £ile of the case and the etetemsnt of the pertie
civile shall Ye cemmunicated to the person who is before the
Court for trial,
Article 22
1. The Court chell decide whether 2 person who hes been
cormitted to it for trial shall be placed or remain under
arrest., Where necessary, it shell determine on what conditioms
he may Ve provisionally set at liberiy.
2. The State on the territory of which the Cowrt is sitting
shell place at the Cowrt®s disposel & suiteble place of
internment end the necessary steff of warde_rs for the custody
of the accused.
Article 23

The parties may submit to the Court the names of witnesses
and experts, but the Court shall be free to decide whether they
ghall be summoned and heerd. The Court mey always, even of its
own motion, heer other witnesses and experts. The same rules
shall epply as regerds all evidence,
Article 2k

Any letters of request whick the Court censiders it
necesgary to have despatched shall e transmitted to the State
competent to give effect thersto by the method prescribed by

the regulations of the Court.

[Axticls 25




Convention
16 Wov. 1937
{Art, 3b
gmprded )

Conventlion
16 Hov, 1937
(art, 35 (1))

Convention
15 Wov, 1937
(art. 36)

Convention
16 Kov. 1937
(Art. 37)

Convention
16 Wov, 1937
(axt, 38)

Convention
16 lov. 1937
(art. 39)

_confroutation may take place before the Court except in the

Ayrticle 25

Yo erepgination, no heering of witnesses or experts and no

mresence of the counsel for the accused and of the reporesentetimf

Of e isroroeeseneanrss®e

Article 26 ‘

Tae hearings bvefore the Cowrt shall be public,
Article 27

The Court ghall sit in private to consider its judgment.
Article 28

The decizions of the Courit shall be by majoritr of the

Juéges.
Article 20

Frvery judgment or order of the Court shall staie the
reasons therefor and be read at la public hearing by the President,
1., The Couwrt ehell decide vhether any object is to be
confiscated or be restored to ita owmner.
2, The Ccurt may sentence the persons committed to it to
ray demcges,
3. EHigh Ccntracting Parties in whoase territory objects to
be restored or proverty belonging to cenvicted persons ere
aituated shell be bound to teke all the measures provided by
thelr own laws to ensure the execution of the serntences of the
Court,
L. The provisions of the preceding parsgraph ghall also apply
to cases in which pecuniary penalties imposed by the Couwrt or

costs of proceedings heve 4o be rscovered.

# The Bconomic and Social Council or the Security Council.

- +fArticle 31



Convention
16 Hov. 1937
(frt. 40
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Convention
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amended )

Convention
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amended )

Convention
16 Nov. 1937
{prt. 43
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Convention
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Article 31

1. Sentences involving loce of lliverty shall be erecuted T
a Iigk Contrecting Pertyr chesen with his consent bty the Court,
Such consent may not te withheld by the Sitate wiufch brousht the

ALy VETOYE THo. . 0eeseeevsssssessscsst untEr frticle 2,

2, The Court shall determinz the ==y in which any fines ghall
be dealt with.
Article 2C

If sentence of Ceath has been pronounced, the State
desimnated by the Court to execute the sentence ghall, if

its netional lew dces not nrovide for the death penalty be

entitled to substitute therefor the most severe penalty
provided by the said law which invoives lass of libertiy.
Article 23

The right of pardon shell te exerciced by the State vhich

has to enforce the nenelty vnlees within a pericd of one month

from the date on vhich the State concerned has infoarmsd it of

1ty desivre to oxercise such rizht €16, .. eeeevesreesccsdd BHBLL

have entered an objection.

Article 30

1. Ageinet convictions proncunced by the Court, no proceedings
other then an application for revision shall be zllowable,

2. The Court shall determine in its rules the cases im which
an application for revision may be made,

3., The States mentioned in Article 2, end the persons

committed for trial of the Couvrt, shell have the right to ask

for a revision,
Article 35

1. The judges shall vwhile sitting recsive allovances %o e

¥ Tte Foonomic and Social Council or the Security Council..
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18 Mow. 1937
{drt. U5
amerded )

borme by the resmectlve State of vhich esch judme 1o a

national, on the basle of a zesle estatlislicd by the Bigh

Contrecting Parties,

2, ‘Theve shell be crested by contribtutions from the High

Contrecting Parties & common fund frum which the costs of the

procecdings and other expenses Involved in the trial of cases,
includlvg any feecs and exzpenses of ccuncel assigned to the
accused by the Court, shell be defrayed, subject to recovery
from the accused if he 1s convicied. The speclal allowence
to the Reglstrer and the expenses of the Registry shall be
met out of this fund,

Article 30
A,

SO

The Court shall decils any questlions as (o its owm
Jurisdiction arising during the hearing of a case; it ehall
for thias purpose cpply the provisions of the prescnt Cenventlion
for the Prevention and Punisiwent of Gencnide and the general

principles cf low,



