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Conments by Governments on the draeft Convention on the Recognitiom
and_Enforcement of Foreigu Arbitral Awards

1. The Secretary-Genersl transmits herewith the comments received from Hungary ...
and Norway on the draft convention on the recognition and enforcement of foreipn,

' arbitral aewards .-:!'- Comments previously received have been circulated in =
document E/2822 and Adds. 1, 2, 3 and k. o

2. In submitting its comments, the Hungarisn Govermment has stated that if a

" conference is convened on the enforcement of foreign arbitrel awards, it is
ready to participate. The Norwegian Govermment has stated that it is in
principle in favour of the conclusion of a convention, and that it considers it.
desirable thet a ccnference should be convened, provided & sufficient nuumber
of other States should tgke the same positive attitude.

1/  Official Records of the Economic and Sociel Council, Nineteenth Session,
Annexes, agenda item 1k, document E/2704 and Corr. 1.
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ANNEX

Article I, I;aragraph 2 ]

"This paragraph of the Draft Convention leaves the Contracting States free
to declare that they will apply the Convention only to foreign erbitral awards
made in the territory of apother Contracting State, and not to all foreign o
arbitral evards. The establishment, however, of the scat of the arbitral .
authority, and, thus, of the country where the arbitrei uverd is made, depends ,
on the decis'ion of the Parties involved in the dispute. This mekes it possible.. .,

* for physical and/cr legel persons of States, not signatories to the Convention,

to have differences, which have arisen between them, decided by axrbitral awards
made in the territory of one of the Contracting States. The real aim of the -
Convention, i.e. the promotion of economic relations between Contracting States,

| is not furthered, however, in the least by the enforcement of such arbitral

~ evards as defined in the foregoing.
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For this reason, and contrary to the statement conteined in point 23 of the
Committee®s report, the point should be reconsidered whether, in compliance with .
the provisions of the Geneva Convention of 1927, the validity of the Conventicn
should be restricted to arbitral awards on differences between persons coming unde:
the jurisdiction of ome or the other of the Contracting States, or whether at »
least the Contracting States should be accorded the right under the Convention to
apply the provisions of the sesme only to arbitrel awards of such a natuve. If the
present meening of the word *Jurisdiction! - as stated in the Committee's report -
is rather vague and ambiguous, there is no reasson why it should not be defiped

more precisely.

Article III, paragraph 8
According to the provieions specified in this paragraph, it is necessary for

the raerties - in order to obtain the recogpition and enforcement of arbitral
awards - to agree inm writing to settle their differences by means of arbitiation.
This expression being rather vague, might be subject to different interpretations
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agreement in writing, while this is not the case in other countries. It appesars,
“therefore, necessary to define the expression ‘'in writing! more precisely in order

to avoid misunderstendings.

Article IV, paragraph a
The text of this paragraph should be completed by a further provision couched

as follows: ‘tor that the arbitral agreement was concluded by someone not empowered
to do so for personal reasons' {ex raetione personac).

Article IV, paragraph ¢
It would sppear justified to state that, apart from the reason given in this
paregraph, the recognition or enforcement of the award can equally be denied if the

award relied upon has in the meantime veen aménded, or if, in the country in which
its recognition or enforcement is sought, en award legally valid and of earlier
date slready decided the dispute.

Article IV /

The quesfion should be considered of the addition of a new point (i) providing
that the recognition or enforcement of the awerd cen equally be denied if there is
no motivation in the awerd to be reccogized or enforced. It is namely the
motivation of the award, the reasons stated in the seme, which reveal whether the
arbitral award was or was not made on a question coming under the jurisdiction of
the arbitral suthority, whether the award was or wes not made under conditions
which leave open the possibility to refuse recognition and enforcement of the seme.

Article VI *

The aim of the Convention is to promote econcmic relations between countries.
The develorment of economic relations furthers the co-operation between the States
not only if such relations are evolved and expanded between Members of the
United Nations, but slso between States which are at present not members of the
United Nations. The Ministry for Foreign Affairs of the Hungerian People ‘s ﬁepublic
is, therefore, of the opinion thaet the restrictions contained in Article VII s
paragraph 1, should be annulled and it should be enacted that all countries,
irrespective of vwhether they are or are not members of the United Nations or @
specialized agency of the United Nations, may become a Party to the Convertion."



Norway ’

General observations

The Norweglan Government is in principle in favour'of the conclusion of & .4
multilateral convention on the recognition and enforcement of foreign arbitral . ..

awerds. It considers it desirable that a conference should be convened with a ...
view to the conclusion of a convention on the subject, provided a sufficient

number of other States should take the same positive attitude,
Before proceeding to specific comments relating to the articles of the d):e.f‘t:“,_M

the Norwegian Government would like to mwake it clear that the existing Norweglan .

legislation does not authorize the enforcement of foreign arbitral awards.
Norwegian adherence to a convention of this kind would therefore necessitate
legislative action.,

Article I, parggraph 1

The Norwegian Government agrees with the proposal made by the Swedish
representative in the Special Committee to the efféct that a clauce should be

inserted in article I, reproducing in essence paragraph (1) of the Protocol on
Arbitration Clauses of 1923, and containing an express provision whereby the m;
Contracting States would undertake to recognize the validity of written agreements

providing for the submission of differences to arbitration.

As far as the definition of the scope of the convention is concerned, the .
Norwegian Government agrees with the Special Committee (see paragraph 25 of the
Report) that the requirement of the Geneve Convention of 1927 (erticle I,
first paragraph), to the effect that the srbitral award wust have been made
"between persons who are subject to the jurisdiction of one of the High Contracting

Parties", is too vague and ambiguous. The scope of the present draft seems on the
other hand to be unreasonsbly comprehensive. As now formulated, the convention -
would apply .even if both the perties to the arbitral sward are nationals of the
State where enforcement is sought as . well as in cases wheré none of them is a
national of a Contracting State. _
Agreeuments providing for arbitration of non-legal differences are invaelid
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absolve Contracting Parties in this sitvation from enforcing arbitral ewards

r loting to such disputes. This phould be mede clearer end more explicit.
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Under Norwegian Law an arbitral agreement concerning future differences must
be related to a specified legal relationship in order to be valid. It would be
- gppreciated if the text of the convention could be clarified or smended so as not
to impose any sbsolute obligation which would be incompatible with the Norwegian
law on this,point.

Paragraph 2

It is presumed that this paragraph is to be liberally consirued so as to
leave the Contracting States s wide wargin for the definition of “commercial
contracts". The word "coumercial has no fixed and clear significance in Norwegian
© law.
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Article IV

There does not seem to be ény provigion which epables a Contracting State to
refuse recognition or enforcement of en award which has been rendered by an
arbitrator who under its law woald have been disqualified, e.g. by reason of
interest in the cause or kinship to one of the parties. It would be difficult for
the Norwegian Government to adhere to the convention unless the text is amended to
include a proviso in this sense.

Sub-paragraph (d)
The provision set out in the last three lines of this sub-paragraph would

seem to give rise to difficult problems of interpretation. In view of the fact
that it does not impose an obligation (see the expression: "may be") on the
Contracting Parties, it would probably be better to leave it out altogether.

Sub-paragraph (e)

It is difficult to see vwhy this provision should be necessary beside the
similar and more comprehensive provision in Article III (b).

Article X, paragraph 2

The meaning of this provision is not clear. The context seems to indicate
that 1ts only purpose is to cénsecrate the principle of reciprocity in the
contractual relationship between federal States and other Contracting Parties.

The literal lmport of paragruph 2, rewd in isolalion, seews 1o be congiderably
wore far-resching. The Norvwegian Governuent would, for its part, favour a general
application of the principle of rcciprocity. But the provision would have to be
more eluborately drafted snd rewmoved from its fmmediate context 1f it 1o Lo gerve

this broader purvoseo.




