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ANNEX*

Views of the Hunman Rights Comrittee under article 5, paragraph 4,
of the Optional Protocol to the International Covenant
on Civil and Political Rights
- Sixty-first session -

concer ni ng

Communi cation No. 577/1994

Subnitted by: M's. Rosa Espinoza de Pol ay

Victim The aut hor’s husband,
Victor Alfredo Pol ay Canpos

State party: Peru
Date of conmuni cation: 5 March 1993 (initial subm ssion)

Date of decision on adnissibility: 15 March 1996

The Human Rights Committee, established under article 28 of the
I nternational Covenant on Civil and Political Rights,

Meeting on 6 Novenber 1997,

Havi ng concluded its consideration of conmunication No. 577/1994
submitted to the Human Rights Conmittee by Ms. Rosa Espinoza de Polay on
behal f of her husband, M. Victor Al fredo Polay Canpos, under the Optiona
Protocol to the International Covenant on Civil and Political R ghts,

Having taken into account all witten informati on nade available to it
by the author of the conmunication and the State party,

Adopts the follow ng

Views under article 5, paragraph 4, of the Optional Protoco

1. The author of the conmunication is Rosa Espinoza de Polay, a Peruvian
citizen currently residing in Nantes, France. She submts the conmunication
on behal f of her husband, Victor Alfredo Polay Canpos, a Peruvian citizen

* The follow ng nenbers of the Commttee participated in the
exam nation of the present comunication: M. N suke Ando
M. Prafull achandra N. Bhagwati, M. Thomas Buergenthal, Ms. Christine Chanet,
Lord Colville, M. Omwan El Shafei, M. Elizabeth Evatt, M. Eckart Kl ein,
M. David Kretzner, M. Rajsooner Lallah, Ms. Cecilia Medina Quiroga
M. Fausto Pocar, M. Martin Scheinin, M. Danilo Turk and M. Maxwell| Yal den
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currently detained at the Maxi num Security Prison in the Callao Naval Base,
Lima, Peru. She clains that he is the victimof violations by Peru of
articles 2, paragraph 1; 7; 10; 14 and 16, of the International Covenant on
Civil and Political Rights.

Facts as subnitted by the author

2.1 The author's husband is the | eader of the “Revol utionary Mowvenent Tdpac
Amaru” (Movini ento Revolucionario Tapac Amaru). On 9 June 1992, he was
arrested in Lima. On 22 July 1992, he was transferred to the “M guel Castro
Castro” prison in Yanamayo, near the city of Puno which is situated at an
altitude of 4,000 netres. Conditions of detention at this prison are said to
be i nhuman. The aut hor submits that for a period of nine nonths her husband
was in solitary detention for 23 and a half hours a day, in a cel

measuring 2 by 2 netres, without electricity or water; he was not allowed to
write or to speak to anyone and was only allowed out of his cell once a day,
for 30 minutes. The author further submits that the tenperature in the prison
is constantly between 0 and mi nus 5 degrees, and that the food is deficient.

2.2 On 3 April 1993, Victor Alfredo Polay Canpos was tried in the Yanamayo
prison by a so-called “tribunal of faceless judges” established under specia
anti-terrorist legislation. Such a body consists of judges who are allowed to
cover their faces, so as to guarantee their anonymty and prevent them from
bei ng targeted by active nenbers of terrorist groups. M. Polay Canpos was
convicted and sentenced to life inprisonnment; it is claimed that his access to
| egal representation and the preparation of his defence were severely
restricted. Wile the author does not specify the crime(s) of which her
husband is convicted, it transpires fromthe file that he was convicted of
“aggravated terrorisnf.

2.3 On 26 April 1993, he was transferred to the Callao Naval Base Prison
near Lima. In this connection, the author forwarded a newspaper clipping
showi ng Victor Polay Canpos handcuffed and | ocked up in a cage. The author
clains that, during the journey from Yanamayo to Cal | ao, her husband was
beat en and admi nistered el ectric shocks.

2.4 The author further subnmits that her husband is held in a subterranean
cell where sunlight only penetrates for 10 m nutes a day, through a smal
opening in the ceiling. During the first year of his prison sentence, he was
not permtted visits by any friends or relatives, nor was he allowed to wite
to anyone or to receive correspondence. A delegation of the Internationa
Committee of the Red Cross has been allowed to visit him

2.5 As to the requirement of exhaustion of domestic renedies, the author
submts that her husband's | awer appeal ed agai nst conviction and sentence,
but that the Tribunal's Appeal Section confirmed the decision taken at first
i nstance. The author further submits that the lawer, Dr. Eduardo Di az
Canal es, was hinself inprisoned in June 1993 solely for having her husband
and that since then “everything has been paralysed”. On 3 June 1994,

M. Polay Canpos' nother filed with the Constitutional Court a recurso de
anparo (request for habeas corpus) on his behalf with respect to his
ill-treatnment. This action was dism ssed, according to the author, on an
unspecifi ed date.
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2.6 On 3 August 1993, the Constituent Assenbly of Peru re-established the
death penalty for acts of terrorism The author fears that this new provision
will be applied with retroactive effect to her husband and that, accordingly,
he m ght well be sentenced to death.

2.7 The author does not state whether the sane matter has been subnmitted to
anot her instance of international investigation or settlenent. The Commttee
has ascertai ned, however, that another case concerning the author’s husband
was submitted to the Inter-Anmerican Comm ssion on Human Rights, where it is
regi stered as case 11.048 but is not currently under exam nation

The conpl ai nt

3. The aut hor submits that the above situation reveals that her husband
is avictimof violations by Peru of article 2, paragraph 1, and
articles 7, 10, 14 and 16 of the Covenant.

The State party's information and observati ons and counsel's conments

4.1 By submi ssion of 1 February 1995, the State party asked the Committee to
cease considering the conmunication, observing that the author had been tried
in accordance with the legislation relating to acts of terrorism in tota
respect of his human rights. It added that the author was being treated
correctly by the prison authorities, as attested to by the periodic visits
carried out by delegates of the International Commttee of the Red Cross.

4.2 The State party further submitted, in a note verbale

dated 1 February 1995, that, with respect to the alleged ill-treatnment of

the author's husband, he had been visited by del egates of the Red Cross and
on 20 Decenber 1994 by the District Attorney and a court-regi stered doctor
Nei t her had found any traces of ill-treatnment of M. Polay Canpos, and the
muscul ar contraction condition and the enotional stress he was suffering were
descri bed as normal synptons of incarceration

4.3 In a further subm ssion dated 21 March 1995, the State party stated that
the author had not subnmtted any new argunents and did not challenge the State
party's subm ssion. The State party did not, however, specifically address or

refute the author's allegations of ill-treatnent and torture of her husband.
5. The author commented on this subm ssion but did not provide new
evi dence.

The Commttee's admi ssibility decision

6.1 During its 56th session in March 1996, the Conmittee considered the
adm ssibility of the conmunication. It noted that a case concerning

M. Pol ay Canmpos had been referred to the Inter-Anmerican Comr ssion on Human
Ri ghts, where it had been registered as case No. 11.048 in August 1992, but
that the Commi ssion had indicated that it had no plans to prepare a report on
the case within the next 12 nonths. |In the circunstances, the Comrmittee did
not find that it was precluded, under article 5, paragraph 2 (a), of the
Optional Protocol, from considering the conmmunication. 1/
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6.2 As to the conplaint that M. Polay Canpos had been tortured and
subjected to treatnent in violation of articles 7 and 10, the Conmttee
considered that the facts as subnitted appeared to raise issues under the
Covenant, notably under articles 7 and 10 thereof.

6.3 Concerning the claimthat the death penalty m ght be applied
retroactively to M. Polay Canpos, no evidence had been adduced to the effect
that the provisions of new Peruvian | egislation expanding the application of
the death penalty had been retroactively applied to him Accordingly, the
Committee deened this allegation inadm ssible pursuant to article 2 of the
Opti onal Protocol

6.4 The Conmittee noted that the author had fornul ated detail ed allegations
about her husband’ s conditions of detention and the alleged inconmpatibility of
the procedure before the Special MIlitary Tribunal with article 14. It took
further note of the State party’ s contention that the crimnal proceedings
agai nst M. Polay Canpos had foll owed established procedures under current
Peruvian anti-terrorist legislation. It concluded that this contention was to
be exami ned on the nmerits.

6.5 On 15 March 1996, therefore, the Commttee declared the commruni cation
adm ssible. The State party was requested, in particular, to forward to the
Committee copies of the relevant reports of del egates of the Internationa
Committee of the Red Cross on their visits to M. Polay Canpos and of the
District Attorney and the doctor who had visited and exam ned M. Polay Canpos
on 20 Decenber 1994, as well as reports of subsequent visits. The State party
was urged to provide M. Polay Canpos with adequate nedical treatnment at his
pl ace of detention. The State party was further requested to provide detail ed
i nformati on about the operation of special tribunals established under
Peruvian anti-terrorist |egislation, and about the victim s current conditions
of detention.

The State party’'s observations on the nerits

7.1 In three subm ssions dated 27 August, 12 and 28 Novenber 1996, the State
party provi ded copies of sonme of the reports requested by the Commttee, as
wel |l as information about the nedical treatnment given to M. Polay Canpos and

his current conditions of detention. It did not, however, provide information
about M. Polay Canpos' conditions of detention at the Castro Castro prison at
Yanamayo, or about the allegation that he was ill-treated during his transfer

from Yanamayo to the maxi mum security detention facility at the Callao nava
base.

7.2 The State party noted that two docunents concerning M. Polay Canpos had
been submtted upon his transfer to the Callao Naval Base. One was a
psychol ogi cal eval uation, done on 23 July 1992 in Puno (close to the Yanamayo
prison), in which the alleged victins appearance and health were described as
"normal'; the other was M. Polay Canpos' file as prepared by a departnent of
the Mnistry of Justice.

7.3 As to M. Polay Canmpos' state of health, the State party forwarded
copies of three reports. The first, dated 26 April 1993, concluded that his
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general appearance and health were normal (apreciacién general

despierto, ... orientado en tienpo, espacio y persona. Al go ansi 0oso, no
refiere nolestia ninguna). It also noted that M. Polay Canpos' body bore no
scars or other signs of ill-treatnent (“... piel y anexos: no signos de

| esiones primares y secundarias”).

7.4 The second report provided by the State party concerned the visit to
M. Pol ay Campos on 20 Decenber 1994 by the District Attorney and a

court-registered doctor (see paragraph 4.2 above). It noted that
M. Pol ay Campos was indeed suffering from muscul ar contraction, due primarily
to the psychol ogi cal stress caused by the conditions of his incarceration. It

further stated that M. Polay Canpos was experiencing pain in his |eft

shoul der, to be treated with nedication (Piroxican). The report observed that
the enotional stress to which the author was subjected would require the
prescription of sedatives so that M. Polay Canpos m ght sleep properly and,

i deal 'y, continued psychol ogical treatnment. Oherwi se, M. Polay Canpos was
descri bed as being in good health, and the clinical tests carried out on him
had not reveal ed any signs of physical abuse or pressure. M. Polay Canpos
had confirmed that he had received nmedical attention every two weeks, and that
on the last occasion the drug Piroxi can had been prescribed; he had further
confirmed that every time he experienced health problems he was treated by a
doctor and received the appropriate nedication. He also received whatever
dental treatnent was required.

7.5 The third report, drawn up on an unspecified date in 1996, again

concl uded that M. Polay Canpos' health was normal (buen estado general
lucido, orientado en espacio, persona y tienpo, conunicativo, entimco
asintomatica - peso 76 kgs), and that there were no signs that, as his nother
had reported, his eyesight was deteriorating (“visi6n y canpo visual
conservados ..."). This last report includes a summary of all nmedical visits
and lists the nedications prescribed for M. Polay Canpos' treatnment. The
State party re-enphasized that since his transfer to the Callao naval base,
Vi ctor Pol ay Canpos had been receiving nedical exam nations approxi mately
every two weeks and whenever his condition required. He had received, and
continued to receive, psychiatric and dental exam nations.

7.6 The State party reiterated that M. Polay Canpos had al so received
regul ar visits fromdel egates of the International Comrittee of the Red Cross,
who had corroborated the reports on his health given by the doctors of the
Cal l ao naval base. It added that it never received any witten reports from
the Red Cross del egates, as the visits to M. Polay Canpos were carried out on
a confidential basis. According to a list furnished by the State party,

M. Polay Canpos was visited by Red Cross del egates on 21 occasi ons between
early Decenber 1993 and the end of August 1996; fromthat list, it transpires
that the | ongest |apse of tinme between two such visits was three nmonths

and 28 days (between 25 Cctober 1994 and 22 February 1995).

7.7 As to the current conditions of detention of Victor Polay Canpos, the
State party provided the following informati on about his entitlenents:

- 30 minutes of daily walk or sport in the prison courtyard;

- One 30-minute visit by two famly nenbers per nonth;
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- Three hours weekly to listen to cassettes on a wal k- man;
- Laundry once a week;

- One haircut every two weeks;

- Three neal s per day;

- Access to reading material and books;

- and possibility to correspond with famly nenbers (fam liares
cercanos).

7.8 The State party did not provide any information about M. Polay Canpos
trial or about the general procedures followed by the so-called “tribunals of
facel ess judges”. It nerely forwarded a copy of the | egal opinion of the
Prosecutor General (Fiscal suprenp) dated 21 April 1993 to the effect that the
verdi ct handed down by the Special Chanber of the Superior Court of Lima

(of 3 April 1993) had been arrived at in accordance w th procedura

requi renents, and was therefore valid. The Suprenme Court endorsed this
conclusion on 24 May 1993. The State party confirmed that the judgnment of the
Speci al Chanber of the Superior Court of Lim had become final, and that there
was no record of any request for review of the sentence (recurso de revisiodn)
havi ng been filed on behalf of Victor Polay Canpos.

Exam nation on the nerits

8.1 The Human Ri ghts Committee has exami ned the present comrunication in the
light of all the information nade available to it by the parties to the case,
as provided for in article 5, paragraph 1, of the Optional Protocol

8.2 Two issues arise in the present case: first, whether the conditions of
detention of M. Polay Canpos, and the ill-treatnment he allegedly has been
subj ected to, amount to a violation of articles 7 and 10 of the Covenant, and,
secondly, whether his trial before a panel of anonynous judges (“facel ess
judges”) constituted a violation of article 14, paragraph 1, of the Covenant.

8.3 As to the first issue, the Conmttee notes that the State party did not
provi de any information about M. Polay Canpos' detention at the Castro Castro
prison in Yanamayo from 22 July 1992 to 26 April 1993 or on the circunstances
of his transfer to the Callao Naval Base, whereas it did provide information
on the victims conditions of detention subsequent to his incarceration at
Callao. The Conmittee deens it appropriate to deal separately with these two
di stinct periods of detention.

Detention from22 July 1992 to 26 April 1993 and transfer from Yananayo to
Call ao

8.4 The author clains that Victor Polay Canpos was detai ned i nconmuni cado

fromthe tine of his arrival at the prison in Yanamayo until his transfer to
the Call ao Naval Base detention centre. The State party has not refuted this
all egation; nor has it denied that M. Polay Canpos was not allowed to speak
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or to wite to anyone during that tine, which also inplies that he would have
been unable to talk to a |l egal representative, or that he was kept in his
unlit cell for 23 and a half hours a day in freezing tenperatures. 1In the
Committee’s opinion, these conditions amunted to a violation of article 10,
par agraph 1, of the Covenant.

8.5 The author contends that her husband was beaten and subjected to

el ectric shocks during his transfer to the Callao Naval Base facility, and
that he was displayed to the nedia in a cage on that occasion. Although this
al l egati on was not addressed by the State party, the Committee considers that
the author did not adequately substantiate her allegation concerning the
beati ng and the adm nistration of electric shocks during the transfer to
Callao. It accordingly nakes no finding on articles 7 and 10, paragraph 1, of
the Covenant on this count. On the other hand, it is beyond di spute that
during his transfer to Callao M. Polay Canpos was displayed to the press in a
cage: this, in the Committee s opinion, ambunted to degradi ng treatnent
contrary to article 7 and to treatnent inconpatible with article 10,

paragraph 1, since it failed to respect M. Polay Canpos' inherent and

i ndi vi dual human dignity.

Detention at Callao from?26 April 1993 to the present

8.6 As to the detention of Victor Polay Canpos at Callao, it transpires from
the file that he was denied visits by famly and relatives for one year
followi ng his conviction, i.e. until 3 April 1994. Furthernore, he was unable
to receive and to send correspondence. The latter information is corroborated
by a letter dated 14 Septenber 1993 fromthe International Comrittee of the
Red Cross to the author, which indicates that letters from M. Polay Canpos
famly could not be delivered by Red Cross del egates during a visit to himon
22 July 1993, since delivery and exchange of correspondence were stil
prohibited. In the Cormittee’s opinion, this total isolation of

M. Polay Canmpos for a period of a year and the restrictions placed on
correspondence between himand his famly constitute i nhuman treatnment within
the neaning of article 7 and are inconsistent with the standards of human
treatment required under article 10, paragraph 1, of the Covenant.

8.7 As to M. Polay Canmpos' general conditions of detention at Callao, the
Committee has noted the State party’ s detailed information about the medica
treatment M. Pol ay Canpos has received and continues to receive, as well as
his entitlenents to recreation and sanitation, personal hygi ene, access to
reading material and ability to correspond with relatives. No information has
been provided by the State party on the claimthat M. Polay Canpos conti nues
to be kept in solitary confinenent in a cell nmeasuring two netres by two, and
that apart fromhis daily recreation, he cannot see the |light of day for nore
than 10 m nutes a day. The Conmittee expresses serious concern over the

| atter aspects of M. Polay Canpos' detention. The Conmittee finds that

the conditions of M. Polay Canpos' detention, especially his isolation

for 23 hours a day in a small cell and the fact that he cannot have nore

than 10 m nutes' sunlight a day, constitute treatnent contrary to article 7
and article 10, paragraph 1, of the Covenant.
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The trial of M. Polay Canpos

8.8 As to M. Polay Canpos' trial and conviction on 3 April 1993 by a
speci al tribunal of “faceless judges”, no information was made avail abl e by
the State party, in spite of the Comrittee’s request to this effect in the
adm ssibility decision of 15 March 1996. As indicated by the Cormittee in its
prelimnary comments of 25 July 1996 on the Third Periodic Report of Peru and
its Concluding Cbservations of 6 Novenber 1996 2/ on the sane report, 3/ such
trials by special tribunals conposed of anonynpus judges are incompatible with
article 14 of the Covenant. It cannot be held against the author that she
furnished little informati on about her husband's trial: in fact, the very
nature of the systemof trials by “faceless judges” in a renote prison is
predi cated on the exclusion of the public fromthe proceedings. In this
situation, the defendants do not know who the judges trying them are and
unaccept abl e i npedi nents are created to their preparation of their defence and
conmuni cation with their | awers. Mreover, this systemfails to guarantee a
cardi nal aspect of a fair trial within the meaning of article 14 of the
Covenant: that the tribunal nust be, and be seen to be, independent and
inmpartial. 1In a systemof trial by “facel ess judges”, neither the

i ndependence nor the inpartiality of the judges is guaranteed, since the
tribunal, being established ad hoc, may conprise serving nenbers of the arned
forces. In the Conmttee’ s opinion, such a systemalso fails to safeguard the
presunption of innocence, which is guaranteed by article 14, paragraph 2. In
the circunstances of the case, the Committee concludes that paragraphs 1, 2
and 3 (b) and (d) of article 14 of the Covenant were viol ated.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the
Optional Protocol to the International Covenant on Civil and Political Rights,
is of the view that the facts as found by the Conmittee constitute violations
of article 7 and article 10, paragraph 1, of the Covenant as regards

M. Polay Campos' detention at Yanamayo, public display in a cage during his
transfer to Callao and detention in total isolation during his first year of

i ncarceration at Callao and the conditions of his continuing detention at
Cal l ao, and of article 14, paragraph 1, as regards his trial by a tribunal of
“facel ess judges”.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the
State party is under an obligation to provide M. Victor Polay Canpos with an
effective remedy. The victimwas sentenced on the basis of a trial that
failed to provide the basic guarantees of a fair trial. The Committee
considers that M. Polay Canmpos should be rel eased unl ess Peruvian | aw

provi des for the possibility of a fresh trial that does offer all the
guarantees required by article 14 of the Covenant.

11. Bearing in mnd that, by becomng a party to the Optional Protocol, the
State party has recogni zed the conpetence of the Conmmittee to determ ne

whet her there has been a violation of the Covenant or not and that, pursuant
to article 2 of the Covenant, the State party has undertaken to ensure to al
individuals within its territory and subject to its jurisdiction the rights
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recogni zed in the Covenant and to provide an effective and enforceabl e renedy
when a violation has been established, the Commttee wi shes to receive from
the State party, within 90 days, information about the neasures taken to give
effect to the Comrittee's Views.

[ Adopted in English, French and Spani sh, the Spanish text being the origina
version. Subsequently to be issued also in Arabic, Chinese and Russian as
part of the Committee’s annual report to the General Assenbly.]

Not es
1/ As of October 1997, the situation remni ned the sane.
2/ See the annual report of the Cormittee for 1996 (A/51/40),

par agr aphs 350 and 363.

3/ See document CCPR/ C/ 79/ Add. 72 (18 Novenber 1996), paragraph 11



