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vention on the Limitation Period in the International Sale
of Goods, of 14 June 1974,35 as amended by the Protocol
of 11 April 1980.36

72nd plenary meeting
4 December 1989

44/34. International Convention against the Recruit-
ment, Use, Financing and Training of Merce-

naries

The General Assembly,

Considering that the progressive development of inter-
national law and its codification contribute to the im-
plementation of the purposes and principles set forth in
Articles 1 and 2 of the Charter of the United Nations,

Mindful of the need to conclude, under the auspices of
the United Nations, an international convention against
the recruitment, use, financing and training of mercena-
ries,

Recalling its resolution 35/48 of 4 December 1980, by
which it established the Ad Hoc Committee on the Draft-
ing of an International Convention against the Recruit-
ment, Use, Financing and Training of Mercenaries and re-
quested it to elaborate at the earliest possible date an
international convention to prohibit the recruitment, use,
financing and training of mercenaries,

Having considered the draft convention prepared by the
Ad Hoc Committee in pursuance of the above-mentioned
resolution?” and finalized by the Working Group on the
Drafting of an International Convention against the Re-
cruitment, Use, Financing and Training of Mercenaries, 38
which met during the forty-fourth session of the General
Assembly,

Adopts and opens for signature and ratification or for
accession the International Convention against the Re-
cruitment, Use, Financing and Training of Mercenaries,
the text of which is annexed to the present resolution.

72nd plenary meeting
4 December 1989

ANNEX

International Convention against the Recruitment, Use,
Financing and Training of Mercenaries

The States Parties to the present Convention,

Reaffirming the purposes and principles enshrined in the Charter of
the United Nations and in the Declaration on Principles of International
Law concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations,?

Being aware of the recruitment, use, financing and training of merce-
naries for activities which violate principles of international law, such as
those of sovereign equality, political independence, territorial integrity of
States and self-determination of peoples,

Affirming that the recruitment, use, financing and training of merce-
naries should be considered as offences of grave concern to all States and

35 Official Records of the United Nations Conference on Prescription
(Limitation) in the International Sale of Goods, New York, 20 May-14
June 1974 (United Nations publication, Sales No. E.74.V.8), p. 101.

36 Official Records of the United Nations Conference on Contracts for
the International Sale of Goods, Vienna, 10 March-11 April 1980 (United
Nations publication, Sales No. E.82.V.5), p. 191.

37 Official Records of the General Assembly, Forty-fourth Session,
Supplement No. 43 and corrigendum (A/44/43 and Corr.1), sects. I1.C
and HI.

38 A/C.6/44/L.9, annex.

that any person committing any of these-offences should be either prose-
cuted or extradited,

Convinced of the necessity to develop and enhance international co-
operation among States for the prevention, prosecution and punishment
of such offences,

Expressing concern at new unlawful international activities linking
drug traffickers and mercenaries in the perpetration of violent actions
which undermine the constitutional order of States,

Also convinced that the adoption of a convention against the recruit-
ment, use, financing and training of mercenaries would contribute to the
eradication of these nefarious activities and thereby to the observance of
the purposes and principles enshrined in the Charter,

Cognizant that matters not regulated by such a convention continue to
be governed by the rules and principles of international law,

Have agreed as follows:

Article 1
For the purposes of the present Convention,
1. A mercenary 1s any person who:

(a) Is specially recruited locally or abroad in order to fight in an
armed conflict;

(b) Is motivated to take part in the hostilities essentially by the desire
for private gain and, in fact, is promised, by or on behalf of a party to the
conflict, material compensation substantially in excess of that promised
or paid to combatants of similar rank and functions in the armed forces
of that party;

(c) Isneither a national of a party to the conflict nor a resident of ter-
ritory controlled by a party to the conflict;

(d) Isnotamember of the armed forces of a party to the conflict; and

(e) Hasnot been sent by a State which is not a party to the conflict on
official duty as a member of its armed forces.

2. A mercenary is also any person who, in any other situation:

(a) Is specially recruited locally or abroad for the purpose of par-
ticipating in a concerted act of violence aimed at:

(1) Overthrowing a Government or otherwise undermining the
constitutional order of a State; or

(i1) Undermining the territorial integrity of a State;

(b) Is motivated to take part therein essentially by the desire for sig-
nificant private gain and is prompted by the promise or payment of
material compensation;

(¢) s neither a national nor a resident of the State against which such
an act is directed;

(d) Has not been sent by a State on official duty; and

(¢) Is not a member of the armed forces of the State on whose terri-
tory the act is undertaken.

Article 2

Any person who recruits, uses, finances or trains mercenaries, as de-
fined in article 1 of the present Convention, commits an offence for the
purposes of the Convention.

Article 3

l. A mercenary, as defined in article 1 of the present Convention,
who participates directly in hostilities or in a concerted act of violence, as
the case may be, commits an offence for the purposes of the Convention.

2. Nothing in this article limits the scope of application of article 4 of
the present Convention.

Article 4
An offence is committed by any person who:

(¢}  Attempts to commit one of the offences set forth in the present
Convention;

(b) Is the accomplice of a person who commits or attempts to com-
mit any of the offences set forth in the present Convention.
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Article 5

1. States Parties shall not recruit, use, finance or train mercenaries
and shall prohibit such activities in accordance with the provisions of the
present Convention.

2. States Parties shall not recruit, use, finance or train mercenaries
for the purpose of opposing the legitimate exercise of the inalienable right
of peoples to self-determination, as recognized by international law, and
shall take, in conformity with international law, the appropriate meas-
ures to prevent the recruitment, use, financing or training of mercena-
ries for that purpose.

3. They shall make the offences set forth in the present Convention
punishable by appropriate penalties which take into account the grave
nature of those offences.

Article 6

States Parties shall co-operate in the prevention of the offences set
forth in the present Convention, particularly by:

(a) Taking all practicable measures to prevent preparations in their
respective territories for the commission of those offences within or out-
side their territories, including the prohibition of illegal activities of per-
sons, groups and organizations that encourage, instigate, organize or en-
gage in the perpetration of such offences;

(b) Co-ordinating the taking of administrative and other measures as
appropriate to prevent the commission of those offences.

Article 7

States Parties shall co-operate in taking the necessary measures for the
implementation of the present Convention.

Article 8

Any State Party having reason to believe that one of the offences set
forth in the present Convention has been, is being or will be committed
shall, in accordance with its national law, communicate the relevant in-
formation, as soon as it comes to its knowledge, directly or through the
Secretary-General of the United Nations, to the States Parties affected.

Article 9

1. Each State Party shall take such measures as may be necessary to
establish its jurisdiction over any of the offences set forth in the present
Convention which are committed:

(a) In its territory or on board a ship or aircraft registered in that
State;

(b) By any of its nationals or, if that State considers it appropriate, by
those stateless persons who have their habitual residence in that terri-
tory.

2. FEach State Party shall likewise take such measures as may be
necessary to establish its jurisdiction over the offences set forth in arti-
cles 2, 3 and 4 of the present Convention in cases where the alleged of-
fender is present in its territory and it does not extradite him to any of the
States mentioned in paragraph 1 of this article.

3. The present Convention does not exclude any criminal jurisdic-
tion exercised in accordance with national law.

Article 10

1. Upon being satisfied that the circumstances so warrant, any State
Party in whose territory the alleged offender is present shall, in accord-
ance with its laws, take him into custody or take such other measures to
ensure his presence for such time as is necessary to enable any criminal or
extradition proceedings to be instituted. The State Party shall immedi-
ately make a preliminary inquiry into the facts.

2. When a State Party, pursuant to this article, has taken a person
into custody or has taken such other measures referred to in paragraph 1
of this article, it shall notify without delay either directly or through the
Secretary-General of the United Nations:

(a¢) The State Party where the offence was committed;

(b) The State Party against which the offence has been directed or at-
tempted;

(¢) The State Party of which the natural or juridical person against
whom the offence has been directed or attempted is a national;

(d) The State Party of which the alleged offender is a national or, if
he is a stateless person, in whose territory he has his habitual residence;

(e) Any other interested State Party which it considers it appropriate
to notify.

3. Any person regarding whom the measures referred to in para-
graph 1 of this article are being taken shall be entitled:

(a) Tocommunicate without delay with the nearest appropriate rep-
resentative of the State of which he is a national or which is otherwise en-
titled to protect his rights or, if he is a stateless person, the State in whose
territory he has his habitual residence;

(b) To be visited by a representative of that State.

4. The provisions of paragraph 3 of this article shall be without
prejudice to the right of any State Party having a claim to jurisdiction in
accordance with article 9, paragraph 1 (b), to invite the International
Committee of the Red Cross to communicate with and visit the alleged
offender

5. The State which makes the preliminary inquiry contemplated in
paragraph 1 of this article shall promptly report its findings to the States
referred to in paragraph 2 of this article and indicate whether it intends
to exercise jurisdiction.

Article 11

Any person regarding whom proceedings are being carried out in con-
nection with any of the offences set forth in the present Convention shall
be guaranteed at all stages of the proceedings fair treatment and all the
rights and guarantees provided for in the law of the State in question. Ap-
plicable norms of international law should be taken into account.

Article 12

The State Party in whose territory the alleged offender is found shall, if
it does not extradite him, be obliged, without exception whatsoever and
whether or not the offence was committed in its territory, to submit the
case to its competent authorities for the purpose of prosecution, through
proceedings in accordance with the laws of that State. Those authorities
shall take their decision in the same manner as in the case of any other of-
fence of a grave nature under the law of that State.

Article 13
1. States Parties shall afford one another the greatest measure of as-
sistance in connection with criminal proceedings brought in respect of
the offences set forth in the present Convention, including the supply of
all evidence at their disposal necessary for the proceedings. The law of
the State whose assistance is requested shall apply in all cases.

2. The provisions of paragraph 1 of this article shall not affect obliga-
tions concerning mutual judicial assistance embodied in any other treaty.

Article 14

The State Party where the alleged offender is prosecuted shall in accor-
dance with its laws communicate the final outcome of the proceedings to
the Secretary-General of the United Nations, who shall transmit the in-
formation to the other States concerned.

Article 15

1. The offences set forth in articles 2, 3 and 4 of the present Conven-
tion shall be deemed to be included as extraditable offences in any extra-
dition treaty existing between States Parties. States Parties undertake to
include such offences as extraditable offences in every extradition ireaty
to be concluded between them.

2. If a State Party which makes extradition conditional on the exist-
ence of a treaty receives a request for extradition from another State
Party with which it has no extradition treaty, it may at its option con-
sider the present Convention as the legal basis for extradition in respect
of those offences. Extradition shall be subject to the other conditions pro-
vided by the law of the requested State.

3. States Parties which do not make extradition conditional on the
existence of a treaty shall recognize those offences as extraditable of-
fences between themselves, subject to the conditions provided by the law
of the requested State.

4. The offences shall be treated, for the purpose of extradition be-
tween States Parties, as if they had been committed not only in the place
in which they occurred but also in the territories of the States required to
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establish their jurisdiction in accordance with article 9 of the present
Convention.

Article 16
The present Convention shall be applied without prejudice to:
(@) The rules relating to the international responsibility of States:

(b) The law of armed conflict and international humanitarian law,
including the provisions relating to the status of combatant or of prisoner
of war.

Article 17

1. Any dispute between two or more States Parties concerning the in-
terpretation or application of the present Convention which is not settled
by negotiation shall, at the request of one of them, be submitted to arbi-
tration. If, within six months from the date of the request for arbitration,
the parties are unable to agree on the organization of the arbitration, any
one of those parties may refer the dispute to the International Court of
Justice by a request in conformity with the Statute of the Court.

2. Each State may, at the time of signature or ratification of the pres-
ent Convention or accession thereto, declare that it does not consider it-
self bound by paragraph 1 of this article. The other States Parties shall
not be bound by paragraph 1 of this article with respect to any State
Party which has made such a reservation.

3. Any State Party which has made a reservation in accordance with
paragraph 2 of this article may at any time withdraw that reservation by
notification to the Secretary-General of the United Nations.

Article 18

1. The present Convention shall be open for signature by all States
until 31 December 1990 at United Nations Headquarters in New York.

2. The present Convention shall be subject to ratification. The instru-
ments of ratification shall be deposited with the Secretary-General of the
United Nations.

3. The present Convention shall remain open for accession by any
State. The instruments of accession shall be deposited with the Secretary-
General of the United Nations.

Article 19

1. The present Convention shall enter into force on the thirtieth day
following the date of deposit of the twenty-second instrument of ratifica-
tion or accession with the Secretary-General of the United Nations.

2. For each State ratifying or acceding to the Convention after the
deposit of the twenty-second instrument of ratification or accession, the
Convention shall enter into force on the thirtieth day after deposit by
such State of its instrument of ratification or accession.

Article 20
1. Any State Party may denounce the present Convention by written
notification to the Sccretary-General of the United Nations.
2. Denunciation shall take effect one year after the date on which the
notification is received by the Secretary-General of the United Nations.

Article 21
The original of the present Convention, of which the Arabic, Chinese,
English, French, Russian and Spanish texts are equally authentic, shall
be deposited with the Secretary-General of the United Nations, who shall
send certified copies thereof to all States.
IN WITNESS WHEREOF the undersigned, being duly authorized thereto
by their respective Governments, have signed the present Convention.

44/35. Report of the International Law Commission on

the work of its forty-first session
The General Assembly,
Having considered the report of the International Law
Commission on the work of its forty-first session,2’

Emphasizing the need for the progressive development
of international law and its codification in order to make it
a more effective means of implementing the purposes and

principles set forth in the Charter of the United Nations
and in the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United Na-
tions? and to give increased importance to its role in rela-
tions among States,

Recognizing the importance of referring legal and draft-
ing questions to the Sixth Committee, including topics
that might be submitted to the International Law Com-
mission, and of enabling the Sixth Committee and the
Commission further to enhance their contributions to the
progressive development of international law and its
codification,

Recalling the need to keep under review those topics of
international law which, given their new or renewed in-
terest for the international community, may be suitable for
the progressive development and codification of interna-
tional law and therefore may be included in the future pro-
gramme of work of the International Law Commission,

Considering that experience has demonstrated the use-
fulness of structuring the debate on the report of the Inter-
national Law Commission in the Sixth Committee in such
a manner that conditions are provided for concentrated
attention on each of the main topics dealt with in the re-
port, and that this process is facilitated when the Commis-
sion indicates specific issues on which expressions of views
by Governments are of particular interest for the con-
tinuation of its work,

1. Tuakes note of the report of the International Law
Commission on the work of its forty-first session;

2. Recommends that, taking into account the com-
ments of Governments, whether in writing or expressed
orally in debates in the General Assembly, the Interna-
tional Law Commission should continue its work on the
topics In its current programme, listed as items 2, 3 and 3
to 8 in paragraph 7 of its report;

3. Expresses its appreciation for the efforts of the Inter-
national Law Commission to improve its procedures and
methods of work and to formulate proposals on its future
programme of work;

4. Reguests the International Law Commission:

(a) To keep under review the planning of its activities
for the term of office of its members, bearing in mind the
desirability of achieving as much progress as possible in
the preparation of draft articles on specific topics;

(b)Y To consider further its methods of work in all their
aspects, bearing in mind that the staggering of the consid-
eration of some topics might contribute, inter alia, to a
more effective consideration of its report in the Sixth Com-
mittee;

(¢) To pay special attention to indicating in its annual
report, for each topic, those specific issues on which ex-
pressions of views by Governments, either in the Sixth
Committee or in written form, would be of particular in-
terest for the continuation of its work;

5. Invites the International Law Commission, when
circumstances so warrant, to request a special rapporteur
to attend the session of the General Assembly during the
discussion of the topic for which that special rapporteur is
responsible and requests the Secretary-General to make
the necessary arrangements within existing resources;

6. Recommends the continuation of efforts to improve
the ways in which the report of the International Law
Commission is considered in the Sixth Committee, with a
view to providing effective guidance for the Commission
in its work:



