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CoBer o npaBam 4ejioBeKa
PabGouas rpymnmna mo mnpov3BoJIbHbIM 3a/ICPKAHUAM

MHuenus, npuHaTbie Padoueil rpynmnoi no npousBoJbHbIM
3aJiepKaHUAM Ha ee BOCEMb/ECAT TPeThbel cecCuu
(19-23 nosiops 2018 roaxa)

Mmuenue Ne 89/2018 orHocuTesbHO AJtexcest [Inuyruna (Poccuiickas
Denepanus)* **

1. Pabouas rpymmna no npou3BOJIEHBIM 3aAepKaHIAM ObLIa yUpex/IeHa B COOTBETCTBUU
¢ pezomonueit 1991/42 Komuccun no npaBam yenoBeka. Komuccus mpouimia 1 yTOYHUIIA
MaHgart Paboueli rpymnmsl B cBoel pesomonuu 1997/50. Bo ucnonnenue pesomonuu 60/251
I'enepanbhoit Accambien u pemenust 1/102 Cosera mo nmpaBam yenoBeka CoBeT B3sl Ha
cebs OTBETCTBEHHOCTH 3a ocyuiecTBieHne Mannata Komuccnu. B mocnennuit pa3 Coset
NPOJUIMIJI HAa TPEXJETHHH cpok MaHpar Paboueit rpymnmbl B cBoei pesomoruu 33/30 or
30 cenTsi6pst 2016 roxa.

2. B cootBercTBHM cO cBOMMH Metoaamu pabotsl (A/HRC/36/38) Pabouas rpymma
17 aBrycra 2018 rona npenpoBouia nmpaBuTenscTBy Poccuiickoit denepannu coodiieHne
oTHocuTeNbHO Ajekces: [IndayruHa. [IpaBUTensCTBO OTBETWIIO Ha cooOuieHne 1 HOSOpS
2018 rona. 'ocynapcTBo SIBIISIETCS] y4aCTHUKOM MeXKIyHapOAHOTO MAaKTa O TPAXKIaHCKUX U
MOJIMTHYECKUX TTPaBax.

3. Pabouast rpynna cuuTaeT JUIIeHHe CBOOO B! IPOU3BOIBHBIM B CIEAYIOUINX CIyJasx:

a) KOr/la sSIBHO HEBO3MOJXKHO COCNAThCsi Ha KakKylo-1nbO NpPaBOBYIO OCHOBY,
OTPABJILIBAIONIYIO JIMIIEHHE CBOOOABI (HampuMep, KOTJa Kakoe-TuOO JHUI0 COIEPIKUTCS
MoJi CTpaked mocie OTOBITUS MM CpOKa CBOEro 3aKiIIOYEHHs WM  BOINPEKU
pacmpocTpaHsIomeMycs Ha Hero 3aKkoHy 06 amMmHucTHH) (KaTeropus 1);

b) KOTJla JINIIEHUE CBOOOJBI SIBISETCS PE3YJIbTaTOM OCYIIECTBICHUS TPaB U
CcB00O/I, TapaHTUPOBAHHBIX cTaThsiMu 7, 13, 14, 18, 19, 20 u 21 Bceolbmieit nexmapaiuu mpas
YeN0BeKa U, B TOM Mepe, B KOTOPOH 3TO KacaeTcsi roCy1apCTB-y4YaCTHUKOB, CTaThaMu 12, 18,
19, 21, 22, 25, 26 u 27 ITakra (kateropus II);

c) KOr/la TI0JIHOE WJIM YacTHYHOE HECOOJII0JCHHE MEXIyHapOIHBIX HOPM,
KacamlIMXcs IMMpaBa Ha CIpPaBeIIMBOe CyaeOHOe pa30HpaTesibCTBO, 3aKPEIJIEHHOI0 BO
BceoOueii Jeknapanyy npas 4eioBeka 1 B COOTBETCTBYIOIMX MEKIYHAPOIHBIX JOTOBOPAX,

**%

Ocoboe (HecornmacHoe) MHeHHe CeToHmkN Poana AKoBH COEp)KUTCS B TIPHIIOXKEHUH 1.
JomonHuTeNnsHbIe COO0paXkeHus O0IbIIMHCTBA WiIeHOB Pabouell rpymnmel, B 4acTHOCTH X0H CoH-
[Ixuna, JIn Tymes, Dnunsl Creiinepre u Xoce I'eBaprl bepmyneca, conepxxarcst B npuosxeruu 11.
ITpusnoxeHus K HACTOSIEMY JOKYMEHTY BOCIIPOU3BOASATCS B IOJIY4EHHOM BHE TOJIBKO Ha TOM
S3bIKE, HA KOTOPOM OHH OBUIH IIPE/ICTaBIICHBI.
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HPUHATEIX COOTBETCTBYIOIIMMH TOCYHAapCTBAMHM, SBISETCS CTONb CEPbE3HBIM, YTO 3TO
npuaaeT $HaxTy JUIICHHs CBOOOIBI IPOU3BONIBHBIN XapakTtep (kareropus I11);

d) KOr/la TMPOCHTENH YyOEKHIa, MMMHIPAHThl WM OEKEHIIbI MOIABEPraroTCs
JUTUTEILHOMY aJMHHUCTPATUBHOMY 3aJep)KaHHI0 0e3 MPeAOoCTaBICHHUsS BO3MOXKHOCTH
AJIMHHUCTPATUBHOTO WJIM CyJeOHOro TepecMOoTpa WM CpPEACTBA MPABOBOM 3aIIUTHI
(xateropus IV);

e) KOT/1a JIMIIEHHE CBOOOBI MPEACTABISIET COO0N HAPYIICHHE MEXKIYHAPOIHOTO
npasa 1o MpUYMHE JUCKPUMHUHAIMK N0 MPHU3HAKY POXKICHUS, MPaKAAHCTBA, STHUIECKOTO
WIN COLUANBHOTO TMPOUCXOXKICHUS, SI3bIKA, PEIUTHH, SKOHOMUYECKOTO IOJO0XKEHHS,
MOJUTHYECKUX UITH UHBIX YOSKACHHIA, 110713, CEKCYaIbHOI OPUEHTAIIUH, UHBAJIUIHOCTU WITH
MHOTO CTaTyca, LENbI0 UITH Pe3yJIbTATOM KOTOPOH MOXKET CTaTh UTHOPUPOBAHUE PABEHCTBA
moaei (kareropus V).

IIpeacraBieHHble MaTepPHAJIbI

Coobuenue ucmounuxa

4, Anekceil ITmuyrun 1962 roma pokIeHust sBISiETCS TpakgaHMHOM Poccuiickoi
@enepanmu. Ha MoMmeHT apecta oH OBIIT )K€HaT M MMEN TPOHMX MAJOJETHHX CHIHOBEH.
K yromnoBHo# OTBETCTBEHHOCTH paHee He MpHBJeKaics. [I0CcTOSHHOE MECTO JKHTEIBCTBA —
Mocksa, Poccuiickas ®enepaunsa. 3aHuMan AOHKHOCTh HadallbHUKA OTAENIa BHYTPEHHEH
sKoHOMIYecKoi 6e3omacHocTH Ciryx0bI Oe30macHoCcTH He(TsiHOM KommaHuu «FOKOC.

a) CnpaBoyHas HH$OpPMALK

5. CornacHo UCTOUYHHKY, I'-H [Inuyrun okoHuna B 1983 rony BoeHHOE ydwiuuie U B
TEUYCHHUE JICCSTH JIET paboTal B MOAPA3ACICHUAX CHCTEMBI TOCYJapCTBCHHOW O€30MacHOCTH,
B TOM uucie B MUHHCTEpCTBE BHYTpeHHHX Jgel u Komurere rocynapcTBEHHOM
6e3omacHoctd. B 1994 romy cranm 3aHMMAaThCsS oOecriedeHHeM Oe30MacHOCTH YaCTHBIX
CTPYKTYp H 3aHsUI HOJDKHOCTH B OaHke «Menatem». B 1995 rony, xorma 6aHk mproOpen
KOHTPONBHBIN makeT akmuii kommaHuu «OKOC», oH Hawam paboTatb B oTHene
6e3omacHocTu «IOKOCay.

6. HcTouHuK yTBEp)KIaeT, 4TO Ha MOMEHT apecTa I-H [IndyruH pabotan MeHeKepoM
cpennero 3BeHa B «HOKOCe», koTopblil KOHTpoaupoBancs MuxauaoMm XoIOpPKOBCKHM.
K magany 2000-x rogoB «FOKOC» crain BTOpoii 1o BenndyrHe 1 Hanboliee OpICTpopacTymeit
HepTssHOM KommaHmeidl B Poccmiickoit ®enmepamuy, 9YTO YrpoXKajo BIACTH TaKUX
KOHTPOJMPYEMBIX TOCyJapcTBOM KoMIaHui, kak «lasmpom». B 1O ke Bpems
r-H XOJOPKOBCKMH BCE€ Yalle cTajl KPUTHKOBaTh IIPABUTENLCTBO M Ha4aJd aKTHBHO
(MHAHCHPOBATH ONMO3UIIMOHHbIE TAPTHH.

7. Kak coobmaercsi, B 2003 roay, yrBepxknas, uro kommanus «FOKOC» mpuberana
HE3aKOHHBIM CXEeMaM HaJOroBOM ONTHUMHU3AIMH W HEAOIUIaYyMBalia HAJOTH B TEUCHHE
MOCTETHUX HECKOJNBKUX JIeT, TMPAaBHTEIBCTBO TNOTPEOOBaIO OT KOMIIAHWU Oojee
40 mapa nomt. CIIIA® B koneunom urore kommnanus «FOKOC» Obuia TMKBHAMPOBaHA, a ee
aKTHUBBI MIPOJAHbI TOCYJAPCTBEHHBIM SHEpreTuYeckuM komnanusm. B 2014 roay B pamkax
KpYIHEHIIIEr0 B HCTOPUH apOuTpaxkHOTO pemeHus [locTosHHas nanara Tperelickoro cyna
npucymmwia 50 mupa. gomr. CHIA OwsiBmum aknmonepam «HOKOCa» Ha ocHOBaHUU
3aKJII0UEHUs] KOMUCCHUH, KOTOPast IPUHsJIA K CBEACHHIO JOKa3aTENbCTBA TOrO, YTO KOMITAHUS
«HOKOC)» 0bl1a HE3aKOHHO 3KCIIPONIPUUPOBAHA FOCYIAPCTBOM. XOTsI TIO3/IHEE 3TO PEIICHHE
OBUTO OTMEHEHO Ha TOM OCHOBaHHMH, 4TO [locTtosiHHas mamara Tpereiickoro cyma He
oOnamana FOpPUCIUKIUEH s BeIHeceHUs pemenns 1o neny «HOKOCay», oHo He OBUTO
OTMEHEHO MO CYLIECTBY BHIHECEHHOT'O PEIICHUSI.

1 Hulley Enterprises Limited v. Russian Federation, Permanent Court of Arbitration, 18 July 2014,
pp. 174-177, umeercs mo aapecy http://www.pcacases.com/web/sendAttach/418; and Government of
the Russian Federation v. Dmitry Maruev and Natalya Chernysheva, 18 March 2005 (Bow Street
Magistrates’” Court (United Kingdom of Great Britain and Northern Ireland)), umeercs mo aapecy
https://pichugin.org/wp-content/uploads/2018/02/BowStreet_Maruev_et_al.pdf (see p. 6 of the PDF).
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8. CoriaacHo UCTOUHHUKY, XOTS caM I-H [IM4yruH He MMeeT OTHOIIEHUS K MOJUTHUKE,
MOJINTUYECKUI XapakTep €ro Jejia cral O4YEBUIHBIM C MOMEHTa €ro apecra. McrouHuk
YTBEPXKIAET, 4TO I-H [IM4yruH crain »epTBoi OOIIMPHOTo 3aroBopa C LENbI0 IPUBIICUCHUS
€ro K OTBETCTBEHHOCTHU 3a IPECTYILICHUS, KOTOpbIE OH He coBepwai. Ero 3anep:xaHue u
cyleOHble pa3dupaTeNbcTBa COMPOBOXKIAINCH CEPhE3HBIMHM HAPYIICHUSIMH HaJJIexKallen
paBoBoO# npoueaypsl. Kpome Toro, Ha r-Ha [luuyruHa HEOJHOKPATHO OKa3bIBAIN JaBICHUE
B XOJIe JIOTIPOCOB, TpeOys JaTh MMOKa3aHUs MPOTHB I'-Ha XOJO0pPKOBCKOro W r-Ha Ilmatona
JleGeneBa HeCMOTpPST Ha TO, YTO €My HE OBUIO NPENBSIBICHO HHKAKUX OOBHHEHUI B
SKOHOMHMUYECKUX MPECTYIUIGHUSX WIM KaKUX-THOO TPECTYIUICHUAX, CBA3AHHBIX C
r-HoM XO/IOpKOBCKMM WJIM T-HOM JleOeneBbiM. BakHO OTMETHTH, YTO B JIBYX OTIEIbHBIX
ciyyasx EBporeiickuii cyn 1o mpaBam 4enoBeKka YCTaHOBHWII, 4To oOpamieHue Poccuiickoi
®Deneparyu ¢ r-HOM [THMUyTrHHBIM SBISETCS HapyLIEHUEM pa3IuuHbIX crateil KonBeHImu o
3aIlMTe IIPaB YeI0BeKa M OCHOBHBIX ¢B00OA (EBporeiickoii KOHBEHIINH O ITpaBax YelloBeKa),
y4acTHHKOM KOTOpoH sBisiercs: Poccuiickas @enepanns. B o6oux pemenunsix EBponeiickuii
Cy/I TIO TIpaBaM YeJIoBeKa MPU3Ball K epecMoTpy Jena r-Ha [Tudyruna?.

b)  Apect u comepxanue o CTpaXKeit

9. Uctounuk ytBepxaaer, uro 19 wuroHs 2003 roma mpumepHO B 8 4YacoB yTpa
r-H [lnayruH ObII apecToBaH B CBOEl MOCKOBCKOM KBapTHpe, KOrja OH coOHpalcs Ha
paboty. B 3anmepxanuu ydyacTBOBaIH 22 BOOPYKEHHBIX YEJIOBEKA, B TOM YHCIIE MTOJKOBHUK
I'enepanbHOil mpoKypatypbl, Tpu mnpeacTtaButens Ympasienus OCb no Mockse u
MockoBckoii obnactu U 18 BoopyxeHHBIX coTpyaHuKoB nonpaszaenenuss ®Ch «Anbdar.
B ero kBaptupe u Ha paboueM MecTe ObLI MPOBEACH OOBICK.

10. Kak coobmaercs, r-Ha IluuyruHa He NPOMH(OPMHPOBAIM HU O NPHUYUHAX €rO0
3aJiep>KaHusl, HA O TOM, YTO OH (DaKTHYECKU HaXOAUTCS 1oJ| apectoM. OH ObLT JOCTaBJIEH B
3nanve ['eHepanbHON MPOKYpaTyphl s Aompoca. TaM eMy COOOIIMIIM, YTO OH SIBJISIETCS
M0JI03pEeBaeMbIM B JieJie 00 MCUE3HOBEHHMHU CYIpYXeckoi mapsl. Ilociie mepBoHavyaIbHOrO
JIo1poca OH ObUT NPOMH(GOPMHUPOBAH O TOM, YTO €ro MOA03PEBAIOT B YOUIICTBE 3TOM Iaphl.
3areM OH COJIepIKaJICs B CIIEJCTBEHHOM H30JisiTope JIehopTOBCKOM TIOPbMBI, HAXOAUBIIEHCS
B BeJeHnn DenepayibHOM CiyxObl Oe3omacHOCTH. Hukakmx OOBSICHEHHH OTHOCHTEIHHO
TOT0, IOYEMY OH COJEPKUTCA MOJ CTpaXkell crencayx0amu, peacTaBIeHO He ObLIO.

11. 26 urons 2003 rona r-Hy [Tnayruny 6buT0 IPEeBSBICHO OGHINATHLHOE OOBUHEHHUE 110
crarbe 105 (Yo6wmiictBo) YromoBHoro xogexca. EMy Ttaxxke ObUTH MpeabsIBICHb OOBUHEHHS
B coBepumieHHH mpecTymieHnid mo cratee 30 (IlpurotoBieHne K NPECTYIUICHHIO H
MOKYIIEHNE Ha MPECTYIUIEHHE) M KaK COy4YacTHHKY 1o craThe 33 (Buumbl coy4acTHHKOB
MIPECTYIICHNUS).

i)  HeomHOKpaTHOE MPOJTICHHE CPOKA JOCYICOHOTO COCPIKAHUS TI0]] CTPAXKEH

12.  Hcrounuk coobaer, yro 21 utons 2003 roga bacmanHbli paiioHHBIN CyZ MOCKBEI
n3bpai r-ay [Tudayruay Mepy mpecedeHus B BUJE 3aKIIFOUSHUS TIOJ CTPaXxy, 3asBUB, YTO OH
00BHHSIETCS B 0CO00 TIKKHX MPECTYIUICHUAX U IMMOITOMY MOXKET CKPBITHCA OT CICACTBUA,
BOCIPETIATCTBOBATGL MNPOU3BOJACTBY IO YIrOJOBHOMY J€JIy WJIM COBEPUIUTH HHOE
NpPECTyIJICHHE B Cllydae ero OcBOOOXIEHHMs TOA 3ajor. HuKakux KOHKPETHBIX
J0Ka3aTcJIbCTB TOT'O, YTO I'-H HI/I‘-IyFI/IH MPEACTABIIAN KaKyl0-TO YyIrpo3y B CBA3M C KAKUMMH-
60 u3 3THX uckoB, Cyny TpelncTaBieHo He OblT0. B TedeHwe ciieayromero roaa ObLIO
OTKJIOHEHO OKOJIO JIeCSTKa IIOBTOPHBIX XOJATaWCTB 00 OCBOOOXKICHUM IOJ 3aJ0r U
ameJuUBILHi, Take TP TOM, YTO I'-H [In4yTrH cTpasai OT cepbe3HBIX POOIEM CO 3T0POBBEM,
BKJTIOYAs qHabeT.

i)  VYcioBus comepkaHus 1MoJ| CTpaXkel 1o cyaa

13.  VcTouyHHMK yTBEp)KIACT, Y4TO, HAXOISICh B MOAKOHTPOJLHOU DegepabHON Ciyxoe
6e3omacHocTr TIOpEMe JleopToBo Ha mpoTskeHHH OKTAOps 2004 roma, r-H Ilmuyrux

EBpomneiickuii cy/ o npaBam desioBeka, aeno [uyyeun npomus Poccuu (3asiaeHue Ne 38623/03),
nocraHoBiieHue oT 23 okTa0ps 2012 rona, mynkT 219; u EBponelickuii cyy 1o npaBam 4enoBeka,
nexno ITuuyeun npomus Poccuu (3asBnenue Ne 38958/07), mocranosnenune ot 6 uons 2017 roxa,
IIyHKT 47.
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HEOAHOKPATHO T0JTy4all HEMapKHPOBaHHBIC JICKAPCTBEHHBIE IIPETIAPaThI, B PE3YJIBTATE YETO
OH TOYTH MOCTOSHHO cmai. 14 mrons 2003 roga B oTcyTcTBHE afBOKaTa r-Ha [lnuyrmHa
JOTPAIINBAIA B TEYEHHE MPUMEPHO IISITH YacoB JBa cOTpynHHKa PDenepabHON CiryKObI
0€301acHOCTH, KOTOPbIE OTKA3aIMCh Ha3BaTh CBOM ITOJHBIC IMEHA, HO COOOIIMIIN MY, UTO
OHH pacclenyoT «IKOHOMUYECKHE MpecTymieHus». [ -Hy [Tuayruny 66110 CKa3aHO, 9TO OH
JOJDKEH CO3HATBCS B COBEPIICHHBIX NPECTYIUICHHMAX, OMHAKO OH OTKAa3aJCsl CIENaTh 3TO.
IMTocne Toro kak r-H [InayruH BbIMMI Yamky Koge, KOTOPYIO OHU €My MPEATIOKUIN, Y HETO
OTHSUTUCh HOTH W HadaJach CWJIbHAs ITyJIbCAIlMsd B TOJOBE, W OH HUYETO HE MOMHHT O
CIIEAYIONINX HECKOJBbKHUX YacaX. BepHyBIINCh B KaMepy B TOT Bedep, OH OOHapyXHJI J1Ba
ciela MHBEKIMI: Ha IpaBoi pyKe U Ha JIEBOM JIOKTe. Bocemb nHeEN cmyctd r-H [Inuyrus,
HaKOHEIl, TPOIIET TOBEPXHOCTHOE MEIUIMHCKOE O0CIICI0BAHHE, MPOJOIIKABIIEECS] BCETO
HECKOJIBKO MHUHYT. Ero ajmBokaT mojaBan XomaTalcTBa O IPOBEACHHM pPAacCICIOBaHHS B
CBSI3M C BO3MOXHBIM IPUMCHEHHEM HE3aKOHHBIX METOMOB JONPOCA, OJHAKO OHH OBLIN
OTKJIOHCHBI.

14.  VcrouyHmk oTMedaeT, 4yTo r-Ha [TuayruHa Taxke gonpammBany npumepHo 10-15 pas
B otHomeHnn «FOKOCa» B OTCyTCTBHE €ro aJBOKAaTOB M NPUHYKAAIH JaTh MOKA3aHMSA
NIPOTUB T-Ha XOJOPKOBCKOTO, a Takke mpotuB Jleonnaa Hessznmuua. Emy ckazamm, uto ero
a/IBOKAThl HE MOHMMAIOT, YTO 3TO B €r0 K€ COOCTBEHHBIX MHTEPECAX M YTO OH JIOJDKEH aTh
OOBMHHUTETbHBIE TIOKa3aHMWS B OTHOLICHHMH TI'-HA XOJOPKOBCKOTO M TI-Ha HesznmHa.
I''a TlugyrmH HEW3MEHHO HacTaWBaj Ha CBOEH HEBMHOBHOCTH M 3asBILUI, YTO OH HE
pacrionaraer wH(popMaruel o r-ue XOomOpKOBCKOM, I'-He HeB3nmHE M ApYyrux JHIax.
B sHBape 2004 roma pacciemoBaHue OBLIO, HAKOHEI, 3aBEPIICHO, M €r0 aaBOKATy OBLIO
pa3pemeHo 03HAKOMUTHCS ¢ MaTepualaMu Jena, cogepxamumu oomee 7 000 1oKyMeHTOB.
I'ay IMnuyruHy u ero agBokKaTy OBLIO MO3BOJICHO M3ydyaTh MaTEpHaNbl JIUIIb B TEUCHHE
HECKOJIBKMX 4acoB B JI€Hb, W IO KpaifHEeHl Mepe B OJHOM CIydae MM 3alpeTHiIN CIeaaTh
KOIIMHU WJIM BBIIEPKKH M3 JOKYMEHTOB, AK€ 3a CBOM CYET. JTO CYHIECTBEHHO 3aMEIJIHIIO
npouecc o3HakoMieHus ¢ aenom. 21 mas 2004 rona Cyn onpenenun 4 utons 2004 roxa B
KauecTBe KpallHEro cpokKa 3aBepUICHHS U3yUeHUs JOKyMEeHTOB 3aiiuToil. 11 nronsa 2004 rona
r-H [lnuyruH M ero cooOBHHSEMBIM NpeNCTaIM IepeA CyAOM IepBOil WHCTaHIHMH, U
r-H [Inayrun obpartuiics ¢ mpocb00ii 0 IpoBeAEHNH CYIeOHOTO pa3dupaTenbCTBa ¢ yHacTHEM
TIPUCSDKHBIX 3aceaaTerei.

CynebHoe pa3dHupaTenbCTBO

IepBoe yronosHoe neino r-Ha [Tnayrnna

15. VcroyHWK HAIlOMHHAET, YTO IEPBOE YTOJIOBHOE Jeno r-Ha [ImayrmHa Kacamock
0OBHHEHHI B TOM, YTO OH YOWIJI CYHPYKECKYIO Tapy M MOKYIIAICS Ha YOUHCTBO emie IBYX
yenoBeK. llpenBapurenpHble CayllaHus CcOCTOSIMCh B HioHe W utone 2004 roga B
MoCKOBCKOM TOPOACKOM cyie. B xoze 3THX ciaymiaHuii ero afBokat o0paTHics ¢ mpoch0oi
0 TIPOBEINCHHWU OTKPBITOTO CyAeOHOTO pa3OHpaTeNbCTBa C y4acTHEM TIPHCSIKHBIX
3acemareneil. AJBOKATHI TAKXKE MOXKAIOBAIUCH HAa TO, YTO UM OBLIO OTKa3aHO B AOCTYIE K
pAoy NOKYMEHTOB W3 MaTepualioB Jejla Ha TOM OCHOBAaHHUHU, YTO B 3TUX JOKYMEHTax
COJICPXKAITUCh «TOCYIAAPCTBCHHBIC TaWHB». OHH TPOCHIN OOBSCHHUTH, IOYEMY OTH
MaTepuaibl OBUIH 3aCEKPCUCHBI, M 3asBIIUIM, YTO CEKPETHBIC IOKYMEHTHI HE OJDKHEI
MIPUHUMATBHCS B KAYECTBE JOKa3aTeNILCTB. B 0TBET Cybsl Ipeu1oKuiIa aJBOKaTaM MOMUCaTh
COMIAICHHE O HEpasIIAlICHWH, B3sB Ha ceOsi 00sA3aTENBLCTBO HE pasriialliaTh CEKPETHEIC
JOKYMEHTBL. AJIBOKATHI OTKAa3aJHCh, 3asBUB, YTO WM HE COOOIIWIN, KaKue HMEHHO
JIOKYMEHTBI SBJISIIOTCS CEKPETHBIMU U TI0 KaKOW PUYHUHE.

16.  Ucroununk yrBepkaaet, uto 30 uroist 2004 rona cyibsi pacopsuiIach O TOM, YTOOBI
Jeno r-Ha IludyruHa paccMaTpuBanaoCh MPUCSIKHBIMU B 3aKPBITOM PEKUME, MOCKONBKY B
Xozie cyneOHOro pasOuparenscTBa OyIyT OOCYXKIAThCSl «CEKPETHBIE» JOKYMEHTH. Cyn
OTKJIOHHJI IIPOCKOY €ro a/JIBOKaToB O MPEJIOCTABICHUH KOITMH PEIICHUS O 3aCEKPEUMBaHUN
JOKyMeHTOB. ClieslyeT OTMETHUTh, YTO K KaTETOPHU «CEKPETHBIX» ObUIM OTHECEHBI JIMIIb
npudauzuTensHo 60 n3 6osiee yem 7 000 TOKyMEHTOB, COJECPIKAIUXCS B MaTepHaiax Jeja.
Hecmotps Ha 310, 2 centsiops 2004 roma angBokatel oOpatwiuck kK Cymny ¢ mpoch0oit
npoBecTH OOJBLIYI0 YacTh CyAEOHOrO pa30MpaTenbCTBa B OTKPHITOM PEXUME, OCTaBUB
3aKpBITOH JIMIIL HEOOJBUIYIO YacTh CyAEOHOro Ipolecca, CBI3aHHOTO C PacCMOTPEHHEM
SIKOOBI «CEKPETHBIX» JIOKYMEHTOB. OJTa mnpockba Obula orkinoHeHa Cymom. 4 OkTiI0ps
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2004 roga HaydajJacsa A0HIpocC CBI/IﬂCTGJ’IGﬁ. I'-u HI/I‘IyI‘I/IH KaTeroOpruieCK OTpullajl CBOKO
NpUYaCTHOCTL K KaKOMy-J'II/IGO us3 HpeCTyHJ'IeHI/Iﬁ 1 BOCIIOJIL30BAJICA CBOUM IIPpaBOM HE
JlaBaTh Moka3aHus. B xoze cy;[e6Horo pa361/1paTenLCTBa He OBLIO MpeACTaBJICHO HUKAKUX
(1)I/I3I/I‘ICCKI/IX WIN TIpsAMBIX J0Ka3aTCJIbCTB, CBA3BIBAIONIUX €TI0 C KakuM-I1ubo U3
HpeCTyHJ’IeHHﬁ, B CBA3U C KOTOPBIMH €MY ObLIH MMPpCABABIICHBI OOBUHEHUS. Hal'[pOTI/IB,
peuiaromMu JO0Ka3aTCJIbCTBAaMU B XOJC cy,ue6H0ro pa36HpaTeJ'ILCTBa CTaJli IIOKa3aHUuA
COOOBUHSIEMOrO I'-Ha HI/I‘IyI‘I/IHa " ApYrux paHee CyAUMBIX MPECCTYIMHUKOB, KOTOPbLIC ObLIH
TMOJYYCHBI OT BTOPBIX U JaXKC TPETbUX JIUILI.

17. Kak C006HIaeTC$I, Korga aaBOKaThbl TI'-Ha anerHa MONBITAJIMCh TOABECPTHYTH
NEPEKPECTHOMY O0ONPOCY CBUIACTECIIA I'-Ha K., MOCIEAHUN OTKa3zajcs OTBeYaTh Ha paa ux
BOIIPOCOB. Kor,ua OHM HAIIOMHUWJIIM €MY, YTO CBUIACTCINU MOIrYT OBITH MPUBJICUCHBI K
OTBCTCTBCHHOCTH 3a OTKa3 OT Jauu HOKa3aHPII7[, CyAbs HE corjlaCujiiachb ¢ HUMH, 3aABUB, YTO
CBUACTCIIb MOKET OTKA3aThCA OTBCUATh Ha BOIIPOCHL. CyZ[bH TaKXXC HC IMO3BOJIMJIA aIBOKaTaM
I'-Ha HI/I‘IyFI/IHa 3a4aThb Ir-Hy K. BOIPOCHI 0 YEPTAX €ro XapakTepa u 61/10rpa(bm1, 3as1BUB, YTO
TaKHUE€ BOIIPOCHI «HCYMCECTHBI.

18.  HUcrounmk yTtBepkaaer, uro 9 mexadps 2004 roma cyapsi pacmycTHIa KOJUICTHIO
MIPUCSKHBIX, COCIABUINCh HA TO, YTO CEMEPO IPUCSKHBIX OTKA3alUCh Y4acTBOBATh B
pasouparenbcTBe. VICTOUHHK YTBEPIKIALCT, YTO CYAbS cJieiialia 3TO, OCKOJBKY OHA OXKH/aa,
YTO MPUCSDKHBIE onpaBnaloT r-Ha [Tuyyruna. 25 suBaps 2005 roga ObuT Ha3HAUYEH HOBBIN
COCTaB KIOPH TMPUCSDKHBIX, M CyAeOHOe pa30bHparesbCTBO BO30OHOBWIIOCH. B xoze
MOBTOPHOTO CIYIIAHHs TIOBTOPUIIHCH BCE OCHOBHBIE IPOOJIEMBI ATOTO CyIeOHOTo Mpolecca.
Cyzbsi OTKJIOHHJIA TIPOCHEOY O MPOBEACHUH OTKPHITOTO CyAeOHOro pasduparenbersa, a Cya
OTKas3al aJBokaTaM r-Ha [IuuyruHa B BO3MOXHOCTH 3a7aTh T-Hy K. BOIIPOCHI OTHOCUTENBHO
€ro yrojoBHoro mpomuioro. Kpome Toro, B Xoae 3aKIIOUUTENbHBIX 3asABICHUN CTOPOH
MPOKYPOP CChUIAJICS HAa MH()OPMALIUIO, COEPIKAILYIOCS B 3asBICHHUSIX CBUIETEIS, KOTOPBIH
JlaBajl TOKa3aHUsl B XOJe IEepPBOro cyneOHOTO pa3OMparesibCTBa, HO HE Y4acTBOBajJ BO
BTOpOM. 24 MapTa 2005 rosa HOBas KOJUIETUS MPUCSDKHBIX MpU3HaNa r-Ha [Iugyrusa u ero
COOOBHHSEMOT0 BUHOBHBIMH I10 JIByM 31M30/1aM OOBHHEHUS B YOMHCTBE U JIByM 3IH30]aM
0oOBUHEHHMS B NOKYIIEHUU Ha youiictBo. 30 maprta 2005 roxa r-u [IuayruH ObuT IPUTOBOPEH
k 20 romam mumieHuss cBob6ozwl. 14 wutomst 2005 roma Bepxosubiit cyn Poccwmiickoii
denepaliii OCTaBUII IPUTOBOP B CHJIE.

ii)  Bropoe yronosuoe merno r-va [luuyruna

19.  Hcrounuk yrBepxaaet, uto 14 anpens 2005 rona mociie BBIHECEHHs IPUTOBOPA T10
IIEPBOMY YTOJOBHOMY feny r-Hy [IndyruHy B paMkax jena, BBIICIEHHOTO B OTAEIHHOE
MIPOM3BOJICTBO, OBIJIO MPEIbIBICHO OOBHHEHHE 110 JABYM SIH307aM yOUICTBA M YeThIpeM
SMM30/aM MOKYIIeHHs Ha youiictBo. Kpome Toro, 4 utomnst 2005 rona r-Hy Ilnuyruny 65010
NPeABSBICHO OOBHHEHHE JOTIOJIHUTENILHO MO OJTHOMY 3IHM30/1y YOUICTBA M OZHOMY SITH30/1Y
MIOKYIIEHUS Ha yOUICTBO. Y TBEPkKIaI0Ch, B YaCTHOCTH, YTO IO MOpy4YeHHUIo T-Ha Hep3nuHa
U APYTHX HEYCTAHOBJIEHHBIX JOJKHOCTHBIX JIMI[ 6aHKa «MeHatem» U komnanuu «FOKOC»
OH OpTaHW30Bajl yOWICTBA TpeX UENOBEK, KOTOPbIC, KaK YTBEPXKIAIOCh, MIMEIH JEJIOBEIC
koHIUKTH ¢ «<FOKOCom».

20. Ucrounuk yrtBepxknmaer, uro 6 wurois 2005 roma 3amecturens [ eHepanbHOTO
rlpOKypopa TIOSIBUJICS B 3(1)I/Ipe HCCKOJIBKHMX HOBOCTHBIX TCIICKAHAJIOB, 3aABHUB O BHHOBHOCTH
T-Ha HH‘{yFHHa U I'-Ha HeBBJ’II/IHas. 9T0 3aCTaBUJIO I'-HA HI/I‘-IyFI/IHa OTKa3aTbCA OT XKCIJIIAHUS
yqaCTBOBaTB B cyﬂe HpI/ICSDKHI)IX, HOCKOHBKy 9TO 3a4BJICHUC CepBCSHO TIOBJIMAJIO HA llaHHl)Iﬁ
COCTaB TPHUCSDKHBIX. XOTA T-H [IudyrnH HEOIHOKpaTHO ofpamancs K CyAbe U
ANeJUAIMOHHBIM CyZaM C JKajo0aMH 110 MOBOJY 3TOTO 3asBJICHHUS, YTBEPXKIas, YTO OHO
HapyliaeT ero mpaBo Ha MPEe3yMIINI0 HEBUHOBHOCTH, BCE €T0 JKaJ0Obl OBIIM OTKIOHEHBI.
Bcero nBa mecsna cnycers, 11 centsiopst 2005 rona, ciiejoBateib B X0/i¢ HHTEPBHIO OJJHOMY

«Ceronnst», «I'eHepasbHas npokyparypa P® o6bsBuia He3iiHa pyKOBOIUTENIEM KHILIIEPOBY,
6 uronst 2005 rona, nmeercs 1o aapecy Www.segodnya.ua/oldarchive/c2256713004f33f5¢
225703500509f04.html.
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n3 MHPOPMAIMOHHBIX KAHAJIOB 3asBWII, 4TO BHHA r-Ha [lnuyruHa moka3ana*. I BHOBb
HEOJHOKPATHBIC KaJoOBl B aJpec CyIbH WM aleJUBINHOHHBIC CYABI IO IOBOAY 3TOTO
3agBJICHUS TaKOke OBLTH OTKIIOHEHBI.

21. Kak coobmaercs, 17 ¢eBpans 2006 roma 3ammra r-Ha [ImgyrmHa 3aBeprumia
paccMOTpeHHe MaTepHaIoB YTOJIOBHOTO Jiefla M Ioala X0JaTaliCTBO B OpsIIKe cTaThu 217
VIIK P® «o BBI30BEe B cymeOHOE 3acemaHWe CBHAETEICH M IKCIIEPTOB W O3HAKOMIICHUH
r-Ha [InqyruHa v ero 3alUTHUKOB C MaTEpHATaMH PO3BICKHBIX U CIICACTBEHHBIX ICHCTBHI».
Bce 31Ti xomaraiicTBa 0 HOCTyIe K 3TUM KJIFOYEBBIM JJOKA3aTEIbCTBAM OBUIM OTKJIOHEHBI.
Cynebusrii porecc Havascs 20 mapta 2006 roga u 3aBeprmics 17 asrycra 2006 roza.

22. HcTouHWK YTBEpXAaeT, 4TO B XoAe CyaeOHOro pa3z0mpaTenscTBa MOCKOBCKHIA
TOPOACKOW Cyx 3aciyman mokaszaHus r-Ha [lmuyruHa uw 4 JApyrux COOOBHHSEMBIX,
6 moreprieBmmx, 56 cBuaerenelf, omHoro cmemuanucra M 4 skcneptoB. Cyn Takxke
paccMoTpell pa3iM4Hble JOKYMEHTBHl W3 MaTepHalOB YroJloBHOro jaena. Kak m B mepBoM
cyaeOHOM mporecce Hax I-HoM [IHdyrHHbIM, He OBLIO MPEACTABICHO HUKAKUX (QU3MYECKUX
WITH MHBIX CYIECTBEHHBIX IOKA3aTENILCTB, YKa3bIBAIOIIUX HA €r0 MPHYaCTHOCTD K OCHOBHBIM
IpecTYINICHUAM. BMecTo 3Toro kaxkaoe 0OBUHEHHE OCHOBBIBAJIOCH HA MOKA3aHUX C YYKUX
CJIOB COOOBHHSEMBIX, IPU3HABLINXCS B COBEPLICHHH NPECTYIUICHUH B X0O/€ CICICTBHS, HO
YTBEp)KAABIINX, YTO OHH OBUIM HAHSATHI JIMLOM, KOTOpPOE, SIKOOBI, HEMOCPESICTBEHHO HIIH
4yepe3 JAPYrHX JIMI COOOLIMIO WM, YTO OTH IPECTYIUICHHS OBUIM OpraHU30BaHBI
r-HoM [IM4yriHBIM ¥ B KOHEYHOM cuete r-HoM HessnuHbiM. [-H [InayruH He npusHan ceds
BHUHOBHBIM HH 10 OTHOMY U3 BBIIBHHYTHIX IPOTHB HEr0 OOBUHEHHUI M YIIOPHO HACTAWBaJ Ha
TOM, YTO HE 3HAKOM HU C OJHUM W3 COOOBHHSEMBIX. Ba)XKHO OTMETHTB, YTO BCE YETBEPO
COOOBHHSIEMBIX B KOHEYHOM UTOT'€ OTKA3aJIMCh OT CBOUX MOKA3aHUMH CIICIOBATEIISAM BO BpeMs
J0Ccyne0HOr0 CoepIKaHus IOl CTpaXKel, B KOTOPBIX OHHM OOBUHSLIN I'-Ha [Tudayruna’.

23.  Kak coobmaercs, Cyn oTkazan anBokaraMm r-Ha I[ludyruHa B mpaBe IOABEPTHYTH
MIEPEKPECTHOMY IOMPOCY COOOBHHSACMBIX, U B pe3yibTaTe 3allUTa HE CMOIJA PACKPHITH
MOJPOOHOCTH 3aroBopa C IEJIbI0 IPHUBJICUCHUS K OTBETCTBEHHOCTH r-HAa lludyrmHa n
r-na Hes3nuHa B Xoze ero cynedHoro pazouparensctsa. Cyll TakKe OTKIOHMI BCE TPOCHOBI
3alIMTHl  TIPEJICTABUTh CBOM COOCTBCHHBIC OIpaBAATENbHBIE JOKa3aTeNbCTBA  JUIS
OTIPOBEp KEHHS YTBEp)KAEeHUH 00BHHEHNS. OTHO 0COOEHHO BOMMIOIIEE PEIICHHE Kacaloch
pyKkornucHoH 3anuckn. OOBHHEHHE 3aKa3aio HOATOTOBKY JBYX SKCIIEPTHBIX 3aKJIIOUCHHH, B
KOTOPBIX YTBEpPXKIAJIOCh, YTO 3allicKa OblIa HamucaHa nodepkoMm [lumuyrnHa, B Hajexne
JI0Ka3aTh, YTO OH OBII MPUYACTEH K IPEINOJIOKUTENBGHO IUIAHUPOBABLIEMYCSl YOUICTBY.
OnHaKo 3aKIIOYEHMS HKCIEPTOB He OBIIM OAHO3HAYHBIMHU. 3ammra r-sa [luayruna
npeacrasuina Cyny cBoero codcTBeHHOTro skcrepra. Heemotps Ha 1o, uyto Cya mo3Bosmi
3TOMY 3KCIIEpTY AaTh IOKa3aHUs, OH HEOOOCHOBAHHO MPOWTHOPHPOBAN 3TH MOKa3aHWS U
OTKa3aJICs MPHOOIINTD UX K JIEITy.

24.  Hcrounuk coobmaer, yto 17 aBrycrta 2006 roma cynmes mpu3Hana r-Ha [lnayruHa
BHHOBHEIM ¥ TIPUTOBOpPIIIA €70 K 21 roxy mumenus cBoboasl. OxHaxo 21 ¢pespans 2007 roga
BepxoBHBIif Cy/1 OTMEHMII 3TOT IIPUTOBOP M PACIIOPSIUIICS O MIPOBEJCHUH HOBOT'O CY€OHOTO
pa3OupaTenbCTBa HOBBIM Cy/Ibeil. BepXOBHBIN Cy/l KOHKPETHO IIOCTAHOBHJI, YTO OCY>K/IECHHE
r-Ha [Inayruna GpUI0 HEOOOCHOBAHHBIM M OCHOBAHHBIM Ha NPEATOJIOKEHHIX. BepXxoBHBIN
CyJ Aajee 3asBWII, 4TO, eciu I'-H [Inayrus OyJer npu3HaH BUHOBHBIM B X0JI€ IOBTOPHOTO
pa3OupaTenbeTBa, CyI IepBOi HHCTaHIIMH I0JDKEH PaCCMOTPETh BOIPOC O BRIHECEHUH OoJiee
cTpororo npuroBopa. HoBblii cyneOHBIN mporiecc Hax r-HOM [IMYyrMHBIM NpOXOIMI C
17 anpens 2007 roma mo 6 asrycta 2007 roma. Kak m B Xone mepBoro cyaeOGHOTO
pasouparensctBa, Cya BOCHPENATCTBOBAT MOIYYEHHIO 3allMTOM JOCTyNa K BaKHOU
nH}opManny, OTKa3aB B YAOBICTBOPECHHH BCEX XOJATAaHCTB 3alIWTHI, 32 HCKIIOYEHHUEM

Bragumup IMepekpect («3Bectusi»), «AnBokars! [IndyruHa noganu B cyx Ha [ eHepaabHyIO
poKyparypy», 3 Hosiopst 2005 roma, umeercst o aapecy https://iz.ru/445396/vladimir-perekrest/
advokaty-pichugina-podali-v-sud-na-genprokuraturu.

Bepa Uenumiesa («Hosast rasera»), «Pewiia cMeHUTh 00cTaHoBKY», 10 anpess 2018 roxa, umeercst
o azpecy http://www.novayagazeta.ru/articles/2018/04/11/76138-reshil-smenit-obstanovku.

Cwm. taxxe Cepreit Opnos, «®Cb npuuactHa k neiy Anekces [Tuuyruna: oguH U3 ee OJIKOBHUKOB B
TeUeHne Jaca jomnpamusain OsBirero corpyanunka "FOKOCa" 13 wuromns», 26 urons 2016 rona,
umeercs mo aapecy http://www.khodorkovsky.com/the-pichugin-case/.
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OJHOTO XOJaTaliCTBa O pPAacCKpbITHM HHpoOpMarmu. HecMOTpst Ha HECOOTBETCTBHS B
MOKa3aHHUSAX YETHIPEX COOOBHHIEMBIX, KOTOPbIE OBIIM IIOBTOPHO JONPOLICHBI B X0JI€ HOBOT'O
cylneOHOro pa3OHMparesibCcTBa B KauyecTBE CBHAETENEH, M B JPYrHX JOKyMEHTax,
IIPEJCTAaBICHHBIX B KayeCTBE J0KAa3aTeNIbCTB, BKIIOUAs YHOMSHYTYIO BBIIIE PYKOIHCHYIO
3anmucky, Cya OTKIOHMJI XOJaTaliCTBa 3allUThl O PpACKPBITHH HHQOpMAIMU WX
MIPEJCTAaBICHUN JOMOIHUTENBHBIX J0KA3aTeNbCTB OJKCIEPTOB. BaXHO OTMETHThH, UTO
r-H [In4yruH ObLI TOIBEPTHYT NOBTOPHOMY Cy/1eOHOMY pa3OMpaTebCTBY Ha OCHOBAHUH TEX
e CaMbIX J0Ka3aTelbCTB, KOTOpble BepXoBHBIM Ccya paHee NpU3HAJI OCHOBAaHHBIMHM Ha
MIPEATIONOKEHUAX U HepocTaTouHbIME. OH cHOBa ObLT ocyskaeH. Ha atot pa3 MockoBckuit
TOPOJCKOH CyJ MpUroBopu r-Ha [IndyruHa K moku3HeHHOMY 3aKJIIOUEHHIO B COOTBETCTBUHI
¢ ykazanusiMu BepxosHoro cyna. Ero 3ammra BHOBL 003kajioBana Ipurosop, Ho 31 sHBaps
2008 roga BepxoBHBIi Cy/ OTKJIOHHII KacCAllMOHHYIO )Kano0y W OCTaBUJI IPUTOBOP B CHJIE,
HECMOTpsl Ha MNPHUHATOE MM paHee pELICeHHE MpPU3HATh HEACHCTBUTENBHBIM IPUTOBOP,
BBIHECEHHBIH I-Hy [In4yruHy Ha OCHOBaHHUM TeX K€ JOKa3aTeJIbCTB.

25.  HcrouHMK yTBEpKIaeT, 4To r-H [IMYyruH No-npeKHEMY COAEPIKHUTCS O CTpaXen 1
YTO €ro NMEepeBOJWIN B Pa3IuuHbIe LICHTPHI COACPKaHUA MOJ cTpaxeil mo Bcel Poccuiickoit
@eneparu. OH Hcuepmaid Bce BO3MOXHOCTH mopaun anewrinuii B BepxoBueii Cyn
Poccuiickoit ®enepannu. OH HEOAHOKPATHO OOpaIiaics ¢ npocb00il 0 MOMUIOBAHUU. DTH
oOpalieHusi OTKJIOHSIJIMCh 0e3 Beskoro paccMorpeHus. CoBcem HenaBHO, 27 MapTa
2017 roma, MOCTYIHIIM COOOIEHHSI O TOM, YTO T-H [IMuyruH ucyes u3 TIopbMbl JlehopToBo
U YTO €r0 CeMbs M aJBOKAThl HE 3HAIOT, KyJa ero ormpaBuid. [lo3gHee oH okasaics B
UCTIPABUTEIBHON KOJOHUH «YepHbIN AeabQUH», OMHOW U3 CAMBIX IEYAIbHO U3BECTHBIX U
pobseMHBIX TIOpeM B Poccuiickoii denepaliu, Iie OH U HaXOIUTCS 0 Ceil JICHb.

d) TIpaBoBoii anamu3

26.  VcrouHuMk yTBEep)KZaeT, YTO IO MPHYMHAM, HW3JI0KEHHBIM HUXKE, JIMILICHHUE
r-na [IlnuyruHa cBoOOJBI SIBISIETCS IMPOM3BOJIBHBIM M Tmojnanaer mnoj kareropuro 111,
MIPUMEHUMYIO K JIeIaM, TIPeICTaBIsieMbIM Ha paccMoTpeHre Pabodeit rpymme.

i) Kareropus 11

27. CornacHO HCTOYHHKY, B JIaHHOM Clly4yae [pPaBUTEIbCTBO  HAPYLIMJIO
MHOTOYHCJICHHBIE TIpOlleCCyallbHBIe TPEeOOBAaHUS KaK MEXIYHApOJHOIO IpaBa, TaKk H
BHYTPEHHETO 3aKOHOJATENbCTBA. IIpomoinkaromieecs copep:kanue r-na Ilnuyruna mof
CTpaKkel SIBJISETCS IPOU3BOJIBHBIM B COOTBETCTBUHU ¢ KaTeropuei II1I.

ii)  Apecr 6e3 mpembsBICHUS Opiepa

28.  CormacHo wucroynuky, yrpoM 19 wutons 2003 roma r-u IluuyruH Haxomuics
JIOMa, KOrJa K HeMy sIBWICA IOJIKOBHUK ['ocyaapcTBEHHOU INpokypaTypsl Poccuiickoit
Ddenepayivi B COMPOBOXKACHUN 3 COTPYAHHKOB DenepanbHON CiIyKObl 0C30MaCHOCTH |
18 BoopyxeHHbIX cOTpyaHUKOB noapasaeienus PCh «Ainbda». OHE 00BICKUBAIH €r0 JOM
B TEYEHHE UYETHIPEX YacOB, a 3aTeM YBE3JH €r0 B HAPYYHHKH, HE MPEJOCTABUB HUKAKOTO
MMUCBMEHHOTO pa3pemeHns Ha apecT. VCToyHmK HamommHaeT, uro Pabodas rpymma
HEOJHOKPATHO 3asBIIsAJIa, YTO apecT 0e3 opjaepa JOIyCcKaeTcs TOJIBKO TOTAa, KOTJa apecT
MIPOU3BEICH HAa MECTe MPECTYIUICHUS WIM Ha OCHOBAaHUM YPE3BBIYAMHBIX ITOJTHOMOYHIA,
KOTOpbIE OTBEYAIOT BCEM APYTHM MPOIECCYATbHBIM TapaHTHSIM®, 9TO B JAHHOM cCiydae
HempuMeHHMO. Il03TOMY HCTOYHHMK YTBEp)KTAeT, 4YTO B IEPBOM YTOJOBHOM [eiie
r-ga [IngyrnHa oH OBUT B3AT IOA CTpaky Oe3 opiepa Ha apecT B HapylIeHHWE ITyHKTa 2
crareu 9 Ilakta m mpunHnuna 12 CBoja NMPHUHIUIOB 3allUTHl BCEX JIUI, ITOABEPTracMBIX
3aJIep KaHuI0 WM 3aKITIOYEHHIO B KaKO# ObI TO HU OBIIO (hopme.

iii)  TIpoayieHne cpoka CoJepKaHUs MO CTPaXKeH JI0 Cy/a B HApyIIEHUE NPE3YMIILHUHU B [0JIb3Y
0CBOOOXKIEHHUS IO 3a7I0T

29. Hcrounuk ormeuaer, yTo B myHKTe 3 crath 9 I[lakTa COOEpKUTCS HPE3yMITLUS
OTKa3a OT JOoCyneOHOro coaepikaHUs mop crpaxkeid. Kommrer mo mpaBaM uyenmoBeka

6 Cwm. muenne Ne 30/1993 u E/CN.4/1994/27.
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HCTOJIKOBAJ 3TO IMOJIOKECHHE KaK Tpedyrolee ydera HHIUBUAYATbHBIX 00CTOSTEIHLCTB TOTO
win uHoro juna’. Pabouass Tpymma HEOAHOKPATHO MPHUMEHsIA 3TH OOIIUe MPHHIHIIBI,
TIOTBEPXKIasi, 9YTO JOCyNeOHOE CONEpKAaHUE IO CTPaXKEeH IODKHO OBITH MCKITIOYCHUEM,
NPUMEHSIEMbIM B HMHAWBUIYalbHOM MOpPSJKEe, & HE CTAaHIAPTHBIM MEXaHU3MOMS.
B cootBercTBHM ¢ YTOn0BHO-TIpoLieccyalnbHbIM KoAekcoM Poccuiickoil denepannu cynps
00s3aH, B YAaCTHOCTH, YYHTBIBATh «TSDKECTh MPECTYIDICHUS, CBENEHUS O JMIHOCTH
MOTO3PEBAEMOT0 FIIM OOBHHSEMOTO, €ro BO3pPacT, COCTOSHHE 3/I0pOBBS, CEMEHHOE
MIOJIOXKCHHE, PO 3aHATHH W APYrHe OOCTOSTENBCTBa» W MOXKET KOPPEKTHPOBATH MEPHI
IpecevYeHUs] Ha OCHOBAHWU OIPEICIICHHUSI BEPOATHOCTH TOTO, YTO OOBHMHACMBIH MOXKET
CKPBITBCSI OT CyZAa, IPONOJDKATh 3aHUMATHCS NPECTYHNHOH AeATeNFHOCTBIO, YIPOXKaTh
CBUJICTENISIM HJIM UHBIM YYaCTHUKAM ITPOM3BO/ICTBA MO YTOJIOBHOMY Aeiy’.

30.  HcTouHHK OTMEYaeT, 9TO B paMKaX IIEPBOT0 YTOJIOBHOTO Jieia r-Ha [InayruHa oH ObIT
apectoBad 19 wmrons 2003 roma. B xome mepBoro ciymanws ero mena cyabeit 21 wioHs
2003 roma, xak mo3gHee m3iaran EBpOmeWCKWil Cyd MO IpaBaM YENOBEKa, «aIBOKATHL..
NPOCHIM MPOKYpOpa MpPEACTaBUTh B CyI MaTepHaibl, CBHIACTCIbCTBYIOLIME O HAIUYHH
PasyMHOTO MMOJ03PEHHUS B OTHOLICHHH 3asBUTEINS. [IpOKypop OTKa3all B 3TOM, COCIaBIIUCH
Ha KOH(QHACHIUAIBHBII XapaKkTep cIeAcTBUA» .

31. Hcrounmk cooOmaer, 4To B MEPHOA MEKAY 3THM NEPBOHAYAIBHBIM CITyIIaHUEM U
11 wrons 2004 roma, xoraa geno OBUIO TIEpeaHo B Cyn, I'-H [IMdyruH BHOBH 0OpaTHIiCS C
pock00it 00 0CBOOOXKICHHH IO 3aJI0T U 00KaJIOBAJ OTKA3 B YAOBJICTBOPSHHUH STHX MPOCKHO
HEe MeHee JecsiTH pa3. Bce 3Tm xonartaiicTBa OTKIOHSINCH 0€3 BCSKOTO PAacCMOTPEHHS,
NIPUYEM CYABH TOJIATAINCHh HMCKIIOYUTENBHO HA TSDKECTh IPEIBSIBICHHBIX OOBHHEHHH.
B uHOMBHAYanbHOM MNOPAAKE €ro OOCTOATENbCTBA HE YYMTHIBAIHCh. IloMHMO BechMa
HEOOBIYHOTO MOPAJKA PACCMOTPEHUS 3TOTO JeNa, I'-H [In4yruH comepskaics B yKa3aHHBIA
NIEpHO/l BPEMEHHU B CIEICTBEHHOM H3oisaTope denepanbHoN ciyxObl 0€30MacHOCTH TOA
HA/30pOM pa3BedbIBaTENbHON cIy)Obl Poccuiickoit ®emepannm, a He B H30IATOPE,
HaXOJAIIeMCsl B BelleHNH MUHHUCTEPCTBAa BHYTPEHHUX Jei. DTo moOyammo EBpormeiickuii
CyJI 10 TIpaBaM 4eJIOBeKa MPU3HaTh HapylleHue npasa r-Ha [Tnayruna Ha ocBoOOXICHHE 10
cyJia B COOTBETCTBUH C ITyHKTOM 3 crarthi 5 EBporeiickoif KOHBEHIIMM O MpaBax 4eI0BeKa.
B otHomennn pocynedHoro coxaepxanus r-sa IImuyrmna nop crpaxkeit Cyn npumen K
BBIBOJy O TOM, YTO, «HE PacCMOTpeB KOHKpETHbIe (DaKThl WM aJbTEPHATHBHBIE «MEPHI
MIPECEYEHUs» W I10JIarasich B OCHOBHOM Ha TSDKECTh OOBMHEHHH, BIACTH NPOAJIEBAIN CPOK
COJICp)KaHMsl 3asABUTENST TOJA CTpaXed Ha OCHOBAaHMAX, KOTOPbIE, XOTS M SBIISIOTCS
«COOTBETCTBYIOIIMMI», HE MOTYT paccMaTpHUBaThCsl B KaueCTBE «IOCTAaTOYHBIX» HA BECh
NIEPHOJ] COACPKAHHMS MO CTpaxen»!.

32. TlodToMy HCTOYHHMK YTBEPXIAeT, YTO B XOJE€ IEPBOrO YrOJIOBHOTO Jiena
r-vHa [Tnuyruna oH comepskaics oJ| CTpakel 10 cyna B HapyIIeHHEe ero Npasa Io IMyHKTY 3
crateu 9 [lakTa Ha MHIMBHIYAIFHOE OINPEEICHNUE TOT0, MOXKET JI OH OBITH OCBOOOXKIECH
TI0/I 3aJI0T, M €CJIM /1a, TO Ha KaKUX YCJIOBHSIX.

iv)  IIpaBo Ha mybGnu4yHOe cyneOHOE pa30HpaTeabCTBO

33.  VcrouHMK yTBEp KIaeT, 4TO C CAMOr0 Hayajla pacCMOTPEHHUS IIEPBOTO YTOJIOBHOTO
Jena r-Ha [Tnuyruna BIacTy yTBEpaKIaH, 4TO €ro AeJ0 KacaeTcs «rOCyJapCTBEHHBIX TallH»,
YTO ONpaBJbIBACT NPOBEACHHE 3aKPHITOr0 cyaeOHoro pasouparenscrBa. [lo3nHee
BBIICHUJIOCH, YTO TONIBKO 60 13 mpuMepHo 7 000 1OKYMEHTOB 110 J1eiTy OBIITH «CEKPETHBIMI,
OJIHAKO HEOJHOKpPATHBIE NMPOCHOBI a/JBOKATOB I-Ha [IMYyrMHa O NPOBEAEHHH OTKPHITOTO
cyae0HOro pa3dupaTenbCTBa C yUacTHEM IPUCSDKHBIX 3ace/aTenel, Ipu KOTOPOM 3aJ cya
MOXET OBITh 3aKpBIT JUIsl JIIOOOTO CIyIIaHMs, CBSI3aHHOTO C «CEKPETHBIMU» JIOKYMEHTAMH,
ObUTH OTKJIOHEHBI. BMecTo 3T0T0, HECMOTPSI Ha TO, YTO OOBHHEHHMS 110 TIEPBOMY YTOJIOBHOMY

Cw. 3ameuanwne obmero mopsiaka Ne 35 (2014) Komutera o Borpocy o cBo60e 1 JIMIHOI
HETIPUKOCHOBEHHOCTH, IIYHKT 38.

8 Cwm., nanpumep, muenus Ne 24/2015 u Ne 62/2017.

YTro510BHO-TIpOLIECCYaNIbHBIN KOAEKC, CTaThu 97 1 99.

EBpomnelickuii cyJ 1o mpaBaM desioBexa, neno [luyyeun npomus Poccuu (3asiBuenue Ne 38623/03),
IIyHKT 9.

1 Tawm xe, mynkTer 142-143.
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naeny r-Ha IluyyrvHa Kacajauch JIMIIb 3aypSAHBIX YrOJOBHBIX IIPECTYIUICHWH, Bce
npeBapuTEIbHBIE CIyIIaHHs, IEPBOe CyAeOHOE pa3dupaTeabCTBO U MOBTOPHOE CyneOHOe
Ppa3dupaTenbCTBO MPOXOIUIH B 3aKpbIToM peskume ¢ utoist 2004 rona o urons 2005 roxa.

34. VcrouyHMK OTMEdYaeT, 4TO B CBOEM pEIICHHHM MO MNEPBOMY YroJOBHOMY M€y
r-ua IInuyruna EBponeiickuil cyn IO IpaBaM 4YelIOBEKa MOATBEPAMI, YTO «OTIPABICHUE
NpaBOCY/IHs, BKJIIOYas CyAeOHbIe pa3OMpaTeNbCTBa, SBISETCS JITUTUMHBIM, €CIH OHO
npoBoauTcs myomuuno»'?. Cyn oTMmeTwi, 4to B EBpOMEWCKoil KOHBEHIMH O TMpaBax
YeJI0BeKa IPeyCMOTPEHBI HCKITIOYEHUS U3 IIpaBa Ha IyOIMYHOE pa30MpaTenbCTBO, KOTOPhIe
BKJIIOYAIOT COOOpaXXEHUsT «MOpaJIW», «OOIIECTBEHHOTO TOpSAAKa» M «HALMOHAJIHHOM
0€3011acHOCTH, OJHAKO IIPUILIEN K BBIBOMY, UTO B JieJie I'-Ha [In4yruHa «HeT cCBUAETENbCTB
TOTO, YTO 3TH YCIOBHS ObLIH COOMIOACHBI»E. B YacTHOCTH, OH MOSICHII, 9YTO MOCKOBCKHi
TOPOJICKOH CyJI «HE CTal MOAPOOHO OCTAaHABJIMBATHCS Ha IIPUYMHAX TPOBEACHHS 3aKPhITOTO
cynebHoro 3acenanus. OH He ykas3all, Kakhe HOKYMEHTHl B MaTepuajax Jela CUHUTAIHIChH
COZEp KALUMU I'OCYJapCTBEHHYIO TaliHy WK KaK OHU CBSI3aHBI C XapaKTEPOM U CYILECTBOM
0OBHHEHHI»; KpOME TOro, «MOCKOBCKHI TOPOJACKOH Cya HE OTpearrpoBaj Ha MPOCHOy
3asBUTENS O MPOBEJCHUH OTKPHITOrO CyZAeOHOro pa3doupaTenbCcTBa NPU YCIOBHU 3aKPBITHS
3aje cy/a AJIsl MPOBEJICHUS OJJHOTO WIIH, B Cly4ae HEOOXOANMOCTH, HECKOJIBKHX 3aceiaHui
B 3aKpBITOM pexxuments. Takum oOpazom, EBporeiickuii cy mo mpaBaM 4eoBeKa MpH3HAI
HapylieHne nyHkTa 1 crateu 6 EBpomneiicKoil KOHBEHIMHU O TpaBax 4ejaoBeka’®.

35. IlodTOMy MCTOYHHMK yTBEpIKIAET, YTO B MEPBOM YIOJIOBHOM Jeine r-Ha [Inuyruna
ObLIO TalKKe HApyLNIeHO €ero MnpaBo Ha IyOnuuHoe CcyaeOHOe pa3OHpaTensCIBO,
IpeaycMoTpeHHoe MyHKToM | ctateu 14 [lakra.

v) IIpaBo Ha AOCTYII K aJBOKATy M Ha JOCTATOYHOE BPEMs M BO3MOKHOCTH JJIsI [TOJrOTOBKH
3aIATHI

36.  VcrouHuk yTBep)KIOaeT, 4TO B XOJ€ INEPBOrO YroJIOBHOrO Jnena r-Ha Iluuyruna,
HA4YaBIIETOCS B JIEHb €ro 3ajiepyKaHus, T-Hy [IM4yruHy HEOJHOKpPAaTHO OTKa3bIBAIH B
JIOCTYTIE K aJBoKaTy. Bo Bpems 1ocyneOHOro cosepkaHus Mo CTPAXKeH ero nepuoandecku
JONpAIlIMBajl B OTCYTCTBHE aJBOKaTOB, a ciuefoBatenun dDexepalbHON  CIyXKObI
0€3011acHOCTH OKa3bIBaJIM Ha HEro JaBJlieHUe, IPUHYXK/as JaTh JIOKHbIE OKa3aHHUs POTUB
pyxoBoauteneit «KOKOCa» r-na Xonopkosckoro u r-Ha Hessnuna. Kpome toro, Bmactu
Poccuiickoit denepannuyu HEOAHOKPATHO OTKA3bIBAIM €r0 aJBOKAaTaM B JIOCTYIIE K CBOEMY
MO/I3AIUTHOMY, B TOM urciie 19 utons, 14 uromnst u 21 utonsg 2003 roxa u 19 mapra 2004 rona,
a TaKkXKe U B IpyTHe JaTHI.

37. UcrouHuk panee HANOMHHAET, YTO pAacCieJOBaHUE OBUIO 3aBEPIICHO TOJIBKO
30 suBaps 2004 rona, Korja ero ajBokatam ObUI HAKOHEL[ pa3pelieH JOCTYI K MaTepHaiam
€ro mepBOro yrojoBHoro nena. [-Hy [IudyruHy ¥ ero ajBoKaTaMm MHPHUIILIOCH (U3MISCKH
HAXOIUTHhCS B HEOOJBINON, MIOXO OCBEIICHHONW KOMHATE B 3[MaHUM Cylda IS U3ydCHHS
JIOKYMEHTOB, B TOM YHCJIC MHOTHX PYKOIIMCHBIX MOMETOK, CICIAHHBIX B XOJC JOMPOCOB.
OHH ObUTH OTPaHUYEHBI B TOM, HACKOJIbKO YaCTO M HA KaKOe BPEMs UM MPEIOCTABIISICS
JOCTYyIl K Marepualiam, W 10 KpailHel Mepe B OJHOM cjydae UM ObLJIO 3alpelieHo
(OoTOKOTIMPOBATh JOKYMEHTHI, JaXX€ 32 CBOW CUET, YTO emle OOJbIIe 3aMeIsI0 U3ydeHHe
marepuanos. [To mpockbe o6BuHeHUS 24 Mast 2004 rona cyn pacopsiAUICs, 9TOOBI 3aIuTa
3aBepIIIa pacCCMOTpEHUE MaTeprasioB nena kK 4 utons 2004 roga BOMPEKH PemuTebHBIM
Bo3paxkeHHsM 3amuThl. CyeOHBII Mpoliece Havajcs Henenro cycts, 11 uronst 2004 roxa.

38.  HcrouHuk yTBepXkIaeT, 4yTO B XOJE BTOPOTO YroJIOBHOTO Jeia r-Ha IluuyruHa
MOCKOBCKHII TOPOACKOH CyI HEOIHOKPAaTHO OTKa3bIBaJl €ro aJBOKaTaM B JOCTyIlE K
MaTepuanaM yrojJoBHOTO A€ja, KOTOPbIe BKIIOYAIN CIEACTBEHHBIC MATEPHAIIBI MO KEPTBAM
yOMHCTB M MOKYIIEHUH Ha YOHIHCTBO, B KOTOPBIX OH, COOTBETCTBEHHO, OOBHHSIICS.

39.  HcrouHHK OTMEYAEeT, uTO MpaBo r-Ha [lnduyruHa Ha TOCTYI K aJBOKATy IO MEPBOM
y y y y
YTOJIOBHOMY eIy TakXe HEOZHOKPATHO Hapymrajaock. IIpom3BOIbHO M HEOOOCHOBAHHO

Tam xe, myHkr 185.
Tam xe, myHkTel 186 u 188.
Tam xe, myHkr 188.
Tam xe, myHkr 192.
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vi)

OTpaHWYMBas JOCTYIl €ro aJBOKaTOB K MaTepuajaM Jeja, BJIACTH NPENATCTBOBAIH
OCYIIECTBIICHHIO €T0 TpaBa Ha JOCTATOYHOE BPEMsI M BO3SMOXKHOCTHU IS IOATOTOBKH €O
3aIUTEHL.

40.  CornacHO UCTOYHHKY, IpaBo T-Ha [ImyyriuHa Ha JOCTYI K aJBOKATy M €r0 MPaBo Ha
TO, YTOOBI €ro aJBOKATHI PACIIOJAaralid JOCTATOYHBIM BPEMEHEM M BO3MOXKHOCTSMH I
MTOJITOTOBKH €TO 3aIIUTHI COTJIAaCHO IyHKTY 3 b) crathu 14 Ilakta, OpUIM HapyIICHHI Kak B
HIEPBOM, TaK U BO BTOPOM YTOJIOBHBIX JENax.

[IpaBo npoBOIUTH NEPEKPECTHBIN TONPOC U BBI3BIBATH OCHOBHBIX CBUACTEIEH

41. UctouHmK yTBepXKIaeT, 4YTO B XOIe CyAeOHOTo pa3dmparenbcTBa HE OBLIO
NPENCTaBICHO HUKAKUX (QU3MYECKHX WIM HPSIMBIX JOKA3aTENbCTB, CBS3BIBAIOIINX
r-da IluayrmHa ¢ KakUMH-THOO SIH30JaMH, IO KOTOPBIM €My OBUIM IpeAbSBICHBI
OOBHHEHUS, M HU OJJHO M3 HUX He OBUIO IPEICTAaBICHO B CyJe — HHU 110 €ro NepBOMY, HH 110
BTOPOMY YTOJIOBHOMY JICITy.

42. CorjmacHO HCTOYHHKY, B paMKax IIEpBOTO YTOJOBHOTO snena r-uHa IludayrunHa
€IMHCTBEHHBIC TpEJIoyiaracMple IOKa3aHWs OYEeBHALNA NpOoTHB TI-Ha [lmuyrmnHa OblM
HoJTydeHsl oT r-Ha K., cepuifHOro HaCHIbHUKA M yOHHIIBI, YK€ OTOBIBABILIETO MOXKU3HEHHOE
3aKJII0YCHHE B KOJIOHUH cTpororo pexuma. ['-H K. yTBepxaan, 9yTo ObII CBHIECTENEM TOTO,
KaK O/IMH YeJIOBEK OeceqoBal ¢ T-HOM [IMIyruHbIM 00 yKa3aHHAX B OTHOLICHHH OJHOU W3
JpYTHX XKepTB 10 JaHHOMY aeny. I'-H K. He yTBepxknai, 4To Ha caMOM JeNe CIbIIal 3Ty
6eceny. Kpome Toro, xotst r-H K. yTBepknan, 4To BcTpedaics ¢ r-HOM I[IndyruHeIM B
1999 rony, oH He cMoOr OMO3HATH €ro Ha O4HOH cTaBke. I'-H K. Taxke HEOJHOKPATHO MEHSII
CBOU MTOKa3aHUs BO BPEMS JIOIIPOCOB.

43. Hcrounuk COO6H.la€T, 4YTO, KOIrJa aaBOKaTbl TI'-Ha HI/I‘IyTI/IHa IIOIIBITAJTUCH
NOABCPTHYTh MNCPCKPECTHOMY AOIPOCY I'-Ha K., HOCJ'IGI[HI/Iﬁ OTKa3aJiCd OTBCYATb Ha pAnd
BAaXXHBIX BOIIPOCOB. Kor;[a 3alIUTHAUKA HAIDOMHWIIK €My, YTO CBHUACTCIN MOIYT OBITh
MPUBJICUCHBI K OTBCTCTBCHHOCTU 3a OTKAa3 OT Aa4un HOKaSaHI/Iﬁ, CyAbs HE COIJIaCujacChb C
HUMHU, 3a9BUB, YTO CBUACTCIIb MOXKET OTKA3aTbCA OTBEYATH HA BOIIPOCHI. KpOMC TOTO, KOTJ1a
aABOKATbhl 3alllATBI MOINBITAJUCh TIOABCPIrHYTH TI-Ha K. NEPEKPECTHOMY  JIOIIPOCY
OTHOCUTCJIBHO €T0 YTOJIOBHOI'O IPOLUJIOTO U TOT'O, YTO IMPOKYPOPLI MOIJIA OBl MPEJIOXKUTL
€My B 00MEH Ha ero IoKa3aHUs (HaHpI/IMep, COKpalIeHHUe CpOKa €ro HaKaSaHI/Ii{), Cyabs
npepBajga 3alllUTHUKOB, 3asiBHB, YTO BOIPOCBHI O 4Y€pTaX XapaKTepa U MOTHBAX Jda4U
nokasanuii r-ua K. sBistrorcs «HCYMCCTHBIMU».

44,  VICTOYHHMK OTMEYaeT, YTO TPH PAcCMOTPEHHMH 3TOrO BOIIPOCA B paMKax IEpBOTO
yroJioBHOTO Jena r-Ha [Inuyruna EBpomneiickuii cyn o mpaBaM yesoBeKa yCTaHOBHII, YTO
nokazaHus r-sa K. ObUTM €IMHCTBEHHBIM IIOJIyYEHHBIM MO TIPHUCSTOW CBUAETEIHCTBOM
OUYEBH/IIA O NMPUYACTHOCTH 3aSBUTENII K HHKPUMHHUPYEMBIM yoOumiictBam. O4eBHIHO, YTO
3T0 ObUIO OBl BECOMBIM JOKa3aTeJbCTBOM, 0€3 KOTOPOrO INAHChl Ha BBIHECEHHE
OOBHHHUTEIBHOTO MPUIOBOPA 3HAUYMTEIHFHO YMEHBIIWIUCE OBL. 10 3TOH pryiHe OHO MOXET
CUHMTATBCSI PELIAIONIMM J0Ka3aTeNbCTBOM BHHOBHOCTH 3asBUTENA . EBpomneiickuid cya mo
IIpaBaM 4YeJIOBEKa Jlajee OTMETHII, YyTo T-H K. He pe/icTaBiI HUKaKuX OCHOBaHUH JUIs 0TKa3a
OTBEUaTh Ha 3aJaHHBIE €My BONPOCHL. B uacTHOCTH, OH HE CCbUIajcd Ha CBOE NpaBO HE
JlaBaTh IIOKa3aHWs NpOTHB camoro cebs. Korma angBokaTbl 3asBUTENsT MONPOCHIH
IIpeJCceNaTeNbCTBYIOIIETO Cybl0 HAIOMHUTH I-Hy K. 0 ero mpeaycMoTpeHHOH 3aKOHOM
00513aHHOCTH OTBEYATh Ha BOIIPOCHI M O €r0 BO3MOXXHOM YrOJIOBHOIM OTBETCTBEHHOCTH 3a
OTKa3 OTBEYATh Ha HUX, CyJIbs 3asBHUJIA, YTO I'-H K. MOXKET 0TKa3aThcs OTBEYaTh Ha BOIIPOCHI.
EBpomneiickuii cy 1o paBaM 4eJI0BEKa HE MOT He IPUHTH K BBIBOJLY O TOM, UTO B PE3YyNbTaTe
0€30CHOBATENHLHOTO TOCTYIIKA MPECEAaTeNIbCTBYIONIETO CYAbH, paspemuBiiei r-uy K. He
OTBEYaTh Ha HEKOTOPHIE BOINPOCHI 3alUTHl, OBUIO CYIIECTBEHHO OTPAHHMYEHO IPaBO
3asBUTENS JaTh OTBOJ 3TOMY CBHAETENIO U OCIIOPUTH €ro IOKa3aHWs, 4TO emle Oosblie
yCcyryouiaocr TeM, 4TO €My He pa3pellniM 3agath r-Hy K. Bompocsl, Kacaromuecs
OTIpeIeTICHHBIX MPUYMHAM, KOTOPbIE MOTJIM OBl TI0I0pBaTh JJOBepHe K HeMy. EBpomneiickuii
Cyl MO INpaBaM YeJIOBEKa YCTAaHOBWJI, YTO BCJIEACTBHE ITOrO HMMEJIO MECTO HapyIIECHUE

16 Tawm xe, mynkr 200.
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vii)

nyHKTOB | (IpaBo Ha crpaBeaIBOE cyeOHoe pa3dupartensctBo) U 3 d) (paBo MPOBOIUTH
MEPEKPECTHRIN NOnpoc cBueTeneit) cratbu 6 Koupenuut’.

45,  VCcTOYHHMK YTBEp)KIAeT, YTO 3TU HapyIIEHHsS MMEIU MECTO B XOJA€ KaK IepBOro
cylneOHOro pa3OHparTensCTBa, TaK W BTOPOIO CyAEOHOro pa30MpaTenbcTBa, KOTOPOE
Hadazoch B stHBape 2005 rona nocne Toro, kak B Aekadbpe 2004 rona KoJuIerus NpUCSxKHBIX
Obu1a pacrynieHa. ['-H K. BHOBB a oka3aHus, ¥ Cy/ibsl 0TKa3aach 3aCTaBUTh €T0 OTBEYATh
Ha BOIPOCHI 3allUTHI, a 3aluTe ObUIO OTKA3aHO B IpaBe 3aJlaBaTh BOIPOCHI O YepTax €ro
XapakTepa U MOTUBaX Aa4yM MOKa3aHUH.

46. KpomMe TOro, MCTOYHHK COOOIIACT, YTO B paMKaX BTOPOTO YTOJOBHOTO Jeja
r-sa [ImayruHa MOCKOBCKHI TOPOJCKOI CyJ MOJHOCTHIO OTKAa3al aJBOKAaTaM 3allUThl B
IpaBe Ha MPOBEJACHUE TMEPEKPECTHOTO JOMPOCca YETHIPEX COOOBHHSIEMBIX I'-Ha [IndyruHa.
BaXHOCTh 3TOr0 OTKa3a cTaja OYEBHIHOM MO3[HEE, KOrJa BCE YEThIPE COOOBHHACMBIX
OTKAa3aJIUCh OT CBOMX MOKA3aHUH, B KOTOPBIX OHM OOBUHSLIH I'-Ha [THuyruHa B mpu4acTHOCTH
K yOMHCTBaM U MOKYIICHUSM Ha YOWHCTBO, 3asBHB, YTO CJICAOBATCIU BEJCIH MM HAa3BaTh
uMeHa r-Ha [luuyruHa W r-Ha HeB3nuHA, O KOTOPBIX, KaK BIIOCJICACTBUHU 3asBHIIH
COOOBHHSIEMBIC, UM BOOOIIe HHYero He ObUIO wu3BecTHO. Kpome toro, xots Cyxa
NepBOHAYAILHO TI03BOJIMJ  MPEJCTaBICHHOMY 3alllUTOH JKchepTy-rpadojory nathb
MOKa3aHus O TOM, YTO I-H [IMYyruH HE MHcan 3amKcKy, SKOOBI UMEBIIYH OTHOIICHHUE K
MOKYIIICHUIO Ha YOWHCTBO, MO3HEEe OH 03 KaKUX-Tr00 OCHOBAHHU MPOHUTHOPHPOBAT 3TH
MOKa3aHMs U OTKA3aJICs IPUOOIIUTh UX K JICITY.

47.  VcToyHHK OTMEdYaeT, 4YTO MpPH PACCMOTPEHHHM BTOPOrO YrOJOBHOTO Jiena
r-Ha [Tuuyruna EBponeiickum cynoM o mpaBaM denoBeka 3ToT Cya MOSICHUIL, YTO «KOrja
HaIlMOHAJIBHBIC CYIBI OTKA3bIBAIOTCS NMPUHUMATh B Ka4eCTBE JHOKA3aTEIbCTB 3aKIIOUCHHUS,
IIOJITOTOBJICHHBIE «CIICIIUATIUCTaMUy, OHU HapyIIaroT MPHHLIUI PaBEHCTBA COCTA3ATEIbHBIX
BO3MOXHOCTEI»!®. 3aTeM OH OTMETHI, YTO «IKCIEPTHBIC 3aKITIOUCHHUS, NPEICTABICHHbIC
O0OBMHEHHEM B Cy/l B 000CHOBAaHHE TEX MJIM MHBIX KOHKPETHBIX 3JIEMEHTOB, OBbLIN MOJYYEHBI
0e3 y4acTus 3alIMTHl. 3aluTe He ObLla IPEeAoCTaBIeHa BO3MOXKHOCTD 3aaBaTh dKCIepTaM
BOTIPOCHI, OCIIAPUBATh UX MMOKA3aHWS WM MPEATIOKHUTH CBOMX COOCTBEHHBIX SKCIIEPTOB IS
BKIIOUEHHST B coctaB rpymmei»®. Cym moaTBepami, d9to  «mis  3(pdeKTHBHOTO
OCYIIIECTBJICHHS 3TOTO MIPaBa 3alUTa JODKHA UMETh TaKyIO e BO3MOXKHOCTh IPEICTaBUTh
CBOM COOCTBeHHBIC "dKcmepTHBIe 3akimodeHus »?’. B pesynprate Cya ycraHOBWI (axT
Hapymenust myHKToB 1 1 3 d) crareu 6 EBporeiickoil KOHBEHITHH O MpaBax 4enoBeka.

48.  HCTOYHHMK yTBEpXkKIAeT, YTO NPU PACCMOTPEHUH Kak IIEPBOTO, TaKk M BTOPOTO
YTOJIOBHBIX A€l r-Ha [IndyruHa cyabl HapyIIWIM €ro IpaBa Ha MPOBEACHUE IIEPEKPECTHOTO
JIOIIpOca U BBI30B CBHJIETENCH, MPeayCMOTpeHHbIE B TyHKTE 3 €) crtaTthu 14 [lakra.

IIpaBo Ha Mpe3yMILHUI0 HEBUHOBHOCTH

49, VcTOUYHUK HAallOMUHAET, YTO B paMKax BTOPOrO YroJIOBHOIO jeina r-sa IInuyruna
5 uronst 2005 roga 3amecturens ['eHepabHOTO MPOKYPOpPa MOSBUIICS B 3(HUPE HECKOIBKUX
HOBOCTHBIX T€JIEKaHAJIOB, I'/1e 3as1BUJ1, yTO I-H HeB3nuH nopyuun r-uy Iluuyruny cosepiuTh
youiicTBO. AHaOormuHbIM 00pazoM 11 centsops 2005 roxa cnenoBaTeNb B TEIEBUZHOHHOM
HMHTEPBBIO YTBEPIKIAJ, UTO I'-H [IMIyTHH COBEPINMII MOKYIIICHNE Ha YOUIHCTBO, KOTOpOE OBLIO
OpraHMn30BaHO I'~-HOM HeB31MHBIM M OIUIAYEHO WM.

50. HcroyHuK OTMEYaeT, YTO, KOTAa BTOPOE YrOJOBHOE €0 Tr-Ha IludyruHa
paccmaTpuBanoch EBponeiickum cyom o mpasam 4enoBeka, Cy/1 Hadall CBOH aHaJIu3 3TOTO
BOMpPOCA, OTMETHB, YTO OTH JBAa HMHTEPBBIO JajlM JOHKHOCTHBIE JIMIAa TMPABUTEIHCTBA
Poccuiickoit @eneparun. On mosicHun: «Cya NpUHMMAaeT K CBEICHUIO YTBEPKICHUE
MIPaBUTEIHCTBA O TOM, YTO IIeJIb ATHX CHOPHBIX 3asBICHUN COCTOsIa B WH()OPMUPOBAHUH
0OIIECTBEHHOCTH O Pa3BUTHUU COOBITHH B CBsI3U ¢ neoM 3asButens. Oxanako Cyn cuuTaer,

17
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GE.19-08612

Tam xe, mynkTsr 203-206 1 213.

EBpomneiickuii cy/ o nmpaBam desioBeka, aeno [uyyeun npomus Poccuu (3asBieHue Ne 38958/07),
MyHKT 33.

Tam xe, myHKT 34.

Tam xe, myHkr 35.

Tam xe, myHkr 38.
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YTO 3TH 3aABJICHUS, €CIIM WX OICHMBATh B II€JIOM, HE OBUIM CIETaHBl C JOJDKHOH
OCMOTPHUTEIBHOCTHIO M OCTOPOXKHOCTHION?. 3ateM Cyn 3akmodmi: «CyJl CUUTAET, YTO TU
3asBJICHHUS TOCYIApCTBEHHBIX IOJDKHOCTHBIX JIMI] IO CYTH SIBHJINCH NPHU3HAHWEM BHHBI
3asgBUTENS M MPENONPENCIHIN OLEHKY (DAKTOB KOMIETCHTHBIM CyNeOHBIM opraHoM... Cyn
CYMTAET, YTO OHU BIIOJIHE MOINIM yOEeOuTh OOIIECTBEHHOCTh B BUHOBHOCTHU 3asIBUTEJNIS 10
TOTO, KaK OH OBLI IPU3HAH BUHOBHBIM B COOTBETCTBHHM C 3akOHOM. CooTBeTcTBEHHO, Cyn
CYMTAET, YTO MMEJIO MECTO HapylIeHHE... IpaBa HA NPE3YMILIUI0 HEBUHOBHOCTHY,
MPEAyCMOTPEHHOTO B TyHKTE 2 ctaThu 6 EBporneiickoit KOHBEHIMH O MpaBax yesoBekaZs,

51.  VcrouHumK yTBepXkIaeT, 4TO B XOAE BTOPOTO YrOJOBHOIO Jena r-Ha [luayruna
TOCYAapCTBEHHBIC JOJDKHOCTHBIC JIMIA HAPYIIMJIM €ro IIpaBO Ha MNPE3yMIIHIO
HEBMHOBHOCTH, 3aKpeIieHHOE B ITyHKTE 2 cTaTtbu 14 [lakra.

Omeem npasumeilbcmeda

52. 17 aBrycra 2018 roma Pabowast rpymnma mpenpoBOAWIa YTBEPKACHHUS HCTOYHHKA
MIPAaBUTENBCTBY B paMKaxX CBOEH OOBIYHOM MPOIEAYPhl COOOIIEHHH, 0OpaTHBIIICE K HEMY C
mpock00if mpencTaButh K 17 oxTsi0pst 2018 roma moapoOHy0 HHPOPMALUIO O HEIHEITHEM
MIOJIOKEHHH T-Ha [IndyruHa u aro0ble 3aMedaHts 10 YTBEPKACHHUSM MCTOYHHKA. Pabowas
TpyIIa TakKe MPOCWIa MPABUTEIHCTBO MPOSCHUTH (PaKTHUECKUE U MPABOBBIE OCHOBAHMUA,
OTIPABIBIBAIONINE €r0 IPOJOJDKAIOIICECS COJCpP)KAaHUE II0J[ CTpakei, W IPEICTAaBUThH
MOJPOOHBIE CBEICHHS O COOTBETCTBUH MIPUMEHSBIINXCSI IPAaBOBBIX HOPM H ITPOLIECCYaATbHBIX
JICHCTBUH MEKAyHApPOJHOMY IIpaBy, B YaCTHOCTH HOPMaM MEXIYHApOAHOTO IIpaBa B
obmactu mpaB 4enoBeka, KoTopsle Poccumiickas ®enepamust obs3ana cobmonats. Kpome
Toro, Paboyas rpynmna npusBaia MpaBUTEIbCTBO 00ECIEUNTDH (PU3MUECKYIO H ICHXUIECKYIO
HETPUKOCHOBEHHOCTH T-Ha [IndayruHa.

53. 11 oxtsa06ps 2018 roma mpaBUTENBCTBO OOPATHIIOCH C TPOCHOOH O MPOAJICHUU
KpaiHero cpoka AJIs MPEJCTaBICHHsI CBOETO OTBETA. B cOOTBeTCTBUM ¢ IMyHKTOM 16 CBOMX
MeTo/10B paboTsl Pabowast rpymnma npouiniia cpok MpeACTaBICHUsS] OTBETa TPABUTEIbCTBOM
no 1 wHostOpst 2018 roma. IlpaBUTENBCTBO MPENCTABHIO CBOW OTBET HA IIOJyYECHHOE B
YCTaHOBIICHHOM TopsiaKke coobmienue 1 HosOps 2018 roxa.

54.  Tlo manHBIM paBUTENbCTBA T-H [Tmayrua 30 mapta 2005 roga ObUT OCYKICH KIOPH
MIPUCSKHBIX MOCKOBCKOTO TOPOJCKOTro cyaa mo crathsaM 33 (3), 162 (2), 30 (3) u 105 (2)
YTonoBHOTO Kojxekca M HpUroBopeH kK 20 rojgaM IHIIEHUs CBOOOABI C OTOBIBAHHEM
Haka3aHUs B KOJOHHU CTPOTOrO PEeKMMa Ha OCHOBAHMM MYyHKTa 3 cTaThu 69 yKa3aHHOTO
Kopekca 3a opranmszanmto: a) HamageHus Ha B. JI. KonecoBa u ero m30ueHue 5 okTs0ps
1998 roma npu oTATYAOIIUX 00CTOATENECTBAX; b) mokymenus Ha youiicteo O. H. KoctruHoii
28 HOs0ps 1998 roma mpH OTATYAIOMIMX OOCTOATENBCTBAX; M ¢) youmiictBo 20 HOAOpA
2002 roma cynpyroB ['opWHBIX, COBEPIIEHHOE NMPH OTITYAONINX OOCTOSATEIHCTBAX. DTOT
TIPUTOBOP OBUT OCTaBJICH B CHIIE KacCallMoOHHOM Komerneii dexepansHoro BepxoBHoro cyna
14 urona 2005 rona.

55. Kpome Toro, 6 asrycra 2007 roma r-H Ilnuyrua Obi1 ocyxJIeH MOCKOBCKHM
TOPOJICKMM CynoM 1o ctathsiM 33 (3), 105 (2) u 30 (3) YronoBHOro KojieKca ¥ MPUTOBOPEH
K MOXXM3HEHHOMY 3aKJIIOYEHHIO C OTOBIBAHUEM HaKa3aHWs B KOJIOHWH CTPOTOTO peXuMa Ha
OCHOBaHMH ITyHKTOB 3 M 5 craThu 69 ykazaHHoro Kojekca 3a opranusanuio: a) youiicTsa
B. A. KopnueeBoit 21 suBaps 1998 roma u mnokymeHus Ha YOHMHCTBO ee cymnpyra
. H. KopneeBa; b) youiictBa 26 ntonst 1998 roga mapa Hedrerorancka B. A. Ileryxosa;
C) mokyuieHus Ha yOuiicTBo rnaBel kommanun «East Petroleum Handelsges Mbhy
E. JI. PoiOuna u ero maptHepoB A. 0. MBanosa u 1. JI. ®umnmnosa 24 HosOpst 1998 rona n
5 mapra 1999 roga; n d) ybuiictea H. B. denoroBa 5 mapra 1999 roma. Paccmorpes
aneULIINOHHYIO Kano0y, KaccalioHHas KoJuierist MOCKOBCKOTO ropocKoro cyza 15 uroins
2007 rozma octaBuia IPUTrOBOP B CHUIIE.

56. B pamkax nepsoro yrosoBHoro aeia r-H [Tuayrun 6sut 3agepsxan 19 uons 2003 roga
10 TIOZ03PEHHIO B COBEPLIEHHH NpECTyIUIEHHs Mo cTathe 33 u 4acth 2 a) cratbu 105

22
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EBpomnelickuii cyJ 1o mpaBaM desioBexa, neno [luyyeun npomus Poccuu (3asiBuenue Ne 38958/07),
MyHKT 41.
Tam xe.
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VYronosHoro kozaexca. 21 urona 2003 roma bacmanHbIi palioHHBIH cyaq MOCKBBI NpUHSI
pelleHre 0 IPUMEHEHUH K HEMY MepbI IIPEeCceUeHus B BUE 3aKIIOUEHHs MOJ CTpaxy. DTo
peleHre ObUIO TIOATBEPXKICHO KacCallMOHHOW Koyuierneii MOoCKOBCKOTo TOPOJICKOTO Cyaa
15 wmrons 2003 roma. BmocnenctBuum bacMaHHBIM pallOHHBIM Cya MPOJJIEBAll CPOK €ro
cojepkaHusi moj crpaxked. Ero amBokarsl 00)KanoBajy 3TH pELICHUS, HO OHH ObLIM
octaBieHbl B cuie. Kaccanumonnas xosuierus BepxoBhHoro cynma 13 mas 2005 roga
IIpeKpaTuia KacCallMOHHOE MPOU3BOJICTBO 0 ANENIIMU, MOCKOJIbKY K TOMY BpPEMEHH
r-H [Tnayrun 6611 ocyxaen 30 mapra 2005 rona.

57. Kpome TOro, mnpaBHTENbCTBO YTBEpP)KIAeT, YTO IpaBa r-Ha [luuyruHa Ha
CrpaBeIMBOE CyneOHOe pa3dupaTesbcTBO HEe OBUIM HApYyLIEHBI B CBSI3H C €r0 JBYMs
YTOJIOBHBIMHU feiaMH. B 000CHOBaHME 3TOrO YTBEPIKAEHHS MTPAaBUTEIBCTBO CCHUIAETCS Ha
pemenus IIpe3unuyma BepxoBHoro cyna.

58. IIpaBuTenbCTBO yTBEpXKIACT, YTO T-H [IMYyrHH OBUI TPUTOBOPEH K JIMIIICHUIO
cB00O/IbI HA 3aKOHHBIX OCHOBAHHUAX C YUCTOM HUCKITIOUUTEIBHOM OOIICCTBEHHON OMACHOCTH
COBEpUICHHBIX MM JesHuM. Bpewms, mpoBeneHHOE MM NOJA CTpaXkei B CIEICTBEHHOM
U30JIATOpPE, OBUIO TMOJIHOCTBIO 3a4TEHO B CPOK OTObITHSA Hakazanus. C  ydeTom
BBILIEU3IIOKEHHOTO YTBEPKIACHUS O TOM, UYTO YrOJIOBHOE IpecienoBaHue r-#a lluuyruna
OBUTO 3aKa3HBIM, YTO €r0 3aKOHHBIC IMpaBa OBLIM HAPYIICHBI M YTO €ro apecT ObLI
MIPOU3BOJILHBIM, SBIISIOTCSI HCOOOCHOBAHHBIMHU.

ﬂOl’lOﬂHl/tmefleble 3amedanusl UCmo4HuKka

59.  OtBer mnpaBUTENLCTBA OBLI MPEMPOBOXKICH WCTOYHHUKY JJIS TOJIYYCHHS €ro
JIOTIOJTHUTENBHBIX 3aMeuanuii 2 HossOpst 2018 rona. B cBoem otBete oT 7 HOs10ps 2018 roma
HUCTOYHUK YTBEPKIAET, YTO BOMPEKH YTBEPKIEHUSM MPABUTENLCTBA apecT r-Ha [IuuyruHa,
cylneOHOoe pa30upaTenbCTBO, OCYXKICHHE, BBIHECEHHE MPUTOBOpa M IPOJOJDKAIOIIEecs
coJiepKaHue MOJT CTpaXKeH SIBIIIOTCS IPOU3BOJIBHBIMH U HApYIIAIOT MEXKIYHApOIHOE IIPABO.
D10 OBUIO TPU3HAHO MEXKIYHAapOJHBIMU TPUOYHaIaMH W JPYTUMH 3aCTy>KHBAIOIIUMU
JIOBEpUsI MEXIIPABUTEILCTBEHHBIMH OpraHaMd H TPYyNIaMd 1O TMpaBaM 4YeJloBeKa.
Hampumep, EBpomelickuii cyn Mo mpaBaM 4YellOBEKa MOCTAHOBHJ (B JIBYX OTIENBbHBIX
ciydJasx), 4To cyae0Hoe pa3OuparensCTBO Mo Aeny r-Ha [lndyruHa Obu1o Mo cyTH riy0oKo
HecnpaBeuBEIM; [lapnamentckas accambnes CoBeta EBpombl IpHHSIA Pe30JIONHIO, B
KOTOPOH OTMETHJIa «Cepbe3HbIe MpoLeCCyalbHbIe HapyIISHHs» B Jeine r-Ha [IndyruHa; a
[IpaBO3aIUUTHBIN 1eHTp «MeMmopuan», opranusauusa «®Ppuznom xayc» u HHCTUTYT 1O
mpaBaMm 4enoBeka uM. Paysst BanmnenGepra 0ObsIBIIN €T0 MOMUTHYECKUM 3aKITFOUEHHBIM WITH
Y3HUKOM COBECTH. B cBOeM 0TBeTe MpaBUTENBCTBO MpocuT Pabodyto rpynmny He BEpUTH HE
TOJNBKO 3asBICHUSIM T-Ha [IMdyruHa M ero ajBOKAaTOB, HO W BCEM BHIMIECYIOMSHYTHIM
HE3aBUCHMbIM MEXyHAPOIHBIM TPUOYHAIAM M YUPEHKACHUSIM.

60.  Bo-mepBbIX, HCTOYHHMK YTBEPKAAET, YTO BO MHOTHX CJIy4asiX B OTBETE IPaBUTEIHCTBA
HE 3aTparuBaloTCd KOHKpPETHBIE YTBEP)KICHHMA WM YyOeQUTeIbHbIE CBUAETEIILCTBA,
W3JI0)KEHHbIE B IIEPBOHAYAJIBHOM IPEACTABICHUM HCTOYHMKA. BO-BTOpBIX, HCTOYHHK
YTBEPKIAET, UTO [IPABUTEIBCTBO OTPULIAET U3JI0)KEHHOE B NPEICTABICHUU B LIEJIOM, HO HE
JIa€T KOHKPETHBIX OTBETOB Ha COJIEPKALIMECS B HEM YTBEPKICHUSI U HE IPUBOJUT HUKAKUX
JIOKa3aTeNbCTB B MOPAIKE UX OMPOBEPKEHUSA. B-TpeTbrx, HCTOYHMK H0OABISET, UTO JaKe B
T€X CIIy4asX, KOIrZa MPaBUTEJIbCTBO JAeT KOHKPETHBIM M NPEIMETHBI OTBET, OHO JAEIAECT
HECKOJIBKO JIOXKHBIX yTBEPKACHUH, MPOTHBOPEUANINX yOSAUTEIEHBIM CBUIETEIECTBAM, YTO
[IOJIPBIBAET JIOBEpPHE K TAKOMY OTBETY. B-ueTBepThIX, IPaBUTEIBCTBO CChUIAECTCA Ha
pewenus IIpesunuyma BepXxoBHOro cyja B MOAJAEPKKY CBOETO YTBEPKIEHHUS O TOM, UTO
mpaBa r-sa IluuyrmHa He ObUIM HapymeHsl. OJHAKO HMCTOYHHWK YTBEPXKAAET, YTO OSTH
peleHnss He HMMEIOT OTHOIICHHWS K OIleHKe Pabouell rpymmoil TOro, Hapymwio U
[IPaBUTENIBLCTBO NpaBa r-Ha [Iuuyruna no Mexx1yHapoiHOMY NpaBy. @akTUUECKH, PELIEHUS
BepxoBHOro cyzaa, Ha KOTOPBIE CCHUIAETCS IPABUTENLCTBO, IIPSIMO IIPOTUBOPEYAT PELICHUAM
EBpornelickoro cya no npaBam 4enoBeKa.

61. HaxkoHer, HCTOYHHK OCIIAPHBACT MOBOJ MPABMTEIBCTBA O TOM, YTO I'-H IIHUyruH
JNCHCTBUTEILHO BUHOBEH B COBEPIICHHM BMEHSACMBIX €My IpecTyiuieHuit. Kak ykasaHo B
[EPBOHAYAILHOM TIPCACTABIICHHM, OOBMHEHHS B aipeC r-Ha I[IMYyruHA SBISIOTCS
MTOJUTHYECKH MOTHBHUPOBAHHBIMH. VICTOUYHHK HAIOMHHACT, YTO POJb Pabodei TpyIis
3aKJTFOYAeTCs HE B TOM, YTOOBI IOJIMEHATH COOON HAITMOHATBHBIA TPUOYHA, & B TOM, YTOOBI
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OTIPENEINTh, SBISACTCS M JIMIICHHE CBOOOABI NPOW3BOIBHBIM M HApyImIaeT JH OHO
MEXAyHaponHoe TpaBo. Kak Obo mogpoOHO pa3bsiACHEHO B MEPBOHAYAIHHOM
MIPEACTaBICHUH, 3aJcpkaHne T-Ha [IndyriHa sBiseTcs SBHO MPOU3BOJILHBIM M HE3aKOHHBIM.

O0cy:xaenune

62. Pabouas rpymma 0JarofapuT UCTOYHHK W MPABHTENBCTBO 32 MX CBOEBPEMEHHOE H
aKTHBHOE y4YacTHE M MPEACTaBICHHE HH(OPMALMM B CBA3M C JIMIIEHHEM CBOOOIBI
r-va [luuayruna.

63. B cBoeii nmpaBoBoii npakTuke Pabogas rpymma BeIpaboTana MOAX0 K pa3perieHnto
BOIIPOCOB, MMEIOIINX IOKa3aTeJIbCTBEHHOE 3HAa4YeHHE. ECIM HCTOYHHK AEMOHCTPHPYET
HaYue prima facie [oKa3aTenbCcTB HAPYIICHUS MEXIyHAPOAHBIX TpeOOBaHUIA,
MIPECTaBILIONEro co00i MPON3BONBEHOE 3a/IepKaHme, TO OpeMs JOKa3bIBaHUS 0OpaTHOTO,
€CIM TPaBUTEIILCTBO JKEJAeT ONpPOBEPTHYTh IAaHHBIC YTBEPXKICHHSA, BO3JIaraercs Ha
npaButenbcTBO (A/HRC/19/57, myHkT 68). Pabouast rpymia HaloMHHAET, YTO B TEX CIyYasx,
KOT'JIa yTBEP)KAACTCS, YTO TOT WIIM MHOW TOCYAapCTBEHHBIN OPraH He MPEIOCTaBUI KAKOMY -
100 JHIy OmpeleNieHHbIe MpOLeCcCyalbHble FapaHTHH, Ha KOTOPBIC OHO MMENO MpaBo,
OpeMsl IOoKa3bIBaHHs JOJDKHO BO3JIAraThCsl HA TOCYAAPCTBEHHBIN OpraH, MOCKONBKY €My
Jierye npoJeMOHCTPUPOBATh, YTO OH CJIEAOBANT COOTBETCTBYIOIIUM MPOLEIYPaM X IPHUMEHSLIT
TpeOyeMble 3aKOHOM rapaHTUu?,

64.  Ilpexne Bcero PabGouas rpymnma paccMaTpuBaeT BOIIPOC O TOM, HE MPEMSATCTBYIOT JIX
JBEe TIpenblayInue xanoOsl r-Ha [Inmuyrmna B EBpomeiicknii cyn mo mpaBam dYeloBeKa,
KOTOPBIIl BBIHEC CBOM PEIICHHUS M0 mepBoMy neny (3assieHue Ne 38623/03) 23 oxTsOps
2012 roma u mo BTOpoMmy aeny (3asBieHue Ne 38958/07) 6 urons 2017 roma, pacCCMOTPEHHIO
Paboueii rpynmoi ero npeacTapieHus 110 JaHHOMY ey,

65. Kommerennus PaGoueil rpynmel ompeneneHa B COOTBETCTBYIOIIMX PE3OIIOLHUIX
Cogera o npaBam denoBeka (no 2006 roga — ObBIeit Komuccnu mo mpaBaM derioBexa)
MeToIax paboTsl Paboueli rpymmsl. B 3T0it cBs3u Pabodas rpymma o0s3aHa paccMaTpUBaTh
co00I11IeH s, TOBEAECHHBIE JI0 €€ CBEJICHUS, KOTJJa OHU CBSI3aHBI C IPOOIeMaMHt, BXOISIIIMHA
B KpPYI' €e BEIEHHs B COOTBETCTBUHM C MaHIATOM, ompezeiaeHHbIM COBETOM IO IpaBaM
YeJIOBeKa, W IPEJICTAaBICHBl B COOTBETCTBHHM C €€ METOAaMH paboThl. B mpuMeHHMbIX
IpaBWJIax TPOLEIYphl HE TOBOPUTCS, 4yTo Pabouas rpymma 1ODKHA BO3IEPKHBATHCS OT
pPaccCMOTPEHHSI BOTIPOCOB, KOTOPBIE PACCMATPUBAIOTCS WIIM PACCMATPUBAIINCH B PaMKax
JPYTUX PErHOHAIBHBIX CUCTEM 3allUTHI IIpaB YesoBeKa. B 3Toil CBSA3M cleqyeT HallOMHHTb,
4To, HampuMep, Pabouas rpynmna 3asBuia 0 CBOEH KOMIIETEHIMHM paccMaTpUBATh Ieia,
KOTOpBIE TaK)Ke paccMaTpUBaINCh MeXaMepHKaHCKONH KOMHCCHEH I0 TpaBaM 4elloBeKa 1
MekaMepUKaHCKHM CYyJIOM 10 ITpaBaM 4ejoBekaZ.

66.  PabGouas rpynma He BUAWT NPHYHH, 110 KOTOPBIM €H CII€yeT OTCTYHaTh OT CBOMX
NIPEIE/ICHTOB 1 paccMaTpuBaTh paHee BBHIHECEHHBIC pemieHHs EBpomeiickoro cynma mo
IpaBaM YeJIOBEKa MHaye, 4yeM pemeHuss MexaMepuKaHCKOTo cyna MO IpaBaM YesIOBeKa.
Haxe ecmu gomyctuth arguendo, uto Ha PabGodyro Trpymmy BO3JIOXKEHO HOPUIMYECKOES
00513aTeNbCTBO MOCTYIUTh TaKuM 00pa3zoM, Pabodas rpymnma oTHIONs He yOexaeHa B TOM,
YTO B JIAaHHOM CIlIy4ae NPUMEHHMBI TPU CYIIECTBEHHBIX (hakTopa HMICHTHYHOCTH JIHIL,
NpeaIMEeTa PacCMOTPEHUSI U OOCTOSITENILCTB JeNla, KOTOPBIE MOTYT MPUBECTH K KOJUTH3HSM
MEXAY pPelIeHUsIMH pa3HbIX opraHoB. Xotsi Pabouas rpynma, paBHO kak 1 EBponielickuii cy
TI0 TIpaBaM YeJIOBEKa paccMOTpelH kaxo0sl r-Ha [Tnuyruna Ha Poccuiickyro dexneparuro,
CXOZACTBAa Ha ITOM 3aKaHUUBAIOTCA, OJHAKO COXPAHSIOTCA CIEAYIOIIHE OTIWYUTENbHBIE
YepTHI:

a) Pabouas rpymma paccimenyer (axkThl HapyIIEHUH  MEKITyHapOJHBIX
00s13aTeNbCTB, BRITEKaOMNX 13 Beeobmielt neknapanuy npas yenoBeka u [1akra, B TO BpeMs
kak EBponelickuil cyx mo mpaBaM 4elOBeKa NPUHUMAET PEIICHHs HCKIIOYUTENHFHO Ha

24

25
26

Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits, Judgment,
1.C.J. Reports 2010, p. 639, at pp. 660—661, para. 55; u muenust Ne 41/2013, myukr 27 u 59/2016,
MyHKT 61.

Cw. paHee nposenieHHOE 00cyxaenue Paboueit rpymmst B ee MEeHHu Ne 52/2011, mynkTsr 25-38.
Cwm., Hanpumep, MEeHHS Ne 9/2005, 52/2011, 21/2013, 16/2016, 57/2016 u 53/2018.
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ocHoBaHMU EBpormeiickoii KOHBEHIIMH O MpaBax 4eJoBeKa. Pazmuuus, 0COOCHHO MEXmy
ctatbaMu 9 u 14 ITaxra u craTesiMu 5 u 6 EBponeiickoif KOHBEHIIMM, HA OCHOBaHUU KOTOPBIX
r-H [InayruH nonan cBou xanoosl B EBpornelickuii Cyz 1o npaBaMm 4elnoBeKa, He SBISFOTCS
cyry0o ceMaHTHYEeCKUMH: HampuMmep, B IMyHKTe 1 crateu 5 EBpomeickoil KOHBEHIMH O
IIpaBax 4YEJOBEKA COACPIKUTCS UCUEPIBIBAIOIIMK II€PEUYECHb OCHOBAHMUW [UIs JIMLICHMS
JUYHOM  cBOOOJBI, HO HE MPEIyCMaTpUBAETCs BCEOOBEMIIIOILErO  3alpelieHHs
«IPOU3BOJILHOTOY» 3a/IepKaHUA;

b) o06a nena B EBponelickom cynie 1o npaBaM 4enoBeKa KacalucCh B Y3KOM IIIaHE
MepBOIO M BTOPOTO pa3OMparensCTB IO aAeny r-Ha IluuyrmHa B cymax Poccuiickoit
@enepanuy, oxHako Pabouas rpymnma paccMOTPUT BeCh CHEKTp MpeAronaraeMblIxX
HapyIIEHH, KOTOpbIe BOZHUKIIM B Oosiee mupokoM koHTekcTe aeia « FOKOCay;

c) xoTs EBpomnelickuil cyn mo mpaBaM uYenoBeKa MOXKET BBIHECTH pPELICHHE O
JICHE)KHOM KOMIIEHCAIlK 32 MaTepHaNbHBII N HeMaTepualbHbIH ymepO B IUCHO3UTHBHON
YacTH PEUICHHs U 4acTO «IOBTOPSET», YTO Hauboiee moaxozsuield popMoil BO3MELICHHs
ymep6a Ui 3asBUTENA, OCYXKICHHOTO HECMOTPs Ha BO3MOXHOE HapylIeHHE IpaBa Ha
CIpaBeIUBOEe CcyAeOHOE pPa3OMUpaTeNnbCTBO, SBISETCS, B MPHHIMIE, HOBOE cyaeOHOE
pa30upaTenbCTBO MIM  BO3OOHOBICHHE pPa3OMpaTeNnbCcTBA, M «OTMEuaeT» Haaudue
BO3MOKHOCTH BO300HOBJICHMSI MPOH3BOJCTBA IO YIOJIOBHOMY Jely BO BHYTPEHHEM
3aKOHOJATENbCTBE, eciu EBpomeiickuii cyA 1O mpaBaM 4YeloBeKa YCTaHOBUT (akt
HAPYIICHUsI, KAK 3TO MMEII0 MECTO B 00OMX PACCMOTPEHHBIX MM Jenax r-Ha [Tuayruna®®, on
He TpeOyeT HEMEATIEHHOTO 0CBOOOXK/ICHNUS, TIIATENbHOIO U HE3aBUCUMOTO PaccieJOBaHMs
U TNPpUHATUA HaJJICKaAIIUX MEP B OTHOIICHWHM BWHOBHBLIX B HApyIICHUU JIML WA
pacnpoCcTpaHEHUs €Tr0 MHEHHUS C UCIIOJIb30BAaHUEM BCEX MMEIOIUXCS CPEICTB, TOT/Ia KaK Bce
OTHU DJJICMCHTBI SABJIIOTCA CTaHAAPTHBIMH CPCACTBaAMU HpaBOBOﬁ 3alllUTel B Cliy4dadx,
paccMatpuBaeMbIx Pabouelt rpynmnoi;

d) B oboux genax EBpomeiickuii cym mo mpaBaM denoBeKa HE MOXET
paccMaTpuBaTh M HE pacCMaTpUBAeT JAOIOJHMTENbHBIE HAPYIICHUS, CBS3aHHBIE C
MocHeIyIonUMH coOBITHSIME B Poccuiickoit ®epepannu, Takue Kak OTKa3 CyAeOHBIX
opranoB Poccuiickoit deneparun y10BIeTBOPUTE NPOckOy r-Ha IlndyruHa o nmpoBegeHUN
HOBOT'O CY/I€OHOTO pa3dupaTenbCTBa, HECMOTPS Ha 00sI3aTeIbCTBA CTPaHbl Mo EBporneiickoi
KOHBEHIIMH O TpaBax 4eJOBeKa U MOJIOKEHHS €€ YTOJIOBHO-IIPOIECCYyaIbHOTO KOJIeKCa.

67.  Ha nporshkeHuu Bceli cBoeild esitensHOCTH Pabovast rpynmna npuaep:KuBaeTcs CBOUX
METOJIOB pabOTHl M MPAKTUKH, MTOCIEIOBATEIHHO NMPUMEHIEMON W IPUHATON CTOPOHAMH B
npouenaype paszouparensctBa. [lo stum mnpuuymHam Pabouass Tpymma cumrtaer cebs
MIOJTHOCTHIO KOMIICTEHTHOH M OOSI3aHHOM paccMOTpeTh MaHHBIM Cilydail B HHTepecax
[IPaBOCYAMSI U IIPAB YEJIOBEKA.

Kamezopus [

68. Pabouas rpymnma MpUCTYIAeT K PAaCCMOTPEHHUIO BOMPOCAa O TOM, UMEIH JIH MECTO
HapyUICHHsI, MMOJaIal0NINe O] KaTeropuro I, KoTopas kacaercs JIMIeHHs1 CBOOOAbI 0e3
KaKHUX-JTHOO0 MPaBOBBIX OCHOBAHHH.

69.  Pabouas rpymnma OTMEYaeT, YTO BJIACTH HE NPEAbIBUINA 3aKOHHOTO OpJepa Ha apecT
r-ua [luayruna, He POMHGOPMHUPOBAIM €0 O MPUYMHAX apecTa W He COOOIIMIN eMy B
CPOYHOM TIOPSIZIKE O BBIIBUHYTHIX MPOTHUB HETO OOBUHEHUSX, YTO O3HAYAET, YTO JIUIICHUE
CcBOOOJBI HE WMeEeT TOJ] coO00W HHKAKUX TMPaBOBBIX OCHOBaHWHA. HecoOmomeHne STHX
TpebOBaHUH SIBISETCS HapylieHuneM ctathu 9 BceoOmiel nexmapaiuu mpaB dejloBeKa U
nyHkta 2 crtatbu 9 Ilakta. Kak yka3ano B OCHOBHBIX NPHUHIHIAX W PyKOBOISIINX

GE.19-08612

27

28

Pabouas rpymnma otMedaet, 9to EBpomeiickuii cyx o mpaBaM 4eoBeKa HCTOIKOBA 3TO TIOJIOKEHHE
B CBOEH CyJeOHOM NPAKTHKE KaK OIEHNUBAIOIIEE JIEMEHTHI IPOM3BOJIa IPH 3aKITIOYEHHH MO CTPAXY;
oziHaKo TOT ke CyJl yCTpaHWI He3aBUCUMYIO IIPABOBYIO 3HAYMMOCTD IIpaBa Ha JTUYHYIO
6€30MaCHOCTD, BKIIFOYKB €ro B cepy AeiCTBHS MpaBa Ha JInuHyo cBoboay. Cum. Saadi v. United
Kingdom (application No. 13229/03), judgment of 29 January 2008, para. 67.

EBpomnelickuii cyJ 1o mpaBaM desioBexa, neno [luyyeun npomus Poccuu (3asiBuenue Ne 38623/03),
nyHKT 219; EBponelickuii cyz 1o npasaM 4enoBeka, Aeno [luuyzun npomue Poccuu

(3asBirerne Ne 38958/07), myHkr 41.
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noyioxkernsx Opranuzanun OO0bequHEHHBIX Hammii B OTHOIIEHHM CPEACTB IMPaBOBOM
3aIIUTHI U MPOLEAYP, CBA3AHHBIX C IPABOM JIFOOOTO JIMIIEHHOTO CBOOOIBI JIHIIA 00paIiaThCs
B Cy[, JIHIICHHUE CBOOOJBI CUUTACTCS HE3aAKOHHBIM, KOT/Ia OHO OCYIIECTBISICTCS HAa MHBIX
OCHOBaHHSIX U B COOTBETCTBHM C WHBIMHU MPOILEAYPaMH, YeM T€, KOTOPbIC YCTaHOBJICHBI
3akoHOM?®. TeM caMbIM BIACTH TaKXKe JIMIIMINA €ro MpaBa OCHApHBaTh 3aKOHHOCTH €ro
3aJiepIKaHus, 9TO SBJISETCS elle OJJHUM HapyleHHeM crathu 8 Beeobuiell nexnapaiuu npas
yesoBeka u crareii 2 (3) u 9 (4) IMTakra®.

70.  Kpome Toro, Pabouas rpymma BBIpaxaeT CEphe3HYIO0 00ECIIOKOEHHOCTh B CBS3H C
YTBEPKACHUAMH HCTOYHHMKA O COJCp)KaHWMHU T-Ha llndyrnHa mox crpaxkeil 0e3 CBs3H C
BHELIHUM MHPOM, KOTJa B TEUEHHUE ONPEAEICHHOro nepuoaa Bpemenu B mapte 2017 roga
€T0 CEMBbs M aIBOKATHI HE 3HAJIM O €r0 CyIb0e 1 MECTOHAXO0XICHHUH JI0 TEX 0P, IOKA OH HE
OKa3aJcs B HCIPAaBUTEIBFHON KOIOHUN «YepHBIN AeTb(QHHY, TOe ¥ HAXOAUTCS 1O Ceil IeHB.
PaGouas rpymnma oTMe4aeT, 9TO COKPBITHE CBEACHHUN O €T0 Cyab0e MIN MECTOHAXOXKICHUH
CTAaBUT €TO BHE 3alUTHI 3aKOHA, YTO MOAPHIBAET €TO IIPABO HA )KU3Hb, [IPABO Ha CBOOOIY 1
JIMYHYIO HEIPUKOCHOBEHHOCTD, TPABO HE MOABEPTaThCs MBITKAM U MPaBO HA IPU3HAHKUE €TO
NpaBoCyOBEKTHOCTH B IIEPUOA coaepxaHus nox crpaxeit®l. [To MHeHmto PaGoueit rpymmel,
HE MOXET OBITh HMKAKHX 3aKOHHBIX OCHOBAHHM AJSI TaKOTO BHJA JMIICHUS CBOOOIBI,
KOTOPBIN CTaBHJI OBl 33I€p>KaHHBIX BHE 3aIUTHI 3aKOHA, HU IPH KaKUX 00CTOATENBCTBAX, B
YaCTHOCTH IOTOMY, YTO 3TO JIMIIACT WX MpaBa OCIIApUBATh 3aKOHHOCTh MX 3aJCp)KaHHs B
HapyIieHne cTatbu 8 BeeoOmeit nexmapanuu npas denoBeka u crare 2 (3) u 9 (4) [akra.

71. C yderoM BbIIEH3NIOXKEHHOTo Pabowas rpymnma cuyuraer, 4YTO JIMIICHHE
r-Ha [Inayrura cBoOOabI HE MMETO Mo coO0 MTPaBOBOTO OCHOBAHMS U MOITOMY SIBJISICTCS
IIPOM3BOJIBHBIM U MOIAIAET MOJ] KaTeTOPHIO 1.

Kamezopus 111

72.  Temneps Pabovas rpymia mpucTymaeT K paCCMOTPEHHUIO BOIIPOCA O TOM, SBIISIOTCS JIN
IpeAroyaraeMble HapylleHWs TMpaBa r-Ha [luuyrmHa Ha chpaBemiauBoe cyneOHoe
pa3OmpaTenbCcTBO M HAJISKAIIYI0 MPABOBYIO IPOLEAYPY HACTOJBKO CEPhE3HBIMH, UTO
NIPUIAIOT €r0 JIMIICHHWIO CBOOOJBI MPOM3BOJIBHBIM XapakTep, MOANanasi TeM CaMbIM II0J
kareroputo 1.

73.  Pabouas rpymnma oTMedaert, 4to r-H [IndyruH ObUT HOABEPTHYT [POAODKATEILHOMY
COJICpKaHMIO O/ CTpaxkeil 6e3 0cBOOOXKICHHMS MO/ 3a0r. XOTsI 000CHOBAaHHOCTH JIFO00M
3aJIEPXKKH € Tlepeaadeii [eja B Cy/I JODKHA OUEHUBATHCS C YYETOM OOCTOSTENIBCTB KAk I0r0
Cllydasl M CIIO)KHOCTH [ieJia, B JaHHOM CJIydae IPaBHTEIbCTBO HE MPEICTABUIIO, HCXOMS U3
NPHHIHUIIOB 3aKOHHOCTH, HEOOXOAUMOCTH U COPa3MEPHOCTH, Kakoe-I1in60 060CHOBaHHE ISt
ero IUIMTEIBHOTO J0CYAEOHOr0 COAepIKaHus MO CTpaxei. [[pUMEHUTEIIBHO K HACTOSIIEMY
nery, ocobeHHO ¢ yderoM Toro, 4ro Cyn 6e3 BCSKOrO pacCMOTPEHHs OTKJIOHSII
HEOJIHOKpAaTHbIE XOjaraiicTBa r-Ha [luuyrmHa o6 ocBOOOXIeHWH mox 3ajor, PaGouas
IPyIia CYMTACT, YTO MPABUTEIBCTBO HE IIPOBEIO CyHeOHOE pa3OHpaTrenbCTBO IO JAEITy
r-Ha [ludyruHa B pa3yMHBIC CPOKH M He OCBOOOAWIIO ero B Hapyuenue crateu 11 (1)
BceoOueii nexnapanyu npas yenoBeka u crareit 9 (3) u 14 (3) (c) [Takra.

74.  Pabouas rpymma xotena Obl OTMETHTh, YTO IPABUTEIBCTBO HE BCETHa COOIIOIAIO
mpaBo r-Ha [lndyrrHa Ha IOPUIUMYECKYIO IOMOIIb B HapylieHHe ctaTthil 9 BceoOueit
JIeKJIapanyy 1paB 4ejaoBeKka U NoANnyHKToB b) u d) mynkra 3 crateu 14 [lakTta. Bo-niepBbIx,
JIONIPOC B OTCYTCTBHUE aJBOKATa B MEPBBIH Ke JCHb COACPIKAHUS O] CTPAXKEH JIHIIII ero
3aIIUTHI CO CTOPOHBI 3aKOHA. BO-BTOPEIX, T-H [TndyruH ObUT TUIIIEH MIpaBa Ha aJBOKATa Ha
KPUTHYCCKOH CTaJiiil YTOJIOBHOTO CYyIONPOW3BOJICTBA, KOTAAa BIIACTH HEOIHOKPATHO
MBITAIACH IPUHYTUTH €T0 K 1a4e MPU3HATEIBHBIX MOKa3aHuid. B-TpeTbux, ero ajBokaraM He
OBUT TIPENOCTABICH MOJHBIA JOCTYH K MaTephalaM Jella W JOCTaTOYHOE BpeMsl IS
HaJIeXKallel MOrOTOBKH €ro 3alUThI.

75. Pabouas rpyniia TakyKe BbIpaxKacT 00E€CIIOKOEHHOCTh B CBSI3U C YTBEPIKJACHUCM O TOM,
YTO BJIACTU MPUMCHSIN NCUXOTPOIHBIC CPEACTBA B OTHOLICHUU I'-Ha HI/I‘IyFI/IHa BO BpEM:

2 Cm. A/HRC/30/37, mynxkr 12.
30 Cwm. Taxxe crateu 5 (4) u 6 (1) EBporneiickoif KOHBEHIIMH O TIPABaX YENOBEKA.
8L Hpycma npomus Apeenmunor (CED/C/10/D/1/2013), mynkrer 10.3-10.4.
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€ro JocyneOHOro conepKaHus IOJA CTpaxkeld B HapyuieHue crated 5 m 25 BceeoOmieit
JieKJ1apaluy npas yenaoBeka u crareil 7 u 10 Ilaxra, a Takke npunnuna 6 CBoia NpUHLUIIOB
3aIIUTHI BCEX JIUILI, OABEPraeMbIX 3aJIep)KaHHIO WM 3aKITIOYCHUIO B KaKOH ObI TO HU OBLIO
¢dopme. [TonoOHbIEe nelicTBHS HapyIIAlOT Takke KOHBEHLMIO MPOTHUB IBITOK W JPYTHX
KECTOKUX, 0ECUEIIOBEYHBIX WIIN YHI)KAIOIIUX JOCTOMHCTBO BUIOB O0OpAICHUS U HAKa3aHUsL.
Takoe NpUHYIUTENLHOE BBEJCHHWE MEIMKaMEHTOB HE TOJBKO SIBISIETCS caMo 10 cebe
rpyObIM HapylIEHHEM IIpaB 4YeJIOBeKa, HO M CEphE3HO MOJIPBIBAET CIOCOOHOCTH
r-va [lnuyruna 3ammmarth ceOs M TOPEmITCTBYET OCYIIECTBICHHIO MM IIpaBa Ha
crpaBeIMBOe Cyle0HOe pa3doupaTeabCcTBO, 0COOCHHO B CBETE IpaBa HE JlaBaTh MOKa3aHUS
MIPOTUB CaMOTo ce0sl B COOTBETCTBUH ¢ IMyHKTOM 3 g) crarbu 14 [lakra.

76. B xome cymeOHoro paszouparensctBa T-Hy IlMdyruHy He OBUIM TpenOCTaBIIECHBI
JOCTaTOYHBIE BO3MOXXHOCTH JUIS BCTPEYH CO CBHUJICTEISIMH MM O3HAKOMJICHHS C
MOKa3aHUSAMHU TPOTHB HEr0 W JUId BBI30BA CBOMX CBUJETENEH U IPEACTaBIICHUS
JI0Ka3aTeIbCTB B cyze B HapymieHue ctathu 11 (1) BeeoOtueit nexnapanun npas yeaoBeka 1
nynkta 3 d) crarbu 14 Ilakra.

77.  Pabouas rpymma ¢ 00eCIIOKOCHHOCTBIO OTMEYALT, UTO CYAeOHOE pa3dupaTebCTBO MO
neny r-Ha [InayruHa npoBOAMIOCH B 3aKPBITOM peXXHMMeE M3-3a TOTO, UTO B MaTepHanax jena
COACPIKAINCH ((FOCyI[apCTBeHHOﬁ TaﬁHbI», IO MOBOAY 4Y€ro MpaBUTCIILCTBO HE MPCACTABUIIO
HUKaKUX OOBSICHEHUH. DTO TakKe HapyIIWIO €ro IpaBo Ha IyOJMUYHOE CIylIaHWe JAeja B
COOTBETCTBUH cO cTaThel 10 BeeoOrelt nexnapanuu npas 4eaoBeka v MyHKToM 1 ctateu 14
[Taxra.

78.  Pabouas rpymnma CYMTacT, YTO TAKOC TCHIACHIIMO3HOE Pa30HpaTEeIbCTBO BBHI3BIBACT
COMHEHHsI B OTHOIICHHWM PaBEHCTBA COCTA3ATEIbHBIX BO3MOXKHOCTEH, CIpaBeJIMBOCTH
pa3dupartesbCcTBa, a TAKKEe KOMIIETCHTHOCTH, HE3aBUCHMOCTH U OCCIPUCTPACTHOCTH CYa,
MpeaycMOTpeHHBIX B cTaThe 10 BceoOieil nexnmapanuu mpaB yenoBeka u cratbe 14 (1)
[Taxra.

79.  IIpaBuTenbCTBO TaK)Xe HE COOJIIOAAII0 MPE3yMITIHI0 HEBUHOBHOCTH I'-Ha [TuuyruHa B
napymienue crateu 11 (1) BeeoOrueil neknapanuu npas yenoBeka, crathi 14 (2) INakTa u
npuHouna 36 CBoja NPUHLMIIOB 3allIMTHl BCEX JIMI, MOJBEPracMbIX 3aJepKaHUI0 WIN
3aKJIFOYEHHUIO B Kakol Obl To HU ObUIO hopme. Pabouas rpymnma riyooko obecrokoeHa Tem,
YTO 3aMECTUTENb | eHepalbHOro MPOKYpOopa MOSBHICS B 3(UpPE HECKOIBKUX HOBOCTHBIX
TEJEeKaHAJIOB, 3aiBUB O BHHOBHOCTH I-Ha [Imuyruna. J[Ba mecsma cmycts 11 ceHTs0ps
2005 rozma cienoBarenb B XOJ€ TEJICBU3MOHHOTO MHTEPBBIO 3asBHJ O HEOMPOBEPIKHMMBIX
JI0Ka3aTenbCcTBax BUHbI r-Ha [luuyruHa. Pabowas rpymnma HarmoMUHaeT, 4YTO Bce
rOCY/IapCTBEHHBIE JIOJDKHOCTHBIE JIMIA OOS3aHbI BO3/IEPIKMBATHCS OT TOrO, 4YTOOBI
npeApeniaTh MUCX0A PAacCMOTPEHHs Jiella B CyJe, B YaCTHOCTH HE JeNaTh MyOJHMYHBIX
3asBICHUI O BHHOBHOCTH OOBHHSEMBIX 2.

80.  CyueroMm BbILIEN3/I0KEHHOTO Paboyas rpymma ienaer BEIBOJ O TOM, YTO HAPYILCHHS
IpaBa Ha CIpaBeUINBOE CyIeOHOe pa30upaTenbCTBO U HAJIEKAIIYO IPABOBYIO MPOLEAYPY
ABJISIIOTCST HACTOJBKO CEPHE3HBIMH, YTO MPUIAIOT JHUIIEHHIO cBOOOAB! r-Ha [lmayrnHa
IIPOU3BOJIBHBIN XapaKTep U noAnajarot nox kareroputo 11

Kamezopus V

81.  Temnepp Pabouast rpyrmmna mpucTymnaeT K pacCMOTPEHHIO BOIIPOCA O TOM, SIBIISIETCS JIU
mumenne T-Ha IlugyrmHa CBOOOIBI HapyIIEHHEM MEXKIyHApOIHOTO TpaBa B CHILY
JUCKPUMMHALMHU, TOANAAA0IIHUM IO KATErOpHUio V.

82.  Pabouas rpymnma orMmeyaer, 4To I-H [IMYyruH siBiseTCs OBIBIIMM COTPYIHHKOM
«HOKOCay», KoTOpbIi Ha TPOTSHKEHUN MHOTHX JIET SIBIISETCS 00BEKTOM MPECIEeIOBAaHUHI CO
CTOpPOHBI TpaBHuTeNbcTBA. OOpameHne ¢ T-HOM [IMIYyTMHBIM CONOCTaBHMO C TEMH
MIPOTHBONPABHEIMU JECUCTBUSMH, KOTOPBIM TIIOJBEPTallCh JAPYIHEe PYKOBOIUTEIH W
COTPYOHHMKH 3TOW KoMmaHUH. B 31Ol cBs3m Pabouas rpymma Takke CYHTaeT, 4TO
r-H [lnayrus GbUT MPOM3BOJIBHO JIMIIEH CBOOOMBI 33 OTKA3 COTPYAHHYATH C BJIACTSAMH B
oTkpeiToM mpecienoBannn «FOKOCa» co cropoHBl mNpaBUTENbCcTBA. TakuM o0Opasom,

GE.19-08612

32 Cwm. muenuns Ne 26/2018, nynkr 64; Ne 83/2017, mynkr 79; u Ne 33/2017, nyukr 86 ).
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Pabouwas rpymnma cuuraeT, 4TO AUCKPHUMHHALMS B OTHOLICHHHU I'-Ha [IndyruHa co cTOpOHBI
NPaBHUTEIBECTBA HA OCHOBAHHH ero CBs3U ¢ kommanuel «IOKOCy sBiseTcss eqUHCTBCHHBIM
TIPaBIONIONOOHBIM OOBSICHEHHEM €0 apecTa, 3afep KaHus u JumeHus cBoOonsl. [1o aTim
npuyrHaM PaGodas rpynma cyuTaer, 4To JHIIeHHe r-Ha [InayruHa cBoOOIbI PpeACTaBIseT
co0oif HapymeHne craTer 2 BeeoOmieli nexnmapauy mpaB denoBeka u crareit 2 (1) u 26
[TakTa B cruTy TUCKPUMHHALIMH 10 IPU3HAKY MOJIUTHISCKUX HIIN HHBIX YOSKACHHUI, KOTOpas
NPUBOIUT WM MOXKET MPUBECTH K MTHOPHUPOBAHMIO NPHHIMIIA PaBEHCTBA JIFOJCH, M 4TO
MO3TOMY OHO MOANANAET MO KaTeropuio V.

Pemenue
83. B cBere Brimen3noxxeHHOTO Pabouast rpyrima BEIHOCHT CIIEIyOIee MHEHHE:

Jlmmenne Anekces [lmdayrmHa CBOOOIBI HOCHT NPOHM3BOJBHEIN XapakTtep,
MTOCKOJIBKY OHO ITPOTHBOPEYHT CTaThsiM 2, 5, 7,9, 10, 11 u 25 BeeolOmeit nekmaparim
mpaB uejoBeka M cratbsaMm 2, 7, 9, 10, 14 u 26 MexayHapogHOro mnakra o
TpaXJaHCKUX U NOJUTHYECKUX MpaBax U noananaet nox kareropuu [, Il u V.

84.  Pabouas rpymnma nmpocuT npaBuUTensCTBO Poccuiickoit deneparm O6e30TiaraTesHO
MIPUHSTH HEOOXOIUMBIE MEPBI JUTS UCTIPABJICHHS MOJ0KeHN T-Ha [IndyriHa u npuBeeHus
€ro B COOTBETCTBUE C JICHCTBYIOIIMMH B JAaHHOW OOJACTH MEXTyHApOIHBIMH HOPMaMH,
BKIIOYas HOPMBI, W3JIOXKEHHBIE BO BceoOmed aexiapanuu TpaB  dYeNOBEKa W
MeXTyHapOJHOM ITaKTe O TPAXKIAHCKUX U MOJUTHYECKHUX MpaBax.

85. Pabouass rpymma cuyMTaeT, 4YTO C YYETOM BCEX OOCTOATENBCTB JAHHOTO Jena
HaJUIeXKaIei Mepol 3amuThl cTalo Obl HEMEUIEHHOE O0cBOOOXIeHMe r-Ha Ilnuyruna m
MIPEOCTaBIICHHE €My 00JIaIaloIIero MCKOBOM CHIION IpaBa Ha MOJIyYeHHE KOMIICHCAIINN 1
BO3MeEIIECHNA yiiepOa B HHOH (hopMe B COOTBETCTBHH C MEXYHAPOIHBIM IIPABOM.

86. PabGouas rpynrma HaCTOATCIIbHO NPU3bIBACT MPABUTCIILCTBO IMMPOBECTU TIIATCIIBHOC U
HE3aBUCUMOC pacCiicJOBAaHUC 00CTOSATENLCTB MNPOU3BOJIBHOIO  JIMIICHUA CBO6OI[I>I
I'-Ha HI/I‘{yl"I/IHa 1 MIPUHATH HAJJIC)KAIUC MEPbI B OTHOILICHUH JIU1], BAHOBHBIX B HAPYIICHUHN
€ro Ipas.

87.  Pabouast rpynma mpOCHT MPaBUTENBCTBO PAcIpOCTPAHUTH HACTOSIEE MHEHHE C
UCTIONIb30BAHMEM BCEX MMEIOIINXCS CPEJICTB M Ha BO3MOXKHO 00Jiee IHUPOKOil OCHOBE.

pouenypa nociaenyrouieii 1esiTeJ1bHOCTH

88. B coorserctBun ¢ myHkToM 20 cBoMX MeToJ0B paborel PabGowas rpymma mpocut
WCTOYHMK W NPABUTEJIBCTBO MPEJICTABUTE €if HHPOPMAIIHIO O MOCIEAYIOMEH eI TeIbHOCTH
TI0 peayM3annyl PeKOMEHAAIHH, c(hOPMYIMPOBAHHBIX B HACTOSIIIEM MHEHHH, X B TOM YHCIIE
yKa3arh:

a) ObLT J1i T-H [TnayruH 0cBOOOXKICH, U €CIH Ja, TO KOT/1a UMEHHO;

b) OBUIM JIM MpPEeNOCTaBlIeHbl T-Hy [IMYyrHHYy KOMIICHCALMS WM BO3MELICHHE
ymep0a B nHoi hopme;

c) MPOBOJIMIIOCH JIU pacciieoBanue 1o (akTy HapyleHus npas r-Ha [Indyruna,
U €CJIN J1a, TO KaKOBBI OBUIH Pe3yJIbTaThl TAKOTO paccie0OBaHus;

d) ObUIM JIK B COOTBETCTBUU C HACTOAIIMM MHCEHUEM HPUHATHI Kakue-I1100
3aKOHOJATCIbHBIC nonpaBKH nim HU3MCHCHHA B MPAaKTUKE JUIsL MMPpUBCACHUA
3aKOHOAATCJIbCTBA W  IMPAKTUKHU Poccuiickoit (Dez[epaulzm B COOTBCTCTBHE C €€
MEKAYHApOAHBIMU 065[33TCJ'II)CTB3MI/I;

e) ObUTM JIN TPUHATHI KaKWe-JIMOO Jpyrue Mephl C IENbI0 OCYIIECTBIICHUS
HACTOSIILEr0 MHEHUS.

89.  IIpaBurenscTBYy mnpeanaraercss nponHpopMupoBath Pabouyio rpymmy o JH0OBIX
TPYIHOCTSX, C KOTOPBIMH OHO CTOJIKHYJIOCH NPH OCYILECTBICHHH DPEKOMEHJIAINH,
c(OpMyJIMPOBAHHBIX B HACTOSALIEM MHEHHUH, a TaKXe COOOIINTH, HYXIACTCS JIM OHO B
JIOTIOJIHUTENEHON TEXHUYECKOH IOMOIIM, HAalpUMEp B BUJAE NOCEUIeHUs cTpaHbl Paboueit
TPYMIOHN.
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90.  Pabouas rpynmna MpocUT UCTOYHHUK M NIPABUTEIBCTBO IIPEICTABUTD BhILICYKa3aHHYIO
nH}pOpMaLUIO B TEUCHUE LIECTH MECSLEB C JAThl MPENPOBOXICHUS HACTOSIIETO MHEHHUSL.
Bwmecre ¢ Tem Pabouas rpynma ocraBisier 3a coO0i MpaBo OCYIIECTBISATH CBOU COOCTBEHHBIE
MOCIIEAYIONIME JICHCTBUSL, €CM IO €€ CBEeJeHUs OyAeT NIOBEAeHa HOBas, BBI3BIBAIOIIAS
TpeBory uH(popmauus o0 stom pnene. Takue peiictBus mo3omsaT Paboueil rpymme
nHdopmupoBath COBET 110 paBaM YesIOBEKa O MPOrpecce, JOCTUTHYTOM B OCYILECTBICHUN
€ro peKOMEH/IaIMH, a TAKXKe O JII0OOM HETIPUHSITHU Mep.

91. Pabouas rpymna HanomuHaeT, uyto COBET MO MpaBaM dYeJIOBEKa MpPU3Bal BCe
rocyaapcTa CoTpyAHHYaTh ¢ PaGoueil rpymmoii u mpOCHI UX yIUTHIBATH €€ MHEHUS U TIPU
HEOOXOJMMOCTH MOPHHUMATh HAUIGKALIME MEpbl JUIl HCIPABICHUS — TIOJIOXKCHHUS
MPOU3BOJIBHO JIMIICHHBIX CBOOO/BI JIHIl U HHPOPMHUPOBATh PaGouyto rpymmny 0 OpHHATHIX
UM Mepax®,

[Ipunsmo 23 noa6ps 2018 200a]

GE.19-08612

38 Cwm. pesomomuro 33/30 CoBeTa Mo mpaBaM YeNOBEKa, TTYHKTHI 3 1 7.
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Annex |

Individual opinion of Sétondji Roland Adjovi (dissenting)

1. I regret that | could not join the opinion of the Working Group in the present case
concerning Alexey Pichugin. In my view, the Working Group has no jurisdiction as there is
no dispute to be resolved between Mr. Alexey Pichugin and the Russian Federation. As a
result, the Working Group should have simply dismissed the request.

2. Indeed, the Working Group is a body for the resolution of disputes related to detention,
a special procedure of the Human Rights Council. The proceedings before the Working
Group involve an individual (or a group of individuals) against a Member State of the United
Nations, and are conducted in accordance with the mandate and rules set out in the Working
Methods of the Group. Even if the texts that govern its mandate in this area do not mention
the criteria of admissibility and jurisdiction, the question cannot be avoided because it is self-
evident and constitutes an essential prerequisite for the ability of the Working Group to
consider the merits of the case. It is therefore for the Working Group, both de jure and on a
preliminary basis, to raise this question of admissibility and jurisdiction, even if, as in this
case, the parties have not raised it.

3. Secondly, | understood that all the factual conclusions reached by the majority of the
Working Group had already been taken into account by the European Court of Human Rights
on the two occasions when it was seized by the applicant.* The Court has concluded for the
most part, in favour of the applicant so that the dispute related to arbitrariness of the detention
is resolved and therefore no longer exists. For issues on which the applicant has not been
successful, the dispute also does not exist unless the applicant challenges the Court’s decision
through an appeal. The Working Group is not the competent body for such an appeal
procedure.

4. The existence of a dispute is well established as a condition of jurisdiction under
international law. As established by the Permanent Court of International Justice in the
Mavrommatis Concessions in Palestine Case: “A dispute is a disagreement on a point of law
or fact, a conflict of legal views or of interests between two persons.”? The International
Court of Justice has deepened this definition of legal dispute as a situation in which two
parties have opposing views, with similar conclusions where the absence of dispute has led
to the rejection of the application.®

1 Case No 1. Pichugin v. Russia, Application No. 38623/03, Judgment (Merits and Just Satisfaction),
Court (First Section), 23 October 2012 (http://hudoc.echr.coe.int/eng?i=001-114074). Case No 2.
Pichugin v. Russia, Application No. 38958/07, Judgment (Merits and Just Satisfaction), Court
(Third Section Committee), 6 June 2017 (http://hudoc.echr.coe.int/eng?i=001-174061).

2 Permanent Court of International Justice, Case of the Mavrommatis Palestine Concessions,
Judgement No. 2, Serie A, No. 2, 30 August 1924, p. 11.

3 Interpretation of Peace Treaties, Advisory Opinion: 1.C.J. Reports 1950, p. 65, esp. p. 74. See also:
Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Georgia v. Russian Federation), Preliminary Objections, Judgment, 1.C.J. Reports 2011, p. 70, esp.
paras. 23-114; Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, 1.C.J. Reports 2012, p. 422, esp. paras. 44-55; Alleged Violations of Sovereign Rights and
Maritime Spaces in the Caribbean Sea (Nicaragua v. Colombia), Counter-Claims, Order of
15 November 2017, I.C.J. Reports 2017, p. 289, p. 3 ; Obligations concerning Negotiations relating to
Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall Islands v. Pakistan),
Order of 9 July 2015, 1.C.J. Reports 2015, p. 589, esp. paras. 25-55; Obligations concerning
Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall
Islands v. United Kingdom), Preliminary Objections, Judgment, 1.C.J. Reports 2016, p. 833, esp.
paras. 26-58; Application of the International Convention for the Suppression of the Financing of
Terrorism and of the International Convention on the Elimination of All Forms of Racial
Discrimination (Ukraine v. Russian Federation), Provisional Measures,

Order of 19 April 2017, 1.C.J. Reports 2017, p. 104, esp. paras. 22-39; ICJ, Immunities and Criminal
Proceedings (Equatorial Guinea v. France), Preliminary Objections, Judgement of 6 June 2018.
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5. That being said, the Russian Federation has not yet implemented the Court’s
decisions. This leads to a dispute of a different nature: the enforcement of the Court’s
decisions. This dispute, like the possible appeal mentioned above, is not within the
jurisdiction of the Working Group, and it is worth noting that it is pending before the
Ministerial Committee of the Council of Europe.*

6. In conclusion, the Working Group, in my opinion, should have dismissed the request
on the ground that it does not present a detention dispute that would fall within its jurisdiction.

GE.19-08612

4 Information on the execution of the Court’s decisions before the Committee of Ministers is available
online (http://hudoc.exec.coe.int/ENG?i=004-14064). The Pichugin case is discussed as part of a
global case with the Klyakhin case as the main one (Application No. 46082/99). See the decision of
the Ministerial Committee CM/Del/Dec(2018)1318/H46-20.
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Annex |1

Additional reasoning of the majority of the Working Group,
notably Seong-Phil Hong, Leigh Toomey, Elina Steinerte and
José Guevara Bermudez

1. We wish to offer the following additional reasons. We consider that these reasons are
important to the Working Group’s jurisdiction to consider matters that have been heard by
other regional human rights mechanisms, and we have therefore chosen to elaborate further
on this issue.

2. The competence of the Working Group is defined in the resolutions of the Human
Rights Council (formerly the Commission on Human Rights until 2006) and the Working
Group’s Methods of Work.! The law of these instruments is decisive, and binding upon the
Working Group. Where it is silent, the Working Group’s jurisprudential acquis, accumulated
over the past quarter century, has filled the lacunae.

3. The rules governing the Working Group naturally differs from those regulating other
sister human-rights bodies. For instance, the Working Group, as a special procedure of the
Human Rights Council deriving its ultimate authority and powers from the Charter of the
United Nations, does not require the source to exhaust domestic remedies before making
submissions to it unlike the Human Rights Committee and other treaty bodies whose
founding instruments makes explicit reference to it as a condition of admissibility.? In its
Deliberation 02 (E/CN.4/1993/24, 12 January 1993, pp. 9-13) on admissibility of the
communications, national legislation, and documents of a declaratory nature adopted at its
third session (23 to 27 March 1992), the Working Group clarified that “if an admissibility
procedure requires the prior exhaustion of local remedies, that condition is expressly
provided for in the instrument or rule concerned as borne out, for instance, by article 41 (1)
(c) of the International Covenant on Civil and Political Rights” and since “there is no such
provision in resolution 1991/42 which lays down the Working Group’s mandate ... it is not
within its mandate to require local remedies to be exhausted in order for a communication to
be declared admissible” (paras. 6-8).2 The Working Group’s consistent interpretation and
application in its case-law leaves no room for doubt on this matter.*

4. The Working Group would like to stress that the procedural rules for handling
communications from sources and responses of Governments are contained in its methods of
work and in no other international instrument that the parties might consider applicable.> The

5
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A/HRC/36/38.

See article 11 (3) and 14 (7) (a) of the 1965 International Convention on the Elimination of All Forms
of Racial Discrimination; article 41 (1) (c) of the 1966 International Covenant on Civil and Political
Rights and article 5 (2) (b) of the 1966 Optional Protocol thereto; articles 21 (1) (c) and 22 (4) (b) of
the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; articles 76 (1) (c) and 77 (3) (b) of the 1990 International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families; article 4 (1) of the 1999
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women; article 2 (d) of the 2006 Optional Protocol to the Convention on the Rights of Persons with
Disabilities; article 31 (2) (d) of the 2006 International Convention for the Protection of All Persons
from Enforced Disappearance; and article 3 (1) of the 2008 Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights; article 7 (5) of the 2011 Optional Protocol to the
Convention on the Rights of the Child on a communications procedure.

See also E/CN.4/2006/7 (12 December 2015), paras. 10-14.

See opinions Nos. 44/2018, para. 71; 43/2018, para. 63; 42/2018, para. 67; No. 11/2018, para. 66;
No. 8/2018, para. 30; No. 41/2017, para. 73; No. 38/2017, para. 67; No. 33/2015, para. 108;

No. 19/2013, para. 28; No. 31/2006, para. 19; and No. 11/2000, para. 13. See also the unsuccessful
resort by the Government of the Russian Federation to this false rule in opinion No. 14/2016,

para. 51.

Opinion No. 44/2018, para. 71; No. 43/2018, para. 63; No. 42/2018, para. 67; No. 8/2018, para. 30.
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relevant procedural rule in the Working Group’s methods of work can be found in part VII
(Coordination with other human rights mechanisms) therein, which provides as follows:

VII. Coordination with other human rights mechanisms

33.  In order to strengthen the good coordination that already exists between the
various United Nations bodies working in the field of human rights (see Commission
on Human Rights resolution 1997/50, para. 1 (b)), the Working Group takes action as
follows:

€)] If the Working Group, while examining allegations of violations of
human rights, considers that the allegations could be more appropriately dealt with by
another working group or special rapporteur, it will refer the allegations to the relevant
working group or special rapporteur within whose competence they fall, for
appropriate action;

(b)  Ifthe Working Group receives allegations of violations of human rights
that fall within its competence as well as within the competence of another thematic
mechanism, it may consider taking appropriate action jointly with the working group
or special rapporteur concerned;

(c) If communications concerning a country for which the Human Rights
Council has appointed a special rapporteur, or another appropriate mechanism with
reference to that country, are referred to the Working Group, the latter, in consultation
with the rapporteur or the person responsible, shall decide on the action to be taken;

(d)  Ifacommunication addressed to the Working Group is concerned with
a situation that has already been referred to another body, action shall be taken as
follows:

() If the function of the body to which the matter has been referred is to
deal with the general development of human rights within its area of
competence (e.g. most of the special rapporteurs, representatives of the
Secretary-General, independent experts), the Working Group shall retain
competence to deal with the matter;

(i)  However, if the body to which the matter has already been referred has
the function of dealing with individual cases (e.g. the Human Rights
Committee and other treaty bodies), the Working Group shall transmit the case
to that other body if the person and facts involved are the same.

34.  The Working Group shall not make visits to countries for which the Human
Rights Council has already appointed a country rapporteur or another appropriate
mechanism with reference to that country, unless the special rapporteur or the person
responsible considers the visit by the Working Group to be useful.

5. It is evident from the ordinary meaning to be given to the terms in their context that
Part VII concerns the Working Group’s possible overlapping competence with other “United
Nations bodies working in the field of human rights” in processing individual cases and
country visits. Clearly, the European Court of Human Rights is not a subsidiary body of the
United Nations Organization but a distinct regional judicial organ established by the member
governments of the Council of Europe by means of the Convention for the Protection of
Human Rights and Fundamental Freedoms, signed at Rome on 4 November 1950 (commonly
known as the European Convention on Human Rights). The Council of Europe, created by
the 1949 Statute of the Council of Europe and accorded legal personality and capacity as well
as privileges and immunities by the 1949 General Agreement on Privileges and Immunities
of the Council of Europe, also has its own independent existence. In juridical terms, the
United Nations and the European Court of Human Rights are two separate entities. The plain
reading of the text alone should dispel any concern that the Working Group would be
breaching its own methods of work by taking up Mr. Pichugin’s case.

6. The legislative history of Part VII suggests likewise. In its first annual report
(E/CN.4/1992/20, 21 January 1992), the Working Group reported to the then-Commission
on Human Rights that during its second session (16 to 20 December 1991): “The Working
Group decided that, in considering the cases submitted to it, in a spirit of cooperation and
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coordination, it would seek, whenever necessary, information from other relevant United
Nations bodies and, in particular, Special Rapporteurs of the Commission and the Sub-
Commission and the treaty monitoring bodies. The Working Group likewise expressed its
willingness to share the information at its disposal with any United Nations organ wishing to
have such information” (para. 20). In its second annual report (E/CN.4/1993/24, 12 January
1993), the Working Group reiterated intra-UN cooperation and coordination stating
specifically that it “further continued to exchange views, when it deemed it to be necessary,
with members of the secretariat servicing treaty monitoring bodies, in particular the Human
Rights Committee, or studying other areas relevant to the Working Group’s mandate” (paras.
6-7).

7. In paragraph 7 of its resolution 1993/36 of 5 March 1993 (E/CN.4/RES/1993/36), the
then-Commission on Human Rights “[w]elcome[d] the importance that the Working Group
attaches to coordination with other mechanisms of the Commission as well as with treaty-
monitoring bodies, and invite[d] it to take a position in its next report on the issue of the
admissibility of cases submitted to the Working Group when they are under consideration by
other bodies”. To meet the Commission’s concerns, the Working Group in its third annual
report (E/CN.4/1994/27, 17 December 1993) distinguished between two categories of
situations, depending on whether the body seized of the matter other than the Working Group
“deals either with developments in the human rights situation or with individual cases of
violations alleged by persons™: the non bis in idem principle does not apply to the first
category (working groups, special rapporteurs or representatives, independent experts)
whereas it could apply to the second category (Human Rights Committee in the context of
the First Optional Protocol to the International Covenant on Civil and Political Rights, on the
one hand, the confidential procedure under Economic and Social Council resolution 1503
(XLVIII) of 27 May 1970, on the other) (paras. 64-70). The Working Group also added
paragraph 18 to its revised methods of work: “The Working Group shall also communicate
any decision it adopts to the Commission on Human Rights body, whether thematic or
country-oriented, or to the body set up by the appropriate treaty for the purpose of proper
coordination between all organs of the system” (Annex I: Revised methods of work as of
December 1993).

8. In paragraph 1 (b) of its resolution 1997/50 of 15 April 1997, the Commission took
note of “the importance that the Working Group attaches to coordination with other
mechanisms of the Commission on Human Rights and other relevant United Nations bodies
and treaty-monitoring bodies, as well as to strengthening the role of the High
Commissioner/Centre for Human Rights in such coordination” and “encourage[d] the
Working Group to take all the necessary steps to avoid duplication with those mechanisms,
in particular regarding the treatment of the communications it receives and field visits”.6 The
Working Group dully complied by adding Part V (Coordination with other human rights
mechanisms) to the revised methods of work which has remained substantively unchanged
since then (E/CN.4/1998/44, 19 December 1997, Annex I).”

9. It is clear from the above that Part VII (Coordination with other human rights
mechanisms) of the Working Group’s methods of work aims to avoid conflicting decisions
in individual quasi-judicial cases between the Working Group, on one hand, and the special
procedures of the Human Rights Council or the Human Rights Committee and other
international treaty bodies serviced by the UN Secretariat’s staff and facilities, on the other.
The European Court of Human Rights, a non-UN regional judicial organ of the Council of
Europe, does not fit the bill.

Prior to resolution 1997/50, the Commission repeatedly took note of the importance that the Working
Group attached to coordination with other mechanisms of the Commission and with the treaty-
monitoring bodies as well as to the strengthening of the role of the Centre for Human Rights in such
coordination, and encouraged the Working Group to avoid unnecessary duplication in paragraph 5 of
its resolution 59/1995 of 7 March 1995 and paragraph 8 of resolution 28/1996 of 19 April 1996.

The entire Part VV was moved to Part V11 in the following revision of 2010. A/HRC/16/47, 19 January
2011, Annex: Revised methods of work of the Working Group.
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10.  With respect to the Human Rights Committee, the Working Group in opinion
No. 4/2000 concerning Sybila Arredondo Guevara (Peru), adopted on 16 May 2000, decided
to transmit, pursuant to paragraph 25 (d) [which moved to paragraph 33 (d) in 2010] of its
methods of work, Ms. Arredondo’s case to the Human Rights Committee without expressing
an opinion on the arbitrary nature of the detention, after ascertaining that the case was being
considered by the Human Rights Committee, on the basis of the same facts and allegations
as the communication received by the Group (para. 10). The Committee three months later
adopted its view after noting the Working Group’s referral of the case.®

11.  Referring to the Arredondo case, it was suggested by one veteran observer that
attempts were being made by the Secretariat to process a case where domestic remedies have
been exhausted under the Optional Protocol, while one where they have not may be processed
for the attention of the Working Group.® Indeed, the Working Group and the Committee
appear to have settled on this new modus vivendi of complementary division of labour in
opinions No. 28/2001 (adopted on 3 December 2001),*° No. 27/2005 (adopted on 30 August
2005),* No. 10/2009 (adopted on 1 September 2009)* and No. 39/2012 (adopted on
31 August 2012).%3 Because article 5 (2) (a) of the Optional Protocol to the Covenant merely
requires that the same matter “is not being examined” under another procedure of
international investigation or settlement, the Committee need not refrain itself from passing
judgment on cases where the Working Group has finished examination. The Committee
expressed its view in cases that have been filed without opinion by the Working Group** or,
as in opinion No. 15/2001 (adopted on 13 September 2001), where the detention has been
declared not arbitrary.*®

12. By contrast, the Working Group has evinced no awareness that it is legally bound to
coordinate or avoid duplication with regional judicial organs. The Working Group has
declared itself competent to deal with cases which had also been considered by the Inter-
American Commission on Human Rights and the Inter-American Court of Human Rights,
rather explicitly in opinion No. 9/2005 concerning Alfonso Martin del Campo Dodd (adopted
on 25 May 2005) on the ground that “the complaint is related to the specific tasks set forth
in resolution 1991/42 of the Commission on Human Rights” (para. 7).1¢ The Working Group
further elaborated its position on the matter in depth in opinion No. 52/2011 (adopted on
17 November 2011), stressing the essential difference between the UN special procedures,
on the one hand, and both international and regional treaty bodies, on the other (paras. 25—
38). In opinion No. 21/2013 (adopted on 27 August 2013), the Working Group proceeded to
render its decision even though the two detainees in question had been released upon
recommendation by the Inter-American Commission on Human Rights and their case was
pending before the Inter-American Court (paras. 26-29).
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Arredondo v. Peru, Communication No. 688, adopted on 14 August 2000, CCPR/C/69/D/688/1996,
paras. 10.2.

Nigel Rodley, “United Nations Human Rights Treaty Bodies and Special Procedures of the
Commission on Human Rights: Complementarity or Competition?”, Human Rights Quarterly

Vol. 25, No. 4 (Nov., 2003), pp. 882-908, at p. 896.

Madani v. Algeria, Communication No. 1172/2003, adopted on 28 March 2007,
CCPR/C/89/D/1172/2003, paras. 2.7 and 7.2.

Al-Rabassi v. Libya, Communication No. 1860/2009, adopted on 18 July 2014,
CCPR/C/111/D/1860/2009, para. 6.2.

Eligio Cedefio v. Bolivarian Republic of Venezuela, Communication No. 1940/2010, adopted on
29 October 2012, CCPR/C/106/D/1940/2010, para. 6.2.

Belyatsky v. Belarus, Communication No. 2165/2012, adopted on 24 October 2014,
CCPR/C/112/D/2165/2012, para. 7.2.

Aboufaied v. Libya, Communication No. 1782/2008, adopted on 21 March 2012,
CCPR/C/104/D/1782/2008, para. 6.2.

Cabal and Pasini v. Australia, Communication No. 1020/2001, adopted on 7 August 2003,
CCPR/C/78/D/1020/2001, paras. 4.2 and 5.2.

The Working Group also cited its precedents of opinions No. 16/1998 and No. 28/1998, both adopted
on 3 December 1998.
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13.  The Working Group sees no reason why it should depart from its precedents and treat
the prior judgments of the European Court of Human Rights any differently from those of
the Inter-American Court. Even assuming arguendo that the Working Group is under legal
obligation to do so, the Working Group is far from convinced that the three essential factors
of identical persons, subject-matter and case, which could lead to conflicting decisions, apply
in the present case. While the Working Group, as well as the European Court, addressed the
complaints by Mr. Pichugin against the Russian Federation, the similarities end there while
the following distinguishing features separate them:

(@  The Working Group investigates the international obligations under the
Universal Declaration and the Covenant while the European Court decides solely upon the
European Convention. The differences, especially between articles 9 and 14 of the Covenant
and articles 5 and 6 of the European Convention upon which Mr. Pichugin made his claims
before the European Court, are not merely semantic: for instance, article 5 (1) of the European
Convention provides an exhaustive list of justifications for the deprivation of personal liberty,
but stipulates no comprehensive ban on “arbitrary” detention;’

(b)  The two cases before the European Court narrowly concerned Mr. Pichugin’s
first and second trial in the Russian courts, but the Working Group will address a full range
of alleged violations that arose in the broader context of the Yukos dispute;

(¢)  While the European Court can order monetary compensation for pecuniary and
non-pecuniary damages in the dispositive part of the judgment, and often “reiterates” that the
most appropriate form of redress for an applicant convicted despite a potential infringement
of fair trial rights would, in principle, be trial de novo or the reopening of the proceedings,
and “notes” the domestic legal provision providing for the reopening of the criminal
proceedings if the European Court finds a violation, as it has done in the two cases brought
before it by Mr. Pichugin,® it does not require immediate release, a full and independent
investigation and appropriate measures against those responsible or dissemination of the
Opinion through all available means, all standard remedies in the cases considered by the
Working Group;

(d)  The two European Court cases cannot and do not address the additional
violations arising from the later developments in the Russian Federation, such as the failure
of the Russian judicial authorities to grant Mr. Pichugin’s request for a new trial despite its
obligations under the European Convention and the domestic code of criminal procedure.

14.  For these reasons, the Working Group considers itself wholly competent and obliged
to hear Mr. Pichugin’s complaints in the interest of justice and human rights.

17 The Working Group notes that the European Court has interpreted the provision to weigh elements of

arbitrariness of detention in its jurisprudence; however, the same Court eliminated the independent
legal significance of the right to personal security by subsuming it under the right to personal liberty.
Saadi v. United Kingdom, Application no. 13229/03 (29 January 2008), para. 67.

18 Pichugin v. Russia, Application no. 38623/03 (23 October 2012), para. 219; Pichugin v. Russia,

Application no. 38958/07 (6 June 2017), para. 47.
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