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Annex |

Individual opinion of S&ondji Roland Adjovi (dissenting)

1. I regret that | could not join the opinion of the Working Group in the present case
concerning Alexey Pichugin. In my view, the Working Group has no jurisdiction as there is
no dispute to be resolved between Mr. Alexey Pichugin and the Russian Federation. As a
result, the Working Group should have simply dismissed the request.

2. Indeed, the Working Group is a body for the resolution of disputes related to
detention, a special procedure of the Human Rights Council. The proceedings before the
Working Group involve an individual (or a group of individuals) against a Member State of
the United Nations, and are conducted in accordance with the mandate and rules set out in
the Working Methods of the Group. Even if the texts that govern its mandate in this area do
not mention the criteria of admissibility and jurisdiction, the question cannot be avoided
because it is self-evident and constitutes an essential prerequisite for the ability of the
Working Group to consider the merits of the case. It is therefore for the Working Group,
both de jure and on a preliminary basis, to raise this question of admissibility and
jurisdiction, even if, as in this case, the parties have not raised it.

3. Secondly, | understood that all the factual conclusions reached by the majority of the
Working Group had already been taken into account by the European Court of Human
Rights on the two occasions when it was seized by the applicant.! The Court has concluded
for the most part, in favour of the applicant so that the dispute related to arbitrariness of the
detention is resolved and therefore no longer exists. For issues on which the applicant has
not been successful, the dispute also does not exist unless the applicant challenges the
Court’s decision through an appeal. The Working Group is not the competent body for such
an appeal procedure.

4. The existence of a dispute is well established as a condition of jurisdiction under
international law. As established by the Permanent Court of International Justice in the
Mavrommatis Concessions in Palestine Case: “A dispute is a disagreement on a point of
law or fact, a conflict of legal views or of interests between two persons.”? The
International Court of Justice has deepened this definition of legal dispute as a situation in
which two parties have opposing views, with similar conclusions where the absence of
dispute has led to the rejection of the application.®

GE.19-08612

Case No 1. Pichugin v. Russia, Application No. 38623/03, Judgment (Merits and Just Satisfaction),
Court (First Section), 23 October 2012 (http://hudoc.echr.coe.int/eng?i=001-114074). Case No 2.
Pichugin v. Russia, Application No. 38958/07, Judgment (Merits and Just Satisfaction), Court
(Third Section Committee), 6 June 2017 (http://hudoc.echr.coe.int/eng?i=001-174061).

Permanent Court of International Justice, Case of the Mavrommatis Palestine Concessions,
Judgement No. 2, Serie A, No. 2, 30 August 1924, p. 11.

Interpretation of Peace Treaties, Advisory Opinion: 1.C.J. Reports 1950, p. 65, esp. p. 74. See also:
Application of the International Convention on the Elimination of All Forms of Racial Discrimination
(Georgia v. Russian Federation), Preliminary Objections, Judgment, 1.C.J. Reports 2011, p. 70, esp.
paras. 23-114 ; Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal),
Judgment, I.C.J. Reports 2012, p. 422, esp. paras. 44-55 ; Alleged Violations of Sovereign Rights and
Maritime Spaces in the Caribbean Sea (Nicaragua v. Colombia), Counter-Claims, Order of
15 November 2017, I.C.J. Reports 2017, p. 289, p. 3 ; Obligations concerning Negotiations relating to
Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall Islands v. Pakistan),
Order of 9 July 2015, I.C.J. Reports 2015, p. 589, esp. paras. 25-55 ; Obligations concerning
Negotiations relating to Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshall
Islands v. United Kingdom), Preliminary Objections, Judgment, 1.C.J. Reports 2016, p. 833, esp.
paras. 26-58; Application of the International Convention for the Suppression of the Financing of
Terrorism and of the International Convention on the Elimination of All Forms of Racial
Discrimination (Ukraine v. Russian Federation), Provisional Measures.

Order of 19 April 2017, 1.C.J. Reports 2017, p. 104, esp. paras. 22-39; ICJ, Immunities and Criminal
Proceedings (Equatorial Guinea v. France), Preliminary Objections, Judgement of 6 June 2018.
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5. That being said, the Russian Federation has not yet implemented the Court’s
decisions. This leads to a dispute of a different nature: the enforcement of the Court’s
decisions. This dispute, like the possible appeal mentioned above, is not within the
jurisdiction of the Working Group, and it is worth noting that it is pending before the
Ministerial Committee of the Council of Europe.*

6. In conclusion, the Working Group, in my opinion, should have dismissed the request
on the ground that it does not present a detention dispute that would fall within its
jurisdiction.

4 Information on the execution of the Court’s decisions before the Committee of Ministers is available
online (http://hudoc.exec.coe.int/ENG?i=004-14064). The Pichugin case is discussed as part of a
global case with the Klyakhin case as the main one (Application No. 46082/99). See the decision of
the Ministerial Committee CM/Del/Dec(2018)1318/H46-20.
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Annex |1

Additional reasoning of the majority of the Working Group,
notably Seong-Phil Hong, Leigh Toomey, Elina Steinerte and
JoséGuevara BermUdez

1. We wish to offer the following additional reasons. We consider that these reasons
are important to the Working Group’s jurisdiction to consider matters that have been heard
by other regional human rights mechanisms, and we have therefore chosen to elaborate
further on this issue.

2. The competence of the Working Group is defined in the resolutions of the Human
Rights Council (formerly the Commission on Human Rights until 2006) and the Working
Group’s Methods of Work.? The law of these instruments is decisive, and binding upon the
Working Group. Where it is silent, the Working Group’s jurisprudential acquis,
accumulated over the past quarter century, has filled the lacunae.

3. The rules governing the Working Group naturally differs from those regulating other
sister human-rights bodies. For instance, the Working Group, as a special procedure of the
Human Rights Council deriving its ultimate authority and powers from the Charter of the
United Nations, does not require the source to exhaust domestic remedies before making
submissions to it unlike the Human Rights Committee and other treaty bodies whose
founding instruments makes explicit reference to it as a condition of admissibility.? In its
Deliberation 02 (E/CN.4/1993/24, 12 January 1993, pp. 9-13) on admissibility of the
communications, national legislation, and documents of a declaratory nature adopted at its
third session (23 to 27 March 1992), the Working Group clarified that “if an admissibility
procedure requires the prior exhaustion of local remedies, that condition is expressly
provided for in the instrument or rule concerned as borne out, for instance, by article 41 (1)
(c) of the International Covenant on Civil and Political Rights” and since “there is no such
provision in resolution 1991/42 which lays down the Working Group’s mandate ... it is not
within its mandate to require local remedies to be exhausted in order for a communication
to be declared admissible” (paras. 6-8).> The Working Group’s consistent interpretation
and application in its case-law leaves no room for doubt on this matter.*

4. The Working Group would like to stress that the procedural rules for handling
communications from sources and responses of Governments are contained in its methods
of work and in no other international instrument that the parties might consider applicable.®

1 A/HRC/36/38.

2 See article 11 (3) and 14 (7) (a) of the 1965 International Convention on the Elimination of All Forms
of Racial Discrimination; article 41 (1) (c) of the 1966 International Covenant on Civil and Political
Rights and article 5 (2) (b) of the 1966 Optional Protocol thereto; articles 21 (1) (c) and 22 (4) (b) of
the 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment; articles 76 (1) (c) and 77 (3) (b) of the 1990 International Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families; article 4 (1) of the 1999
Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against
Women; article 2 (d) of the 2006 Optional Protocol to the Convention on the Rights of Persons with
Disabilities; article 31 (2) (d) of the 2006 International Convention for the Protection of All Persons
from Enforced Disappearance; and article 3 (1) of the 2008 Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights; article 7 (5) of the 2011 Optional Protocol to the
Convention on the Rights of the Child on a communications procedure.

3 See also E/CN.4/2006/7 (12 December 2015), paras. 10-14.

4 See opinions Nos. 44/2018, para. 71; 43/2018, para. 63; 42/2018, para. 67; No. 11/2018, para. 66;
No. 8/2018, para. 30; No. 41/2017, para. 73; No. 38/2017, para. 67; No. 33/2015, para. 108;
No. 19/2013, para. 28; No. 31/2006, para. 19; and No. 11/2000, para. 13. See also the unsuccessful
resort by the Government of the Russian Federation to this false rule in opinion No. 14/2016,
para. 51.

5 Opinion No. 44/2018, para. 71; No. 43/2018, para. 63; No. 42/2018, para. 67; No. 8/2018, para. 30.
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The relevant procedural rule in the Working Group’s methods of work can be found in part
VIl (Coordination with other human rights mechanisms) therein, which provides as
follows:

VII. Coordination with other human rights mechanisms

33. In order to strengthen the good coordination that already exists between the
various United Nations bodies working in the field of human rights (see
Commission on Human Rights resolution 1997/50, para. 1 (b)), the Working Group
takes action as follows:

(@) If the Working Group, while examining allegations of violations of
human rights, considers that the allegations could be more appropriately dealt with
by another working group or special rapporteur, it will refer the allegations to the
relevant working group or special rapporteur within whose competence they fall, for
appropriate action;

(b) If the Working Group receives allegations of violations of human rights
that fall within its competence as well as within the competence of another thematic
mechanism, it may consider taking appropriate action jointly with the working group
or special rapporteur concerned;

(c) If communications concerning a country for which the Human Rights
Council has appointed a special rapporteur, or another appropriate mechanism with
reference to that country, are referred to the Working Group, the latter, in
consultation with the rapporteur or the person responsible, shall decide on the action
to be taken;

(d) If a communication addressed to the Working Group is concerned with a
situation that has already been referred to another body, action shall be taken as
follows:

(i) If the function of the body to which the matter has been referred is to
deal with the general development of human rights within its area of
competence (e.g. most of the special rapporteurs, representatives of the
Secretary-General, independent experts), the Working Group shall retain
competence to deal with the matter;

(if) However, if the body to which the matter has already been referred has
the function of dealing with individual cases (e.g. the Human Rights
Committee and other treaty bodies), the Working Group shall transmit the
case to that other body if the person and facts involved are the same.

34. The Working Group shall not make visits to countries for which the Human
Rights Council has already appointed a country rapporteur or another appropriate
mechanism with reference to that country, unless the special rapporteur or the
person responsible considers the visit by the Working Group to be useful.

5. It is evident from the ordinary meaning to be given to the terms in their context that
Part VII concerns the Working Group’s possible overlapping competence with other
“United Nations bodies working in the field of human rights” in processing individual cases
and country visits. Clearly, the European Court of Human Rights is not a subsidiary body
of the United Nations Organization but a distinct regional judicial organ established by the
member governments of the Council of Europe by means of the Convention for the
Protection of Human Rights and Fundamental Freedoms, signed at Rome on 4 November
1950 (commonly known as the European Convention on Human Rights). The Council of
Europe, created by the 1949 Statute of the Council of Europe and accorded legal
personality and capacity as well as privileges and immunities by the 1949 General
Agreement on Privileges and Immunities of the Council of Europe, also has its own
independent existence. In juridical terms, the United Nations and the European Court of
Human Rights are two separate entities. The plain reading of the text alone should dispel
any concern that the Working Group would be breaching its own methods of work by
taking up Mr. Pichugin’s case.

6. The legislative history of Part VII suggests likewise. In its first annual report
(E/CN.4/1992/20, 21 January 1992), the Working Group reported to the then-Commission
on Human Rights that during its second session (16 to 20 December 1991): “The Working
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Group decided that, in considering the cases submitted to it, in a spirit of cooperation and
coordination, it would seek, whenever necessary, information from other relevant United
Nations bodies and, in particular, Special Rapporteurs of the Commission and the Sub-
Commission and the treaty monitoring bodies. The Working Group likewise expressed its
willingness to share the information at its disposal with any United Nations organ wishing
to have such information” (para. 20). In its second annual report (E/CN.4/1993/24, 12
January 1993), the Working Group reiterated intra-UN cooperation and coordination stating
specifically that it “further continued to exchange views, when it deemed it to be necessary,
with members of the secretariat servicing treaty monitoring bodies, in particular the Human
Rights Committee, or studying other areas relevant to the Working Group’s mandate”
(paras. 6-7).

7. In paragraph 7 of its resolution 1993/36 of 5 March 1993 (E/CN.4/RES/1993/36),
the then-Commission on Human Rights “[w]elcome[d] the importance that the Working
Group attaches to coordination with other mechanisms of the Commission as well as with
treaty-monitoring bodies, and invite[d] it to take a position in its next report on the issue of
the admissibility of cases submitted to the Working Group when they are under
consideration by other bodies”. To meet the Commission’s concerns, the Working Group in
its third annual report (E/CN.4/1994/27, 17 December 1993) distinguished between two
categories of situations, depending on whether the body seized of the matter other than the
Working Group “deals either with developments in the human rights situation or with
individual cases of violations alleged by persons”: the non bis in idem principle does not
apply to the first category (working groups, special rapporteurs or representatives,
independent experts) whereas it could apply to the second category (Human Rights
Committee in the context of the First Optional Protocol to the International Covenant on
Civil and Political Rights, on the one hand, the confidential procedure under Economic and
Social Council resolution 1503 (XLVIII) of 27 May 1970, on the other) (paras. 64-70). The
Working Group also added paragraph 18 to its revised methods of work: “The Working
Group shall also communicate any decision it adopts to the Commission on Human Rights
body, whether thematic or country-oriented, or to the body set up by the appropriate treaty
for the purpose of proper coordination between all organs of the system” (Annex I: Revised
methods of work as of December 1993).

8. In paragraph 1 (b) of its resolution 1997/50 of 15 April 1997, the Commission took
note of “the importance that the Working Group attaches to coordination with other
mechanisms of the Commission on Human Rights and other relevant United Nations bodies
and treaty-monitoring bodies, as well as to strengthening the role of the High
Commissioner/Centre for Human Rights in such coordination” and “encourage[d] the
Working Group to take all the necessary steps to avoid duplication with those mechanisms,
in particular regarding the treatment of the communications it receives and field visits”.®
The Working Group dully complied by adding Part VV (Coordination with other human
rights mechanisms) to the revised methods of work which has remained substantively
unchanged since then (E/CN.4/1998/44, 19 December 1997, Annex ).’

9. It is clear from the above that Part VIl (Coordination with other human rights
mechanisms) of the Working Group’s methods of work aims to avoid conflicting decisions
in individual quasi-judicial cases between the Working Group, on one hand, and the special
procedures of the Human Rights Council or the Human Rights Committee and other
international treaty bodies serviced by the UN Secretariat’s staff and facilities, on the other.
The European Court of Human Rights, a non-UN regional judicial organ of the Council of
Europe, does not fit the bill.

Prior to resolution 1997/50, the Commission repeatedly took note of the importance that the Working
Group attached to coordination with other mechanisms of the Commission and with the treaty-
monitoring bodies as well as to the strengthening of the role of the Centre for Human Rights in such
coordination, and encouraged the Working Group to avoid unnecessary duplication in paragraph 5 of
its resolution 59/1995 of 7 March 1995 and paragraph 8 of resolution 28/1996 of 19 April 1996.

" The entire Part VV was moved to Part VII in the following revision of 2010. A/HRC/16/47, 19 January
2011, Annex: Revised methods of work of the Working Group.
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10.  With respect to the Human Rights Committee, the Working Group in opinion
No. 4/2000 concerning Sybila Arredondo Guevara (Peru), adopted on 16 May 2000,
decided to transmit, pursuant to paragraph 25 (d) [which moved to paragraph 33 (d) in
2010] of its methods of work, Ms. Arredondo’s case to the Human Rights Committee
without expressing an opinion on the arbitrary nature of the detention, after ascertaining
that the case was being considered by the Human Rights Committee, on the basis of the
same facts and allegations as the communication received by the Group (para. 10). The
Committee three months later adopted its view after noting the Working Group’s referral of
the case.®

11.  Referring to the Arredondo case, it was suggested by one veteran observer that
attempts were being made by the Secretariat to process a case where domestic remedies
have been exhausted under the Optional Protocol, while one where they have not may be
processed for the attention of the Working Group.® Indeed, the Working Group and the
Committee appear to have settled on this new modus vivendi of complementary division of
labour in opinions No. 28/2001 (adopted on 3 December 2001),'° No. 27/2005 (adopted on
30 August 2005),"* No. 10/2009 (adopted on 1 September 2009)}2 and No. 39/2012
(adopted on 31 August 2012).23 Because article 5 (2) (a) of the Optional Protocol to the
Covenant merely requires that the same matter “is not being examined” under another
procedure of international investigation or settlement, the Committee need not refrain itself
from passing judgment on cases where the Working Group has finished examination. The
Committee expressed its view in cases that have been filed without opinion by the Working
Group!* or, as in opinion No. 15/2001 (adopted on 13 September 2001), where the
detention has been declared not arbitrary.®

12. By contrast, the Working Group has evinced no awareness that it is legally bound to
coordinate or avoid duplication with regional judicial organs. The Working Group has
declared itself competent to deal with cases which had also been considered by the Inter-
American Commission on Human Rights and the Inter-American Court of Human Rights,
rather explicitly in opinion No. 9/2005 concerning Alfonso Marth del Campo Dodd
(adopted on 25 May 2005) on the ground that “the complaint is related to the specific tasks
set forth in resolution 1991/42 of the Commission on Human Rights” (para. 7).® The
Working Group further elaborated its position on the matter in depth in opinion No.
52/2011 (adopted on 17 November 2011), stressing the essential difference between the UN
special procedures, on the one hand, and both international and regional treaty bodies, on
the other (paras. 25-38). In opinion No. 21/2013 (adopted on 27 August 2013), the
Working Group proceeded to render its decision even though the two detainees in question
had been released upon recommendation by the Inter-American Commission on Human
Rights and their case was pending before the Inter-American Court (paras. 26-29).

10

11

12

13

14

15

16

Arredondo v. Peru, Communication No. 688, adopted on 14 August 2000, CCPR/C/69/D/688/1996,
paras. 10.2.

Nigel Rodley, “United Nations Human Rights Treaty Bodies and Special Procedures of the
Commission on Human Rights: Complementarity or Competition?”, Human Rights Quarterly
Vol. 25, No. 4 (Nov., 2003), pp. 882-908, at p. 896.

Madani v. Algeria, Communication No. 1172/2003, adopted on 28 March 2007, CCPR/C/89/D/1172/
2003, paras. 2.7 and 7.2.

Al-Rabassi v. Libya, Communication No. 1860/2009, adopted on 18 July 2014, CCPR/C/111/D/1860/
20009, para. 6.2.

Eligio Cedefp v. Bolivarian Republic of Venezuela, Communication No. 1940/2010, adopted on
29 October 2012, CCPR/C/106/D/1940/2010, para. 6.2.

Belyatsky v. Belarus, Communication No. 2165/2012, adopted on 24 October 2014, CCPR/C/112/D/
2165/2012, para. 7.2.

Aboufaied v. Libya, Communication No. 1782/2008, adopted on 21 March 2012, CCPR/C/104/D/
1782/2008, para. 6.2.

Cabal and Pasini v. Australia, Communication No. 1020/2001, adopted on 7 August 2003, CCPR/C/78/D/
1020/2001, paras. 4.2 and 5.2.

The Working Group also cited its precedents of opinions No. 16/1998 and No. 28/1998, both adopted
on 3 December 1998.
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13. The Working Group sees no reason why it should depart from its precedents and
treat the prior judgments of the European Court of Human Rights any differently from
those of the Inter-American Court. Even assuming arguendo that the Working Group is
under legal obligation to do so, the Working Group is far from convinced that the three
essential factors of identical persons, subject-matter and case, which could lead to
conflicting decisions, apply in the present case. While the Working Group, as well as the
European Court, addressed the complaints by Mr. Pichugin against the Russian Federation,
the similarities end there while the following distinguishing features separate them:

(@) The Working Group investigates the international obligations under the
Universal Declaration and the Covenant while the European Court decides solely upon the
European Convention. The differences, especially between articles 9 and 14 of the
Covenant and articles 5 and 6 of the European Convention upon which Mr. Pichugin made
his claims before the European Court, are not merely semantic: for instance, article 5 (1) of
the European Convention provides an exhaustive list of justifications for the deprivation of
personal liberty, but stipulates no comprehensive ban on “arbitrary” detention;*’

(b) The two cases before the European Court narrowly concerned Mr. Pichugin’s
first and second trial in the Russian courts, but the Working Group will address a full range
of alleged violations that arose in the broader context of the Yukos dispute;

(c) While the European Court can order monetary compensation for pecuniary and
non-pecuniary damages in the dispositive part of the judgment, and often “reiterates™ that
the most appropriate form of redress for an applicant convicted despite a potential
infringement of fair trial rights would, in principle, be trial de novo or the reopening of the
proceedings, and “notes” the domestic legal provision providing for the reopening of the
criminal proceedings if the European Court finds a violation, as it has done in the two cases
brought before it by Mr.Pichugin,'® it does not require immediate release, a full and
independent investigation and appropriate measures against those responsible or
dissemination of the Opinion through all available means, all standard remedies in the cases
considered by the Working Group;

(d) The two European Court cases cannot and do not address the additional
violations arising from the later developments in the Russian Federation, such as the failure
of the Russian judicial authorities to grant Mr. Pichugin’s request for a new trial despite its
obligations under the European Convention and the domestic code of criminal procedure.

14.  For these reasons, the Working Group considers itself wholly competent and obliged
to hear Mr. Pichugin’s complaints in the interest of justice and human rights.
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17" The Working Group notes that the European Court has interpreted the provision to weigh elements of

arbitrariness of detention in its jurisprudence; however, the same Court eliminated the independent
legal significance of the right to personal security by subsuming it under the right to personal liberty.
Saadi v. United Kingdom, Application no. 13229/03 (29 January 2008), para. 67.

18 pichugin v. Russia, Application no. 38623/03 (23 October 2012), para. 219; Pichugin v. Russia,

Application no. 38958/07 (6 June 2017), para. 47.
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