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CoBer o npaBam 4ejioBeKa
PabGouas rpymnmna mo mnpov3BoJIbHbIM 3a/ICPKAHUAM

MHuenus, npuHaTbie Padoueil rpynmnoi no npousBoJbHbIM
3aJiepKaHUAM Ha ee BOCEeMb/IECAT BTOPOi cecCHH,
20-24 aBrycra 2018 roga

Mmuenue Ne 55/2018 orHocuTesibHO Xupoaxu Amammpo (Anonus)*

1. Pabouas rpymma no npou3BOIBHBIM 3a/lep KaHIAM OblIa yupekJeHa B COOTBETCTBUH
¢ pesomronmeit 1991/42 Kommccnu mo mpaBaM denoBeka. B cBoeit pesomormn 1997/50
Komucenss mpomnmmna w yrouHwia MadHpaT Paboueidt rpymmsl. B cooTtBercTBHM C
pesomoreii 60/251 TenepanpHOit Accambien u pemenneM 1/102 Coera mo mpaBam
yenoBeka CoBeT B3sUI Ha ce0s OTBETCTBEHHOCTH 3a OCYIIECTBICHHME MaHmaTa Kommuccum.
Hocnenuuit paz CoBer mpoamit MaHaaT Pabodeli rpymiel Ha TPEXJIETHUI TIEPHO B CBOCH
pe3omorm 33/30.

2. B cootBercTBum co cBomMH Metoaamu pabotsl (A/HRC/36/38) PabGodas rpymma
26 saBaps 2018 roma mpenpoBOIMIIa MPABUTENBCTBY SIMOHUK COOOIIEHHE OTHOCHUTEIHHO
Xupomxku SAmammpo. [IpaBUTenTbCTBO OTBETHIIO HA 3TO coodbmenne 27 maprta 2018 roxa.
locynapcTBo  siBisieTcss y4acTHUKOM MEXIYHapoOAHOTO TMaKTa O TPaXTAHCKHX U
TIOJIUTHYECKUX MpaBax.

3. PabGouas rpynra CHYUTacT JIMIIICHUEC CBO60,Z[LI MPOU3BOJIbHBIM B CIICAYIONIUX CIIydasX:

a) KOr/la SIBHO HEBO3MOXKHO COCJAThCAd Ha Kakue Obl TO HH OBUIO NPaBOBBHIE
OCHOBaHMS JUIsl JIMIIEHHS cBOOOJB! (HAampuMep, KOTAa KaKoe-THOO JMI0 IPONOJDKAaeT
COJIEPIKaThCS TIO/T CTPaXKeH CBEPX HA3HAYCHHOTO €MY HJIH €l 110 IPUTOBOPY CPOKA HAKa3aHHS
WJIN BOTIPEKH PacIipOCTPaHSIONIEMYCsl HA HETo MM Hee 3aKOHy 00 amMHucTnm) (kateropus I);

b) KOT/1a JIMIIIEHHE CBOOO/IbI 00YCIIOBIEHO OCYILECTBIEHHEM IIpaB MM cBOOO/,
rapaHTHpPOBaHHBIX cTaThsiMu 7, 13, 14, 18, 19, 20 n 21 BceoOmei nexiapanuu Ipas
4eJl0BeKa U B TOM Mepe, B KOTOPOH 3TO KacaeTcs TOCYAapCTB-y4aCTHUKOB, CTaTbaMu 12, 18,
19, 21, 22, 25, 26 u 27 I[1akra (xateropus II);

c) KOrja TIOJIHOE WM YacTHYHOE HECOOIIIOZEHHE MEXTyHapOIHBIX HOPM,
KacarolUXcs NpaBa Ha CIpaBeIMBOE CyaeOHOE pa3dMpaTelbCTBO M 3aKPEIJICHHBIX BO
Bceobmiel nexnmapanny npaB 4elnoBEKa M COOTBETCTBYIOLIMX MEXIyHapOHO-TIPABOBBIX
JOKyMEHTaX, MPUHATBIX TOCYIApCTBaMH, O KOTOPBIX HJET pedb, SIBISACTCS HACTOJBKO
CEepBE3HBIM, YTO 3TO NMPHUAACT JHIICHHIO CBOOO B IPON3BOJIBLHBIN XapakTep (kareropus I1I);

d) KOr/la TPOCHTENN YyOeKHIa, MMMHIPAHTBl MM O€XKEHIbl MOIBEPraroTcs
JUTUTEIEHOMY aJMUHHCTPAaTHBHOMY 3aJep)KaHHMIO, HE HMesl BO3MOXKHOCTH J0OWTHCS

IpusnoxeHue K HAaCTOSILIEMY JOKJIaRy MyOIMKyeTcst 0e3 OQUIHANIBHOIO PEaKTHPOBAHUS U TOJIBKO
Ha TOM $I3bIK€, Ha KOTOPOM OBIIO MPEICTaBICHO.
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[epecMoTpa eNa B aJMUHUCTPATHBHOM HJIH CYAEOHOM MOPsIKe JTHOO IMOIY4UTh TOCTYI K
CpencTBaM IPaBOBOI 3amuTH (kateropus 1V);

e) KOT'Jla JINIIEHUE CBOOOMBI SIBISETCS HAPYIICHHEM MEXIYHApOIJHOIO IpaBa B
CWIy IMCKPUMHHAIIMK N0 IPU3HAKY POXKICHHS, TPAXKTAHCTBA, OSTHUYECKOTO MU
COIIMAJIHOTO ~ HPOUCXOXKACHHUS, SA3bIKA, PEIHMIUH, HKOHOMHYECKOTO  MOJIOKEHHS,
MOJIMTUYECKUX HIIM UHBIX YOeXKICHHUH, TI0J1a, CeKCYaIbHOI OpUEHTALIMN, HHBATUIHOCTH HIIH
MHOTO CTaTyca U UMeeT LeJIbI0 0TKa3 B PABHOM OCYIIECTBJICHHH IIPAB YeJIOBEKa HIIH MOXKET
TIPUBECTH K TaKOBOMY (KaTeropus V).

IIpeacraBieHHble MaTepHAJIbI

Coobwenue ucmounuxa

4, Xupomxku Smamupo, 1952-ro roma poxkaeHHS, SBISAETCA TpakIaHWHOM SmOHWH.
OH 00b1rHO MpoxuBaeT B Kaiixy, ropon OkuHaBa, npedekxrypa OxunaBa. ['-H SAmammpo
SIBISIETCSI PyKOBOJMTENEM OKMHABCKOTO LIeHTpa ABIMIKEHNUS 3a MU, OpraHU3alny, KOTopas
coJelcTByeT nABMKeHHMIO 3a Mup Ha OxumHaBe. OH TarkKe BO3IJIABISIET TPAXKIAHCKOE
MIPOTECTHOE JBMXECHHUE MPOTHB CTPOUTENILCTBA B X9HOKO M Takad, OKrHaBa, HOBOI BOCHHON
6a361 1 00bekToB CoenmaeHHBIX [lITaToB AMepuku. I'-H SIMammpo u Apyrue rpaxIaHCKUe
JUNA TIPOBOIST aKIHWU TPOTECTa B COOTBETCTBHU C MPUHIMUIIOM HEHACHIHCTBEHHOTO
COIIPOTHBIICHHSI.

5. ITo coobmennsam, T-H SIMapo NpoBOAWII IPOTECTHOE ABHKEHHUE B (JOPME CHATINX
3a0acTOBOK, B TOM uncie nepex 6azamu Komn-11IBa6  Kamm-I'oHcanBec kopmyca MopcKoit
nexotsl. OH Takke MpPONODKAl  PYKOBOAWTH HEHACHWIIBCTBEHHBIM IIPOTECTOM,
HalpaBJICHHBIM Ha 3alINUTY JIECOB M MOps paiioHa SIHOapy u coxpaneHne mupa Ha OKHHaBe,
KOTZa IPaBHTENLCTBO HANPABWIO KPYIHbBIC MOApA3/eNeHUs IMOJUIHMK 10 Ooppbe ¢
MacCOBBIMH OECTIOpSIIKAMH Ha «ITO0JIaBJICHHE HAPOIHOTO COTMPOTHBIICHHS.

6. Hctouynnk cooOraet, yro, Hanpumep, 13 okrsadps 2015 roxa, HECMOTpsS Ha TO, YTO
ryoeprHarop OKHHABBI OTO3BAJI pa3pelIeHNe Ha YCTPOMCTBO MyCOPHOTO MOJIMTOHA B X3HOKO,
NIPAaBUTENBCTBO HACTOSUIO HAa 3TOM  CTPOMTENBCTBE. [IBITasick OCTaHOBHUTH 3TO
CTPOUTEIBCTBO, COTHN I'PaKIAAHCKUX JIMI coOpaiichk B KoHIe sHBaps 2016 rona amis toro,
4T0OBI BO3BECTH KHPIHMYHYIO KIaaKy mepen Boporamu 06assl Komm-IlIBab6. Oto ObLIO
CZIeJIaHO B IIPUCYTCTBUH COTPYAHUKOB MOJIHIINH, HO HU O/INH M3 HUX HE OCTAHOBMII IEHCTBUN
MIPOTECTYIOLIHX.

ApecT U coiepKaHue NoJT CTpaXkel

7. ITo madOpMaIK HCTOYHHKA, T-Ha SIMaIHUpPO MepBOHAYAIEHO apecTOBAIH 17 OKTAOps
2016 roga 3a He3HauuTENbHOE MMpaBoHapyweHue. Ilo mMepe pocra Bo3MyILIEHUs Hapoja
OKUHABHI T€M, YTO MPABUTEIHCTBO MOOMIPSIET CTPOUTEIHECTBO BOSHHON 0a3b1 COeTMHEHHBIX
IlItaroB Ha OxKHaBe, NOJIULMS HEOJIHOKPATHO apecToBbIBaja r-Ha Smamupo. Beskuii pa3
MIPOKypaTypa BhIIBUTANa TPeOOBAHUE O COJEPNAHUU ITOJ CTPaxeH Mo cyna, KOTOpoe CyI
yaoBieTBopsul. I'-H SImammpo octaBaicst moj cTpaked B TEUEHHE ISITH MECSLIEB JI0 TeX TOp,
moka He ObLT 0CBOOOXKAEH oA 3aior 18 mapra 2017 roxa.

8. [lepBeIit apecT u copepkanue nox crpaxeit: 17 oxradpst 2016 roxa r-na Smammpo
apecToBaM W OOBHHWIM B IPUYMHEHUH yliepOa mmymiectBy (crarbs 261 YromoBHOro
KOZIeKCa) 3a HE3HAUUTENIbHOE NIPABOHAPYIIEHUE, BhIPA3UBIIEECs B MEPEPE3aHnU KOJOUEH
IIPOBOJIOKH M HaHeceHHH ymiep6a B pasmepe 2 000 iien. [Tocne nepBoHayansHOro apecra 6e3
MpeIbABICHHS OpJiepa €ro Kak 3JI0CTHOrO NMPaBOHAPYIIUTENS COAEpXKAIH MOJA CTpaXKeH B
CBSI3H C 3TUM HHIUIEHTOM 110 4 HOs10pst 2016 roxa.

9. Bropoii apect u coneprxanue oz crpaxeii: 20 okra6ps 2016 rona, B To Bpemst, Koraa
OH YK€ HaXOJWJICS IOJ CTpaxkeH, r-H SIMammpo ObLT apecTOBaH 3a CO3/1aHKe MPEISTCTBUN
BBINTOJTHEHHIO OOIIECTBEHHBIX 00s13aHHOCTEH (cTaThs 95 YT0JIIOBHOTO KOIEKCa) M HAHECEHHE
noBpexxeHus (ctaThst 204 YTOIIOBHOTO KOIEKCa), KOTOPBIC SKOOBI MMEJIM MECTO 25 aBrycra
2016 roga. Ero nocnenyromee conaepxaHue MoJ CTpaked 3a 3TOT MHIMACHT JUIMIOCH A0
18 mapra 2017 roma. Bo Bpemsi ero comepkaHusi moj crpaxkedl r-uy SImammpo Obuia
3amnpeleHa Kakas Obl TO HU ObUIO CBSI3b C BHEITHMM MHPOM, 32 UCKIIIOUCHHEM CBSI3H C €TI0
azBokataMu. XOTs MOJIMLNS 110 COOOIICHHSIM 3asBIISUIA O HAJMYNMHU ONACHOCTH YHHYTOKEHUS
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VIMK, HCTOYHUK YTBEPXKIAeT, YTO 3TO ObUIO MaJOBEPOSTHO, IIOCKOJBKY 3alepKaHHOTO
CONPOBOXKIAJTIN COTPYAHUKH YUPEKACHHUIL, B KOTOPBIX €0 COJEPIKalH IO CTPAXKeH, BO BceX
Clly4asix, Korza OH BHJEINCS ¢ KeM-1Tn0o0, KpoMe CBOero ajxBokata. KpoMe TOro, HCTOYHHK
OTMEYAET, YTO MOJIOKEHHE OBIIO KpaifHe HEOOBIYHBIM IO IBYM NMPHUYHHAM: a) OO 3ampeT
Ha CBSI3H ¢ BHEITHIM MHUPOM IIPOJOJDKAJ IEHCTBOBATB AaXe IOCIIe TOTO, KaK pacclielOBaHue,
KOTOPBIM U OBITa 00yCIIOBIIEHA HEOOXOAUMOCTE 3TOTO 3aMpeTa, OBUIO 3aBEPIICHO; U b) JKeHe
r-Ha SIMammpo M IPYyruM ero poACTBEHHHKAM, KOTOpPBIE HE UMENIU OTHOLICHHS K STOMY
UHLUICHTY, TaKXKe ObUIO 3aIPEIeHO BUACTHCS C HAM.

10.  Tperuit apect u comepskanue o cTpaxeit: 29 Hos0ps 2016 rona, yke HaXOIACH IO
cTpaxed, T-H Smammpo OBIT apecToBaH 3a BOCHPEISTCTBOBAHWE C IPHUMEHEHHEM CHITBI
OCYIIECTBIICHHUIO MTPEANPUHIMATENBECKOHN NesITeTbHOCTH (cTaThs 234 YTOIOBHOTO KOJEKCa),
yTo AK00BI mpomsonuio 28-30 sHBaps 2016 roma. BmocnmencTBum OH copepikaics MOX
ctpaxeit no 7 mapta 2017 roza, Korza ero 0CBOOOAMIH O] 3aJI0T.

11. VcroyHHWK YTBEpXKHaeT, YTO HEOOBIYHBIM SBIACTCS TaKkKe TO, UYTO apecTHl
MIPOU3BEICHBl «3aIHUM YHCIOM» IOCIE IePBOHAYAIHHOTO apecTa 3a HEe3HAYMTEIhHOE
MpaBOHApYIICHHE. B CBA3M C 3TUM HCTOYHHK OTMEUYAeT, B YaCTHOCTH, YTO apecT 3a
BOCTIPETIATCTBOBAaHUE C MPHMEHCHHEM CHJIBI OCYIIECTBICHHUIO IPEAIPUHIMATEIBCKOM
JesiTeIbHOCTH OBLT TpomsBeneH 29 Hog0ps 2016 roma, T. e. yepe3 10 MecsieB mocie Toro,
Kak mpou3onuio 3to coOwitie. Conmepamuiics mon cTpaxked r-H SIMammpo U IOpyrue
TpakIaHCKHE JIUIA OTKPHITO BO3BOAWINA KHPIHIHYIO KIAIKY B IPUCYTCTBHH COTPYTHHKOB
monnuy npedektypsl OKnHaBa, a TaKXKe COTPYIHUKOB OKMHABCKOTO Bropo mo obopoHHOMH
moyutrke. COTPYTHUKH TIONUIUA MOTJIH OBl OCTAHOBHTH ATH NIEHCTBHA JTHOO apecTOBaTh
JeNaBIIAX KITAIKy JUI, eCd OBl COWIHM STH JEHCTBHS MPOTHUBO3aKOHHBIMHU. Kpome Toro,
r-H Smamupo B TedeHue 10 MecsieB He MBITANCS OSKATh WM CKPBIBATHCA, M MOITOMY
TTOJIUIIHAS MOTJIa OBl paccieoBaTh 3TOT HHIUACHT, COTPYAHUYASA C HUM H HE COepika MpHu
9TOM mmon crpaxei. [lo MHEHHIO WCTOYHHKA, HECMOTpS Ha ()aKTHUECKOE OTCYTCTBHE
OTACHOCTH YHHUYTOXKEHUS YUK, TIOCKOJBKY KJIaaKka KHpIHda MPOMCXOIMIA MPSIMO Tepen
HAONIOMAaBIIIMH 32 3TUM COTPYIHHKAMH TWOJWIMH, CYAbS NPHU3HANT HAMYHAE TaKOH
OTaCHOCTH B Ka4eCTBE OCHOBAHUS JUIS COJACPKaHUS MO cTpaxked. MICTOUHUK yTBepXKIaeT,
9TO 3TOT apecT, KOTOpBIH OBLI mpou3BeneH, cmycTs 10 MecsmeB mociie (pakTHdecKw
MIPOUCIIEANIET0 COOBITUS M HEB3Upas Ha TO, YTO T-H SIMammpo B 3TO Bpems mpeObIBall B
3aKIIIOYCHHH TI0 APYTrOMY OOBHHEHHIO, MIPECICI0BAN IIeb IIPOUICHHUS CPOKA CONEPKAHUS
r-Ha SIMammpo moJ CTpakei U MOATOMY CUHTAeTCs HeonpaBaaHHbIM. ClIeAyeT moiarath, 4To
U apecT, W COJepXaHWe TOJ CTpakedl OBUTH TPUMEHEHB B LENAX IIOIABICHHS
HEHACWIBCTBEHHBIX ITPOTECTOB CO CTOPOHEI I'-Ha SIMAaIINpo U JPYTUX JIUIl ¥ HMEIOT B CBOCH
OCHOBE ITOJTUTHYECKIE IPUIHHEL.

12. HcroyHuk oTMeYaeT, 4TO IpyYINa 3aIUTHl I'-Ha SIMammpo HampaBWia XoJaTaicTBa
00 OTMEHE ero cozepXaHus 1M0J CTPasKel 1 3ampeTa Uik Hero CBS3M C BHEIIHUM MHPOM, a
TaKke O €ro OcBOOOK/IEHWHM IoJ 3ayor. Ha MOMEHT nepBOHAYalbHOTO IPEJCTABICHHS
HCTOYHHKOM MaTepHajoB Ha paccMoTpeHHe Paboueit rpymmsl B ssuBape 2017 roma Bce TH
XojaTaiicTBa OBUIM OTKJIOHEHBI (CM. Takke MyHKTH 15-17 Hmxke, Kacaromuecs
0CBOOOYKICHHUS TI0JT 3aJI0T).

13.  Hcrounmk cooOmaer, YTo, MOKa T-H SIMamIupo HAXOAWICS TOJA CTpakei,
MIPABUTEIILCTBO 3aBEPIIMIIO CTPOHUTEIBCTBO BEPTOJICTHBIX IUIOMAA0K Ha Oaze Komm-
l'oHCanBec U MBITAT0Ch BO30OHOBUTH CTPOUTEIBCTBO BOCHHOI 0a3b1 CoenrHeHHBIX [1ITaToB
B X9HOKO.

Pacrmicanue cyneOHBIX 3aceTaHui

14. Hcrounnk coobmaer, uto 13 utons 2017 roga cyn, rocy1apCTBECHHBIH 0OBUHHUTENb U
aJIBOKAT 3allUTHl yTBEPAWIH pACIUCAaHHWE CYNCOHBIX 3acCelaHMid, COMIACHO KOTOPOMY
pa3buparenbcTBa OyIyT MPOBOAUTHCS JIBA pa3a B MeCsII M 3aBepmarcs B gekadpe 2017 roxa.
ITo nanupM ucTouHMKa B jekabpe 2017 roma mpokyparypa moTpeboBaia NPHUTOBOPHTH
r-ta SImamupo K IByM rojiaM U HIeCTU MecsiaM TIOPEMHOTO 3aKJIFOUEHUS 32 HHCTPYKTaX U
PYKOBOJCTBO B OCYILECTBJIEHHM IpPECTYMHOro nesHus. OXuaaaoch, YyTO MOCTaHOBJIEHUE
Oyzet BeIHECEHO cynoM B Mapte 2018 roxa.
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OcB00OOXIEHHUE IO 3aJI0T

15.  Ilo MHEHMIO HCTOYHHKA, U KAXKIOTO HHINACHTA ONPECIICHBI YCIOBHUS COAEPKaHUS
moJ cTpakell M ocBOOOXmeHHs mox 3aior. Kak oTMewanock BeImie, T-Ha Smamupo
COJEprKal O] CTpaXkell 3a IBa MHIIMACHTA: @) BOCHPETATCTBOBAHUE C IPUMEHEHHEM CHIIBI
OCYIIECTBJICHHUIO TPEANPUHUMATENBCKON AEATEIBHOCTH; W D) co3maHWe MpEesITCTBHN
BBIITOJTHEHHIO OOIECTBEHHBIX 0053aHHOCTEH M HAHECCHNE MTOBPEKACHHS.

16. B oTHOmEHMM WHOHWICHTA O BOCHPEIATCTBOBAHMM C TNPUMEHEHHEM CHIIBI
OCYIIECTBICHHUIO TPEANPUHAMATENLCKOM AEATeNbHOCTH OKPYXHOW cyn ropona Haxa
7 mapta 2017 roa BEIHEC TOCTAaHOBJICHHE 00 0CBOOOKIeHHH 1o 3aj0T. 23 MapTta 2017 roga
OKpYXHOI#i cyz ropoaa Haxa BeiHeC moctaHoBleHHE 00 H3MEHEHHH YCIIOBUI 0CBOOOXKICHHUS
TIOI 3aJI0T.

17. B oTHOmeHHMN MHIUICHTA O CO3AAHUH MPEISTCTBUI BBHIIIOJIHEHUIO OOIIECTBEHHBIX
00s13aHHOCTE 1 HaAHECEHHUE TIOBPEXK/ICHUSI OKPYXKHO# cya ropoaa Haxa 17 mapra 2017 roaa
BEIHEC TOCTaHOBJICHHE 00 OocBOOOXmeHWH mox 3ajor. 18 mapra 2017 roma momaHHas
TOCYAapCTBCHHBIM OOBHHHUTENIEM ale/UIALHOHHAs >Kajoba OblIa OTKJIOHEHa HAaXCKHM
otnenenneM Bricokoro cyma dykyoxu. Bedepom 18 mapta 2017 roga r-H SMmamupo Obu1
0CBOOOYK/ICH M3-TI0]] CTPAXH IO 3aJIOT.

VcnoBus 0cBOOOKIEHHMS IO 3aJI0T

18. Hcroynumk cooOmaer o HAIWYMK IISTH YCIOBHH OCBOOOXKAEHHSA II0J 3aJIOT:
a) OCTaBaThCs JOMa, a B CIy4ae CMEHBI MECTa JKUTENbCTBA MOTYYUTh Ha 3TO Pa3pelicHue
cyna; b) sIBISATECA B Cyq HO INEPBOMY TPEOOBAHMIO; C) BO3JACP)KUBATHCS OT BCSIKOTO
MIOBEACHHS, KOTOPOE MOXKET BBI3BATh IIOI03PEHHMS B COBEPIICHUH MOOETa MITH yHUYTOXKEHUH
YIUK MO YrojoBHOMY Jeny; d) moimydaTh corjacMe cyzia B CiIydae COBEPIICHHS
MEXAYHAPOIHBIX TTOE3/I0K MITH JTFOOBIX ITOE3/I0K, TPOAOIKUTEIHHOCTh KOTOPBIX MPEBBIIIAET
TpOE CYTOK; U €) IPEKPaTHUTh JIIOObIE KOHTAKTHI C JIMIAMH, CBS3aHHBIMU C WHIUACHTOM.
Hcrounuk oTmedaer, dYTO, €CIM MepBble YEThIpE YCIOBUS MPEACTABISIIOT cOoOOH
OTHOCHTENIFHO CTaH/IApTHBIE OTPAaHWYEHUsI, KOTOpPbIE MPUMEHSIOTCS, KOoraa cyx B SlnoHun
BBIHOCHUT IIOCTAHOBJIEHHE 00 OCBOOOXKICHUH IO/ 3aJI0T, TO B OTHOLIEHUH ISITOTO YCIIOBHS
pelIeHne NPUHUMAETCs OTIEIBHO MO KayKAOMY HHIMICHTY.

19. Yto KacaeTcs ISITOTO yCJ10BUA OCBO60)K,HCHI/I$[ I10/J1 3aJIOT" B OTHOIICHHWHW HHIIUJACHTA O
CO31aHHNHU HpeHHTCTBI/Iﬁ BBITIOJTHCHHUIO O6H.[€CTB€HHLIX 00s3aHHOCTE W HAHECEHUH
MOBPCIKACHUA, TO TI'-HY ﬂMaH.[I/IpO 3alpeuacTcs BCTYIIATb B KOHTAKT CO CJICAYHOLIMMH
JIMaMu: AByMs JPYIUMHU JIMLIAMH, KOTOPBIC MMPUBJICYCHBI K CyI[€6HOI>'I OTBE€TCTBECHHOCTHU B
CBA3UM C OTHUM MHHUOUACHTOM; TpEMs JIMIAMHU, KOTOPBIM MPCAbABICHBI OOBUHEHHS B
COy4acCTHHu; npez[nonaraeMoﬁ X(epTBOﬁ, KOTOpas ABJICTCA COTPYAHUKOM OKHHABCKOI'O
BIOpO 10 OGOpOHHOﬁ NOJIMTHUKE; BpadoM, TIIOCTAaBUBHIMM JHArHO3 O HAHCCCHUU
MOBPCKACHUA; W TpeMA COTPYAHUMKAMH  HOJMUMIWH, [PUHUMAaBOIMMU Y4YaCTUEC B
pacciief0BaHNU.

20. Yro ke KacaeTcs HMHIMJICHTA O BOCIPEISITCTBOBAHUM C IPUMEHEHHEM CHIIBI
OCYILECTBJICHUIO NPEANPUHUMATENbCKON AEATENBHOCTH, TO COIJIACHO IE€PBOHAYATIbHBIM
YCJIOBHUSIM OCBOOOXICHHUS 110/ 3aJI0T T-Hy SIMammpo 3amnpemanoch BCTyNaTh B KOHTAakKT €
JIMILIOM, TIPUBJIEYEHHBIM K CyJeOHOI OTBETCTBEHHOCTH IO 3TOMY XX€ WHLMUJAEHTY, ABYMS
JIMIAMH, KOTOPBIM NpENbsIBICHB OOBUHEHUS B COYYacTHH, W BCEMH APYIMMH JIUIAMH,
Yy4YacTBOBAaBIIMMU B 3TOM HHIMJEHTE. VICTOYHMK OTMEYaeT, YTO KPYyT JIML, C KOTOPBIMU
3ampeleHbl JI00ble KOHTAKTHI, OBII CTOJNb MIMPOK M PACIUIBIBYAT, YTO HEBO3MOXKHO OBLIO
yKa3aTh, C KeM KOHKPETHO OOBHHSIEMOMY OBUIO pa3peleHo JIM00 He pa3pelieHo BCTyIaTh B
KOHTakT. [lo3TOMy ajaBOKaT 3amuTHl MOTPEOOBaJl BHECTH W3MEHEHMS B YTBEPIXKICHHBIC
yCIIOBHsI 0CBOOOXIeHHs 101 3aiior. 23 mapta 2017 roza cy/ oracui penieHue, yTOYHUB
TIepeyueHb JIUII, ¢ KOTOPHIMH KOHTAKTHI 3alpelleHbl: C JIMIIOM, NPUBJIEYEHHBIM K Cy1eOHON
OTBETCTBEHHOCTU IO 3TOMY K€ HHIUAEHTY, C ABYMs JHMLAMH, KOTOPBIM INPEIbSIBICHEI
OOBHHEHHS B COYYacTHH, C COTPYZHHKOM OKHMHAaBCKOTro Biopo 1o oOGOpOHHOH HONHTHKE,
KOTOPBIN OBUI OUEBHJILIEM TOT0 MHLMUAEHTA, C COTPYIHHKOM IOJIHIHH, YYaCTBOBABIINM B
paccieioBaHuM, U C SKCIEPTOM B 00JIACTH KOHCTHTYLMOHHOTO IIpaBa, KOTOPOTO a/BOKAT
IIPOCHII OBITH CBUETEIIEM.
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OkazaHue BJIUSHUA Ha JIEUCTBHA T-Ha SIMammpo

21.  HCTOYHWK YTBEpXIAeT, YTO €CIH YCIOBHUS OCBOOOXIEHHUS IO 3alor OymyT
HapyIIeHBI, TO peleHrne 00 0CBOOOXKICHUHM MOJ 3aJoT OyAeT OTMEHEHO, a BHIIIaueHHAS
cyMMa 3ajyora KoH(uHCKoBaHa. UTo KacaeTcs WHIMICHTA O CO3MaHHU HPENATCTBHI
BBINIOJIHEHHIO OOINECTBEHHBIX O0S3aHHOCTEH M HAHECEHHH HOBPEXKICHUS M MHLIUICHTA O
BOCIPEISITCTBOBAaHUN C HPHUMEHEHHEM CHIIBl OCYIICCTBICHHIO IPEINPHHUMATENIbCKON
JeATENFHOCTH, TO CYLIECTBYET MHOXECTBO JIUL, C KOTOPBIMH 3aIpEeIleHBI JTF0ObIe KOHTaKTHL.

22. B 4mcno 3THX JIUI, C KOTOPBIMU 3aIPEeIIeHBI II0ObIe KOHTaKTHI, BXOJIAT TE, KTO BMECTE
¢ T-HOM JSIMammpo ydYacTBOBaJd B JBIDKCHHH NPOTHB CTPOUTEIHCTBA HOBOH Oas3bl.
I-a SIMammpo w amBOKaT ero 3alWThl, OOECHOKOCHBI TEM, YTO, eCld T-H SMammpo
(U3MIeCKN OKaXKeTCSI B TOM MECTe, TJ€ IIPOUCXOANT ONIO3UIIMOHHOE ABIKCHHE, OH, Jake
caM TOTO He JKellasi, BCTPETUTCS C TEMH JIUIaMHU, ¢ KOTOPHIMH KOHTAKTHI 3alPEIICHBI, YTO
MOJKET OBITH UCITIONBE30BAaHO B Ka4eCTBE MPEAJIOTa ISl OTMEHBI peIIeHHsI 00 0CBOOOXKICHUH
mox 3ajor. [lo 3To#f mpuumHE T-HY SIMammpo OBUIO PEeKOMEHIOBAHO BO3ACPKUBATHCA OT
MOCEIICHUST TeX MECT, TIe (PU3HYCCKH OCYIIECTBISCTCS OMIO3UIHMOHHOE [BIKCHHE B
X9HOKO, €CII aIBOKAT €ro 3aIIUTHI HE MOXKET €r0 COMPOBOXKAATH H T. 1.

OrpaHI/I‘ICHI/ISI B OTHOLICHUU MTPOTECTYIOIUX

23.  Hcrounuk cooOImmaeT, 9To ¢ TeX Mop, Kak r-H SIMammpo ObUT 0cBOOOKICH MO 3aJI0T,
COTPYIHHKHM TONUIHMH, & TaKkkKe COTPYIHUKH TONUIMK 10 Oophde ¢ yIHYHBIMU
OecriopsKaMu ropasao 0oJiee KECTKO PErIaMEeHTUPYIOT ACHCTBUS YYACTHUKOB OIMO3UIMN
niepen; Bopotamu 0a3el Komm-111Bad.

24.  Bo-mepBbIX, Kak cOOOIIaeTCs, CMHCOK JCHCTBMH, 3a KOTOpBIC MOApAa3/IeNICHUS
TIOJIMINH TI0 60PHOE ¢ YINIHBIMU OECIOPSIKAMHU YCTPAHSIOT IEMOHCTPAHTOB, PACIIHPHICS,
a METoJ ycTpaHeHus mpuobpen Oosee HaCHIBCTBEHHBIN Xapakrep. Panee monmius 1o
O6oppbe ¢ ynMYHBIMH OecnopsakaMu NPUHYAWTEIBHO YCTpPaHsAIa TOJBKO  TexX
JIEMOHCTPAHTOB, KOTOPbIE HEMOCPEJCTBEHHO MO0 (M3MYECKN NPENSATCTBOBAIN MPOE3IY
CTPOUTEJBHBIX TPAHCIIOPTHBIX CPEJNICTB Yepe3 BopoTa. Oguako ¢ nioHs 2017 roxa nomumms
mo OoprOe ¢ yIMUHBIMH OecHOpSIKaMH TNPHUHYAMTEIHHO YCTPaHSIET HE TOJBKO 3THX
MIPOTECTYIONIUX, HO M, HaIpUMep, TeX, KTO coOupaercs Ha I0pore HAMpPOTHUB BOPOT.
ITo naHHBIM MCTOYHWKA, IEMOHCTPAHTOB, YCTPAaHEHHBIX TakMM O00pa3oM, BPEMEHHO
coJiep)kaT B IIPOCTPAHCTBE, OKpYXeHHOM 3abopom 6a3pl Kommn-1lIBab, B TpaHCHOPTHBIX
CPEeACTBax M OTACJICHHUSIX MOJIHUIUH 10 00phOE ¢ YINYHBIMU OECIOPSIKaMU.

25.  Bo-BTOpBIX, NONMLMUS MPOM3BOJAMT apecThl IPOTECTYIOIIMX 3a Bce Ooee
HE3HAYHUTeNIbHbIC MHIMACHTHI. Bomuiommm sBisieTcs ciydaif, Korna moBoJoM Ul apecTa
nociykuna cratbst 76 4) ii) 3akoHa 0 JOPOKHOM JBHKEHHH. J[0 3TOro He ObUIO CilydyaeB
apecta JMI Ha 3TOM OCHOBaHMH. Kpome TOro, HakasaHue, NPEIYCMOTPEHHOE 3a 3TO
HapyIIeHHe, PECTaBIsieT codo mTpad B pazmepe He 6oee S0 000 iieH, u 3T0 HapyuIeHE
HE MOJKET TOJIKOBAaThCS KaK CHTYalHsl, CBS3aHHAs C ONACHOCTBIO 00era JTM00 YHHYTOKEHHS
JIOKa3bIBAIOIIMX BUHY YJIUK. [I0 MHEHHIO HCTOYHHUKA, TOT ()AKT, YTO TIOJIUIIMS HA MECTE OJIMH
3a IPYTUM TIPOM3BOAMT apecThl JIMI, O3HAa4YaeT, YTO TaKHe apecThl MOXHO PaccMaTpUBATh
JIMIIb B KQU€CTBE MPOU3BOJIBHBIX.

26. KpOMC TOTO, I'"H ﬂMaIHI/IpO 1 4E€TBEPO JINIL ObLIN apeCTOBAaHbI HA MECTE HOHHHHGﬁ, Ha
cne[[ylonmﬁ JICHb HaAIIpaBJICHbI B MPOKYpATypy, a 3aTeM OCBOGO)KHCHLI o0 pCUICHUIO
rocyJapCTBEHHOI'O o0BuHUTENA. CTOUHHUK OTME€4YacT, 4TO, TaKUM 06pa30M, COBCPIICHHO
OYCBUIAHO OTCYTCTBHUC H€O6XO,HI/IMOCTI/I (1)I/I3I/I‘I€CKOFO OrpaHNYCHUs CBO60,HI>I.

27.  VICTOYHMK YTBEP)KHAET, YTO, MOCKOJIbKY TOJUIMS [IPUHUMAET TAKUE 3HAYMTEIIHLHO
Oosice IKECTKHE MeEphl, IMPOTECTYIOIIHE OMACAIOTCS apecTa, €CIM OHU MPOIOJIKAT
JIEUCTBOBAThL TEM K¢ 00pa3oM. DTO BBIHYXKJIAE€T MPOTECTYIOIIUX JAEHCTBOBAThL OoJiee
OCTOPOIKHO.

CocrostHUE 30pOBbs

28. B MOMEHT nepBOHAYAIBLHOTO MPEACTABICHUS MaTEPHAIOB HCTOUYHHK TaK)KEe BBIPA3HII
00€CIIOKOEHHOCTh TeM, YTO, TOCKOJIBLKY B 2015 roay r-H SIMammpo nocrpagai oT cepbe3HOro
3a00JIeBaHuUs, €ro COJep)KaHHE I0J CTPAXKEW MOXKET HaHEeCTH HeoOpaTHUMbIH ymepO ero
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3M0pPOBBIO M OJIarOCOCTOSIHUIO, W 4YTO CYyIbsl HE YAENWI HAUIEXKAIIEro BHUMaHMSA
PacCMOTPEHHUIO 3TOTO pHcKa. MICTOYHMK OTMEYaeT, YTO, MOCKONbKY JESHUE, COBEPIICHHOE
r-HOM SIMammpo, He IpeACTaBIIeT COO0H MPECTYIIICHNS, €TO COEpKAHNe IO CTpaxeil He
MOXET OBITH ONPAaBAAHO HUMEIOLMIMMHUCS «IOCTATOYHBIMH IMPUYUHAMI» COTJIACHO CcTaThe 34
Koncturynun Snonmn. Kpome TOrO, CTONR UMTENTBHOE IOCYAEOHOE CONEpKAHWE IIOX
CTpakell IPHPaBHUBACTCS K OECUETIOBEYHOMY OOpaIIEHUI0, KOTOPOE 3alPEIICHO COTTIaCHO
cratbsiM 7 u 10 MexIyHapoAHOro makTa O TIpa)XJIaHCKHMX W IOJUTHYECKHUX IpaBax M
cormacHO KoOHBEHIIMM MPOTHB NBITOK W APYTHX JKECTOKHX, OECUYETIOBCUHBIX HIIH
YHI)KAIOIMINX JOCTOMHCTBO BUAOB OOPAIeHNs M HAaKa3aHUs.

AHanu3 HapyleHun

29. B cBere BBIIECH3I0XEHHOTO HCTOYHUK YTBEPKAACT, YTO apeCThl r-Ha SIMaInmpo u ero
COepKaHNe MO CTPAKEeH MPEACTABIIIOT COOOH MOCATaTeNbCTBO Ha CBOOOIY BBIPKCHUS
MOJIMTUYECKUX MHCHUI U HAJUISKAIIYIO IPABOBYIO IIPOLIEAYDPY, YTO ABISECTCA HApYIICHIEM
nyHKTa 1 ctathu 9 (3ampellieHue MPOW3BONBHOTO apecTa M COAEPIKaHMS IOJ CTpaxei),
nyHKTa 3 cratbd 9 (comepkaHHMe MOA CTPaXed O cyda Kak HCKIIOYHUTENbHAas Mepa),
crateu 19 (cBoOOIa BEIpaskeHIsI MHCHHS) U cTaThi 21 (TIpaBo Ha MupHBIE coOpanwms) [lakra,
a TaKxKe TMoNokeHnit Beeobiel nexnapauy npas 4eaoBeka.

CoBMeCTHBIC COO6H.[€HI/I$1 CIICHHUAJIBbHBIX TTPOLCAYP

30. TI'-my SImammpo OBIT TOCBSAIICH COBMECTHBIM TIPH3BIB K HE3aMEIUTHTEIEHBIM
nevictBusM (cM. https://spcommreports.ohchr.org/), nanpasnennsiii 28 despans 2017 ronaa,
a TaKke COBMECTHBIH MPU3BIB K He3amemiuTenbHbM aeiictBusim (A/HRC/31/79, p. 23),
HanpaBiIeHHBIN 15 uioHs 2015 roxa. Pabodas rpymma moaTBep kaacT MorydeHne OTBeTa OT
MIpaBUTEIBCTBA SIMOHNM Ha 00a COOOIICHNS.

Omeem npasumeyibcmed

31. 26 sHBaps 2018 roma PaGouwas rpymma npenpoBo/iiia IPaBUTEIBCTBY YTBEPKICHUS
HCTOYHHMKA B paMKax cBOEH OOBIYHON MpPOLEAYPHI MPEACTABICHUS COOOIEHNH ¢ TPOChOOH
npencraBuTh K 27 mapta 2018 roma mogpoOHy0 MHPOPMAIIUIO O HBIHEIIHEM ITOJIOKSHUH
r-na SlMammpo, a Takxke JIOObIE KOMMEHTApHM IO IOBOJY YTBEP)KAECHHH HCTOYHHKA.
PabGouas rpymnma Taxke mpocuia MpaBUTENLCTBO PA3bICHUTH (DAKTHUECKHE U IOPUINIECKHE
OCHOBaHMS, OTIPAB/BIBAIONINE MTPOAODKAIOIIEECs JIUIIEHHEe CBOOOIBI r-Ha SIMamupo, u 1o,
KaK 3TO COBMECTUMO C 00s3aTenbCTBaMHU SIMOHMM IO MEXIyHapOJHOMY IpaBy IIpaB
YejloBeKa, B TOM 4Hcie corylacHO [lakTy W ApyrmM J0roBopaMm, KOTOpbIE OHa
parudunuposana. Kpome toro, Pabouas rpymnmna oOpaTuinachk K MpaBUTENBCTBY ¢ IPHU3BIBOM
obecrieunTh HU3MUECKYIO U IICUXUUECKYI0 HEIIPUKOCHOBEHHOCTH I'-Ha SIMammmpo.

32. B cBoem otBete oT 27 mapTa 2018 ro1a mpaBUTENBCTBO H3NIATaeT CBOE MHEHHE O TOM,
YTO apecT W CoJep)KaHWe NOA CTpaxed TI-Ha SIMammpo ObUTM BBI3BAHBI HE €0
HEHACUJIBCTBEHHBIM CONPOTHUBIECHHUEM, a €TO0 HACHJIBCTBEHHBIMU NPECTYNHBIMU AESHUSIMU
cormacHo KoHctutynmu, Kortopas rapaHTHpPyeT cBOOOJY BBIP@XCHUS MHEHHH W
HAAJIEKAIIYI0 MPaBOBYIO MNPOLEIypYy, a TaKkKe YTOJIOBHO-NIPOLECCYAIbHOMY KOJEKCY,
KOTOpBII Ha mpakTuke BomulomaeT ayx Konctutynuu SnoHus B mpolecce yroaoBHOTO
pasouparenscTBa. C IMpOUEAYPHOH TOYKM 3pEHUsl TAKXKE OTCYTCTBOBAJIM KaKHe-JIMOO
HapylIeHHUsl ero INpaB 4YejoBeka. TakuM o0pa3oM, apecT M COJEp)KaHHWE I0Jl CTpaxen
r-sa SImammpo, a Takxke MNPUHATUE APYTMX COMYTCTBYIOLUIMX MEp HE NPOTUBOpEYAT
BHYTPEHHEMY 3aKOHOJATEIbCTBY SIMOHMHU MO0 ee MeXIyHapOJIHBIM 00s3aTeNIbCTBAM 10
JIOTOBOpaM, YYaCTHUKOM KOTOpBIX OHa siBisiercs, Bkitodast [lakt u KonBeHumuio nmporus
nbIToK. [IpaBuTenseTBO npencraBuiio Pabouel rpyme ciieayronryto Hike HHPOpMAaIHIO.

33. BO'HepBLIX, MpaBUTCIILCTBO U3JIara€T CBOXO BCPCHUIO CO6I;ITI/II>1, Kacaromuxcs Tpex
CJIydaceB apecCTa U COJACPIKaHUus 1O/ crpamef/i I'-Ha ﬂMameo:

a) 17 okrsa6ps 2016 roma, npuOnmu3nTenbHO B 3 daca Iocie MOJYAHS,
r-H SImammpo mepepes3an KOMIOUYHO HPOBOJOKY, 32 KOTOPYHO OTBETCTBEHHOCTb HECET
OKHMHaBckoe BIopo mo oOOpoHHOH mMoNMTHKE, B Ipelenax ydacTKa IOJ CTPOUTEIHCTBO
MI0CaJ0YHbIX BEPTONETHBIX IUIOMAA0K B CEBEPHOI YaCTU 30HBI MOATOTOBKH BOOPY>KEHHBIX
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cun Coenunennsix [lTaTtoB. [Mommnums mpedextypsl OKMHaBa apecToBaJia €ro Ha MECTe
MIPECTYIUICHHUS 3a MOBPEeXkIeHNE nMymiecTBa (cTathg 261 YToI0BHOTO KOJEKCa);

b) 25 asrycra 2016 roma, okomo 8 wacoB yrpa, r-H SIMammpo Haman Ha
COTPYIOHHKA OKHHABCKOTO BIOpO 10 0OOPOHHOH MONWTHKE HA JOPOTe, UCIIONB3YeMOH s
CTPOUTEIHCTBA TIEPEMENICHHBIX ITOCAOYHBIX BEPTOJICTHBIX IUIOMANOK B CEBEPHOH YacTh
30HBI TOJTOTOBKH BOOPYKEeHHBIX ¢l CoennHeHHbIX 11ITaToB, MOBpEeUB IIpH 3TOM IPaBYIO
PYKy COTpYOHHKA, IUII 4Eero IOTPeOOBAJIOCH JICUCHHE B TeUEeHHE ABYX Hexaenb. [locme
MPOBEJCHUS pPAaccIeOBaHUA HAa OCHOBAHHM pAropTa JKEPTBBI MOJHIUS HPEQEKTypHI
OxnHaBa apectoBayna T-Ha Smammpo 20 oxtsaOps 2016 roma 3a co3maHUe MPEIATCTBUI
BBITIOJTHEHHUIO OOIIECTBEHHBIX 00s13aHHOCTEH (CTaThs 95 YTOJIOBHOTO KOJIeKca) M HAaHECCHHE
noBpexxaeHus (cTaThsa 204 YTOIOBHOTO KOJEKCa);

c) B mepuof ¢ 28 mo 30 saBaps 2016 roga r-H SIMammpo HATPOMO3AUIT OKOJIO
1 500 6eToHHBIX OJIOKOB IEpes BOPOTAMHU CTPOUTENBHON TuIomaaky Ha 6a3e Komm-111Bab ¢
1eInbio 3a010KkupoBaTh Hoctym Kk 6ase. [Tpumepro 30 suBaps 2016 roxa oH TakXKe MOCATUT
HEKOTOPBIX JIUI[ Ha 3TH OJIOKH, a TAK)KE MOCTABIII MX TIEpE]] IBIKYIIUMHUCS CTPOUTEIbHBIMA
TPAaHCTIOPTHBIMHU cpencTBamMu. JleHcTBuS T-Ha SIMammpo 3aTpyAHWIN AN TOAPAIIUKOB
M0ZiBO3 O0OPYNOBaHMA W MaTepHaloB K oObekram Ha ©Oaze Komn-1lIBab m cosmann
MIPEMSITCTBHS B pab0oTe OKMHABCKOTO Bopo mo 0O00poHHOH MONMMTHKE, KOTOPOE PYKOBOAUT
CTPOUTENBbHBIMU pabotamu. B cBsizm ¢ 3tuM monmnus npedektypsl OkuHaBa apecToBasa
r-Ha Smamupo 29 Hos0ps 2016 roga 3a BOCHPEHSATCTBOBAHHE C MPUMEHEHHEM CHIIBI
OCYIIECTBIICHHIO NPEINPUHNMATEIBCKON JeITENBHOCTH (CTaThst 234 YTONOBHOTO KOJIEKCA).

34. IlpaBuTensCcTBO  OCHAapuMBacT  XapaKTEPUCTHKY  WCTOYHMKOM  MPOTECTHOH
JEATeNPHOCTH T-Ha SIMammMpo Kak HEHACHIBCTBEHHOTO CONpOTHBICHMA. [lo maHHBIM
NIPaBUTENBCTBA, BO BCEX TpeX cCiydasx rI-H SMammpo ObBUT apecToBaH Ha MecTe
MIPECTYTIICHUs INOO ITPH HATMYUH OPAEPOB, BHIIAHHBIX CYABSIMH, KOTOPBIE ONPEAEIIHIN, 9TO
HMEIOTCSI I0CTAaTOYHbIE OCHOBAHUSI II0103PEBATh, YTO OH COBEPILIIII IPECTYIUICHHS U UTO €TO
HEOOXOAMMO apecToBaTh B COOTBETCTBMM C HAJJICXKAIleH IPaBOBOM IPONIELYypPOH.
[Mocnenyromee copepxanue oA CTpaxkel r-Ha SIMaIMpo OCYIIECTBISUIOCH HA OCHOBAHUH
BBIJJAHHBIX CY/IEOHBIMH OpraHaMH pacloOpsDKEHUH O COJepKaHWM I0J] CTpaxed, a
OTpaHWYEHUs] Ha KOHTAKTHI B IIEPHO/]] COJECPIKaHMS T10] CTpaXkel ObUIM CaHKIMOHUPOBAHBI
CyIbSIMU TaK)X€ B COOTBETCTBUH C HA/JIEeXallel IPaBoBOM MPOIEAYPOH.

35. Yro kacaetcs YTBEPIKACHHUA UCTOYHHUKA O TOM, UYTO LCJIb apeCTa U COACPIKAHUA IO
CTpa)Keﬁ I'-Ha ﬂMaH.H/IpO 3a BOCIPCHATCTBOBAHUC C NMPUMCHCHUCM CHUJIbI OCYHICCTBICHUIO
HpeHHpHHHMaTCHLCKOﬁ ACATCIIBHOCTH 4Y€pe3 10 MECALECB IOCJIC TOr'0, Kak NpOU30LLJIO 3TO
CO6LITI/IC, COCTOsJ1a B TOM, YTOOBI OPpOJJINTD €TI0 NIEPBOHAYAIBHOC COACPIKAHUC 11O CTpa)KeI\/‘I
3a TMPUYUHCHHUC ymep6a UMYIIECTBY M 3a CO3JaHUC HpeHﬂTCTBI/II\/’I BBITIOJTHCHHU IO
06H.I€CTBCHHI>IX 00s13aHHOCTEH ¥ HAHECEHHE TOBPEIKACHUS, TO IPABUTCIBCTBO 3a4BJIACT, UYTO
YTOJIOBHOC CyAOIIPOU3BOACTBO B Snonnn OCYHLICCTBJIACTCA HAa OCHOBAHUU HpGCTyHHGHHﬁ,
NNpeaAyCMOTPEHHBIX TAKOBBIMU B COOTBETCTBHU C 3aKOHOM, U YTO CYAbU OIPCACIIAIOT
H€06XO,HI/IMOCTL apecTta U CoJACpiKaHus MoJ CTpa)Keﬁ B OTHOIICHHHU KaXXJI0T'0 OTACIBHOI'O
MPECTYIICHUS. Tor q)aKT, YTO I'-H ﬂMaIHI/Ipo YK€ HECET YIrOJIOBHYIO OTBCTCTBEHHOCTH 3a
COBCPHICHHUE HEKOTOPLIX HpeCTyHJ’ICHHﬁ, HE€ O3Ha4acT, 4YTO B OTHOUNICHHH HETO
HEIPHUMCHUMbIL Tp€60BaHI/ISI, HCO6XO,Z[I/IMI)IC JJid apecTa U COACPIKAHUA 101 CTpanceﬁ 3a
Apyrue npecTyruiCHus. HnpiMu CJIOBAMH, B OCHOBY apeCTa U COACPIKAHUA I10J CTpa)KCﬁ
I'-Ha HMaIHI/IpO no geiy 10-mecsrunoi JAaBHOCTHU O BOCIIPCIATCTBOBAHUU C NMPUMEHCHUCM
CHJIbI OCYIIECTBJICHUIO Hpe,[[HpHHHMaTeHBCKOﬁ ACATCIBbHOCTH, B TOT MOMCHT, KOT'/la OH YK€
HaXOJHJICA IO CTpa)Keﬁ, TMOJIOKEHO OopeACJICHUEC Cy/ld, Y KOTOPOI'O UMEJIIUCh JOCTATOYHbIC
OCHOBAaHUA IMOJAO03pEBATH, YTO OH COBCPIIWJI 3TO MPECTYIJICHUE U YTO €ro H€06XOI[I/IMO
apeCTOBATH 3a 3TO HNPECTYIJICHUC.

36. HpaBI/ITeJ'ILCTBO TaKKE OTBEPracT Kak HEOOOCHOBAHHOE YTBEPKACHUC MUCTOYHHKA O
TOM, 4YTO IMPUCYTCTBOBABIIAsA Ha MECTC IOJULIUA r{pe(beKTprI OkuHaBa Moria Okl
NpEeKpPaTUTH BOCHPEHUATCTBOBAHNC C MNPpUMEHCHUEM CHJIBI OCYHICCTBJICHUIO
Hpe[[HpI/IHPIMaTeJILCKOﬁ ACATCIIbBHOCTH, apeCTOBAB I'-Ha ﬂMameo 1 APYrux npoTeCTyronmx,
HO Ipeamnovjia HE ACJaTb 3TOr0, U HACTauBA€T HAa TOM, YTO IOJULIHA MOIJIa OBl MNPUHATH
H€06XO,HI/IMI)I€ MEpbI, TaKUEC KakK 00bSIBIIECHHE npezxynpe;xz[eﬂnﬁ, Korja OCYHICCTBJISICTCS
HC3aKOHHas JOCATCIbHOCTDb R15(000) Koraga CymecCTBYCT OIIACHOCTb TOro, 4YTO TaKas
JACATCIBHOCTb MOXET OBITH OCYILIECTBJICHA.
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37.  Yto xe KacaeTcs BO3PAKECHUI HCTOYHHKA MPOTHB HEOOBITHO KECTKUX OTPAHUUCHUH,
BBEJICHHBIX B OTHOIIICHHH KOHTAKTOB T-Ha SIMaImpo, a MIMEHHO: a) O0IIETo 3ampeTa Ha CBSI3b
C BHEOIHMM MHPOM, KOTOPBIH TIPOJOJDKAN ICWCTBOBATH Jake IIOCHE TOTO, Kak
paccienoBaHne, KOTOPHIM U Obla OOYCJIOBIEHA HEOOXOOUMOCTh 3STOTO 3alpera,
3aBEPILIIIIOCH, U b) 3ampeTa Ha KOHTAKTHI CO CBOCH JKEHOH, KOTOpas He MMeJIa OTHOIICHHS K
MIPECTYIUICHNIO, 32 KOTOpoe OH OBII MpHBJIEYEH K CyneOHOW OTBETCTBEHHOCTH, TO
MIPaBUTEILCTBO HACTAaMBacT Ha TOM, YTO B CIIydasX, KOTJAa HMEIOTCS IOCTATOYHEIE
OCHOBAHMS TI0JIaTaTh, YTO JIMIIO, IOJJ03PEBACMOE B COBEPIIICHUH YTOJIOBHOTO IPECTYIUICHHS,
00 OTBETYHK, HAXOIAIMINNCS O CTpaXkeil, MOXKeT cOekaTh THOO0 CKPBITh WIIN YHHITOXKUTh
VIIUKHA, CYA B COOTBETCTBHH C YTOJOBHO-TIPOLIECCYANBHBIM KOJEKCOM MOXKET NPHHATH
pelIeHre O 3aKOHHOM OTPAaHWYEeHHWH KOHTAKTOB, OyIb TO IO FUIM TOCHE TPEIbSIBICHUSL
obBuHeHHA. TakuM 00pa3oM, HET HUYErO HEOOBIYHOTO B OTPAaHHYCHHUN KOHTAKTOB MOCTE
BEIHECEHHSI OOBHHUTEIHHOTO 3aKITFOYCHNS.

38.  Ilo yTBep:KIeHHIO IPAaBUTEIBCTBA B CIIy4ae ¢ T-HOM SIMammpo ero KOHTaKTHl OBLIH
OTPaHHWYCHB! JlaKe IOCIE NMPEIBSIBICHUA €My OOBHHEHMH, MOCKOJNBKY €ro OOBHHIIN B
CO3JJaHWU TIPETIATCTBUI BBIIIOJIHEHUIO OOINECTBEHHBIX OO0S3aHHOCTEH ¥ HaHECEHHH
MOBPEXICHNSA, BO YTO OBUIO BOBJIEYCHO MHOXECTBO COYYAaCTHHKOB, BKJIIOYAs
HEOIIO3HAHHBIX, 1 )KEPTBHI. J|0 MEpBOTo CITyIIaHus U pacCMOTPEHUS YIIHK Cy/1 HE JEHCTBOBAI
HE3aKOHHO, IIPOTHUBOIIPABHO JIMOO HEOOBIYHO, OIPaHWYMBAs KOHTAKTBHI MOACYIMMOTO C
JIpYTHUMH JIMIIAMH, B TOM YHCIE JKCHOW I-Ha SIMammpo, MCXOXs M3 TOTO, YTO HMEINCh
JOCTaTOYHBIC OCHOBAaHMS IIOA03PEBaTh, YTO OH MOXKET cOexaTb JIMOO CKpPBITh WIH
yHIYTOXUTh yiuku. Ilockombky cyxm 10 mapra 2017 roma, mo Hadama cyneOHOTO
pa3dupaTenbCTBa, YAOBICTBOPHII XOAATaWCTBO afBoKaTa r-Ha SIMammpo o TOM, YTOOBI
pa3peInTh eMy CBSA3aThCsl C JKCHOM M OOMEHATHCS NOKYMEHTAaMH M BELIaMH, UCTOYHHK
OMMOOYHO 3asfBWJI, YTO OOINEe OrpaHWYCHHE B OTHOUICHHH KOHTaKTOB IPOZOJDKAJIO
neiicrBoBath 10 17 mapra 2017 roga.

39.  IIpaBuTenbCTBO 3asBIIET TaKXkKe, YTO BIUIOTH JO OCBOOOXIEHHS T-Ha Smamipo
18 maprta 2017 rona mo pemieHUIo cya O ero OCBOOOXICHUH MO 3aJI0T ero MpeabIayIIHe
XOJaTafCTBa Mepel CyI0M 00 0CBOOOKICHHUH TIO]] 3aJI0T, a TAKXKE €ro ICEeBI0-aNe U U
YJacTHBIE XKalo0kl B BepXOBHEII Cy1, KOTOpBIE TAPAaHTUPYIOTCSI B COOTBETCTBUH C YTOJIOBHO-
MPOIECCYaTbHBIM  KOJIEKCOM, OBLUTH OTKJIOHEHHI Kak HeoOocHOBaHHEIE. Kpome ToTO,
MIPABUTEILCTBO CTABUT IOJ COMHEHHE YBEPCHHOCTH MCTOYHHKA B OTHOLICHHU 3asBIICHHS
TIOJIUIIAN O TOM, YTO CYIIECTBYET ONMACHOCTh YHHUTOXKEHUS YIUK, IIOCKOJBKY TIOJHIINS HE
YIOJHOMOYCHA JIeTaTh TOAOOHBIX 3asBICHUH.

40. B cBeTe BBIIICH3IIOKEHHOTO MMPAaBUTCIJIILCTBO YTBEPIKAACT, UTO apeCT, 3aACPKAHUC U
OTpaHUYCHHUEC KOHTAKTOB TI'-HaA HMaH.[HpO BO BpeMd COACpKAHUA TI0J CTpa)Keﬁ
COOTBETCTBYIOT IMOJIOKCHUSAM YFOHOBHO'HPOHGCCY&HLHOFO KOJACKCa M CTaTbE 34
KOHCTI/ITyI_II/II/I, BBICILICT'O 3aKOHA CTPAHbI, 4, CJICAOBATCIILHO, HC ABJIAIOTCS MIPONU3BOJIbHBIMU.

41. BO-BTOpLIX, MPaBUTCIILCTBO TAKKE OTBEpracTt ’Kajo0bl MCTOYHHMKA Ha yciaoBus
OCBO60)KHCHI/IS{ IoJ 3aJIoT KaK OCHOBAaHHBLIC Ha HCBCpHOﬁ HUHTEPpIIpETAllNN (baKTOB, €ClIn
paccMaTpuBaTh UX B CBETC HpeﬂJ’IO)KCHHOﬁ MMPpaBUTEIILCTBOM BBIIIC BEPCUN cobObITHit. UTO
KacaeTcs Kaja00bl HCTOYHHMKA Ha TO, YTO 3allpe€T HAa KOHTAKTHI CO «BCEMU APYTrUMU JIMLIAMHU,
Yy4aCTBOBABIIMMH B 3TOM HHIUACHTE» KaK 4aCTb YCJ'IOBI/Iﬁ OCBO60)K,H6HI/I$I I'-Ha HMaIHI/Ipo
II0J 3aJIor, OTHOCAIIHUXCS K OOBHHEHUIO B BOCIIPCIAITCTBOBAHUU C TNPUMCHCHUEM CHJIbI
OCYILIECTBJICHUIO HpCﬂHpHHHMaTCHBCKOﬁ JACATCIbHOCTH, HOCHUT CTOJIb IHI/IpOKI/Iﬁ n
paCHJILIB‘laTLIﬁ XapakTep € UCJIbIO BBIHYIUTH €T0 U €r0 KOJUJICT BO3ACPIKMUBATHCS OT yHaCTHUA
B TIPOTCCTHBIX MCPOHIPUATUAX HNPOTHUB CTPOUTEILCTBA HOBOM BOCHHOU 633]:1, TO
MPaBUTEIILCTBO MPEIKIAE BCCTO 06pan1aeT BHMMAHUC HaA TO, YTO I'-HY HMameo HE OBLIO
3allpClI€HO BCTyIIaTb B KOHTAKT C KEM Obl TO HU OBLIO 4yepe3 CBOCTO aJiBOKaTta.
HpaBI/ITGJ'H)CTBO TaKKE OIPOBEPracT yTBECPKACHUEC UCTOYHUKA O TOM, UTO BbIPAKCHUEC «BCEC
Apyrue Jivia, y4aCTBOBAaBIIME B 3TOM HHIUACHTC» HOCUT IHPIpOKI/Iﬁ u paCHJ’IBIB‘IaTI:Iﬁ
XapakTep, MNOCKOJIbKY KpYyT JHI, C KOTOPbIMH 3aIpClICHbI JI00BIE KOHTAKTBI, YC€TKO
0603Ha‘l€H, YUuThbIBasg, 4TO NEpEa 3TUM BbIPpAKCHUEM ObLIU YKa3aHbl UMEHA HECKOJIbKUX
JiaL, Yy4aCTBOBAaBLIMX B HWHIUACHTEC. VYcnopusamu OCBO60)K,HCHI/I$[ IoJ 3aJor JMHIib
3alpeiajgncb AC€sAHHs, KOTOPbLIC MOTJIN ObI 3aTPyAHUTL HaJICKalee YroJlOBHOC
paS6I/IpaTeHLCTBO, TaKMC KaK YHUYTOXCHHUC YIHUK U HO6€F, COIVIaCHO YTOJIOBHO-
npoueccyajibHOMY KOACKCY, U IO 3TUM YCJIOBUSIM I'-HY ﬂMaIHIde HE 3alpeuiajocb MUPHO
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OCYIIECTBIIATH CBOE MPABO HAa CBOOOIHOC BBIPAKCHME MHEHHH B OTHOIICHHHM BOCHHBIX
00bexTOB 1 30H Coeqnaennslx l1ITaTos.

42.  B-TperpHX, NPaBHTENBCTBO OTBEPracT ApPYyrHe >XaloOBl Ha Mepbl, NPUHSTHIE B
OTHOIIGHUH T-Ha SIMammpo wiam Opyrux YYacTHHKOB IIPOTECTa MPOTUB 0a3pl. Bompekn
YTBEPKACHHUAM HCTOYHHKA O IPOW3BOJIHHOM NPHMEHEHNH 3aKOHA O JOPOKHOM ABMKEHHUN
B IEIIX apecTa MPOTECTYIOIMNX HONUIHS IUIIb ASHCTBOBAA B COOTBETCTBHH C 3aKOHOM, C
TeM 4TOOBI IPEIOTBPATHTH JOPOXKHBIE IIPOUCIIECTBHS U 00ECIIEUNTh OECIPEISITCTBEHHOE U
0e30macHOe JBIKCHNE TPAHCIIOPTA, IPONU3BO/ISA apECThl NPOTECTYOINX, COBEPIIAIOIINX TE
HapyIICHUs, KOTOpBIE HE MOTYT OBITH ONpaBJaHbl CBOOOJON BBIPAXKEHHS MHEHUIL.
[IpaBuTenbCTBO OTMEYAET, YTO MPOTECTYIOLME B X9HOKO U Takas COBEpLIAIOT ONACHBIE U
HE3aKOHHBIE ICHCTBYSL, IPEIATCTBYIOMINE JBIKCHUIO TPAHCIIOPTa, HAPUMED, J0XKATCS 10T
TPaHCIIOPTHBIE CPEJCTBA, OPOCAIOTCSI HANlEpepe3 IBIDKYIIIMMCS TPAHCIIOPTHBIM CPEACTBAM H
YCTpauBarOT OECIOpSAAOYHBIE CTOSHKH TPAHCIOPTHBIX CPEACTB B LENAX 3aTPYAHCHHSA
JBIDKCHUS, a TAK)KE MPUMEHSIOT HACWINE B OTHOLICHWH COTPYJHHWKOB MONHINH, B 33141
KOTOPBIX BXOAWT MOJJepKaHHe nopsanka. llommmnms He npuberasa K Ype3MEepHOMY
NPUMEHEHMIO CHJIBI, a TpPHHJIAa MHUHHMAQJIbHBIE HEOOXOAWMBIC M HAAJIECKALINE MEPHI
0e30macHOCTH B [EJAX OOECHEYCHHUs 3aIlUThl OOBEKTOB, NOAJCP)KAHHUSA IOPSIKA,
MIPEAOTBPAILICHUST JAOPOKHO-TPAHCIIOPTHBIX MNPOUCIIECTBUA ¥ CO3IAHUS YCIOBHH JUTA
OecTpenaTCTBEHHOTO JABMKCHUS TPAHCTIOPTA. ApEecThl ObUIN MPOU3BEICHBI B COOTBETCTBHU
¢ HaJJIeKallel npaBoBOM MPOLENYPOH, NPEAYCMOTPEHHON B YTOJOBHO-IIPOLIECCYATIEHOM
KOJIEKCE.

43. Tlo yTBepKIOCHUIO NPABUTENBCTBA COTPYAHUKH MOJHIHMH 1O OOpbOE C yIMIHBIMU
OecriopsiAKaMy OBUIM HANPABJICHBI B COOTBETCTBUY C PEIICHHEM, NPpUHATHIM Komuccueit mo
BompocaM oOmecTBeHHOW Oe3omacHocTH TpedekTypsl OKHHaBa M KOMHCCHSMH IO
BONpocaM OOIIECTBEHHOW O€30IaCHOCTH COOTBETCTBYIOIIMX MpPedeKTyp, B LEIIX
obecrieueHnst 6€30MaCHOCTH 0OBEKTOB M HEAOIYIICHNS HE3aKOHHOM JICSITENbHOCTH, a He JUTs
SIKOOBI «TIOJJABJICHUS] HAPOTHOTO COIIPOTUBIICHHUS», KaK YTBEP)KAAET HCTOUHHK.

44, B oTHOmeHWM 3asgBIEHUS WUCTOYHHWKA O TOM, 4To 13 okTs0ps 2015 roma, maxe
HECMOTpA Ha TO, 4To TyOepHaTop OKMHABHI 0TO3BAN pa3pelIeHe Ha yCTPOUCTBO MyCOPHOTO
MOJIMTOHAa B X9HOKO, IPABUTEIBCTBO HACTOSIIO HA 3TOM CTPOMTEIHCTBE, MPABUTEIHCTBO
YTBEPIK/IAET, YTO MOCIIE OT3bIBA Pa3peIIeHus Ha CTPONUTEIHCTBO ITOTO ITOJUTOHA OKHHABCKOE
Bropo mo 000poHHOW MONHUTHKE CHepBa MPHOCTAHOBHIIO, a 3areM 29 okTsiops 2015 roma
BO300HOBMJIO CTPOUTEJBHBIE PA0OTHI B COOTBETCTBUH C PEIICHHEM, IPHHATHIM COTJIACHO
3aKOHYy 00 aJMHHHCTPATUBHOM pPAaCCMOTPEHHH >KajJo0 MHHHCTPOM TOCYJapCTBEHHBIX
3eMelnb, WH(PAaCTPyKTypHl, TPAHCIIOPTa M TypH3Ma O NPHOCTAHOBJIECHHU BBITIOJHEHHUS
pemrenust rybepHaTopa 00 or3eiBe. B mapte 2016 roma meHTpaibHOE NMPaBUTEIBCTBO U
npedexrypa OKHHABBI IOTOBOPHIINCH BPEMEHHO NTPHOCTAaHOBUTH CTPOUTEILCTBO M HayaTh
KOHCYJIbTAllMM TI0 YPEryJIMPOBAaHHUIO NMPOOJIEM, a TaKKe OJZHOBPEMEHHO INPUCTYIHTh K
mporenype BeIpaboTku 3akoHHOTO pemenus. 20 nexabps 2016 roma Bepxosublid cyn
TIOATBEPIHII, YTO pa3pelleHue ObIBIIero rybepHaTopa Ha yCTPOHCTBO MYCOPHOTO TTOJIUTOHA
HMEET 3aKOHHYIO CHJIY, 8 peIlICHHE HbIHEIHEro rybepHaTopa 00 OTMEHE 3TOr0 pa3perieHus
He3akoHHO. CrenoBarenbHO, TyOepHaTop OTMEeHWT OT3bIB 26 nexabps 2016 roma, n
CTpOUTEJbHBIE Pa0OTHl BO30OHOBHIMCH. [IpaBUTENLCTBO OTMEYAET, YTO, TAKMM 00pa3oM,
YIBEPKJCHHE HCTOYHMKA O TOM, YTO ILIEHTPAJbHOE TPAaBUTEIbCTBO HACTOSUIO Ha
MIPOJIOJPKEHNH CTPOUTEIBHBIX PadoT, SIBIISIETCS HEOOOCHOBAHHBIM.

45.  TIpaBUTENbCTBO 3asBISIET, YTO OTCYTCTBYET SICHOCTb B OTHOLIEHHWH CCBUIKH
HCTOYHHMKA Ha apecT «r-Ha SIMammpo M emle 4YeTBEphIX JIMI» (CM. MYHKT 26 BHIIIE).
[IpaButenscTBO H00ABISET, YTO HE TOJBKO apecT M COJEp)KaHWE II0J] CTpaKen
r-Ha SIMammpo, 0 KOTOPBIX FTOBOPHIIOCH BBIIIE, ObUIN BHITIOJIHEHBI B COOTBETCTBHHU C 3aKOHOM
U HajAJexkalledl MpaBoBOM MPOLENypoi, IPeAyCMOTPEHHON B YTOIOBHO-IPOLECCYyaTIbHOM
KOAEKCEe, HO M €ro MpeAblayliNe apecTbl M 3aAepKaHWus COTPYJHHUKAMH IOJULUH
npedextypsl OKMHaBa 3a HE3aKOHHOE TPOHMKHOBEHHE Ha BOCHHBIE 00beKThl COeTMHEHHbIX
IlItatoB. Het HUKakuX OCHOBaHMM I BBIBOJA O TOM, UYTO 3TU apecThl U COAEPKaHUE MO
cTpakeil OBLIM IPOM3BOJILHBIMH, IIOCKOJBKY OHH CTaJdM pe3yJIbTaTOM COBEPIICHHMS
r-HOM SIMammpo npecTymnHbIX AesSHUH, KOTOPble HEBO3MOXKHO OMPABAATh OCYIIECTBICHHEM
IpaBa Ha CBOOOHOE BBIPAKEHHE MHEHHS.
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46.  B-ueTBepTHIX, IPABUTENILCTBO 3asBIIAET, YTO HE HAPYIIMWIO CBOUX MEXIYHAPOIHBIX
00s3aTenbeTB 0 BeeoOmielt nexmapanuu npaB denoBeka, [lakty win KoHBeHINH POTHB
IIBITOK. SINOHMSA ClleAyeT MEKAYHAPOIHBIM COTJIAIMICHHAM B COOTBETCTBHH CO CTaThei 98
KoHcTuTynuu, B KOTOpoil IpeaycMaTpuBaeTcs, YTO AOIOBOPHI, 3aKI0O4YeHHbIE SnoHueH, u
3aKOHBI, YCTaHOBJIEHHBIEC TOCYIapCTBAMH, HEOOXO0IMMO HEYKOCHUTEIBHO COOIIOAATh.

47. Tlo MHEHHWIO TPaBHUTENBCTBA «IIPaBO OECHPENATCTBEHHO NPUACPKUBATHCI CBOMX
MHEHHI» U «IIpaBO Ha CBOOOIHOE BRIpAXKEHUE CBOETO MHEHISI» B ITyHKTaX 1) u 2) crathu 19
[TakTa rapaHTUPYIOTCA B COOTBETCTBHH cO cTaThsamu 19, 21 u 23 Koncrurymmu. Kpome toro,
«IIpaBo HAa MUpPHBIE coOpanms» B ctaThe 21 [lakTa rapanTupyercs crarbeit 21 Koncturynun.
Cratps 21 [Takra 3amumiaeT mpaBo Ha MEpHBIE cOOpaHus, a He IPaBo Ha COOPAaHMUS C HENbI0
nmpuMeHeHnsT Hacwius. VMeHHO mosToMy B crathe 21 Ilakta ymoTpedmsercss CIOBO
«MHUPHBIEY.

48.  Tlo muenmio mpaBuTenscTBa IMyHKT | ctatbu 9 IlakTa 3ampemiaeT mpoOW3BOIBHEINA
apectT nM0O conep)kaHWe MOJ CTpaXel, a He apecT JMOO CoaepKaHUe IOJ CTpaked B
COOTBETCTBUH C HAJUICKAIIUMH MPOIEAYPaMH, IPEIyCMOTPEHHBIMU B 3aKOHOJATENIBCTBE.
Uro kacaercs myHkta 3 crtathu 9 Ilakta, TO B YTroJOBHO-IIPOLECCYaJbHOM KOJEKCE
MPEAYCMOTPEHO, YTO B CIy4ae, €CJIM TOCyJapCTBEHHBIH NPOKypop HE BO30yXIaer
YTOJIOBHOTO ITPECIICAOBAHUS MM HE 00paliaeTcs B CyA C XOAaTaliCTBOM O COJEP)KaHHUU IO
CTpakell B TeueHHe 72 9acoB ¢ MOMEHTA apecTa (KOora B pacTiopspKeHNE TOCYAapCTBEHHOTO
OOBHHHUTETS MOMAAAIOT JINIA, APECTOBAHHBIC COTPYAHUKAMHU CyACOHOHM Moiauuuu) Inbo B
TedeHne 48 4acoB ¢ MOMEHTa apecTa (KOorja rocyIapCTBeHHbIH OOBUHHTENL CaM MM cama
Ipou3Ber(a) apecT M0A03PEeBAaEMOTrO JINIA), APECTOBAHHOE JIMIO JOJKHO OBITH HEMEIIIEHHO
0ocB0o0OXIeHO. B YTomoBHO-TIponieccyanbHOM KOAEKCE MPeaycMaTpUBaeTCs Jajee, 4To0bl,
Kak B CJTy4Jae r-HOM SIMammpo, mo103peBacMoMy WIIM OOBHHAEMOMY ObIIa He3aMETTUTEIEHO
MIPEZOCTaBICHa BO3MOXKHOCTH CIEJTATh 3asBJICHHE IIEepel]] CyIbel, KOraa IpeabsBICHO
OOBHHHNTEIBHOE 3aKITIOYCHUE MO0 HAIIPABJICHO XOATAHCTBO O 3aKIIOUCHHH TI0J] CTPAXY, C
TE€M 4YTOOBI JOOWTHCS PEIICHHS O TOM, CIEIyeT JIM €ro COJep)KaTh IO CTpaxed Wuim
ocBoOoguTh. PakTel MO 3TOMY Jeny, Kak OOBSICHWIO TPaBUTEIbCTBO BBHIIIE,
CBUICTENECTBYIOT 00 OTCYTCTBHH HapymieHui MyHKTOB 1) u 3) crareu 9 [akra.

49. Kpome TOro, B CBETE 3THX IOJOKEHHH YTOJOBHO-TIPOLECCYAIFHOTO KOJEKCa
MIPAaBUTENBCTBO CYHATAET OECHOYBEHHBIMU 3asBICHUS HCTOYHHKA O TOM, 4TO JIENO
r-Ha SMammpo mpezacraBiseT coboi HapymeHue ctaThi 7 IlakTa, B KOTOPOI 3ampemieHo
npuMeHeHne TeIToK, ¥ cratbi 10 IlakTa, B KOTOpOW NperycMaTpHBaeTcsi I'yMaHHOE
oOparieHue ¢ JIMIaMy, JIMIIEHHBIMH CBOOOABI, a Takke nosnokeHnd KoHBeHIMM mpoTHB
IIBITOK M Beeobmiel nexnapanyy npas 4eaoBeka.

I[OHOJ'IHPITGHBHBIe 3aMC€4aHusad HCTOYHHKA

50. 28 wmapra 2018 roma OTBET NpPaBUTENBCTBA OBUI HAMpPABICH HCTOYHHUKY LIS
JanpHednmMx 3amevanuil. B ceoem oteere ot 16 anpenst 2018 roga, UCTOUHUK YTBEPKAAET,
YTO 3aJiepKaHue T-Ha SIMAIIMpO HATISIHO JIEMOHCTPUPYET MpoliieMy TOro, Kak B SmoHun
JIFOJTA CTAHOBATCS «3aJI0XKHUKAMK mpaBocyusint. COrIaCHO HCTOYHHUKY, STOHCKHE CYJIbI,
HAXOMSCh TOJ BIIUSHHEM CIICJICTBEHHBIX OpPraHOB, Ha YYPEKICHYCCKOM YpPOBHE CIa0o
cIendaT 3a Bblaayel opaepoB Ha apecT. CielCcTBEHHbIE OPTraHbl C JIETKOCTHIO MPOU3BOMASIT
apecT W MOMEMIAIOT IO/ CTPaXKy JIIO, IOJ03PEeBacMOe I OOBHHSIEMOE B COBEPIICHUU
YTOJIOBHOTO MPECTYIUIEHUS, CO CCBUIKON Ha MMEIONIMecs OCHOBaHHs IoJarath, YTO 3TO
JIUIIO, TOJICIKAIIEE apecTy U 3aKIFOUYCHHUIO TI0J] CTPaKy, MOXKET cOeKaTh JINOO CKPBITH MU
YHHYTOXXUTH YIIUKHU, C TEM YTOOBI CYJIBI JIUIIb (POPMATIbHO YTBEPIMIIHN BbIIa4y opaepa. Eciu
ke JIUIO, MOI03PEeBaeMOE WIH OOBHHSAEMOE B COBEPIICHHH YTOJIOBHOTO IPECTYIUICHUS,
OTPUIIACT BBHIIBUHYTHIC IPOTUB HErO WIM Hee OOBHHEHUS, CIICACTBEHHBIC OPTaHBI
3aJIePKUBAIOT €TO WK e¢ Ha 3HAYUTEIbHBIN IepHo] BpeMEeHH 0e3 mpaBa 0CBOOOKICHHS IO
3aJIOT HA TOM OCHOBaHMH, YTO OH WJIM OHAa MOXET YHHUUYTOXXUTh WM CKPBITh YIJIUKH.
KoHTakTBI ¢ OpyruMu JIHIaMH, IOMUMO €ro WU e¢ agBoKara, OyIyT OTpaHHYCHBI Ha

Snonckas Genepanus acconuanuii ansokaTos, "Efforts to improve criminal procedures”, umeercs o
azpecy Www.nichibenren.or.jp/en/about/activities/criminal.html.
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OCHOBaHMH MOJ03PEHHS B CTOBOPE C COyYaCTHUKOM C LIEJIbI0 COKPBITUS I YHHITOKCHUS
YITUK.

51.  HcrouHuK OTMEYaeT, YTO ATOT Oe3paJOCTHBIM YTOJIOBHBIM CIIEHApWi, KOTOPEIA HE
COTJIacyeTcs ¢ MeXKIYHapOJHBIMI HOPMaMH, IPUCYI He TOJIBKO AeNy I-Ha SIMammpo, HO 1
BeCbMa paclpocTpaHeH IoBclogy B SmoHuu. VCcTOYHMK n00aBiseT, 4To 3Ta MpoLexypa
HECOMHEHHO OCYIICCTBIISICTCSI HA OCHOBAaHHMH OPAEPOB Ha apecT, BBIAHHBIX CYIOM B
COOTBETCTBHH C YTOJIOBHO-TIPOLECCYATLHBIM KOJICKCOM.

52.  VcrouHHWK yTBEp)KHaeT, 4TO B Jelie I-Ha SIMammpo OH B TEUEHHE UINTEIHHOTO
BpPEMEHH OBl OTpaHIYEH B KOHTAKTaX CO CBOEH CyNpyYroi, HapsiLy ¢ APYTrHUMH JIHLIAMH, YTO
paccMaTpHUBaJIOCh Kak OJHA M3 HanOoiee HEOOOCHOBAHHBIX MEP B HCTOPUH SIIOHCKOTO
YTOJIOBHOTO TIpaBoCyAMs. Bo MHOTHMX ciydasx, Aake NpH HAJIMYHHM COYYacTHHKA, MO
KpailHEe Mepe wWieHaM CEMbH OOBIYHO pa3peIlaroT BHACTHCA C IMOJACYAUMBIM IIOCIE
BBIHECEHHSI OOBHHUTEIBHOTO 3aKIIIOUEHHS.

53.  Uro «Kacaercs 3amo3JajbIX apecta W 3ajAepkaHus T-Ha SIMammpo 3a
BOCTIPETIATCTBOBAaHHE C MPUMEHEHHEM CHIIBl OCYIISCTBICHHUIO TPEIIPUHUMATEIBCKOMN
JeSITeIPHOCTH, TO UCTOYHHUK 3asBIISCT, YTO MPHUYHH IJIS 3TOTO HEIOCTATOYHO, IMOCKOJBKY
TIPABUTEILCTBO YTBEPIKIACT, YTO MMEIOTCS IMOJO3PEHUS B COBEPIICHUH MPECTYIUICHUS, HO
TaKXKe JIOJDKHA OBITh OTTACHOCTH T0OETa TNO0 COKPBITHS MIIH YHHITOXKEHUS yIuK. O4eBUIHO,
YTO HET HUKAKUX BEPOSATHBIX IMPUYNH MOJ03PEBaTh, YTO I'-H SIMAIIMPO MOKET CKPHITH FITH
YHUYTOXHUTH YIHYAIOIINE JOKA3aTEIbCTBA BOCIIPEIIATCTBOBAHUS UM C MIPAMEHEHHEM CHJIBI
OCYIICCTBIICHUIO TMPEANPUHUMATEIECKON NEATSITFHOCTH, TOCKOJIBKY CBHICTEISIMH STHX
TIPEIOIaraeMbIX TeSHUH ObLITA TOTHIINS.

54. HaxoHem, WCTOYHHK CUHTaeT, YTO OOBSICHCHHE IIPABHTEIHCTBOM apecTOB Ha
OCHOBaHHMM 3aKOHa O JIOPOXKHOM JABWKEHHH HE SBIeTCS pasyMHbIM. CopepxaHue Iox
CTpakell HEJOMYCTHMO 0e3 MOJ03PEHHs B COBEPIICHNH KAaKOTO-THOO NMPECTyIUICHUs 100
BO3MOXKHOTO OCHOBaHMS IIOJlaraTth, YTO JHIO, MOJ03pPEBAacMOE WJIM OOBHMHIEMOE B
COBEpIICHUH TPECTYIUICHHS, MOKET COeXaTh JIMOO CKPHITh WM YHUYTOXKUTH yIHMUAIOLINe
ero JokazarensctBa. OueBMIAHO, 4YTO TI-H JSIMammpo OBIT apecToBaH Ha MecTe
MIPEATIONaraeéMoro IPeCTYIICHUsI MpPH OTCYTCTBHM TaKOTO BO3MOXHOTO OCHOBAHHUSL.
B neficTBUTEIBHOCTH C HETO CHSUIM OOJIBIIMHCTBO OOBHHEHMH Cpa3y ke MOCIIe TOTo, Kak ero
HampaBWIM K TOCYAapCTBEHHOMY oOBuHHTeN0. B pmeme r-ma SIMammpo gaxe He
¢urypupoBan opjep, BbIady KOTOPOro IOJDKEH Obll Obl paccMmarpuBarh cyaA. Takmm
00pazoM, ero apect Ha MecTe, IPOU3BEACHHBIH MOJIHIHEH, ObUT IIPONU3BOIBHBIM.

Henasuue coObITHs

55. Buumanue Pabodell rpymiel IpUBIEKIO TO 00CTOATENBCTBO, 4To 14 MapTa 2018 roga
OKpYXHOil cyx ropoja Haxa ocynui r-Ha SIMammipo u HPUTOBOPWI €ro K JIBYM ToJaM
TIOPEMHOTO 3aKJTIOYEHUs M KaTOPXKHBIM paboTaM, HO OTJIOXKHJI UCTIOJTHEHHE TIPUTOBOpa Ha
Tpu roza. ['-H SIMammpo 06xkaioBall 3TO PelIeHue B BBICOKOM Cyie?.

3aHp0C 0 IpeAOCTaBJIICHUU HOHOHHHTGHLHOﬁ I/IH(l)OpMaL[I/II/I

56.  Pabouas rpymma paccMmoTpena MaTe€pHanbl, INPEJICTAaBICHHbIE HCTOYHHKOM U
NIPAaBUTEIBECTBOM, M OTMETHIIA Cephe3HbIE (DaKTOJOTMYECKUE PACXOKACHHS B IO3HIUIX
CTOPOH B OTHOIIEHHU TOTO, HOCHJIO JIM JIMIICHHE I-Ha SIMammpo cBOOOABI POU3BOJIBHBIN
XapakKTep, a TaKKe TO, YTO MHOTOYMCIICHHBIE BONPOCHI TaK M OCTAJIMCh 0e3 oTBeTa. B cBszn
¢ atuM Pabouast rpyrmima nocTaHOBMIIA 3aIIPOCUTH Y CTOPOH JIOTIOJHUTEIbHBIE MaTepHaJIbl, C
TeM 4YTOOBI TPEJOCTaBUTh MM paBHbIE BO3MOXKHOCTH JUI IIOAKPEIUIEHHS CBOMX
COOTBETCTBYIOIINX apryMeHToB. Pabouas rpymma paccMoTpena BCe JIONOJIHUTEIbHBIC
MaTepHallbl, MPECTaBICHHBIE HICTOYHUKOM M PaBUTEILCTBOM (CM. TPHUIIOKEHHUE)

Hana Kusumoto, “Okinawa protest leader found guilty of anti-base demonstration offenses”, Stars
and Stripes, 14 March 2018. Mmeercs o agpecy Www.stripes.com/news/okinawa-protest-leader-
found-guilty-of-anti-base-demonstration-offenses-1.516879.
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O6cy:xnenune

57.  Pabouas rpymma 0JaromapuT UCTOYHUK W MPABHTENBCTBO 32 MX CBOEBPEMEHHOE H
IIMPOKOE YdYacTHE B 3TOM JE€JIe W 3a HANpaBICHHBIC MMH MAaTepHalbl, Kacarolluecs
3a/iep>KaHus r-Ha SMaimupo.

58. Ilpexnme Bcero Pabouas rpymma HpPUBETCTBYET OCBOOOXAEHHE T-Ha Smamtipo
18 mapra 2017 rozma, Kora cocTosImas U3 TPEX YeIOBEK Cy1eOHas KOJUIETHS IO YTOJIOBHBIM
JenaM HAXCKOro oTheneHus Beicokoro cyma @Oykyoku OTKIOHWIA IOJaHHYIO
TOCYAapPCTBEHHBIM OOBHHHUTENIEM aleULIINOHHYIO )Kano0y Ha pelIeHHe OKPYKHOTO cyna
ropoma Haxa o0 ycioBHOM ocBOOOXAeHHH moj 3aior. Ha ToT MomeHT r-H SImamiupo
HaxoAWJCSd B COCTOSHHM JIMIIGHWUS CBOOONBI B TEYEHWE IIATH MecsimeB. Ecmm
COOTBETCTBYIOIIEE JIUII0 OBIIIO OCBOOOKICHO N3-TI0J] CTPaKH MOCe Iepenadu nena, Paboyas
TpyIIa BMECTO MPEKPAIICHNS PACCMOTPEHUS JieJla OCTABISIET 32 COOOH IPaBO B KaXJOM
KOHKPETHOM CIy4ac BBIHOCUTH MHEHHE O TOM, SBISUIOCH I JIMIIEHHE CBOOOJIBI
IIPOMU3BOJILHBIM, B COOTBETCTBUH C MOAIYHKTOM &) ITyHKTa 17 CBOMX METOJ0B paboTHI.

59. B nmanHHOM KOHKpeTHOM citydae Pabodas rpymnma moctaHOBHMIIa BEIHECTH HAacTOAIIEE
MHeHue. [IpuHnMas 3To peleHne, HeCMOTPsl Ha 0cBOOOXIeHME r-Ha SImammpo, Pabodas
Tpylma y4YWTBIBAeT M oOpamaer oco0oe BHHMaHHWE Ha CleAylomue (aKTOpHL:
a) 00CTOATENbCTBA, MPU KOTOPHIX OH OBUI JIMIICH CBOOO/BI, HOCAT CEPbE3HBIH XapakTep U
TpeOyIOT NaJbHEHIIEro pacCMOTPEHUS®, TOCKOJIBKY IePBOHAYaNbHO OH OBLT 3aZiepXKaH 3a
pa3pe3aHne KOJo4ueil MPOBOJIOKH, a 3aTE€M COAEPIKaJICS MOJ CTPaKeH 10 Cyza 1Mo ABYM He
CBSI3aHHBIM C 3TUM OOBHHEHMSM B IPEIBIAYININX ASSHUAX; b) OH OBLI JHIIEH CBOOOABI Ha
ISTh MECAIEB MO TPeM IyHKTaM OOBHMHEHHs, YTO NPHUBEIO K YCIOBHOMY HaKa3aHHIO,
KOTOPO€ TOCYJapCTBEHHbIM OOBHHHUTENb MPEAINIOYEe] HE 00XKajaoBaThb; C) B YCJIOBHSA
0CBOOOYKICHHSI TIO/ 3aJI0T BKJIIOYEHBI HE TOJBKO 3al0roBas cymMMa B 4 MIIH #eH, HO U
OTpaHWYCHUS, KacaloUIWecsl NMPOXKUBAHMSA, W 3alpeT Ha KOHTAKTHI, HAPYIICHHE KOTOPBIX
MOXET NPHUBECTH K OTMEHE OCBOOOXKICHUS IMOJ 3aioT; W d) ero BHOBb MOTYT JIMIIUTH
cBOOOBI B 3aBUCUMOCTH OT PE3YJIbTATOB TEKYIIUX MPOLELYP 00KaIOBaHMS.

60. B cBoeii npaBoBoii npaktuke Pabouas rpymnma BeIpaboTana 1moaxoll K pa3pereHuio
BONPOCOB, HMEIOIIMX JI0Ka3aTeJIblCTBEHHOE 3Ha4deHHe. EciM HCTOYHMK TpencTaBHil
JOCTaTOYHBIE JOKa3aTenbCTBa (DakTa HAPYIIEHHS MEXAYyHapOIHBIX TpeOOBaHUH,
TIPEACTABIIIONIETO CO00H MPOU3BOJILHOE 3aJepiKaHNe, TO OpeMs JOKa3bIBaHUS BO3JIAraeTcs
Ha MIPaBUTEIBCTBO, €CIIM OHO JKEJIaeT ONPOBEPTHYTH 3TH yTBepxkaeHus (cm. A/HRC/19/57,
myHKT 68). Pabouast rpynia HallOMHUHAET, YTO B TEX CIydasX, KOTAA YTBEP)KAACTCs, 4TO
TOCYAapCTBEHHBIC BJIACTH HE TPEJOCTAaBWIIM TOMY WM HHOMY JIMIy OMpEAEICHHBIX
MIPOLIECCYaNIbHBIX TapaHTHH, Ha KOTOpPBHIE OH WIJIM OHA UMEET MpaBo, OpeMs JTOKa3bIBaHMS
BO3JIAraeTcsi Ha TOCYIAPCTBEHHBIN OpraH, MOCKOJBKY TOT, KaK MPaBMIIO, CIIOCOOEH JIydIle
MIPOJIEMOHCTPUPOBATh, YTO OH CJIEAOBAJl COOTBETCTBYIOIIMM MpOLEAYpaM W HPUMEHSI
TpeOyemble 3akOHOM rapaHTuu®. KoMmuTeTOM 10 TmpaBaM 4elOBeKa NPHMEHSETCS
AHAJIOTUYHBIN II0/IX0J, B COOTBETCTBMM C KOTOPHIM OpeMs [IOKa3bIBaHUS HE MOXKET
BO3JIAraThCsl UCKIIIOUYNTENIHLHO HAa aBTOpPA COOOLIEHNs, OCOOEHHO YYUTHIBAs TO, YTO aBTOP U
roCyJapCcTBO-y4aCTHUK HE BCEr/la UMEIOT PaBHBINA JOCTYI K JOKA3aTENbCTBAM, a 3a4acTyIO
JIMIIb FOCYIAPCTBO-YYAaCTHHK PACIIONAraeT COOTBETCTBYIIEH HHpOopManuei®.

61. Pabouas rpymma xoTeila Obl BHOBb 3asBHTH O TOM, YTO HPaBUTEIBCTBO 00s3aHO
yBaXkaTh, 3alIMIIATH U OCYIICCTBIISATH IPABO YEJIOBEKAa HAa JIMYHYIO CBOOOIY M UTO JIFOOOM
HAIIMOHAJBHBIN 3aKOH, JOITYyCKAIOIIUI JHIICHHE CBOOOBI, NODKEH pa3padaThIBaThCS H
MIPUMEHSATHCS COTIIACHO COOTBETCTBYIOIIMM MEXTYHAPOTHBIM CTaHIApTaM, H3JI0)KCHHBIM BO

Muenue Ne 50/2017, myskr 53 €).

Cm. Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits,
Judgment, 1.C.J. Reports 2010, p. 639, para. 55; u maenus Ne 41/2013, mynkr 27; u Ne 59/2016,
MyHKT 61.

Cwm., Haipumep, Bymogenko npomus Yrpaunvr (CCPR/C/102/D/1412/2005), iynkt 7.3; Medoicnyn
npomug Anxcupa (CCPR/C/87/D/1297/2004), nyuxr 8.3; Konmepuc npomue Ypyzeas, coobiieHne
Ne 139/1983, nyukr 7.2; Breiiep Jlesenxogh u Banunwvo de Baetiep npomug VYpyaeas, coobuieHne
Ne 30/1978, mynkT 13.3. Cwm. Taxke mHeHUs Ne 41/2013, mynkT 28; No 48/2013, myHkT 13;

Ne 51/2013, mynkT 16; Ne 53/2013, mynkr 27; Ne 57/2013, myHkt 49; Ne 5/2014, myHkT 15;

Ne 52/2014, mynkT 16, cHOcka 1; Ne 2/2015, mynkr 16; u Ne 40/2015, mynskT 35.
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BceoOuieii nexnapanyd mpaB 4YellOBEKA W APYTHX MPUMEHUMBIX MEKIYHAPOIHBIX THOO
perroHaNbHEIX MOKyMeHTax®. TakuM 06pa3oM, Jake eCld COJAEpKaHHe TOX CTpaXked He
MPOTHBOPEYUT HAIIMOHATBHOMY 3aKOHOIATENILCTRY, TIPABUIIAM U TIPAKTHKE, Paboueii rpyrime
MPEIOCTABIICHO TaKOEe MPaBO, M OHa JOJDKHA OLCHUBATH MPOICAYPHI CYIOIPOM3BOICTBA U
CaMH 3aKOHBI C IEJIBI0 OTIPEICIICHHsI, COTJIACYETCS JIH TaKOe COJCPKaHHe TIOM CTPAKEH ¢
COOTBETCTBYIOIMMH TPaBWIAMH W HOPMaMH MEKIYHApOJHOTO TIpaBa B OOJAaCTH IpaB
yerroBeKa’.

62. Pabouas rpymma xorena ObI Tak)Ke BHOBB 3asABUTH O TOM, UTO IIPHMEHSET Oojee
BBICOKHME CTaHIAPTHl PAcCMOTPEHUs Ied, KOrJa pedb HaeT o0 OTrpaHHdYCHHH IpaBa Ha
cB00OOIy TIEpeNBIKCHUS W TIPOXXMBAHUS, IpaBa Ha yOexwIIe, mpaBa Ha CBOOOIY MBICIIH,
COBECTH, YOSXKICHNN 1 PENUTHH, TIpaBa Ha cBOOOTY MHEHHH U WX CBOOOIHOE BBIpaXXCHUE,
mpaBa Ha CBOOOSYy MHpPHBIX COOpaHHMH W accoIManii, y9acTHH B TIOJHTHYECKOH H
OOIIECTBEHHOW JKM3HHM, pABCHCTBE M HEAWCKPUMHWHAIMU W 3alluTe IpaB JIHII,
MPUHAIICKAIIX K STHUUECKUM, PEITUTHO3HBIM MM S3BIKOBBIM MEHBIIMHCTBAM, WM KOT /A
JIeJI0 KacaeTcs MPaBO3aIlUTHUKOBS. Poitb BHIHOTO GopIia 3a MUp M YHUCTOTY OKpY’Karomiei
cpenbl, KOTOPYIO T-H SIMammpo BBIMOJHAI HA MPOTSDKCHWM BCEH MCTOPHM TPaXXKIAHCKOH
akTHBHOCTH Ha OKMHaBe, TpeOyeT oT Paboueii rpymisl IpoBeAEHNUs TaKOTO TIIATEIHLHOTO U
CTPOTOr0 M3y4eHHs nemna’.

Kamezopus 11

63. Pabouas rpymma HallOMHHAET O TOM, YTO MPABO UMETh U BHIPAKaTh MHCHHSA, B TOM
YpclIe MHEHHS, KOTOPBIE HE COBMANAlOT C O(HIHAIGHO IPOBOIUMON MOIHTHKOH
MIPAaBUTEILCTBA, a TaKXKe MPAaBO HA MHUPHOE coOpaHHEe OXpaHsAlTCsS craThsMu 19 m 20
BceoOmeit nexmaparnmu npas denoBeka u ctatbsamu 19 u 21 [Nakra. [IpaBUTETHCTBO TOIDKHO
yBa)kaTh, 3alIUIIATh U COOMIOIATH IPAaBO HA CBOOOAY MHEHHUH U X CBOOOTHOE BBIpaKCHHE,
a TaKKe IMpaBO Ha MUPHOE cOOpaHue NaXke B TeX CIyYasx, KOrJa eMy He HpaBsATCS MHEHUS,
BBICKa3aHHBIC B X0OJI€ MUPHBIX coOpaHuii’’.

64. Pabouast rpymma oTMedaer, 4ro KomuTeT 1O mpaBaM 4elOBEKa YyKa3bIBaeT B
myHKTe 34 cBoero 3amedaHus obmero mopsimka Ne 34 (2011) o cBobome MHEHHH W UX
BBIPKCHUS], YTO OIPAHUUCHHSI CBOOO/IbI BEIPAKCHUSI MHEHHUI HE TOJDKHBI OBITh YpEe3MEPHO
HIMPOKUMU, U HATIOMUHAET, YTO TAKUE OTPAHUYEHUSI JIOJKHBI COOTBETCTBOBATH MPHUHIIUITY
COpa3MepHOCTH, OBITh YMECTHBIMHU JUIsS BBIMOJHEHUS] CBOEH 3amUTHONH (YHKIUH,
MPE/CTAaBISITE COOOM HaMMEHee OrpaHUYHUTENbHBIE CPEJCTBA M3 YUCIA TEX, C MOMOIUIBIO
KOTOPBIX MOXET OBbITh JOCTUTHYT JKEJAeMBbId pE3yNbTaT, W SIBISATHCA COPa3MEPHBIMU
samuimaemMomy unrepecyl. Kpome roro, Komurer B mynkre 38 Toro sxe 3amMedanus o01iero
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Pesosmrorus 72/180 I'enepanbHoit AccamOiien, MATHIN MyHKT peaMOyiisl; pesomonny Komuccun mo
mpaBam 4enoBeka 1991/42, myukr 2, u 1997/50, nyskT 15; u pe3omtonun CoBera 1Mo npaBam
yenoBeka 6/4, myHkT 1 a), u 10/9, myHkT 4 b); maerns Ne 38/2018, myHkT 60; No 94/2017, myHKT 59;
Ne 88/2017, mynkT 32; Ne 83/2017, mynktst 51 u 70; Ne 76/2017, myHkt 62; Ne 28/2015, myHkT 41,

u Ne 41/2014, myskT 24.

Muenust Ne 38/2018, mynxkr 60; Ne 94/2017, mynxtst 47 u 48; Ne 33/2015, mynxr 80; Ne 1/2003,
nyHKT 17; Ne 5/1999, nmynkr 15; u Ne 1/1998, nynkr 13.

Jexmnapanus o mpase U 0053aHHOCTH OTACNIBHBIX JIMI, TPYIII K OPraHOB OOIIECTBa MOOUIPSITh U
3alIMIIaTh OOMIETPH3HAHHEIC TIPaBa YeJIOBEKa H OCHOBHBIE CBOOOIBL, ITYHKT 3 cTaThil 9. CM. Takxke
mHeHust Ne 13/2018, mynkT 22; Ne 3/2018, myskt 40; Ne 94/2017, mynkT 49; Ne 57/2017, myHKT 46;
Ne 41/2017, myHkT 95; Ne 67/2012, myHKTHI 56 1 57; Ne 65/2012, myHkTsl 39 u 40; Ne 64/2011,
nyHKT 20; Ne 62/2012, mynkt 39; Ne 54/2012, mynkr 29; u Ne 21/2011, nmyHkt 29. MecTHbIe BIacTH 1
MEeXIyHapoAHbIe HaZ30pHbIC OPraHbl JODKHBI IPUMEHSATH 0oJiee cTporue TpeOoBaHMs K
PpaccMOTpPEHUIO JeHCTBUI MPaBUTENBCTBA, OCOOCHHO TOT'1a, KOT1a UMEIOTCS YTBEPXKICHHUS O
cucTeMaTuaeckoM npecienoBannu (Maerne Ne 39/2012, mynkr 45).

[IpaBo3amMTHUKN UMEIOT, B YACTHOCTH, TIPABO H3y4aTh, 0OCYKAATh, COCTABISATh U HIMETh MHEHUS
OTHOCHTEIFHO COOJTIOJICHNUS BCEX MPaB YeJIOBEKa i OCHOBHBIX CBOOO]T KaK B 3aKOHO/IATEIIbCTBE, TaK U
Ha TPaKTHKe, U MPHUBJIEKaTh BHUMaHKHE OOIIECTBEHHOCTH K 3TUM BOIPOCAM, UCTIOJB3YsI 3TH U Ipyrue
COOTBETCTBYIOILUE cpeacTBa (cM. Jleknapaluio o NpaBo3allUTHUKAX, IIYHKT C) CTaThu 6). CM. Takxke
mHeHue Ne 8/2009, mynkr 18.

Mauenus Ne 94/2017, mynkr 59; Ne 88/2017, mynkr 32; Ne 83/2017, mynkt 80; u Ne 76/2017,

ITyHKT 62.

Mmuenne Ne 3/2018, myHkr 49.
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TOpSAKAa TIOAYEPKHUBAET, YTO TOCYAAapCTBaM-yJaCTHHUKAM HE CIIEAYeT 3alpemaTh KPUTHKY
TaKHUX CTPYKTYP, KaK apMUs WU aJMIHACTPATHBHEIN anmapar.

65. Pabouas rpymma orMedaer Takke, 4ro CHENUambHBINA JOKIATIMK TI0 BOIPOCY O
MOOIIPEHNH U 3aIUTE IIPpaBa Ha cBOOO Y MHEHHUH 1 HX CBOOOTHOE BBIPa)KEHHE BHOBD yKa3all
Ha TO, YTO MPABO Ha CBOOOJHOE BBIPAKCHHE MHEHHUH PacIpOCTPAHSAECTCS W HA BBIPAKCHHE
OCKOPOJISIONINX, LNIOKUPYIONIMX WM pasApakarolluX B3IIAI0B W MHeHHi'2. IIpaBo Ha
3alIUTy JEHCTBYET Jake B OTHOIICHWM TEX 3asBICHUH, KOTOPHIE BJIACTH CYHTAIOT
HEIPHEMIIEMBIMH, HCYBa)XHTEIBHBIME U KpaiiHe By aprapHeiMi. Kpome Toro, B myHKTE 5 p) i)
cBoeil pesomormn 12/16 CoBer mo mpaBaM dYelNOBeKa yKas3all, YTO OTPAHUYCHUS B
OTHOIICHHH OOCYXIE€HUH TNPOBOJMMOH IPABUTEIBCTBOM IIONUTUKH W TIOJUTHYECKUX
IVICKYCCHI HE COTIIACYIOTCSA C IOJIOKEHISIMA TTyHKTa 3 ctaThu 19 IlakTa.

66. Ilo MHeHHWIO TIpaBUTEIHCTBA TPHU CICAYIOUMX OAWH 3a OPYTUM CIlydas apecTa |
CONIepKaHUS IO CTpakel r-Ha SIMamupo SBISIOTCS JHIIH Pe3yabTaTOM OECIIPUCTPACTHOTO
OTIIPaBIICHHUS TIPABOCYNWS 3a HAPYIICHUS YTOIOBHOTO KOJEKCa B COOTBETCTBHH C
HaJJexalme npaBoBoil mpouexypoil. [IpaBuTenscTBO, 0QHAKO, HE OOBICHACT, IMOYEMY
r-aa Smammpo apecroBamm 20 okrsaOps 2016 roma 3a HamajeHHE Ha COTPYTHHUKA
OKHHaBCKOTO Bropo mo 000pOHHOI MOJHTHKE, KOTOPOE OH SKOOBI COBEpIIHI 25 aBrycra
2016 roxpa. Ilo-BuaAMMOMY, HE COBCEM CIIyYaHHBIM SIBJISIETCS TO, YTO apecT 32 MHUUICHT,
npousomenmuii 25 aBrycra 2016 roma, ObUT MPOW3BEOCH B TOT XK€ [IeHb, KOTJAa CYX
MEPBOHAYAIFHO OTKJIOHHWJ XOJATalCTBO TOCYNAPCTBEHHOTO OOBHHUTENS O MOMEIICHUH
r-Ha SMammpo moJ cTpaxy 3a HHIHUACHT oT 17 okTs0ps 2016 roxa.

67. Eme Oomee jxemarenpHO OBUIO OBl MOJMYYHTH KaKOe-THOO MPaBAOMOIOO0HOE
00BsICHEHHE TOro, 4TO MHHYIO 10 MecsmeB MeXTy TpeThHM apecToM T-Ha Smamupo
29 Hos10ps 2016 Toma W mpexrmonaraeMbIM BO3BEICHHEM KHPIIHMYHON KITAIKH, a TaKkKe
MPOBEICHUEM CHITICH 3a0aCTOBKH Tepe CTPOUTEIBHOW IUIOMANKON B mepuon ¢ 28 1mo
30 saBaps 2016 roma. B cesi3u ¢ strM Pabodyto rpymmy yoeauino yTBepkIeHHe HCTOTHNKA
0 TOM, YTO BTOPOH apecT W colaepKaHWe moja crpaxei r-Ha Smammpo (¢ 20 okTaOps
2016 roma mo 18 mapra 2017 roma) UMeIN IEIbI0 MPOITUTE €Tr0 TEPBBIA CPOK COJCPIKAHUS
mox ctpaxer (¢ 17 okrsaops 2016 roma mo 4 HostOps 2016 roma), a ero TpeTHil apect u
coneprkanne moj crpaxeit (¢ 29 Hos6ps 2016 roxa mo 7 mapta 2017 roma) OBUT HY>KEH IS
MIPOJICHHST BTOPOTO CPOKA €r0 COAEPIKaHUsI IO CTPasKeHt.

68.  Kpome toro, PaGoueii rpymme Hellerko NpU3HATh, YTO UMENNCh BECKHE OCHOBAHMUS
UL ocyneOHOro comepkaHus r-Ha SIMammpo mon cTpaxei ¢ 17 oxtsaops 2016 roma mo
7wmapra 2017 roma. Pabowas rpymma oTMeYaeT, YTO MPaBUTEIBCTBO MO-TIPEKHEMY
cchUTaeTcs Ha 000CHOBAaHHOE TIOJIO3PEHHE B BO3MOXKHOM COKPBITHH WIH YHUUTOXKCHHH YITHK
B COOTBETCTBHH €O cTaThsiMu 60 1) ii), u 89 iv) YroJoBHO-NPOIECCYATLHOIO KOAEKCa.
OpHako Pabouyto rpymiry He BIOJHE YOEXKIAIOT MOAOOHEIE 0OOCHOBAHUS, OMHPAFOIIHCCS
JIUIIG Ha YTBEPXKICHHS O MPaBOMEPHOM IIPHUMEHEHHWHU 3aKoHa. Pabouas rpymma oTMedaer,
YTO TOCYAApPCTBEHHBIH OOBMHHTENb Jake OE3YCIENIHO TMOoJal amnelUBINUI0 pPOTHB
0CBOOOXK/ICHHS TI0JT 3aJI0T, PEIIEHHE O KOTOPOM OBUIO B KOHEYHOM MTOTe NPHUHATO CYIOM
17 mapta 2017 rona ¢ BBeJEHUEM Pa3INYHBIX KECTKHX YCIOBHUI.

69. XoTsa W HET HMYErO0 HEOOBIYHOTO B YCTAHOBIICHHH OTPAaHMYCHHN HAa KOHTaKTBHI BO
n30e)KaHUE 3aITyTUBAHMS KIFOYEBBIX CBHJIETENCH WK (albCUPUKAIINU JTOKA3aTCIBCTB, HO
Pabouyro rpynimmy mpuBOAAT B 3aMEIIATEILCTBO HEKOTOPHIE OTPAHUYCHUS, yCTAHOBJICHHBIC B
OTHOILICHHH I-Ha SIMAIupo B IEPUO/I €ro MPEIBAPUTEIILHOTO 3aKITFOUCHHS U OCBOOOXKICHHS
mon 3amor. CIOXHO, HAampuMep, MPH3HATH LEIeCO00pPa3HOCTh JHOO HEOOXOJUMOCTH
[IEpBOHAYAILHOT'O 3aIpelleHus T-HY SIMalMpo KOHTAKTOB C ero >keHoil. [IpaBuTenbcTBO HE
IpejylaraeT HUKAaKOTO WHOTO OOOCHOBaHUS, KPOME pacIUIBIBYATBIX YTBEPXKICHHUU 00
000CHOBaHHOM I0JI03peHNH. B neiicTBuTensHOCTH e Paboueili rpymie He ocTaeTcss HUIYEeTo
JPYroro, KpoMe KaK pacCMaTPHUBaTh BOIIPOC O BO3MOXKHOCTHU TOTO, YTO ATO OBLIO CAETAHO C
LENbI0 OKa3aHWs CIAEP>KMBAIOLIEro BO3ACHCTBHUA HAa r-Ha SIMamupo M €ero COpaTHHUKOB,
MpOoTeCTYIINX BMecTe Ha OKHHaBe, 32 UX I'POMKOE IMPOTUBOAEUCTBUE CTPOUTEILCTBY
BoeHHBIX 0a3 Coequnennnix IlItatoB Ha OKnHaBeE.

12 A/HRC/17/27, mynxr 37.
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70. Pabouas rpymma ormedaer, 4To B cBoeM Aokiazae CrenuanbHBIA TOKIAIINK IT0
BOIIPOCY O TOOIIPSHUH M 3aIlUTe NpaBa Ha CBOOOAY MHEHHUI U UX CBOOOJHOE BHIPaKCHHE
IPSIMO YIIOMSIHYJI O COZIep)KaHUH T-Ha SIMaIIipo B TeUEHHE ISATH MECSLIEB MO/ CTpaxkel 0e3
Cy#a, 4YTO HECOpasMEpHO ¢ SKOOBI COBEPIICHHBIMH MM JCSHHSAMH, W BBIPa3HII
00ECIIOKOCHHOCTh TE€M, YTO «TaKHe ACHCTBHSA IPABUTEIBCTBA MOTYT IIOJaBHTh BBIPaXKEHHE
MHEHHMH, B YaCTHOCTH OOINECTBEHHBIE MPOTeCTHl W Hecoryacue» Ha OKuHaBe
(A/HRC/35/22/Add. 1, myrkTst 59 u 60). [To mEeHUIO Pabodeii rpymisl, IpaBUTEIHCTBO T10-
BUIIMIMOMY HAIIEJIWIIO CBOW JEHCTBUS IIPOTUB I'-Ha SIMaImpo He 3a IKOOBI COBEPIICHHBIE UM
KOHKpPETHBIE ITPAaBOHAPYILIEHHS, a 32 OCYLIECTBICHHE UM B TCUCHHE BCEIl €ro KU3HH NpaB U
cBo0OOX B KadecTBe OOpIa 3a MHpP M YHCTOTY OKpyXkaromiei cpensl Ha OknHaBe. Pabodas
rpymma, KOoTopas pasleiseT o0ecloKOeHHOCTh CHeNUalbHOTO AOKIATYHKa IO TOBOIY
BO3MOXKHOTO CACPKHUBAHUS BBIPAKEHHUS OOIIECTBEHHOTO MHCHHS, B CBSA3U C 3THM OTMEYaeT
TaKoKe, 4To r-H SIMammpo He mpuberai K HaCHJIbCTBEHHBIM CPEICTBaM M HE TMOICTPEKall K
HHUM JPYTHX JIUI, a TAKKe HE UMEET NPEAbIIYILHIX CYIUMOCTEH.

71. B cBere BBHINEH3IOXKEHHBIX 3aMedyaHuii Pabowas rpynma BbeIpakaeT 0coOyro
00ECIIOKOCHHOCTh B CBSI3M C TE€M, YTO OTPAaHMYCHHE KOHTAaKTOB KaK OJHO W3 YCIOBHI €ro
0CBOOOXICHHSI TIOJ 3aJI0T BBIHYXKJAaeT T-Ha SIMammpo BO3AEPXKHUBATBHCA OT YYacTHs B
MHUTHHTaX HPOTHB CTPOHUTENBCTBA 0a3 B OTCYTCTBHE CBOETO aJBOKaTa M3 ONAaceHWH
HapyIINTh YCIOBHUS OCBOOOKAEHHS MO/ 3aJI0T, YTO MOXKET IPUBECTH K OTMEHE PEHIeHHs 00
O0CBOOOXICHHN MOA 3aJIoT M KOH(HCKAUK BBHIIIAYCHHOW 3aJ0TOBOM CyMMBI. XOTS
MIPAaBUTENBCTBO M YTBEPXKIAET, YTO T-Hy SIMamIMpo He 3alpenieHo 4Yepe3 ero aaBoKara
BCTYIATh B KOHTAaKT C JIIOOBIM JIMIIOM, HO OHO HE 3aTPAaruBaeT BHIPAKCHHON MCTOYHHUKOM
00€CIIOKOEHHOCTH I10 NTOBOY TOTO, YTO JUIS YYAaCTHA B JEMOHCTPAMAX €My IIPUILIOCH OB
rojiarathcst Ha U3UIECKOE MPUCYTCTBHE CBOETO afBOKaTa. Takoe orpaHUYICHUE KOHTAKTOB,
CJIEI0BATEIILHO, HE MOXKET OBITh COYTEHO HEOOXOIUMBIM JINOO COpa3MEPHBIM.

72.  Pabouas rpymia Take BBIPAXKAET CBOIO OOECIIOKOSHHOCTh B CBSI3U C pacIIMpEHUEM
MIPUMEHEHHUS TIPABUTEIBCTBOM CTaThb 76 4) ii) 3akoHa O JOPOXKHOM IBHIKCHUM B IEIAX
apecTa TPOTECTYIOMNX, YTO HEe OBUIO OMPOBEPTHYTO INPaBUTEIbCTBOM. Pabouas rpymma
HallOMUHAET, YTO OOIIECTBEHHBIH NpOTeCT M CcBOOOAY COOpaHMiI B LEJNOM ClemyeT
paccMarpuBaTh TaKUMH JXK€ B PaBHOM CTENEHM 3aKOHHBIMHM BHIAMH HCIIOJIb30BAHMS
0OIIIECTBEHHOTO IIPOCTPAHCTBA, KaK M B 0Oojiee ITOBCEJHEBHBIX MENAX, B KOTOPBIX
UCTIONb3yeTCs 00IIECTBEHHOE IIPOCTPAHCTBO (TaKUX, KaK KOMMEpUecKast 1esITeNbHOCTb JIH00
MENIEX0JHOE U TPAHCIIOPTHOE ABMKeHHUE) ™,

73.  Tlo stum npuunHaM Pabouas rpymma cuuTaer, 9To JHIIeHHE r-Ha SIMamupo cBoOo b1
SIBIIsICTCSA HapylreHueM crateid 19 u 20 BeeoOmieit nexnapanuy npaB 4enoBeka u crareit 19
u 21 INakra u noananaet nof kareroputo I1.

Kamezopus V

74.  Temneps Pabouast rpyrma npucTymnaeT K pacCMOTPEHHIO BOIIPOCA O TOM, SIBIISICTCS JIN
JMIIeHUe T-Ha SIMamupo cBOOOABI HE3aKOHHOHM AMCKPUMHHAIMEH 10 MEXKIyHapOJHOMY
IIPaBYy Y BCJIEJCTBHE 3TOr0 MOANANACT JU OHO MOJ KaTEropuio V.

75.  Ilpexne Bcero Pabouas rpymnma oTMedaeT, 9TO CTaTyc r-Ha SIMammpo Kak JaBHETO
AKTUBHOTO OOIIECTBEHHOTO NesaTels Ha OKHHABE PACXOTUTCS C MOJUTHUKOHN IEHTPAIBLHOTO
mpaBUTENLCTBA. Pabouas rpymma cornmacHa ¢ KomureroM mo mpaBaM 4YeioBeKa, KOTOPBIH
BHOBB BBIPa3HJ 0OECIOKOCHHOCTH IO IOBOJY OTCYTCTBHUS NPU3HAHHS PIOKIO M OKHWHABa
KOPEHHBIMU I'PYIIIIaMU HACEIICHHSI, @ TAKXKE IPaB 3TUX TPYIII HA HX TPATUIIHOHHEIC 3eMIIA U
peCcypchl MPUMEHHTENBHO K cTaThe 27 [lakTa U moquYepKHyI HeOOXOIMMOCTh 00eCIICUeHUs
MIPABUTEIILCTBOM YBAXKCHHS IIPaBa OKHHABCKOW OOIIMHBI HA CBOOOIHOE, 3a0JIarOBpEMEHHOE
1 OCO3HAaHHOE ydacTue B BBIpaOoTKe 3arparuBatomieit ux momurtuku (CCPR/C/JPN/CO/6,
myHKT 26). Pabouas rpymma Takke OTMEYaeT, 4YTO cocpenoTodyeHue Ha OKuHaBe
70,4% BoeHnubIx 00BekTOB CoemuueHHBIX LltaToB B SmOHWM, KOTOpHIE 3aHUMAOT
0,6% Tepputopun SMOHWHM, W CONYTCTBYIOIIAsS 3TOMY COIMAIBHAS H JKOJIOTHICCKAS

GE.18-22754
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Opranmzanus 1o 6e3onacHocty 1 corpynandectBy B EBpore (OBCE), Bropo mo nemoxparinueckum
MHCTUTYTaM U npaBaMm uesoBeka (BAWITY), Guidelines on Freedom of Peaceful Assembly (ODIHR,
Warsaw and Strasbourg, 2010), para. 20.
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Harpy3ka y»e [aBHO SIBISIFOTCS MCTOYHHMKOM KOoH(imkTOBY. Pabowas rpymma ormedaer
Jajee, 4To r-H SIMaiupo uMeeT MpaBo Ha 3allUTy B Ka4eCTBE MPaBoO3aIlUTHUKA .

76.  XOTS IpaBUTEIBCTBO YTBEPIKAAET, YTO T-H SIMammpo OBLT apecTOBaH U COAeprKajcs
TIOJT CTpaXKeH 3a COBEPIICHNE UM JIMYHO IMPECTYIHBIX AesHui, Pabouas rpymma yxe npuiia
K BBIBOJY, YTO €0 apecThl M 3aKIF0UCHHE IO/ CTPaKy CTAIH PE3YIIbTATOM OCYIIECTBICHUS
UM TIpaB Ha CBOOOIY BBIpaKCHHS MHEHUH M coOpanmii. Korma mmeercs moaTBepKaeHUE
TOTO, YTO JINIIEHNUE CBOOOBI CTAJI0 PE3yIbTaTOM aKTHBHOTO OCYIIECTBICHHUS IPAXKIAHCKUX
U TIONUTHYECKHX IMpaB, Pabodas rpymma CYUTAeT, YTO MOXKHO BIIOJHE OOOCHOBAHHO
T10J1araTh, YTO JIUIICHHE CBOOOIBI IIPECTABIAET COO0M HapyIIEHHE MEXIyHapOJHOTO ITPaBa
10 TIPU3HAKY JUCKPUMHUHAIMH TI0 TTOJIUTHYECKUM JINOO MHBIM MOTHBAM.

77. Pabouas rpymma yxe BbIpa3uiia CBOM COMHEHHS KacaTebHO 3al03JalIbIX apecTOB U
cyneOHOTo npecienoBaHus I-H SIManiupo 3a COBEpIICHHBIE 32 HECKOJIBKO MECALIEB 110 TOT'0
IesHHS, 32 KOTOPBIMH HE IIOCIEHOBAIO HEMEIUICHHOTO YTOJIOBHOTO pa30HpaTenbcTBa, H
KacaTeJbHO OCHOBaHHH Ul €ro JOCYAEOHOTo COIep)KaHHs IOJ CTPaxeH, HeCMOTps Ha
HE3HAYHUTENbHBINA PHCK mobera WK (anbCUPUKALUN TOKAa3aTEIbCTB, a TAKKE KacaTelbHO
JeHCTBOBABIIMX B TEUCHHUE HECKOJBKUX MECSIEB HEOOBIYHBIX OTPAHUYCHUI B OTHOILCHUH
KOHTAKTOB I'-Ha SIMaimmpo ¢ ero xeHoil. Paboyas rpymnma oTMe4yaeT Takxke, YTO HCTOYHUK
NPUBOIUT €Ie OJUH MPUMEP Pa3INYHOTO OOpAIIEeHUs ¢ I-HOM SIMamupo (cM. myHKT 26
Beiue). PabGowas rpymma, TakuM 00pa3oM, HPUICPKHBACTCS MHEHHS O TOM, YTO
LEHTPaJbHOE MECTO B HACTOALIEM JENe SBHO 3aHHMAlOT IOJUTHYECKHE B3IJISIBI
r-Ha SIMaImpo 1 4TO BIACTH NPOSBUIH K I'-HY SIMaIIMpo BIOJIHE ONPeIeICHHOE OTHOILCHHUE,
KOTOPOE MOXKHO 0XapaKTePH30BaTh JIUIIb KaK JUCKPUMUHAIIMOHHOE.

78. B atom koHTtekcte Pabouast rpynma Takke BBIpaKaeT 0OECIIOKOEHHOCTh B CBSI3H C
TaKUM SIBICHUEM, KaK «3aJ0KHUKH NPABOCYIHUs», KOTOPOE MO YTBEPKICHHIO HCTOYHHKA
CYIIECTBYET B SIMOHCKOW CHCTEME YTOJIOBHOTO mpaBocyaus. Jlaxe mpenocTaBiIcHHBIC
MIPaBUTENBECTBOM O(HIMAIbHBIC TaHHBIE CBUIACTEIBCTBYIOT O TOM, YTO OpAEpa HA apecT U
coJiep)KaHne MO CTpaXkel BBIAIOTCS MO MPOCch0e rocyJapcTBEHHOTO 00BHHUTEINS B Oojee
yeM 98% ciydyaeB'®. T'ocynapcTBeHHble OOBHHHTEIN, HECOMHEHHO, CKIOHHBI IPOSBILITH
KpaiHIOI0 OCTOPOXXKHOCTH M NMPOGECCHOHATIN3M TPH OOpAIIEHUN ¢ TAKUMH MPOCckOaMu, HO
HaJIMYHe CIUIIKOM IIMPOKUX AUCKPEIIMOHHBIX TIOJTHOMOYHH Y TPOKYPOPOB NP HEOCTATKE
CyneOHOTr0 HaJa30pa MOXKET IIPUBECTH K BO3HHKHOBEHMIO YCIIOBHH, CIIOCOOCTBYIOIIMX
JIMCKPUMHUHAIIMOHHOMY TIPUMEHEeHHIO npaBal’.

79. Ot BHmMaHus Pabouell rpymnmbsl He YCKOJNB3HYJIO M TO, YTO C HEJABHErO BPEMEHHU
MIPAaBUTENIBCTBO TpHOEraeT K OoJiee KECTKOW TAKTUKE B OTHOLICHUH JIMIL, MPOTECTYIOIINX
NPOTHUB CTPOHTENbCcTBA 6a3 Ha OKHMHABE, B TOM YHCIIE IIyTeM IPUMEHEHUs cTathi 76 4) ii)
3aKoHa 0 JOPOKHOM JBIDKCHUH JUIS IIeJIel UX apecTa. B cBs3M ¢ 3TM poib r-Ha SImamipo
KaK PyKOBOJHTEJISI 3TOTO JIBIDKCHHMS TAKXKE 3aCITy’KHBAET PACCMOTPEHHS.

80.  Ilo stum nmpuunHam Pabouas rpymma cuuTaet, 4To JHIIEHHE r-Ha SIMamupo cBoOo b1
mpeacTaBisieT co0oil HapyiieHne ctatedl 2 u 7 BeeoOmielt nexnmapamuu mpaB 4eloBeKa H
myHkTa | craTteu 2, crareit 26 u 27 Ilakra, cBsi3aHHOE ¢ JUCKpPUMHUHALUEH B OTHOIIEHUU
aKTHUBHOT'O I'PakJJaHCKOTO JeATeNsl, U UMEeT LEeNbl0 OTKa3 B PaBHOM OCYILECTBJICHUH IpaB
4eNI0BEKa, ¥ MIPUBOAUT K TAKOBOMY, 4, CIE€10BATENbHO, NOJNAJaeT O KaTErOpuio V.

81. Pabouwas rpymma mpuBeTCTBOBana  Obl  BO3MOXHOCTb ~ KOHCTPYKTHBHOTO
B3aUMOJICHCTBUS C TPAaBUTEILCTBOM SIMOHMHU B IIEJSIX YCTPAHEHHUSI CEPHE3HBIX NPOOJIEM,
CBSI3aHHBIX C MPAKTHKOM MPONU3BOJILHOTO JIIIeHNs1 cB0OObI. 30 HOs10pst 2016 rona Pabouas
IpylnIa HampaBWwia IPaBUTEIbCTBY MNPOCHOYy O TPHUIVIAIICHWH IIOCETUTh CTpaHy u
IIPUBETCTBYET B3aMMOJACHCTBHE C MPaBUTEIbCTBOM B PAMKAaX BCTPEY, MPOBEAECHHBIX
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Okinawa Prefectural Government, Washington D.C. Office, What Okinawa Wants You to Understand
about the U.S. Military Bases (March 2018). Mmeercst o aapecy http://dc-office.org/wp-
content/uploads/2018/03/E-all.pdf.

Jlexnapanus o NpaBO3alIMTHUKAX, CTaThb 9 1 12.

Mmuenne Ne 42/2006, myskrsr 13-16.

B cBoem Muenuu Ne 9/2009 Pabowast rpymma npuinia K BEIBOLY O TOM, UTO TI0 9TOH IPHIKHE
3a/ICPIKaHNC U cyneﬁHoe IIpecjaea0BaHUEC IBYX aKTUBUCTOB OpraHrU3allun «l"anan», BBICTYHAOIINX
IIpOTUB KUTOOOIHOro NpoOMBICIIa B ﬂHOHI/II/I, SABJICTCS IIPONU3BOJIbHBIM.
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Paboueii rpynmol ¢ IlocTossHHBIM TpencTaBUTENbCTBOM SAmonuu mnpu  OTneneHuH
Opraamannn O0beaHeHHFIX Hanmii u ApyTHxX MeXITyHapOIHBIX OpraHu3anusix B JKeHese,
C IEenpl0 JajbHEUIIero OoOCYXAEHHS BOIPOCAa O BO3MOXXHOCTH TaKOTO ITOCEIICHHS.
2 teBpans 2018 roma Pabowast rpymma HampaBmiIa IMPaBUTEIBCTBY €IIe OTHY IPOCHEOY O
MTOCEIICHNH CTPaHBI M HA/IEETCsI OIYIHUTE OT IIPABUTEIBCTBA ITOJIOKUTEIHHEIN OTBET B 3HAK
€r0 TOTOBHOCTH YKPEIUIATh COTPYAHUYECTBO CO CHENHANBHBIMA Iporenypamu CoBera mo
IIpaBaM YeJIOBeKa.

Pemenue
82. B cmere BrImIen3noxkeHHOTO Pabouast rpyrima BEIHOCUT CIIeIyOIIee MHEHHE:

Jlmmenne cBoOoapl T-Ha XHWPOMKH SIMalmMpo HOCHT IIPOM3BOJNBHBIA XapakTep,
MOCKOJIBKY OHO ITPOTHBOPEYHT CTaThsiM 2, 5, 7,9, 19, 20 u 25 Beeobmeit aekmaparim
IpaB 4elloBeKa M craThsM 2, 7, 9, 10, 19, 21, 26 u 27 MexayHapoIHOTO MakTa o
Tpa)XTaHCKUX M MOJUTHYCCKUX MpaBaxX U MoAnaaaeT mox kareropuu [l u V.

83. PabGouas rpynma NpOCHT mpaBHUTENbCTBO SIMOHMM Oe30TiIaraTeIbHO NPHUHATH
HEOOXOANMBIE MEPHI Ul HCTIPABICHUS MOJOKEHMS I-Ha SIMammpo M NMpUBEICHUS €r0 B
COOTBETCTBHE C ICHCTBYIOIINMHE B JAHHOM 00J1aCTH MEXTyHAapOIHBIMA HOPMaMH, BKJIFOYAs
HOPMBI, U3JIO’KEHHBIC BO BeeoOmieit nexmapaluy mpas desioBeka 1 MexXIyHapoaHOM HaKTe
0 IrpakAAHCKHX U TTOJUTHYECKUX MPaBax.

84. PabGouast rpymma CUYMTaeT, YTO C YYETOM BCEX OOCTOATENHCTB IAHHOTO JIena
HaJUIeXKaIeid Mepoi 3amuThl CTajno Obl Oe3ycloBHOE OCBOOOXICHWE T-Ha SIMammpo u
MIPEAOCTaBIICHHE eMy 00JIaIafoIero MCKOBOM CHIION IpaBa Ha MOJIy4eHHE KOMICHCAIH U
BO3MeEIIEHNA yliepOa B HHOH (hopMe B COOTBETCTBUH C MEX/yHAPOIHBIM IIPaBOM.

85.  Pabouas rpynmna HaCTOSTENFHO IPU3BIBACT IPABUTEIBCTBO 00ECTIEUUTH IPOBEICHHE
BCECTOPOHHETO M HE3aBHCHUMOTO PAcCIICIOBAaHUS OOCTOSTEIBCTB MPONU3BOIBHOTO JIUIICHHS
cBOOOABI T-Ha SIMammpo W NPUHATH HaJUIeKAIlMe MEphl B OTHOIICHWH BHUHOBHBIX B
HapyIIEHUH €To TpaB.

86. B cooTBercTBHH C MyHKTOM 33 a) CBOMX MeTOI0B paboTel Pabowas rpymma mepenaer
naHHoe sieno CriermanbHOMY JOKJIAaIYMKY MO BOIPOCY O MOOLIPSHHU M 3allWTe IpaBa Ha
cBOOOIY MHEHHH M HX CBOOOIHOE BbIpaxkeHHe U CrielMajJIbHOMY JOKJIAIYHKY I10 BOIPOCY O
npaBax Ha CBOOOJY MHUPHBIX COOpPaHHMH M aCCOLMALMM JUIsl IPUHATHS COOTBETCTBYHOIINX
Mep.

87.  Pabouast rpynma mpoCHT MPaBUTENBCTBO PAcIpOCTPAHUTH HACTOSIEE MHEHHE C
HCTIONIb30BAaHMEM BCEX MMEIOIINXCS CPEJCTB M Ha BO3MOKHO 00Jiee IMPOKOif OCHOBE.

Ipouenypa nociaenyrouieii AesiTeJIbHOCTH

88. B coorserctBuM ¢ myHKTOM 20 cBoMX MeToJ0B paborel Pabouas rpymnma mpocut
WCTOYHMK W NPABUTEJIHCTBO MPEJCTABUTE €if HHPOPMAIIHIO O MOCIEAYIOMEH eI TeIbHOCTH
TI0 peayIu3anny peKOMEeHAAMH, cOpMyYJIMPOBAHHBIX B HACTOSIIIEM MHEHHUH, U B TOM YHCIIE
yKa3arh:

a) OBLI JIK I'-H HMameo 6€3yCJ'IOBHO 0CB060)K,HGH, H €CJIM J1a, TO KOIrJla UMCHHO,

b) OBUIM JIM TPEJOCTaBICHbI T-HY SIMAlIMpPO KOMIICHCALUS HIA BO3MELICHHE
ymep0a B nHOi opme;

C) MMPpOBOAWJIOCH JIK PACCICAOBAHUC B CBA3U C HAPYUICHUEM IIPAB I'-Ha HMameo,
n €CJIM Ja, TO KaKOBbI ObLIN PE3YJIbTAThI TAKOTO PACCIICAOBAHUS;

d) ObUTH JIH B COOTBETCTBHUM C HACTOSIIUM MHEHHEM MPHUHSATHl KaKue-Tu0o
3aKOHOJATENbHBIE TONPAaBKH MM WM3MEHEHWs B OpPAKTHKE Ui [PUBEICHUS
3aKOHOJATENbCTBA W TNPAKTUKH SIMOHMU B COOTBETCTBHE C €€ MEXIYyHAPOIHBIMU
00s13aTeIbCTBAMHU;

e) ObUTM JIM TPUHATHI KaKWe-IMOO Ipyrue Mepbl C IEJbI0 OCYIIECTBIICHUS
HACTOSILEr0 MHEHUS.
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89.  IlIpaBuTensCTBY mpemiaraetcs NpouH(GOPMHUPOBAaTh Pabouyro rpymmy O JHOOBIX
TPYZHOCTSX, C KOTOPBIMH OHO CTOJKHYJIOCH TIPH OCYIIECTBICHHH pPEKOMEHIANNH,
c(hOpMyIHPOBAaHHEIX B HACTOAIIEM MHEHHH, a TaKKe COOOIIUTH, HYKAACTCSA JTH OHO B
JOTIOJTHUTEIHHON TEXHUYECKOH IMOMOIIHN, HalIpUMep B BUAE NocemmeHus Pabouei rpymmoii.

90.  Pabouas rpymia IpocUT HCTOYHHUK M IPABUTEIBCTBO NPEAOCTABUTH BHIIICYKA3aHHYIO
HH(OPMALUIO B TEYCHHE IIECTH MECSLEB C NaThl NPENPOBOXKICHUS HACTOSLIETO MHEHUSL.
Bwmecre ¢ Tem Pabouas rpymma octaBisieT 3a OO0 MpaBo OCYIIECTBISATH CBOM COOCTBEHHBIE
HOCTIEAYIONIHE ASHCTBHSA B CBA3H C JaHHBIM MHEHHUEM, €CIIU 10 €€ CBeJCHN OyaeT H0BeIeHa
HOBas, BBI3BIBAIONIAsl TpeBOry HMH(pOpManus o0 3ToM neine. Takue ASHCTBHS IO3BOJAT
PabGoueii rpynme nadopmupoBats COBET O IIpaBaM YelIOBEKa O MPOTrPecce, JOCTUTHYTOM B
OCYIIECTBICHUY €0 PeKOMEHIALHI, a TaKKe O JII0OOM HENPHHATHH Mep.

91. Pabouas rpymma HamommHaeT, 4to COBET MO mpaBaM dYeENOBEKa IPU3BAT BCE
ToCyJapcTBa COTpYyAHWYATh ¢ Pabodeid rpymmoil, y4WTBIBaTE €€ MHEHHS U IpH
HEOOXOAMMOCTH TIPHHMUMATh HAUICKAIIWE MEPbl JJIsI  HCIPABICHUS  IOJOXKCHUS
MIPOM3BOJIFHO JIMIIEHHBIX CBOOOMABI U] ¥ MHPOPMHUPOBaTh Pabouyro rpymmy o MpHHATHIX
umu Mepax:e.

[IIpunsmo 23 aszycma 2018 200a]

18 Cm. pesomormio 33/30 CoeTa 10 MpaBaM YeIOBEKA, MyHKTH 3 1 7.
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Annex

Additional information submitted by the parties

Request for further information

1. The Working Group first asked both parties to provide copies of the arrest/detention
warrants, court decisions on bail requests, the Naha District Court’s judgment of 14 March
2018 and the application for appeal of the said judgment. The source submitted the requested
copies at its disposal, and it explains that Mr. Yamashiro appealed the judgment of 14 March
2018, which found him guilty of forcible obstruction of business, obstruction of performance
of public duty, causation of injury and damage to property, and sentenced him to two years’
imprisonment, but suspended it for three years, with the reasoning that the appeal is under
preparation. There has been no appeal from the prosecution.

2. According to the Government, it “cannot provide a copy of the requested documents
because it is not the Government of Japan but the court where the appeal by Mr. Hiroji
Yamashiro is pending that keeps such documents”. The Government confirms Mr.
Yamashiro’s conviction and two-year sentence with a three-year suspension by the court on
14 March 2018, as well as the prosecution’s non-appeal and Mr. Yamashiro’s filing of an
appeal.

3. The Working Group then enquired if Japanese law requires anyone arrested or
detained on a criminal charge to be brought promptly before the judge in person in
accordance with article 9 (3) of the Covenant, and its specific application in Mr. Yamashiro’s
case. According to the source, articles 61 and 207 (1) of the Code of Criminal Procedure
stipulate that there be “detention questions” by a judge to ascertain the need for detention,
and Mr. Yamashiro also received the detention questions before a judge, who announced his
detention sur place. The source adds that the detention warrant is issued directly to the public
defender after the detention, but only upon request to the detained suspect and the private
defence counsel. The Government also confirms that a suspect requested for detention is
promptly brought before the judge, including in Mr. Yamashiro’s case.

4. In response to the Working Group’s inquiry about the date of Mr. Yamashiro’s formal
indictment by the public prosecutor, the source and the Government note that he was
prosecuted for damage to property, obstruction of performance of public duty and causation
of injury on 11 November 2016, and for forcible obstruction of business on 20 December
2016. As for the date of the formal commencement of Mr. Yamashiro’s trial, the source states
that his first trial commenced on 27 March 2017, after seven scheduling/pretrial conferences
since 29 November 2016, while the Government maintains that the first trial in a public court
was on 17 March 2017.

5. In the light of article 9 (4) of the Covenant, the Working Group further asked both
parties about the period of detention for each detention warrant, and the availability of a
periodic review of Mr. Yamashiro’s detention by a court while he was held in custody for
five months between 17 October 2016 and 18 March 2017. The source provided a timeline
of Mr. Yamashiro’s arrest and detention, as edited and reproduced below.
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Table 1
Timeline of Mr. Yamashiro’s arrests, detention and prosecution

Dates relating to
alleged offences

Alleged case of obstruction of performance

Alleged case of destruction of of public duty/causation of injury on Alleged case of forcible obstruction of

property on 17 Oct 2016 25 Aug 2016 business on 28-30 Jan 2016

2016-10-17

2016-10-20

2016-10-23

2016-10-28

2016-11-01

2016-11-02

2016-11-04
2016-11-11
2016-11-11
2016-11-12

2016-11-14

20

Arrested as quasi-flagrant
offender

Request for detention by Arrested pursuant to warrant
prosecutor dismissed by issued by Naha Summary Court
Naha Summary Court;

Quasi-appeal filed by
prosecutor;

Detained pursuant to
warrant issued by Naha
District Court, First
Criminal Division judge
on quasi-appeal (probable
cause to suspect
concealment or destruction
of evidence per art. 60 (1)
(2) of Code of Criminal
Procedure)

Detained pursuant to warrant
issued by Naha Summary Court
judge (probable cause to suspect
concealment or destruction of
evidence per art. 60 (1) (2) of Code
of Criminal Procedure

Detention extended to
2016-11-08 by Naha
Summary Court judge
(examination of evidence
incomplete; for many
related persons;
interrogation of suspect

incomplete)

Extension of detention Detention extended to 2016-11-11
shortened to 2016-11-04 by Naha Summary Court judge
on quasi-appeal (need for further interrogation of

victims and accomplices; need for
detailed investigation of video and
other evidence)

Quasi-appeal against extension of
detention dismissed

Released from detention
Prosecution initiated by prosecutor
Request for bail filed by defence

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence
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Dates relating to
alleged offences

Alleged case of destruction of

Alleged case of obstruction of performance

of public duty/causation of injury on

property on 17 Oct 2016 25 Aug 2016

Alleged case of forcible obstruction of
business on 28-30 Jan 2016

2016-11-15

2016-11-29

2016-12-01

2016-12-09

2016-12-13

2016-12-15

2016-12-16
2016-12-20

2016-12-26
2016-12-27

2016-12-28

2017-01-18
2017-01-19

GE.18-22754

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Arrested pursuant to warrant
issued by Naha Summary Court

Detained pursuant to warrant
issued by Naha Summary Court
(probable cause to suspect
concealment or destruction of
evidence per art. 60 (1) (2) of Code
of Criminal Procedure)

Detention extended to 2016-12-20
by Naha Summary Court
(interrogation of accomplice
incomplete; interrogation of related
persons incomplete; analysis,
detailed investigation, etc., of
seized items incomplete)

Quasi-appeal against extension
of detention dismissed

Request for rescindment of
detention dismissed

Quasi-appeal dismissed

Prosecution initiated by
prosecutor

Request for bail filed by defence

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Request for bail filed by defence

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)
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Dates relating to
alleged offences

Alleged case of obstruction of performance

Alleged case of destruction of
property on 17 Oct 2016

of public duty/causation of injury on
25 Aug 2016

Alleged case of forcible obstruction of
business on 28-30 Jan 2016

2017-01-20

2017-01-27

2017-01-30

2017-02-08

2017-02-09

2017-02-13

2017-02-20

22

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence;

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence;

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Special appeal against dismissal of quasi-appeal by Naha District

Court on 2017-02-09 filed by defence

Special appeal dismissed by Supreme Court, Third Petty
Bench

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Request for bail filed by defence;

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Request for bail filed by defence;

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Special appeal against dismissal of
quasi-appeal by Naha District
Court on 2017-02-09 filed by
defence

Special appeal dismissed by
Supreme Court, Third Petty
Bench
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Dates relating to
alleged offences

Alleged case of obstruction of performance

Alleged case of destruction of of public duty/causation of injury on Alleged case of forcible obstruction of

property on 17 Oct 2016 25 Aug 2016 business on 28-30 Jan 2016

2017-03-07

2017-03-08

2017-03-10

2017-03-13

2017-03-17

2017-03-18

Request for bail filed by defence; Bail granted by Naha District

Request for bail dismissed by Naha District Court judge Court

(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Special appeal against dismissal of quasi-appeal by Naha District
Court on 2017-03-08 filed by defence

Special appeal dismissed by Supreme Court, Second Petty
Bench

Bail granted by Naha District Court conditional on payment
of 4 million yen bail bond, residence restriction, and
prohibition of contact with the victim, accomplices, doctor
and three police officers except through counsel

Appeal against grant of bail filed by prosecutor dismissed by
Fukuoka High Court, Naha Branch, Criminal Division three-
judge panel
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6. According to the source, a request for detention is made to a judge within 72 hours of
an arrest and, after 10 days of detention, a judge can grant 10-day extensions in accordance
with articles 203-208 of the Code of Criminal Procedure. From the date of institution of
prosecution, the accused can be detained for two months, after which detention can be
extended every month as stipulated in article 60 (2) of the Code of Criminal Procedure. The
source adds, however, that such extensions are in fact “done almost mechanically”.

7. According to the Government, Mr. Yamashiro was detained for 108 days for forcible
obstruction of business, 147 days for obstruction of performance of public duty and causation
of injury, and 16 days for damage to property. The Government adds that “[t]he court judge
determined detention of Mr. Yamashiro both before and after the prosecution, in light of the
requirements stipulated in the Code of Criminal Procedure, whenever necessary, and by
setting the periods”.

8. Regarding the frequency of restrictions on contact with the spouse or other family
members during pretrial detention, the source states that there are many cases where contact
with ordinary people, including family members, and exchange of letters are restricted if a
suspect denies the allegations, especially when there is an accomplice. However, restrictions
for such a long period as in Mr. Yamashiro’s case are not common because they are often
lifted following a quasi-appeal or application for their partial cancellation. The source
acknowledges that the restriction on Mr. Yamashiro’s contact with his wife and exchange of
letters was lifted on 10 March 2017 as the Government had maintained (para. 38).

9. The Government expressed its understanding that, under the Code of Criminal
Procedure, the court may prohibit the accused’s interview with anyone other than the current
or prospective counsel, including the spouse or other family members, if there is probable
cause to suspect flight or concealment or destruction of evidence by the accused. According
to the Government, it “cannot respond to the presence or absence of other similar cases
because the judge should determine [the interview ban or bail conditions] depending on the
evidence and circumstances involved in each individual specific criminal case”.
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10.  Withregard to the alleged obstruction of performance of public duty and causation of
injury on 25 August 2016, the Working Group posed questions about the actions taken to
investigate or prosecute Mr. Yamashiro prior to his arrest on 17 October 2016, as well as the
seriousness of the victim’s injury. The source states that, while the authorities did not
investigate Mr. Yamashiro himself, they interviewed the victim and other related persons.
According to the medical certificate, the doctor prescribed a two-week treatment for the
victim “based on the person’s request” for the post-traumatic cervical syndrome, without
objective findings, and the bruise on his upper right arm which left a recognizable mark, as
seen in the picture taken five days after the incident on 30 August 2016, but there was no
numbness in his limbs and the tests showed no abnormalities.

11. The Government states that it arrested Mr. Yamashiro upon receipt of an arrest
warrant from the court judge on 20 October 2016 because it “deemed that there was probable
cause to suspect Mr. Yamashiro had committed” the said crimes and “it was necessary to
arrest him as a result of the required investigation”. The Government adds that it “would like
to refrain from answering a question concerning investigation because it relates to the details
of the activities of an individual [sic] specific investigation authorities”. Because of the
assault by Mr. Yamashiro, such as violent shaking, the victim suffered traumatic cervical
syndrome as well as a right-arm bruise that resulted in about two weeks of treatment.

12.  With regard to the alleged forcible obstruction of business on 28-30 January 2016,
the Working Group asked both parties about the actions taken to investigate or prosecute Mr.
Yamashiro prior to his arrest on 17 October 2016. The source states that, while the authorities
did not investigate Mr. Yamashiro himself, they interviewed the related persons and analysed
the video footage.

13.  According to the Government, it arrested Mr. Yamashiro upon receipt of an arrest
warrant from the court judge on 29 November 2016 because it “deemed that there was
probable cause to suspect Mr. Yamashiro had committed” the said crime and “it was
necessary to arrest him as a result of the required investigation”. The Government adds that
it “would like to refrain from answering a question concerning investigation because it relates
to the details of the activities of an individual [sic] specific investigation authorities”.

14.  The Working Group also asked if there were any arrests prior to mid-2017 of
protestors in Okinawa or other regions for the violation of article 76 (4) (ii), read in
conjunction with article 120 (1) (ix), of the Road Traffic Law. The source states that arrests
prior to mid-2017 had “not been uncommon” because the protesters in Henoko had always
blocked the entry of construction vehicles by sit-ins or delaying tactics while it cannot
confirm the situation in other prefectures. The Government responds that it has no relevant
statistics or information on arrests made under the said legal provision.

15.  Concerning Mr. Yamashiro’s prior arrests and prosecution under article 2 of the
Special Criminal Act Attendant upon the Enforcement of the “Agreement under Article VI
of the Treaty of Mutual Cooperation and Security between Japan and the United States of
America regarding Facilities and Areas and the Status of United States Armed Forces in
Japan”, the source states that the public prosecutor dropped the charges against him.

16.  According to the Government, Mr. Yamashiro was arrested twice by the police under
the said Act in 2015. In both incidents, the first on 22 February 2015 at around 9 a.m. and the
second on 5 December 2015 at around 10 a.m., he trespassed on the restricted areas of Camp
Schwab without justifiable ground, was brought into custody by the military police, and was
arrested by the Okinawa Prefectural Police, which took over his custody. The public
prosecutors acknowledged Mr. Yamashiro’s violation of the said Act but suspended the
prosecution in the end.

17.  In response to the Working Group’s questions about the power of the Minister of
Land, Infrastructure, Transport and Tourism to overrule the Governor of Okinawa’s
disposition under the Administrative Complaint Review Act, as well as the decision-making
process in light of the right of self-determination under international law, the source states
that the purpose of the said Act is to establish a procedure for citizens to file a complaint
against government offices and, accordingly, it cannot empower the Minister to overrule the
Governor of Okinawa’s disposition. The source adds that it “will subsequently complete the
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explanation about the decision-making process”, but the Working Group did not receive a
further submission from the source on this matter.

18.  According to the Government, the said Act allows filing of a request for a review of
an administrative disposition with a reviewing agency as set forth in law (the Minister of
Land, Infrastructure, Transport and Tourism in this case) and vests in the reviewing agency
the power to revoke an illegal or unreasonable disposition.

19.  As requested by the Working Group, both parties provided relevant statistics and
elaborated upon the alleged “hostage justice’ in Japan. In the source’s view, prolonged
detention with little chance of bail induces the suspect or the accused to make false
confessions.

20.  Inthe Government’s view, the description of the Japanese justice system as “hostage
justice” is not appropriate. In principle, the police and public prosecutors may arrest suspects
in the course of an investigation only when there exists sufficient probable cause to suspect
that an offence has been committed by them and it is believed to be necessary to arrest them.
Likewise, the public prosecutor may request detention only if it is believed to be necessary
because of the risk of flight or concealment/destruction of evidence. The court makes
appropriate determination of arrest, detention and bail requests in accordance with the
relevant laws. The table below shows the statistics prepared by the General Secretariat of the
Supreme Court, with the percentage computed and added by the Working Group.

Table 2
Numbers and percentages of requests for arrest and detention warrants, 2014-2016

Outcome 2014 2015

2016

Request for arrest warrants Issued 99 569 (98.653%) 100 880 (98.597%) 96 431 (98.527%)

Dismissed 57 (0.056%) 62 (0.061%)

54 (0.055%)

Revoked 1302 (1.290%) 1373 (1.342%) 1388 (1.418%)

Total 100 928 102 315

97 873

Request for detention warrants  Issued 112 204 (97.279%) 111 988 (96.627%) 106 995 (96.054%)
Dismissed 3127 (2.711%) 3891 (3.357%) 4 394 (3.945%)

Revoked 12 (0.010%) 18 (0.016%)

2 (0.002%)

Total 115 343 115897

111 391

21.  In response to the Working Group’s question about the status of the Universal
Declaration of Human Rights and international human rights treaties within the Japanese
legal system, the source states that the Universal Declaration of Human Rights is “basically
considered not to have legal binding force”, but some consider that it will be recognized as
customary international law in Japan in the future. The courts apply the International
Covenants on Human Rights, which Japan ratified in 1979 with reservations on workers’
rights, and customary international law, which do not have a direct effect in many cases but
are occasionally used for interpretation of domestic laws or rights.

22.  The Government again cites article 98 (2) of the Constitution, which stipulates that
“the treaties concluded by Japan and established laws of nations shall be faithfully observed”
and states that “treaties and other international acts concluded and promulgated by Japan are
effective as domestic laws”.*® It adds its understanding that human rights treaties were
referred to in several domestic court cases.
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The Working Group notes that “Japan for its part declare[d] its intention ... in all circumstances to
conform to the principles of the Charter of the United Nations; to strive to realize the objectives of the
Universal Declaration of Human Rights; to seek to create within Japan conditions of stability and
well-being as defined in Articles 55 and 56 of the Charter of the United Nations” in the preamble to
the Treaty of Peace with Japan, signed at San Francisco on 8 September 1951.
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23.  Lastly, regarding Mr. Yamashiro’s state of health, the source explains that “his health
is good”, with a blood test conducted every three months since 2018, while the Government
states that it “is not in a position to be aware of the state of health of a person whose bail has
already been granted”.
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