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Annex

Additional information submitted by the parties

Request for further information

1. The Working Group first asked both parties to provide copies of the arrest/detention
warrants, court decisions on bail requests, the Naha District Court’s judgment of 14 March
2018 and the application for appeal of the said judgment. The source submitted the
requested copies at its disposal, and it explains that Mr. Yamashiro appealed the judgment
of 14 March 2018, which found him guilty of forcible obstruction of business, obstruction
of performance of public duty, causation of injury and damage to property, and sentenced
him to two years’ imprisonment, but suspended it for three years, with the reasoning that
the appeal is under preparation. There has been no appeal from the prosecution.

2. According to the Government, it “cannot provide a copy of the requested documents
because it is not the Government of Japan but the court where the appeal by Mr. Hiroji
Yamashiro is pending that keeps such documents”. The Government confirms Mr.
Yamashiro’s conviction and two-year sentence with a three-year suspension by the court on
14 March 2018, as well as the prosecution’s non-appeal and Mr. Yamashiro’s filing of an
appeal.

3. The Working Group then enquired if Japanese law requires anyone arrested or
detained on a criminal charge to be brought promptly before the judge in person in
accordance with article 9 (3) of the Covenant, and its specific application in Mr.
Yamashiro’s case. According to the source, articles 61 and 207 (1) of the Code of Criminal
Procedure stipulate that there be “detention questions” by a judge to ascertain the need for
detention, and Mr. Yamashiro also received the detention questions before a judge, who
announced his detention sur place. The source adds that the detention warrant is issued
directly to the public defender after the detention, but only upon request to the detained
suspect and the private defence counsel. The Government also confirms that a suspect
requested for detention is promptly brought before the judge, including in Mr. Yamashiro’s
case.

4. In response to the Working Group’s inquiry about the date of Mr. Yamashiro’s
formal indictment by the public prosecutor, the source and the Government note that he was
prosecuted for damage to property, obstruction of performance of public duty and causation
of injury on 11 November 2016, and for forcible obstruction of business on 20 December
2016. As for the date of the formal commencement of Mr. Yamashiro’s trial, the source
states that his first trial commenced on 27 March 2017, after seven scheduling/pretrial
conferences since 29 November 2016, while the Government maintains that the first trial in
a public court was on 17 March 2017.

5. In the light of article 9 (4) of the Covenant, the Working Group further asked both
parties about the period of detention for each detention warrant, and the availability of a
periodic review of Mr. Yamashiro’s detention by a court while he was held in custody for
five months between 17 October 2016 and 18 March 2017. The source provided a timeline
of Mr. Yamashiro’s arrest and detention, as edited and reproduced below.
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Table 1
Timeline of Mr. Yamashiro’s arrests, detention and prosecution

Dates relating to
alleged offences

Alleged case of obstruction of performance

Alleged case of destruction of of public duty/causation of injury on Alleged case of forcible obstruction of

property on 17 Oct 2016 25 Aug 2016 business on 28-30 Jan 2016

2016-10-17

2016-10-20

2016-10-23

2016-10-28

2016-11-01

2016-11-02

2016-11-04
2016-11-11
2016-11-11
2016-11-12

2016-11-14

21

Arrested as quasi-flagrant
offender

Request for detention by Arrested pursuant to warrant
prosecutor dismissed by issued by Naha Summary Court
Naha Summary Court;

Quasi-appeal filed by
prosecutor;

Detained pursuant to
warrant issued by Naha
District Court, First
Criminal Division judge
on quasi-appeal (probable
cause to suspect
concealment or destruction
of evidence per art. 60 (1)
(2) of Code of Criminal
Procedure)

Detained pursuant to warrant
issued by Naha Summary Court
judge (probable cause to suspect
concealment or destruction of
evidence per art. 60 (1) (2) of Code
of Criminal Procedure

Detention extended to
2016-11-08 by Naha
Summary Court judge
(examination of evidence
incomplete; for many
related persons;
interrogation of suspect
incomplete)

Extension of detention Detention extended to 2016-11-11

shortened to 2016-11-04 by Naha Summary Court judge

on quasi-appeal (need for further interrogation of
victims and accomplices; need for
detailed investigation of video and
other evidence)

Quasi-appeal against extension of
detention dismissed

Released from detention
Prosecution initiated by prosecutor
Request for bail filed by defence

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence
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Dates relating to
alleged offences

Alleged case of obstruction of performance

Alleged case of destruction of
property on 17 Oct 2016

of public duty/causation of injury on
25 Aug 2016

Alleged case of forcible obstruction of
business on 28-30 Jan 2016

2016-11-15

2016-11-29

2016-12-01

2016-12-09

2016-12-13

2016-12-15

2016-12-16
2016-12-20

2016-12-26
2016-12-27

2016-12-28

2017-01-18
2017-01-19

GE.18-22754

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Arrested pursuant to warrant
issued by Naha Summary Court

Detained pursuant to warrant
issued by Naha Summary Court
(probable cause to suspect
concealment or destruction of
evidence per art. 60 (1) (2) of Code
of Criminal Procedure)

Detention extended to 2016-12-20
by Naha Summary Court
(interrogation of accomplice
incomplete; interrogation of related
persons incomplete; analysis,
detailed investigation, etc., of
seized items incomplete)

Quasi-appeal against extension of
detention dismissed

Request for rescindment of
detention dismissed

Quasi-appeal dismissed

Prosecution initiated by
prosecutor

Request for bail filed by defence

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Request for bail filed by defence

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)
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Dates relating to
alleged offences

Alleged case of obstruction of performance

Alleged case of destruction of
property on 17 Oct 2016

of public duty/causation of injury on
25 Aug 2016

Alleged case of forcible obstruction of
business on 28-30 Jan 2016

2017-01-20

2017-01-27

2017-01-30

2017-02-08

2017-02-09

2017-02-13

2017-02-20

23

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence;

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Request for bail filed by defence;

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

Special appeal against dismissal of quasi-appeal by Naha District

Court on 2017-02-09 filed by defence

Special appeal dismissed by Supreme Court, Third Petty
Bench

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Request for bail filed by defence;

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Request for bail filed by defence;

Request for bail dismissed by
Naha District Court judge
(probable cause to suspect
concealment or destruction of
evidence per art. 89 (iv) of Code of
Criminal Procedure)

Quasi-appeal filed by defence;

Request for bail dismissed by
Naha District Court, First
Criminal Division three-judge
panel on quasi-appeal (probable
cause to suspect concealment or
destruction of evidence per art. 89
(iv) of Code of Criminal
Procedure)

Special appeal against dismissal of
quasi-appeal by Naha District
Court on 2017-02-09 filed by
defence

Special appeal dismissed by
Supreme Court, Third Petty
Bench
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Alleged case of obstruction of performance

Dates relating to  Alleged case of destruction of of public duty/causation of injury on Alleged case of forcible obstruction of

alleged offences  property on 17 Oct 2016 25 Aug 2016 business on 28-30 Jan 2016

2017-03-07  Request for bail filed by defence; Bail granted by Naha District
Court

Request for bail dismissed by Naha District Court judge
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

2017-03-08  Quasi-appeal filed by defence;

Request for bail dismissed by Naha District Court, First
Criminal Division three-judge panel on quasi-appeal
(probable cause to suspect concealment or destruction of
evidence per art. 89 (iv) of Code of Criminal Procedure)

2017-03-10  Special appeal against dismissal of quasi-appeal by Naha District
Court on 2017-03-08 filed by defence

2017-03-13  Special appeal dismissed by Supreme Court, Second Petty
Bench

2017-03-17  Bail granted by Naha District Court conditional on payment
of 4 million yen bail bond, residence restriction, and
prohibition of contact with the victim, accomplices, doctor
and three police officers except through counsel

2017-03-18  Appeal against grant of bail filed by prosecutor dismissed by
Fukuoka High Court, Naha Branch, Criminal Division three-
judge panel

6. According to the source, a request for detention is made to a judge within 72 hours
of an arrest and, after 10 days of detention, a judge can grant 10-day extensions in
accordance with articles 203-208 of the Code of Criminal Procedure. From the date of
institution of prosecution, the accused can be detained for two months, after which
detention can be extended every month as stipulated in article 60 (2) of the Code of
Criminal Procedure. The source adds, however, that such extensions are in fact “done
almost mechanically”.

7. According to the Government, Mr. Yamashiro was detained for 108 days for
forcible obstruction of business, 147 days for obstruction of performance of public duty and
causation of injury, and 16 days for damage to property. The Government adds that “[t]he
court judge determined detention of Mr. Yamashiro both before and after the prosecution,
in light of the requirements stipulated in the Code of Criminal Procedure, whenever
necessary, and by setting the periods”.

8. Regarding the frequency of restrictions on contact with the spouse or other family
members during pretrial detention, the source states that there are many cases where contact
with ordinary people, including family members, and exchange of letters are restricted if a
suspect denies the allegations, especially when there is an accomplice. However,
restrictions for such a long period as in Mr. Yamashiro’s case are not common because they
are often lifted following a quasi-appeal or application for their partial cancellation. The
source acknowledges that the restriction on Mr. Yamashiro’s contact with his wife and
exchange of letters was lifted on 10 March 2017 as the Government had maintained (para.
38).

9. The Government expressed its understanding that, under the Code of Criminal
Procedure, the court may prohibit the accused’s interview with anyone other than the
current or prospective counsel, including the spouse or other family members, if there is
probable cause to suspect flight or concealment or destruction of evidence by the accused.
According to the Government, it “cannot respond to the presence or absence of other
similar cases because the judge should determine [the interview ban or bail conditions]
depending on the evidence and circumstances involved in each individual specific criminal
case”.
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10.  With regard to the alleged obstruction of performance of public duty and causation
of injury on 25 August 2016, the Working Group posed questions about the actions taken to
investigate or prosecute Mr. Yamashiro prior to his arrest on 17 October 2016, as well as
the seriousness of the victim’s injury. The source states that, while the authorities did not
investigate Mr. Yamashiro himself, they interviewed the victim and other related persons.
According to the medical certificate, the doctor prescribed a two-week treatment for the
victim “based on the person’s request” for the post-traumatic cervical syndrome, without
objective findings, and the bruise on his upper right arm which left a recognizable mark, as
seen in the picture taken five days after the incident on 30 August 2016, but there was no
numbness in his limbs and the tests showed no abnormalities.

11.  The Government states that it arrested Mr. Yamashiro upon receipt of an arrest
warrant from the court judge on 20 October 2016 because it “deemed that there was
probable cause to suspect Mr. Yamashiro had committed” the said crimes and “it was
necessary to arrest him as a result of the required investigation”. The Government adds that
it “would like to refrain from answering a question concerning investigation because it
relates to the details of the activities of an individual [sic] specific investigation
authorities”. Because of the assault by Mr. Yamashiro, such as violent shaking, the victim
suffered traumatic cervical syndrome as well as a right-arm bruise that resulted in about
two weeks of treatment.

12.  With regard to the alleged forcible obstruction of business on 28—-30 January 2016,
the Working Group asked both parties about the actions taken to investigate or prosecute
Mr. Yamashiro prior to his arrest on 17 October 2016. The source states that, while the
authorities did not investigate Mr. Yamashiro himself, they interviewed the related persons
and analysed the video footage.

13.  According to the Government, it arrested Mr. Yamashiro upon receipt of an arrest
warrant from the court judge on 29 November 2016 because it “deemed that there was
probable cause to suspect Mr. Yamashiro had committed” the said crime and “it was
necessary to arrest him as a result of the required investigation”. The Government adds that
it “would like to refrain from answering a question concerning investigation because it
relates to the details of the activities of an individual [sic] specific investigation
authorities”.

14.  The Working Group also asked if there were any arrests prior to mid-2017 of
protestors in Okinawa or other regions for the violation of article 76 (4) (ii), read in
conjunction with article 120 (1) (ix), of the Road Traffic Law. The source states that arrests
prior to mid-2017 had “not been uncommon” because the protesters in Henoko had always
blocked the entry of construction vehicles by sit-ins or delaying tactics while it cannot
confirm the situation in other prefectures. The Government responds that it has no relevant
statistics or information on arrests made under the said legal provision.

15.  Concerning Mr. Yamashiro’s prior arrests and prosecution under article 2 of the
Special Criminal Act Attendant upon the Enforcement of the “Agreement under Article VI
of the Treaty of Mutual Cooperation and Security between Japan and the United States of
America regarding Facilities and Areas and the Status of United States Armed Forces in
Japan”, the source states that the public prosecutor dropped the charges against him.

16.  According to the Government, Mr. Yamashiro was arrested twice by the police
under the said Act in 2015. In both incidents, the first on 22 February 2015 at around 9 a.m.
and the second on 5 December 2015 at around 10 a.m., he trespassed on the restricted areas
of Camp Schwab without justifiable ground, was brought into custody by the military
police, and was arrested by the Okinawa Prefectural Police, which took over his custody.
The public prosecutors acknowledged Mr. Yamashiro’s violation of the said Act but
suspended the prosecution in the end.

17.  In response to the Working Group’s questions about the power of the Minister of
Land, Infrastructure, Transport and Tourism to overrule the Governor of Okinawa’s
disposition under the Administrative Complaint Review Act, as well as the decision-
making process in light of the right of self-determination under international law, the source
states that the purpose of the said Act is to establish a procedure for citizens to file a
complaint against government offices and, accordingly, it cannot empower the Minister to
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overrule the Governor of Okinawa’s disposition. The source adds that it “will subsequently
complete the explanation about the decision-making process™, but the Working Group did
not receive a further submission from the source on this matter.

18.  According to the Government, the said Act allows filing of a request for a review of
an administrative disposition with a reviewing agency as set forth in law (the Minister of
Land, Infrastructure, Transport and Tourism in this case) and vests in the reviewing agency
the power to revoke an illegal or unreasonable disposition.

19.  As requested by the Working Group, both parties provided relevant statistics and
elaborated upon the alleged “hostage justice’ in Japan. In the source’s view, prolonged detention
with little chance of bail induces the suspect or the accused to make false confessions.

20.  Inthe Government’s view, the description of the Japanese justice system as “hostage
justice” is not appropriate. In principle, the police and public prosecutors may arrest
suspects in the course of an investigation only when there exists sufficient probable cause
to suspect that an offence has been committed by them and it is believed to be necessary to
arrest them. Likewise, the public prosecutor may request detention only if it is believed to
be necessary because of the risk of flight or concealment/destruction of evidence. The court
makes appropriate determination of arrest, detention and bail requests in accordance with
the relevant laws. The table below shows the statistics prepared by the General Secretariat
of the Supreme Court, with the percentage computed and added by the Working Group.

Table 2
Numbers and percentages of requests for arrest and detention warrants, 2014-2016

Outcome 2014 2015 2016
Request for arrest warrants Issued 99 569 (98.653%) 100 880 (98.597%) 96 431 (98.527%)
Dismissed 57 (0.056%) 62 (0.061%) 54 (0.055%)
Revoked 1 302 (1.290%) 1373 (1.342%) 1388 (1.418%)
Total 100 928 102 315 97 873
Request for detention warrants  Issued 112 204 (97.279%) 111 988 (96.627%) 106 995 (96.054%)
Dismissed 3127 (2.711%) 3891 (3.357%) 4 394 (3.945%)
Revoked 12 (0.010%) 18 (0.016%) 2 (0.002%)
Total 115 343 115897 111 391
21.  In response to the Working Group’s question about the status of the Universal

Declaration of Human Rights and international human rights treaties within the Japanese
legal system, the source states that the Universal Declaration of Human Rights is “basically
considered not to have legal binding force”, but some consider that it will be recognized as
customary international law in Japan in the future. The courts apply the International
Covenants on Human Rights, which Japan ratified in 1979 with reservations on workers’
rights, and customary international law, which do not have a direct effect in many cases but
are occasionally used for interpretation of domestic laws or rights.

22.  The Government again cites article 98 (2) of the Constitution, which stipulates that
“the treaties concluded by Japan and established laws of nations shall be faithfully
observed” and states that “treaties and other international acts concluded and promulgated
by Japan are effective as domestic laws”.' It adds its understanding that human rights
treaties were referred to in several domestic court cases.

The Working Group notes that “Japan for its part declare[d] its intention ... in all circumstances to
conform to the principles of the Charter of the United Nations; to strive to realize the objectives of the
Universal Declaration of Human Rights; to seek to create within Japan conditions of stability and
well-being as defined in Articles 55 and 56 of the Charter of the United Nations” in the preamble to
the Treaty of Peace with Japan, signed at San Francisco on 8 September 1951.
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23.  Lastly, regarding Mr. Yamashiro’s state of health, the source explains that “his
health is good”, with a blood test conducted every three months since 2018, while the
Government states that it “is not in a position to be aware of the state of health of a person
whose bail has already been granted”.
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