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Annex

Additional information submitted by the parties

Further comments from the source

1. On 7 July 2017, the response from the Government was sent to the source for further
comment. The Working Group requested the source to respond by 21 July 2017. The source
responded on 18 July 2017.

2. The source submits that the Government has not established personal jurisdiction over
Mr. al Baluchi after 14.5 years of detention and 6 years of pretrial hearings. The source refers
to the Government’s argument that Mr. al Baluchi is detained lawfully under the
Authorization for Use of Military Force, and submits that this response retroactively proffers
a legal justification for Mr. al Baluchi’s unlawful and arbitrary detention. According to the
source, the Government ignores the fact that in order to both detain and prosecute Mr. al
Baluchi, the 2009 Military Commissions Act (MCA) explicitly requires proof of hostilities
to establish the military commission’s personal jurisdiction over him (10 U.S.C.§ 948 (a)
(7)). In May 2017, the Government was asked to prove for the first time that there were
existing hostilities on 11 September 2001, and that Mr. al Baluchi participated in those
hostilities. This position was argued and won by Mr. al Baluchi, and the military judge has
now ordered a special personal jurisdiction hearing to be held for Mr. al Baluchi later in 2017.
This hearing will take place over 14.5 years since Mr. al Baluchi first entered United States
custody through the Central Intelligence Agency (CIA), over 11 years since he was
transferred to Guant&namo Bay, and over six years since charges were brought against him
for the second time. If the Government cannot prove that an armed conflict existed on 11
September 2001, the laws of war do not apply, and the Government can no longer rely upon
the Authorization for Use of Military Force as justification for Mr. al Baluchi’s unlawful and
arbitrary detention.

3. In addition, the source refers to the Government’s argument that detainees are able to
file habeas petitions, and notes that those proceedings are largely stalled in Mr. al Baluchi’s
case. According to the source, the Government fails to mention that government evidence in
habeas proceedings is treated with a presumption of “regularity”, despite documented
translation and other errors demonstrated by habeas counsel. Mr. al Baluchi’s habeas petition,
first filed in December 2008, has seen no meaningful action in the District of Columbia
District Court since September 2015.

4. The source further submits that the Government does not observe fair trial rights at
the military commissions. In listing the crimes with which Mr. al Baluchi has been charged,
the Government ignores the fact that three of those crimes — conspiracy, terrorism and
hijacking — were not war crimes on 11 September 2001, and therefore may not be charged
before a military commission. In support of its argument, the source annexed to its
submission the opinions of two international experts in international humanitarian law and
war crimes.

5. The source refers to the Government’s assertion that Mr. al Baluchi is presumed
innocent unless proven guilty beyond a reasonable doubt. However, the Government’s
argument does not address the fact that Mr. al Baluchi’s continued designation as a “High
Value Detainee”, without justification, is extremely prejudicial to the lay public. The source
also alleges that the Government collaborated with the filmmakers of the 2012 Hollywood
movie Zero Dark Thirty, which provides a fictionalized link — disproven by the Senate
Select Committee on Intelligence in its report — between the torture of Mr. al Baluchi at the
CIA black sites, and information leading to the discovery of Osama bin Laden. According to
the source, several examples of Mr. al Baluchi’s real-life torture were depicted in this film.
The first 25 minutes of the film are largely composed of a character named “Ammar” who
was beaten, water-doused, held up off the floor with his wrists bound above his head and
kept awake for 96 consecutive hours. The source alleges that all of these techniques were
used on Mr. al Baluchi, along with many others. The source also alleges that the CIA
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provided the director of the film with information regarding Mr. al Baluchi’s torture, and that
this information has been denied to Mr. al Baluchi’s counsel, who hold security clearances.

6. According to the source, the Government continues to violate Mr. al Baluchi’s due
process rights. While the Government correctly notes that the military commission
proceedings are in the pretrial litigation phase, it fails to explain that the pretrial proceedings
have continued for over six years. The Government also does not address the reasons for the
slow movement of the military commissions, including the fact that it created an entirely new
legal system for a specific group of individuals (that is, non-citizen Muslim males) that has
required hundreds of motions to clarify.

7. Moreover, the source alleges that there have been repeated and continuous intrusions
into the attorney-client privilege belonging to Mr. al Baluchi and other defendants before the
military commission that require investigation. For example, the source alleges that in March
2013, defence counsel discovered listening devices disguised as smoke detectors in the
attorney-client meeting rooms where case strategy and other privileged discussions take
place, despite previous denials by the Government that it had not installed any such devices.
In April 2014, the Federal Bureau of Investigation (FBI), which is involved in the prosecution
of Mr. al Baluchi and the other four defendants, tried to place an informant on one of the
defence teams. In February 2015, one of Mr. al Baluchi’s co-defendants identified, while in
the courtroom, a CIA translator who had been with the men at the black sites, who had been
placed on a defence team. This kind of egregious violation of the attorney-client privilege
further delays military commission proceedings and undermines any proffered rationale for
Mr. al Baluchi’s continued arbitrary detention.

8. The source asserts that, despite the Government’s statements that the 2009 MCA
prohibits the admission of evidence obtained through torture or cruel, inhuman or degrading
treatment, the 2009 MCA does allow for the use of evidence obtained through coercion and
derived from torture. The source refers to section 949 of the 2009 MCA, which states that:

“A statement of the accused that is otherwise admissible shall not be excluded from
trial by military commission on grounds of alleged coercion or compulsory self-
incrimination so long as the evidence complies with the provisions of section 948r of
this title.”

9. The source also refers to section 948r (c), which provides that:

“A statement of the accused may be admitted in evidence in a military commission
under this chapter only if the military judge finds--

(1) that the totality of the circumstances renders the statement reliable and
possessing sufficient probative value; and

(2) that--

(A) the statement was made incident to lawful conduct during military operations at
the point of capture or during closely related active combat engagement, and the
interests of justice would best be served by admission of the statement into evidence;
or

(B) the statement was voluntarily given.”
10.  According to the source, the section further provides:

“(d) Determination of Voluntariness — In determining for purposes of subsection (c)
(2) (B) whether a statement was voluntarily given, the military judge shall consider
the totality of the circumstances, including, as appropriate, the following:

(1) The details of the taking of the statement, accounting for the circumstances of
the conduct of military and intelligence operations during hostilities.

(2) The characteristics of the accused, such as military training, age, and education
level.

(3) The lapse of time, change of place, or change in identity of the questioners
between the statement sought to be admitted and any prior questioning of the
accused.”
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11.  The source notes that the reason for the specific inclusion of this language in the 2009
MCA is that, following their extended torture and interrogation by the CIA, the defendants
were reinterrogated by the FBI in 2007 after their transfer to Guanténamo Bay, and the
resulting statements have been publicly called the “clean team” statements. The source
alleges that it is these statements, obtained as the result of years of torture, that the
Government seeks to rely upon in death penalty proceedings against Mr. al Baluchi.

12. In addition, the source argues that the military commission proceedings lack
transparency because the Government actively withholds potentially exculpatory and
mitigating information regarding the torture of the defendants by the CIA, on the basis that
such information is not relevant to their eventual trial. For example, in February 2016,
counsel for Mr. al Baluchi argued that all communications between the CIA and the
filmmakers of Zero Dark Thirty should be released to counsel, but the Government responded
that such information was not relevant.

13.  Finally, the source asserts that Mr. al Baluchi has not been provided with torture
rehabilitation. The source refers to the Government’s summary of Executive Order 13491,
which prohibits torture or cruel, inhuman or degrading treatment, consistent with United
States law and treaty obligations. However, the Government has provided no remedy or
treatment for the prolonged torture inflicted upon the defendants while in CIA custody. The
withholding of torture rehabilitation constitutes an active violation of article 14 of the
Convention against Torture. Without such treatment, the victims continue to suffer the effects
of their torture.

14.  On 13 August 2017, the source provided a further update to the Working Group. The
source reports that Mr. al Baluchi has recently experienced a severe decline in his physical
and mental health. He has constant numbness, which may indicate permanent nerve damage,
on his body where he was shackled for months while in CIA custody. The source alleges that
when Mr. al Baluchi tried to speak about his symptoms with the Joint Medical Group doctor
at Guant&namo Bay, he was told that prescribing a treatment plan beyond painkillers was not
possible due to the political nature of his case.

15.  Furthermore, the source reports that the Government explained its favourable position
towards torture-derived statements in a recent case,! characterizing the prohibition of
torture-acquired evidence as “temporal”, prohibiting only evidence obtained when the
defendant was tortured at the same time as an incriminating statement was made. The source
further reports that in Mr. al Baluchi’s upcoming personal jurisdiction hearing, the
Government has already indicated that it will rely almost exclusively on similarly tainted
statements made by Mr. al Baluchi, following the same reasoning offered in this recent case.

16.  The source refers to the Government’s response to the Working Group in which it
stated that “the procedures governing the military commissions provide for robust attorney-
client privilege”. According to the source, in June 2017, the Government acknowledged that
it had “unintentionally” eavesdropped on attorney-client communications at Guant&namo
Bay after a specific order prohibiting monitoring had been made following the 2013
discovery of listening devices in meeting rooms.

17.  The source also refers to the Government’s statement in its response that “proceedings
are now transmitted via live video feed to locations at Guanténamo Bay and in the United
States, so that the press and the public can view them, with a 40-second delay to protect
against the disclosure of classified information”. The source reports that, during the past two
military commission hearings, the live video feed to the United States has been cancelled,
and it is unclear whether it will be reinstated.

18.  Finally, the source notes that the Government’s response detailed the procedural
rigour of the military commissions, including the provision of witnesses. According to the
source, the personal jurisdiction hearing for Mr. al Baluchi in 2017 will examine two major
questions: (a) whether hostilities existed on 11 September 2001 such that a military

The name of the defendant was disclosed to the Working Group and to the Government, but is
withheld in the present opinion in order to preserve the integrity of those separate ongoing
proceedings.
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commission has jurisdiction over the attacks and associated acts, and (b) whether coerced
statements made after 3.5 years of CIA detention by Mr. al Baluchi are admissible to establish
personal jurisdiction. Given the breadth of both questions, Mr. al Baluchi has requested 131
witnesses for the personal jurisdiction hearing. The source reports that all but 10 of these
witnesses have been refused by the Government.

Further comments from the Government

19.  Given that the source provided additional information, the Working Group took the
exceptional step of forwarding relevant information from the source’s response to the
Government on 28 August 2017 for its final comments. The Government was requested to
respond by 31 October 2017. The Government responded on 1 November 2017, requesting
an extension of time within which to reply. However, this request was made after the expiry
of the deadline. In accordance with its established practice, the Working Group declined the
request for an extension of time (see, for example, opinion No. 1/2017).
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