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Pes3rome

o mpurmnamenuto npaBuTensCTBa JJoMUHIKAaHCKON PecyOnuKy 1 BO HCIIOTHEHUE CBOUX
COOTBETCTBYIOIUX MaH1aTOB CrieIUaIbHBIN JTOKIATYUK IO BOIIPOCY O COBPEMEHHBIX (hopMax
pacu3Ma, pacoBOW AUCKPUMHHAILINU, KCEHOPOOUH U CBSI3aHHOW ¢ HUMH HeTepnuMocTH Jyny
JIbeH 1 HEe3aBUCHUMBII KCIIEPT MO BOMpocaM MEHbIIMHCTB ['elt Makayrainia noceTuiu
Jomuaukanckyro Pecryomuky 23-29 oktsa6pst 2007 roga. B Xome cBoero BU3uTa OHHM MPOBEITH
KOHCYJIbTAIIMM CO MHOTUMH CTapIIMMHU JOHKHOCTHBIMU JIMIIAMU TTPABUTENHCTBA,
MPEJICTAaBUTENSIMU 3aKOHOAATENBHBIX U cy1eOHbIX opranoB, HI1O, unenamu oOmuuH,
MPEJICTAaBUTENSIMA HayYHBIX KPYTOB M CTY/IGHTaMU, MPEICTaBUTENIMU MOJTUTHUYECKUX TapTUH,
CPEICTB MaccoBOM MHGOPMAIUH U IPYTUX UHCTUTYTOB, a TAKXKE C OT/IEIbHBIMU JIMIIAMH,
3aHUMAIOIIUMHUCS BOIPOCAMH MEHBIITUHCTB, COIMAIILHON HHTErpaluu, 60pbObI ¢ pacu3MOM U
nuckpumuHaruei. Jleneramms noceruna Canro-Jlomunro, Jlaxabon u rpanudanmuii ¢ ['antu
peruon Cantesaro u Can-Ilenpo-ne-Maxkopuc.

:‘)KCHepTH COYWJIH, YTO B JOMHUHHKAHCKOM O6H.[CCTB€ CYHICCTBYCT CCPbEC3HAA U I‘J'IY6OKO
YKOPCHUBIIAACA npo6neMa pacu3Ma U JUCKpUMHHAILIWH, KaK IIPpaBUJIO, 3aTparuBaromasn
YCPHOKOXHUX, U 0COOEHHO Takue T'PYIIIIbI, KaK YCPHOKOXNEC NOMHUHUKAHIbI, JOMWHHUKAHIIbI
TAUTAHCKOI'O IIPOUCXOKIACHHUA U T'aUTAHC. ITo MHEHHIO OOJIBIITUHCTBA JOMHMHHUKAaHIICB, CBOUM
MMpUCYIUM MYJlIaTaM OTTCHKOM ILBETA KOKHW OHH OTIMYAIOTCA OT 0osee TEMHOKOKUX
JOMMHHUKAHICB U I'aUuTAH.

DKcrepThl OTMETHIIH, UTO MPpo0JieMa pacu3Ma MOYTH He3aMEeTHA B HEKOTOPBIX CIIOSX
o01m1ecTBa, 4, B YaCTHOCTHU, 3TO KacaeTcs SIUTAPHBIX CIOEB OOIIECTBA, KOTOPhIE KATETOPHUUECKH
OTPHUIAIOT BO3MOKHOCTbH CYIIIECTBOBAHUS TAKOTO SIBJICHUSA. DKCIEPThI CUYUTAIOT, UTO
HE3aMEeTHBIN XapakTep 3TOi MpoOIeMbl, BO3MOKHO, SBIISETCS OTPAXKEHUEM BO3JICHCTBUS TaKUX
(bakTOpoB, KaKk HCTOPUYECKHE U KYIbTYPHbIE KOPHU pacu3Ma B MaciTabax BCEro Mojymapus -
OT 3MOXU PaOCTBAa M KOJOHU3AIMH IO CETOTHSIIHETo MHS;, okKymauus ['antu JloMruHHKaHCKOM
PecryOonmmku n oOperenue HezaBucuMocTH JlomuHnkaHckor PecryOnuku ot ['antu; BaxHas
POJIb ¥ 3HAYUMOCTH pacoBOro (hakTopa B MEPHO/I YIIPaBIeHUS pekuMa TpyXuipo, a TaKkxke ero
MacIITabHOe BO3/IEICTBIE HA JOMUHUKAHCKOE OOLIECTBO. JTO HACIEIUEe COXPAHUIIOCH U
MOHBIHE, U KaK TAKOBOE CIIOCOOCTBYET YBEKOBEUMBAHUIO PACUCTCKOT'O OTHOIICHUS K
YEPHOKOXHM, B TOM YHCIIe K YePHOKOKUM JOMUHUKAHIIAM, JOMUHUKAHIIaM TauTSIHCKOTO
MIPOUCXOXKACHUS U TauTssHaM. Takue (pakTopsbl, Kak pacoBas MPUHAATIE)KHOCTh U IIBET KOXKH,
r1yOOKO YKOPEHWINCh B JOMUHUKAHCKOM OOIIECTBE, & PACOBBIE MPEAPACCYIKH SIBIISIOTCS
Ba)XHOW COCTaBIISIONIEH aHTUTAaUTSIHCKUX HACTPOCHUH.

HCCMOTpﬂ Ha TO 4YTO MPAaBUTCIILCTBO HC IIPOBOAUT ITOJIMTHKY paCcu3Ma, U B KOHTCKCTC 3TOH
IMOJIUTUKU OTCYTCTBYIOT 3aKOHBI, KOTOPBLIC HOCAT ABHO ,Z[I/ICKpI/IMI/IHaI_[I/IOHHHﬁ XapakTep,
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HKCTIEPTHI OTMEYAIOT IUCKPUMHHAIIMOHHOE BO3/ICHCTBHE HEKOTOPBIX 3aKOHOB, IPEXK/IE BCETO
3aKOHOB, KaCaIOMIUXCSI MUTPAIMH, TPAKIAHCKOTO COCTOSTHHS U TIPEIOCTABIICHHS
JIOMUHUKAHCKOTO TPaKJaHCTBA JINI[AaM TAUTSHCKOTO MPOUCXOKICHHS, KOTOPBIE POAMIINCH B
Homunnkanckoi Pecrybnuke. B wactHOCTH, 3akoH 0 Murpanuu Ne 285-04 ctpagaer Takumu
HEJI0CTaTKaMH, KaKk HECOOTBETCTBHE TTOJIOKEHUSAM TOMUHHKaHCKONH KoHcTuTymy,
PETPOAKTHBHOE M JJMCKPHUMUHALIMOHHOE TPHMEHEHHE.

[TpoxxuBaronue B JIoMHHUKAaHCKOM PecnyOmke muiia rauTTHCKOTO MPOUCXOXKIACHUS
COCTABJISIIOT HAUMEHBIITYIO 110 YMCICHHOCTH TPYIITY HacEJICHH, 00JIaIafoIIy 0 MpaBaMH,
npeaycMoTpeHHbIME Jlekmaparuerd Opraauzanuu O0beauHeHHbIX Hanmii o mpaBax Juit,
MIPUHAIISKANTUX K HAITMOHATBHBIM UJTH ATHUYECKUM, PETUTHO3HBIM U SI3BIKOBBIM
MEHBIIUHCTBAM . B ATy TPYIIY BXOIST JIWIIA TAUTSHCKOTO MPOUCXOXKICHUS, )KHUBYIIIAE Ha
tepputopuu JlIoMMHHKaHCKOW PecyOnuKy Ha MPOTSHKEHUH TECATUIIETUH, a TAaKKe BTOPOE U
TPEThEe TTOKOJICHHSI JIFO/IeH, poauBIIUXCcs B JlomuHnKaHckoi Pecriybnmuke B mepro/1, Korma
ITUPOKO MPU3HABAIOCH, YTO 3aKPETUICHHBIA B TOMUHUKAHCKONH KOHCTUTYIIMU PUHIIAIT TTOYBbI
CITY)KUT OCHOBaHHUEM JJIS MPEIOCTABICHHUS UM TpaXKJIaHCTBA. B HacTosIee BpemMs 3aKOHHOCTh
MIPO’KUBAHUS JIMI] TAUTSTHCKOTO TIPOUCXOKICHUS BCEX KAaTETOPHI CTABUTCS MO COMHEHHE
HE3aBUCHUMO OT TOTO, TIOJYYHJIU JTU OHH B IMPOILIOM O(HUITHATBHBIC YAOCTOBEPEHUS TUIHOCTH
WM HeT. Takue JInIa MoABEP>KEeHbl KpallHeH YA3BUMOCTH, HEOOOCHOBAaHHOM JICTIOPTALIHH,
PacoBOM TUCKPUMHUHAIIUHU U JIMIIICHBI BO3MOXHOCTH PEaTN30BbIBATH CBOU ITpaB YeJIOBEKa B
moJTHOM 00beme. Kpome Toro, oHM JTUIICHBI 3aKOHHOMW HAIeKIbI HA MTOTyYeHHEe TPaXKIaHCTBA.

JleiicTByrOIIMI B HACTOsAIIEEe BpeMsi 3aKOH O MUTPAILIMH JIOJKEH OBITh IEPECMOTPEH B
0e30TiaraTeIbHOM MOPSIKE C IESJIBIO MOATBEPKACHUS TPUHIIMITA TTOYBHI, PETYCMOTPEHHOTO
MOJIOKeHUIMUA KOHCTUTYINH, U TTpaBa BCEX JIMII TAMTSHCKOTO MPOUCXOXKICHHS JTIOJKHBI
COOIIOIaTHCH.

B kauecTBe 0JJHOTO U3 )KU3HEHHO BAXKHBIX IIaTOB AKCIEPTHI HACTOSTENBHO MPU3BIBAIOT
npuU3HaTh (PaKT CYIIECTBOBAHUS pacu3Ma U JUCKPUMHUHAIIMY U TIPOSBUTH TBEPIYIO
MOJIMTHYECKYIO BOJIIO HA CAMOM BBICOKOM YPOBHE, a TaKkKe pa3padoTaTh HAlMOHAIBHBIN TIJ1aH
JIEHCTBHI 1O OOphOE C pacu3MOM, pacoOBOM JTUCKpUMHUHAILIUEH U KceHO(oOuel ¢ BeoMa U pu
y4acTUU BCEX CJIO0EB JOMMHHUKAHCKOTO obO1mecTBa. Kpome Toro, skcnepThl MPU3bIBAIOT IPOBECTH
HIMPOKOMACIITAOHYIO M BCEOXBATHYIO IMCKYCCHIO IO BOIIPOCAM pacu3Ma U JUCKPUMHHALINY B
MacIiTadax CTpaHbl, 0COOEHHO B TOM, YTO KAacaeTcs 3TUX CJIOEB OOIIECTBA, YCTAHOBUTH JIOBEpUE
BHYTPH OOIIMH U MEXAy OOIIMHAMHU U TIOOMIPSATH YYBCTBO MPUHAJIEKHOCTH K CTPAHE.

Pesomonus 47/135 I'enepanbroit Accambiien.
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Hapsiy ¢ ocymecTBieHHeM MOJIUTHISCKOM U TIPABOBOM CTPATETUH IKCIIEPTHI MPU3BIBAIOT
K OCYITIECTBIICHUIO STUYECKON U KYJIbTYPHOU CTPATETHUH TI0 UCKOPEHEHHUIO BeChMa TITy0OKUX
KOpHE pacu3Ma ¥ pacoBOW JUCKPUMHHAIMU U PACCMOTPEHUIO TIPOOJIEMbI HE3aMETHBIX U
CMUPHBIIUXCS CO CBOMM ITOJIOKEHHEM IPYII MEHBIIIMHCTB, a TAKXKE APYTUX TPYII,
MOJIBEPIafOIIUXCs TUCKpUMUHAIMK. Takas cTparerus J0JKHA ONMUPAThCsS Ha KPUTHUCCKHIMA
KOJUIEKTHBHBIN TIEPECMOTP UCTOPHYECKOTO HACIEAMS pacu3Ma, a TaK)Ke Ha IMOOIIPEHHUE
B3aMMHOT'0 3aMMCTBOBAHUS KYJIBTYP U IICHHOCTEH, Ha B3aMMOJICHCTBHE Pa3TUYHBIX OOIIUH, Ha
CBsI3b MEXKIY OOpHOOI IPOTUB pacu3Ma U JTUCKPUMHHAIIMH, a TAK)KE Ha JIOJTOCPOYHBIH Mpoiiece
CTPOHUTEIIbCTBA JEMOKPATHYECKOTO, STATUTAPHOT0, MHTEPAKTUBHOTO U MHOTOKYJIBTYPHOTO
oOrrecTBa.
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ANNEX

REPORT OF THE SPECIAL RAPPORTEUR ON CONTEMPORARY FORMS OF
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Introduction

1. Attheinvitation of the Government of the Dominican Republic and in the pursuance of
their respective mandates, the Special Rapporteur on contemporary forms of racism, racial
discrimination, xenophobia and related intolerance, Doudou Diéne, and the independent expert
on minority issues, Gay McDougall, visited the Dominican Republic between 23 and 29 October
2007. During their visit, they consulted with many senior Government representatives, both at
national and local level, members of the legidative and judiciary branches, non-governmental
organizations (NGOs), community members, academics and students, political parties, media
and other institutions and individuals working in the field of human rights, minority issues,
social inclusion, anti-racism and discrimination.? The United Nations delegation visited Santo
Domingo, Dajabon and the border region with Haiti, Santiago and San Pedro de Macoris. They
obtained the views of community members and representatives of minority communities,
through consultations and open discussion forums.

2. The experts express their thanks to the Government of the Dominican Republic for its
invitation to visit the country and for its assistance in the preparation and conduct of their visit.
They also express thanks to numerous non-governmental organizations, civil society groups and
individuals who met with them, provided valuable information, and facilitated aspects of their
visit. They aso thank the United Nations Country Team in Santo Domingo for the support and
advice provided during the mission.

3. Thisreport is structured in six sections: firstly a general background; secondly a
consideration of the methodol ogies used by the experts; thirdly an overview of the situation of
racism and racia discrimination reflecting the views of State officials and civil society; fourthly
an overview of issues related to the documentation of civil status and citizenship and its
implications; fifthly an analysis by the Special Rapporteur and the independent expert based
upon their consultations and findings during the course of their visit; and finally a series of joint
recommendations proposed by the Specia Rapporteur and the independent expert.

4.  The experts acknowledge with thanks the comments to the present report by the
Government of the Dominican Republic, which were received on 13 March 2008.

I. GENERAL BACKGROUND

A. Historical context

5.  Theidand of Hispaniolawas populated by around 600,000 Taino Indians at the time of the
arrival of Christopher Columbus on 5 December 1492. With the discovery of gold mines and

2 Quotes used in this report are original comments made to the independent expert and the

Specia Rapporteur during consultations with Governmental and non-governmental sources
during their visit. In all cases the identity of the source is withheld.
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other natural resources, the Taino Indians were put into slavery and, over the next three decades,
were physically wiped out.

6.  In 1503 the European settlers began bringing enslaved Africans to the island to ensure
adequate labor for their plantations, especialy after the introduction of sugar cane. In 1697, the
French occupied the western third of the island, becoming an important economic and political
rival to the Spanish authorities. This area, which became the richest colony in the world with
large sugar plantations worked by approximately half amillion slavesfrom Africa, gained its
independence from France in 1804, becoming the Republic of Haiti.

7.  Thehistory of the Dominican Republic has been marked by difficult, often dramatic
episodes with Haiti, foremost the Haitian occupation of the Dominican Republic from 1822 to
1844, following which the Dominican Republic gained independence. From 1930 to 1961 the
country came under the dictatorial control of Rafael Lednidas Trujillo, who fostered an official
policy of racism and promoted a European and Hispanic identity, built around the devel opment
of anti-Haitian sentiments and the use of violence against Haitians. Since the late 1960s, el ected
Presidents have held office.

B. Demographic and ethnic composition

8.  Inits 2007 periodic report to the Committee on the Elimination of Racial Discrimination
(CERD),? the Government of the Dominican Republic states that the country has a population of
8,200,000, 80 percent of whom are black and 20 percent are of mixed race. However, in the
country’ s previous report to CERD,* the Government noted that, according to data from censuses
prior to 1992, amagjority of the country's population, amounting to practically 80 percent, did not
fit into the classic racial typology, combining indigenous Amerindian, Spanish Caucasian (itself
the outcome of Iberian/Arab/Moorish crossbreeding) and black races. The latter was the position
unanimously expressed by Government representatives, who referred to an overwhelmingly
“mulatto” population of individuals of both lighter and darker skin tones.

9.  The Dominican Republic shares theisland of Hispaniolawith Haiti. Although there are no
reliable statistics, different estimates put the number of Haitians and Dominicans of Haitian
descent who live in the Dominican Republic at between 500,000 and 1 million,” engaged in
various occupations, including construction, agriculture, private security services, domestic
service and the informal sector. Of those, several sources estimate that more than half were born
in the Dominican Republic.

3 CERD/C/DOM/12.

4 CERD/C/331/Add.1.

> The Dominican Government states in its 2007 report to CERD that approximately

1 million Haitians live in the Dominican Republic (CERD/C/DOM/12).
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C. International human rightsinstruments

The Dominican Republic is party to all major international human rights instruments
including, of particular relevance to the mandates on racism and minority issues, the
International Covenant on Civil and Political Rights and itsfirst Optional Protocol, the
International Covenant on Economic, Social and Cultural Rights, the International Convention
on the Elimination of All Forms of Racia Discrimination, the Convention on the Rights of the
Child, the Convention on the Elimination of All Forms of Discrimination against Women and its
Optional Protocol. The Dominican Republic is not a party to the International Convention on the
Protection of All Migrant Workers and Members of Their Families or the 1961 Convention on
the Reduction of Statelessness.

The Dominican Republic is also obligated to recognize and implement the Universal
Declaration on Human Rights and the Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities (Declaration on the Rights of
Minorities).

The Dominican Republic is a member of the Organization of American Statesand a
signatory to all major Inter-American conventions and the American Convention on Human
Rights (Pact of San José). Since 2006, a judge of Dominican nationality has served on the Inter-
American Court of Human Rights.

. METHODOLOGY OF THE SPECIAL RAPPORTEUR ON CONTEMPORARY
FORMS OF RACISM, RACIAL DISCRIMINATION, XENOPHOBIA AND RELATED
INTOLERANCE AND THE INDEPENDENT
EXPERT ON MINORITY ISSUES

The Special Rapporteur evaluates the state of racism, racial discrimination, xenophobia
and related intolerance in regard to the commitments undertaken by State parties to the
International Convention on the Elimination of All Forms of Racia Discrimination and other
relevant international instruments. His assessment of the situation revolves around the following
three key questions: (a) Isthere racism, racia discrimination, xenophobia and related intolerance
in the Dominican society? (b) If so, which groups are victims and how is this manifested and
expressed? (¢) What are the existing or needed policies and programmes to fight these
phenomena at the political, legal and cultural levels?

The independent expert’ s evaluation of minority issues in the Dominican Republic is based
on the 1992 Declaration on the Rights of Minorities and other relevant international standards,
from which she has identified four broad areas of concern relating to minorities globally. These
are: (a) the protection of aminority’s survival, through combating violence against them and
preventing genocide; (b) the protection and promotion of the cultural identity of minority
groups, and the right of national, ethnic, religious or linguistic groups to enjoy their collective
identity and to reject forced assimilation; (c) the guarantee of the rights to non-discrimination
and equality, including ending structural or systemic discrimination and the promotion of
affirmative action when required; and (d) the guarantee of the right of members of minorities to
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effective participation in public life, especially with regard to decisions that affect them. The
current report is based upon analysis of these four areas of concern as they relate to the
Dominican Republic.

1. RACISM AND RACIAL DISCRIMINATION

Political and legal strategy of the public authorities

Government representatives met by the experts vehemently denied the existence of racism
and racial discrimination in the Dominican Republic, in consonance with the Government’s
position communicated to United Nations human rights competent bodies, in particular, the
Committee on the Elimination of Racial Discrimination.

1.  Adequacy of thelegal framework to combat racism and racial discrimination

In the view of Government officials, the domestic legal framework contains a wide range
of instruments which create a very solid and comprehensive basis to combat any sporadic,
isolated or individual manifestation of racism. According to them, the promotion of the principle
of equality and the express prohibition of racial discrimination in the domestic legal system,
coupled with the ratification of regional and international instruments on the prohibition of
discrimination, constitute strong evidence that racism and racial discrimination do not exist in
the country.

Following this line of argumentation, several references were made to the principle of
equality before the law established in article 8, paragraph 5, and article 100 of the Constitution.
Article 100 provides that “ The Republic proscribes any privileges and any situation intended to
undermine the equality of all Dominicans, anong whom no differences shall be recognized,
other than those resulting from talents or virtues’.

Government officials a'so emphasized that the definition of different forms of
discrimination, including racial discrimination, is provided for in the draft criminal code, which
establishes, in article 250, that “ Any unequal or offensive treatment on the part of natural persons
owing to their origin, age, sex, family circumstances, state of health, disabilities, customs,
political views, trade union activities or membership or non-membership, or actual or supposed
membership of a specific ethnic group, nation, race or religion, constitutes discrimination”.

Representatives of the Ministry of Education and the National Council for Childhood and
Adolescence (CONANI) highlighted that the right to education for all children is provided for in
article 4 of the General Education Act, No. 66-97. This article states that “(a) Educationisa
permanent and inalienable human right. To ensure its effective enjoyment, everyone has the right
to comprehensive education allowing the development of hisor her personality and the
performance of a socially useful activity in accordance with his or her aptitudes and with the
local and national interest, without any discrimination on the grounds of race, sex, belief,
economic and social status or any other basis’. It was emphasized that the universal right to
education is also provided for in Act No. 136-03, establishing the Code for the System of
Protection of the Fundamental Rights of Children and Adolescents, which providesthat “ The
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provisions of this Code apply equally to all children and adolescents without any discrimination
whatsoever on the grounds of race, colour, sex, age, language, opinion, conscience, religion,
belief, culture, political or other views, economic status, social, ethnic or national origin,
disability, illness, birth in a high-risk situation, or any other circumstance of the child or
adolescent, his or her parents, representatives or guardians or of his or her family members”.

20. Severa Government officialsindicated that all workers, whether nationals or foreigners
legally residing in the country, enjoy the same rightsin terms of integration into the labour
market. They mentioned that such guarantee is contained in the 1992 Labour Code, which has
territorial application, and which statesin its principle V11 that “ Any discrimination, exclusion or
preference based on grounds of sex, age, race, colour, nationality, social origin, political opinion,
trade union activism or religious belief, with the exceptions laid down in the Code itself for the
purpose of protecting the worker, shall be prohibited”. In addition, reference was made to the
fact that the Dominican Republic has ratified ILO Convention No. 111 (1958) on Discrimination
(Employment and Occupation), which affirms that “ All human beings, irrespective of race, creed
or sex, have the right to pursue both their material well-being and their spiritual development in
conditions of freedom and dignity, of economic security and equal opportunity”.

2.  Perceptionsand reactions of State officials

21. Government representatives strongly rejected the possibility that racism and racia
discrimination exist in Dominican society. In their view, ahistory of ethnic mixing has resulted
in a harmonious multi-ethnic and multicultural society in which racism or discrimination are
either absent or confined to isolated, individual incidents.

22. State officials rejected the criticisms expressed in recent studies and documentaries
indicating the existence of racism and racial discrimination in the Dominican Republic as an
international conspiracy against the country. It isin this context that, on 23 October 2007, on the
occasion of the experts' visit, the Senate passed a resolution calling upon “ the Government, the
press, the Church, trade unions and employers organizations and political partiesto remain
vigilant in relation to the visit of the United Nations officials, in order to prevent the distortions,
lies and perversities of groups that have used anti-Dominicanism as their basis for action, so that
said officials leave the country with a clear and objective perception of our redlity, that is, a
reality without prejudices, and with a clear vision that in this country nobody is discriminated
against nor targeted on the grounds of national origin or colour of the skin.”

23. To support their position regarding the non-existence of racism and racial discrimination in
the country, State officials essentially put forward the following arguments: firstly, the fact that
the Dominican Republic has a domestic legal framework that provides a solid and
comprehensive basis to promote equality and prohibit racial discrimination; secondly, that there
does not exist asingle complaint filed before a Dominican tribunal on grounds of racism or

racia discrimination; and thirdly, the voluntary presence of approximately one million Haitians
in the country, engaged in various activities, including the construction sector and agriculture, in
aclimate of harmonious and peaceful coexistence. In expressing this position, State officials
made constant reference to the popular saying “We al have ablack person behind the ears’, an
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expression that refers to the presence of African roots in each Dominican - a presence perceived,
per se, as an element that excludes any possibility of the existence of racism.

24. Government officials acknowledged the possibility that sporadic, individual acts of racism
may take place, though emphasizing that such cases would be the result of the motivation of
private individuals and, therefore, could not in any case be attributed to an official policy of the
Government. Mention was made in this regard of two allegedly racially discriminatory incidents
that occurred in the past months in Santo Domingo: in the first one, in which an African-
American US Embassy employee was denied access to a nightclub, the experts were told that
relevant State authorities had formally complained to the owner of the nightclub; in the second
one, in which afemale student was killed following an incident in which a black young woman
was denied access to another nightclub, State officials indicated that the national district first
investigative judge ordered the temporary closure of the club premisesin order to allow for a
proper investigation of the facts.

25. State officials stressed that marginalization of some parts of the population arises from the
poverty that affects alarge number of Dominicans, unrelated to their skin colour. However, in its
2007 report to CERD,® the Government does acknowledge the existence of inequalities and
difficulties experienced by Dominicans of African origin. Indeed, it observes that “most
Dominicans of African origin arein the lower strata of society” and that “those of African
cultural origin are among the main victims of failure to enjoy economic, social and cultural
rights’. Having admitted this reality, the Government recognizes the need “a) To identify the
obstacles to the participation by people of African origin in the economic, social and cultural life
of the country; ... (c) To promote the adoption of aregional framework to raise awareness
among the popul ation and encourage a rapprochement that will facilitate the adoption of
affirmative action policies on behalf of people of African origin, to correct or make good
historical injustices, to remedy social and structural discrimination, to create diverse and
proportionally representative groups, to provide disadvantaged communities with role models
that can offer the necessary motivation and incentives, and to put an end to vicious and
prejudicial stereotypes; (d) To counter social unrest, and ensure the effectiveness and justice of
the socio-economic system; (e) To support research aimed at restoring values of African origin;
(f) To bolster self-esteem on the basis of the work done by the men and women enslaved during
the colonial period”.

26. Intheir dialogue with the experts, the mgjority of State officials referred extensively to the
tensions created by the presence of “illegal Haitians’ in the country and recognized that
migration issues have had a strong impact on the question of racial identity. It was emphasized,
however, that such tensions need to be understood in the context of the poverty and social and
economic difficulties faced by the country and should not be misunderstood or represented as
issues of racism or racia discrimination. In this regard, while acknowledging the situation of
extreme poverty and political instability in Haiti and highlighting the efforts being carried out in
order to provide assistance to those fleeing that country, especialy in the field of health, the
Dominican Government noted that it was unable to handle by itself the very high numbers of
Haitians that were illegally entering the country.

6  CERD/C/DOM/12.
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27. Numerous officials referred to the very good relations existing between the Dominican
Republic and Haiti — reflected, for instance, in the creation of a bilateral commission to tackle
Issues of common interest and concern for the two countries — and to various statements of high
level Haitian authorities pertaining to the absence of racism and discrimination in the Dominican
Republic.

3. Policies and measuresto combat racism and racial discrimination

28. Inresponding to the Special Rapporteur’s three main questions, Government officials
noted that, given the absence of Government manifestations and expressions of racism and racial
discrimination, there were no policies or programmes addressed at directly fighting these
phenomena, be it at the political, legal or cultural levels.

29. Regarding the presence and influence of African heritage, representatives of the Ministry
of Culture referred to the formulation, for the first timein the country’s history, of a cultural
policy that acknowledges the African contribution in the Dominican Republic. Representatives
of that Ministry also highlighted several cultural activities organized jointly with their
counterpartsin Haiti, such as a project between Dominican and Haitian historiansto reflect on
and review the way in which history books have presented the relations between the two
countries, or invitations systematically being extended to Haitian representatives on the occasion
of relevant cultural events. Representatives from the Ministry of Education noted that significant
efforts have been carried out over the past yearsin order to reflect in school textbooks the
importance of African heritage in the building of Dominican identity.

B. Viewsof civil society and communities concer ned
1. Concernsin responseto the State s strategy, per ceptions and reactions

30. In contrast with the position expressed by Government officials, representatives of NGOs
dealing with issues of racism and racial discrimination met by the experts mostly noted that these
phenomena are deeply rooted in the Dominican Republic. That position was shared by numerous
intellectual s and academics, some media professionals and representatives from trade unions.

31. Some sectors within the Catholic Church, especially those directly providing services to
the most marginalized groups in the population, clearly and openly referred to the problem of
racism as being a profoundly entrenched reality in Dominican society. This position wasin
marked contrast to the public declarations of the Head of the Roman Catholic Church in the
Dominican Republic, Cardinal Nicolas Lépez Rodriguez , on the occasion of the experts’ visit,
when he stated that “It is not only useless, but hardly serious and irresponsible on the part of the
United Nations and of whomever to send people to investigate alleged racism and xenophobiain
the Dominican Republic.”

32. Many intellectuas, academics and other civil society actors noted that racism and racial
discrimination in the Dominican Republic have deep historical and cultural roots, which go
beyond the socio-economic situation of the country. Its manifestations and expressions
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profoundly affect blacksin all spheres of life and can be found in a high degree of anti-black
societal prejudice, which finds its basis in a value system that supports and allows for
discriminatory actions against certain marginalized communities, and in policies and practices
that directly or indirectly discriminate against certain parts of the population because of their
skin colour.

33. Inspiteof provisionsin the legislation promoting equality and prohibiting racial
discrimination, civil society organizations noted the lack of a comprehensive anti-discrimination
law and the discriminatory impact of some laws and practices, especially those linked to granting
citizenship and the registration system, leading in many cases to the denia of the exercise of
basic rights.

34. Theabsence of judicial complaints on the grounds of racism or racial discrimination,
which public officials considered as a strong element to support their conviction that racism does
not exist in the country, was mainly attributed to the following factors: an absolute lack of
confidence in the justice system with regard to obtaining remedies or reparation for racially-
motivated acts, in a context where high level officials, including from the judiciary,
fundamentally deny the existence of racism in the country; the refusal or reluctance of victimsto
fileacomplaint, fearing retaliatory measures and unlawful or discriminatory reactions; and the
absence of an independent national human rights institution where individual complaints could
be filed.

35. In contrast with the Government’ s position expressed to CERD associating the
marginalization of Dominicans of African descent with the general situation of poverty in the
country, civil society actors highlighted that racial discrimination against blacks was an
important contributing factor to the general situation of poverty. In thisregard, the absence of a
policy framework that expressly relates to people of African descent and the lack of
disaggregated quantitative and qualitative data on the economic, social and political
representation of Dominicans of African descent within society was considered as a major
problem and a major challenge in combating racism and racial discrimination.

2. Expressions and manifestations of racism and racial discrimination
(@) Racial discrimination against blacks

36. Civil society representatives referred extensively to the existence of a deeply rooted
societal prejudice against blacks in Dominican society. Academics and intellectuals noted that
resistance to “blackness” and to the country’s African heritage is deeply entrenched culturally,
and reflected in areas such as language, interpersonal relationships, prototypes of social
aesthetics and of physical beauty and school textbooks.

37. Intellectuals and academics working on issues of race and identity pointed out that racial
prejudice is embedded in everyday language, as reflected in the existence of aggressive and
insulting expressions widely used among society which stigmatize and negatively stereotype
black persons. Asillustrations, they noted the use of the term “black” as an insult, disturbing
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references made to blacks as being “pig feed”, ignorant or unhygienic, or the frequent
association of blacks with both illegal status and criminality.

38. Officialy, the " Afro-descendent” category is not considered to be part of the country’s
ethnic and racial make-up, and the term black in relation to Dominicansis systematically
replaced by the terms “indio” (Indian), “indio claro” (light Indian) or “indio oscuro” (dark
Indian) by administrative officials in registration offices. Black Dominicans noted with
frustration the resistance and incomprehension they have to face from registration officers when
they wish to identify themselves as black in their identity documents.

39. Theexperts weretold that rejection of blacknessis very present in interpersonal
relationships, even among family or friendship circles, and strongly determines social constructs.
A community representative said: “ Even black mothers say they want their daughtersto marry a
white man to improve the blood line. If you are a white man and marry a black woman, you are
taking a step back.” Another one noted: “When my father saw me in my cot the first thing he
said was ‘what a pity sheisblack’, that tells you something”.

40. Reference was often made to the social pressure that exists within the Dominican society to
respect a prototype of beauty that follows white European canons. That prototype, strongly
fostered by mainstream media, is aso followed by many black Dominicansin order to be
perceived as “whiter” or “less black”, and finds one of its most evident expressionsin the
widespread rejection of braids and natural hair amongst women. It was noted that light skin tones
were automatically associated with high social status.

41. Historians and sociologists made reference to the way in which these social constructs are
reflected in the education system and expressed concern at the fact that issues of racial prejudice
are not part of the course programmes nor of the teachers’ curricula. They particularly
highlighted the very limited space in school textbooks devoted to events such as colonization and
davery or the contribution of enslaved Africans and their descendants to the Dominican culture,
and the common portrayal of black persons in negative stereotypical roles.

42. Despite acknowledging the important role of some sectors within the Catholic Churchin
the fight against racial prejudice in the country, mention was made of a general rejection of
African cultural and religious expressions during Catholic rites, such as the prohibition of drum-
center music or other forms of “pagan” worship, presented as a threat to morality and Christian
values. They noted, however, the importance of the recognition by the United Nations
Educational, Scientific and Cultural Organization in May 2001 of the 300-year old brotherhood
of VillaMella, near Santo Domingo, which has preserved and pursued various religious beliefs
with traditional African rituals.

43. Black Dominicans with whom the experts met spoke of their daily experiences of racism
and discrimination, including in areas such as employment or access to leisure and social
facilities. Despite the prohibition of discrimination established in the Labour Code, black
Dominicans highlighted the requirement for a*“good presence” in job advertisements, a
requirement which is understood to be code for awhite or non-black person. Several testimonies
indicated the difficulties for black Dominicansin having access to skilled employment,
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particularly to high-visibility positions. Many people spoke of how they had been refused
entrance to clubs and discothéques because of their skin colour and reference was made, in that
context, to the recent public protest by the United States Ambassador in the country when an
African-American member of the Embassy staff was denied entrance to a nightclub. It was also
noted that by 2005, United States diplomats had already held meetings with representatives of
private leisure facilities in order to protest strongly at the frequent occurrence of such incidents.

44. Manifestations of racism were also identified in the framework of expulsions and
deportations. These procedures were noted to be particularly targeting those who are presumed
to be “Haitians’, a determination that would be mainly based on skin colour, without
distinguishing between Haitians, Dominicans of Haitian descent and black Dominicans with no
tiesat all with Haiti. A community member stated that: “The most important passport is skin
colour. Those with light skin rarely have a problem. Those who are black and look poor face
problems all the time, no matter whether Haitian or Dominican. If you are black, you are
Haitian”. It was reported to the experts that there had been cases where black foreigners, with no
tiesat al with the Dominican Republic or Haiti, but happening to be in the border area had also
been threatened, just because of the colour of their skin, with deportation to Haiti.

(b) Racial prgudicein anti-Haitianism

45. Civil society representatives highlighted that among blacks, Haitians and Dominicans of
Haitian descent are subject to the more acute forms of racial prejudice and discrimination. Anti-
Haitianism, being a construct that results not only from the evolution of racia prejudice against
Haiti, but also from political, historical, sociological and economic factors that characterize the
relationship between the two countries, was said to be permeating every aspect of today’s
Dominican culture.

46. It was generaly noted that the term black and, by extension, traits or elementsrelated to
African descent are associated with Haitians — which in turn is commonly used to designate both
documented and undocumented Haitians and Dominicans of Haitian descent. “Haitian” isaso
used as alabel for improper behavior, lack of civility, and often as an insult in Dominican
society. As aresult of those associations, Haitians have become identified with all discriminatory
stereotypes associated with blacks. It was noted that racial prejudice towards Haitians was
accepted and recognized by some sectors of the Dominican population, and justified primarily as
a defensive attitude to confront “the Haitian threat” . In this context, civil society actors
highlighted the fact that many black Dominicans would reject being labelled as black in order to
mark a difference with Haitians.

47. Anti-Haitian political discourse and statements referring to the threat of “Haitianization”
were noted to be common. One community representative in Santo Domingo stated: “ Anti-
Haitian feeling is part of the State ideology here —if you want to be a good Dominican, you have
to be anti-Haitian”. In meetings with representatives of the main political parties, the experts
noted the influence of a political discourse based on a security approach towards immigration
through statements that referred to the “peaceful invasion of the country” or to “the need to
preserve nationa security and national identity”. This discourse, which contrasts with areality
where Dominican entrepreneurs benefit from a steady arrival of cheap Haitian labour, is
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particularly at the core of the so-called nationalist political parties, whose views are aso shared
by asmall but highly influential group of intellectuals and historians.

48. Civil society actors generally referred to the dissemination of prejudices and stereotypes
against Haitians in school textbooks and by an increasing sector of the media. In their view, this
Is contributing strongly to fostering feelings of discrimination and intolerance within the
population.

49. Inthe course of several meetings and in visits to affected communities, Dominicans of
Haitian descent and Haitians exposed the various manifestations of racism that they face with a
profound sense of frustration, vulnerability and isolation. They described areality of insults and
verbal aggressions, widespread and institutionalized discrimination resulting, amongst others, in
extreme difficulties in obtaining registration documents or in gaining access to skilled
employment, even for those in possession of official documents. Some testimonies spoke of the
discrimination, harassment and stigmatization faced by those whose names are of Haitian origin
to the extent that it is common for people to change their names in order to disguise their origins.

50. In thiscontext, organizations and individuals engaged in the fight against racial
discrimination highlighted the increasing difficulties they encounter in carrying out their
activities. They emphasized the isolation in which they work, with no support from the political
elites, as aresult of their denial of the existence of racism in the country. Human rights defenders
working with Haitian migrants and Dominicans of Haitian descent described the climate of
hostility that they face, particularly from the political and economic elites who consider them as
“traitors to the Dominican nation”. This situation resultsin an increasing fear of the victims they
represent to speak openly about acts of racism and discrimination, fearing retaliation from the
authorities and deportation to Haiti.

V. ISSUESRELATING TO DOCUMENTATION OF CIVIL STATUS
AND CITIZENSHIP

51. Issuesof documentation, regularization of legal status and denial or deprivation of
citizenship emerged as major concerns for residents of Haitian heritage. These problems impact
both long-term settled resident Haitians and Dominican citizens of Haitian descent.

Documentation

52. It was highlighted to the experts that there are two principal forms of official identity
documents, the officia birth certificate which establishes nationality, and the identity card or
cédula, both vital to accessing awide range of civil, political, economic, social and cultural
rights.

53. Theofficial birth certificate is required for registering for schools, obtaining health
insurance and for accessing other public services. Itisalso required in order to obtain a passport
up to the age of 18. Upon the birth of a child in the Dominican Republic parents receive a
document from the hospital, clinic or midwife called constancia de nacimiento (declaration of
birth) which must be submitted to the registration office, which in turn registers the birth and
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issues a birth certificate. At the age of 18 it becomes necessary for individualsto obtain a cédula
deidentidad. The cédula is avital document for adults in both public and private spheres,
including for enrolment in university and obtaining lawful employment, for eligibility for health
insurance and social security, and for the right to vote. It is also necessary for purchasing
property, getting married and for registering and baptizing children. The cédulaisvalid for four
years after which it must be renewed.

54. The government agency responsible for issuing these identity documents is the Junta
Central Electoral (the Central Electoral Board).” The Board has responsibility for keeping the
civil registry, implementing policies on documentation and organizing elections. It isthe
supervisory agency for the 158 registry offices (Oficialias del Estado) located throughout the
Dominican Republic.

55.  Without exception, individuals of Haitian descent born in the Dominican Republic reported
that, because of their colour or their Haitian looks or name, it is virtually impossible to obtain
identity documents or even copies or renewals of previously issued documents. NGOs,
community representatives and individual s described ill-treatment, insults and even gjection
from registration offices of those that are or are presumed to be of Haitian descent.

56. Without identity documents verifying their lawful presence in the country, they are left
vulnerable to deportation or expulsion to Haiti, even as Dominican citizens with no or limited
connection with Haiti. Those who were born in the Dominican Republic assert that they are
being denied or deprived of their right to Dominican citizenship under article 11 of the
Dominican Constitution, which is based on the principle of jus soli “except in the case of the
legitimate children of foreign diplomats resident in the country or those whose parents are
considered to bein transit”.

57. Inaddressing the question of the legal status of long-term undocumented workers and the
nationality of children born to Haitian parentsin the Dominican Republic, the Inter-American
Commission on Human Rights noted that while many countries grant citizenship or permanent
resident status after lengthy periods of residency, thisis not the case for Haitians in the
Dominican Republic. In consideration of thisissue, the Commission recommended in 1999 that
the Dominican Republic adopt measures aimed at improving and regularizing the situation of
undocumented Haitian workers by distributing work permits and residency cards and legalizing
the situation of their children in keeping with article 11 of the Dominican Constitution. The
Commission further observed that: “it is not possible to consider persons who have resided for
several yearsin acountry in which they have developed innumerable contacts of all typesto be
in transit.”

! The JCE is made up of nine judges who serve in one of two chambers, the Administrative

Chamber and the Electoral Proceedings Chamber. Its wider mandate includes initiatives to
address the issue of under-registration and to establish a unit for improving the situation in
regard to late registration.
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58. The domestic jurisprudence in relation to the question of the nationality of children born to
Haitian parentsin the Dominican Republic islimited. Two cases with similar characteristics
resulted in radically different court decisions.

59. Thefirst case concerns the Maytime-Mondesir family, Haitian migrants living in Santiago
de los Caballeros, whose three children, born in the Dominican Republic, were denied
registration in the civil registration office on the grounds that they were Haitian. An appeal of
this decision before the Court of First Instance in October 2002 was rejected on the grounds that
the parents wereillegally in the country and thus considered “in transit”. In May 2003, this case
was brought to the Supreme Court, but no ruling has been issued yet.

60. Two children of the Saint Jean-Bazil family in Santo Domingo, born in the Dominican
Republic, were denied registration on the same grounds as in the above case. In December 2003,
the Court of First Instance ordered the registration of the children in the civil registry office
noting that: “1) For the purposes of the case, the court isindifferent to the situation of supposed
illegality of the parents who are acting in representation of their minor children, who are in fact
those that may be negatively affected or may benefit from the outcome of the recurso de amparo
(amparo proceedings); 2) The court considers inappropriate to qualify as “in transit” the parents
of the minors, on the grounds that Dominican legisation establishes that persons “in transit” are
those persons entering the Dominican Republic with the principal purpose of continuing on to
another destination outside the country, setting a period of ten days that applies for the
qualification of “in transit”, which is not the case of petitioners who are permanently in the
country; 3) the court establishes that the principle of effective nationality must be recalled, which
notes that nationality is characterized by the real and effective bond of the minors with the
Dominican State, on the basis of permanent link, place of living, including education”. The
Central Electoral Board appealed the decision, but the Supreme Court has not yet pronounced
itself on the case.

1. Migration Law No. 285-04

61. In August 2004, the Dominican Senate approved Migration Law No. 285-04, which inter
aliaintroduced substantive and procedural changes to the regime for registering the births of
children born on Dominican territory. Law No. 285-04 is being implemented de facto,
notwithstanding that its accompanying regul ations have not yet been approved by the President.

62. Law No. 258-04 creates the categories of “resident migrants’ and “non-resident migrants.”
The latter category includes those temporary workers residing in the Dominican Republic and
those who areillegal. Under thislaw, the category of “non-resident” is conflated with the
concept of “in transit” status, thus al non-resident migrants and undocumented migrants are
considered to be “in transit” and their children born on Dominican soil are denied citizenship.
Further the assumption is being made that if you have no documents and appear to be or have a
name that is Haitian, you are an illegal migrant. While the Government reports that alarge
percentage of al Dominicans have no identification documents, in practice, this presumption of
illegality is applied only to people with dark skins and Haitian features.
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63. Civil society groups claim that Law 258-04 is discriminatory in both purpose and effect.
They claim that it is unconstitutional in that it contravenes article 11 of the Dominican
Constitution.? In effect the law means that children born to parents of Haitian heritage who have
no legal documents are not granted Dominican citizenship or nationality, despite being bornin
the Dominican Republic, their parents being born there or the fact that their parents may, in some
cases, have been settled in the Dominican Republic for decades. Thus, the undocumented status
of Haitiansisinherited by their children.

64. NGOs equally note that the new Migration Law is being applied retroactively to those born
in the Dominican Republic prior to the adoption of the law, which will affect the status of many
thousands of those of Haitian descent. They state that the actions of the Government and the
Central Electoral Board in implementing the law are in direct contravention of the ruling of the
Inter-American Court of Human Rightsin the case of Yean and Bosico vs. the Dominican
Republic (see paragraphs 67-69).

2. Birthregistration

65. The Government previously alowed Dominican birth certificates to be issued to children
of Haitian workers who declared their children on the basis of fichas. Haitian migrant workers
employed by sugar companies were previously issued with aficha, adocument which gave them
limited temporary permission to remain in the Dominican Republic on the basis of their
employment contract. Despite the fact that these children were registered as Dominican
nationals, they are now unable to obtain cédulas, copies or renewals of identity documents, due
to new laws and policies that are seeking to retroactively change their civil status.

66. Under article 28 of Law No. 258-04, children of non-legally resident mothers are now
subject to a separate birth registration regime under which they are provided with a pink
declaration of birth (constancia de nacimiento) - white declarations of birth are assigned to all
other children born on Dominican territory. Such cases are entered in the “foreigners’ book”,
operational since August 2007.° If the father is Dominican, the child can be registered as
Dominican with the local registry office. But, if the father is not Dominican, the mother must
then register the child with the relevant foreign embassy rather than the Dominican registry
office.

67. Civil society organizations expressed concern that this procedure has been established for
the purpose of denying such children a Dominican birth certificate. Since the creation of the
foreigners’ book, only two hospitals have begun issuing such documents and only two foreigners

8 Also Law 659 on Acts of Civil Status, which dates from July 17, 1944, and provides that
all children should be registered before an official of the civil registry office of the place where
the child was born.

° With the adoption by the Central Electoral Authority of resolution No. 02-2007 authorizing
the new Libro de Registro del Nacimiento de Nifio(a) de Madre Extranjera No-Residente en la
Republica Dominicana (Birth registry of children of non-resident, foreign mothers).
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(one American and one Chilean) have been registered in it. The Central Electoral Board states
that the system should be functioning in 35 hospitals in six months. Concerns exist that many
children of Haitian parents or Dominicans of Haitian descent, who may have no other possibility
than to be officially registered under this regime, may be left unregistered and effectively
stateless.

3. Yean and Bosico vs. the Dominican Republic

68. A lega case of pivotal significance was concluded before the Inter-American Court of
Human Rights in 2005. Yean and Bosico vs. the Dominican Republic concerns the children,
Dilcia'Yean and Violeta Bosico, born in the Dominican Republic in 1996 and 1985 respectively
and having grown up and lived exclusively in the Dominican Republic. The children’s mothers
were Dominican and their fathers Haitian. The Inter-American Commission on Human Rights
submitted the case to the Inter-American Court alleging refusal by the State to issue birth
certificates in conformity with the constitutional principle of jus soli, thus producing a situation
of continued illegality and social vulnerability. The Commission argued that the children were
denied their right to Dominican nationality and were effectively statel ess and consequently
suffered the effects, including the inability to attend school due to lack of identity documents.

69. The Inter-American Court of Human Rights found that the Dominican Republic had
violated the rights of children of Haitian ancestry and rendered them statel ess by refusing to
issue birth certificates and denying basic citizenship rights on the grounds of race. The Court
recognized the right to nationality as the gateway to the enjoyment of all other rights and found
that children who are denied birth certificates are also denied membership of a political
community. The Court ordered the Government to: pay damages to the Y ean and Bosico
children; issue a public apology and publish the sentence; provide human rights training for State
officials and adopt |egislative and administrative measures to ensure equal access to birth
certificates and school enrolment for al children in the country. As of December 2007, the
Government had paid damages but had failed to comply with the other parts of the Court’s order.

70. The Dominican Government, in its consideration of the legal status of children born to
Haitian parents, highlights the decision of the Dominican Supreme Court of 14 December 2005
in response to an appeal brought by a group of NGOs challenging the constitutionality of the
Migration Law. Thiswas equally considered to be aresponse to the Inter-American Court
decision in the Y ean and Bosico case. The Supreme Court held inter alia: “ That the Constitution
does not grant Dominican nationality indiscriminately to all persons born on Dominican soil, as
the jus soli provision, which establishes the system to grant Dominican nationality, together with
the jus sanguini, has two exceptions, which exclude the legitimate children of foreign diplomats
and the children of foreignersintransit”; ...“this impliesthat personsin transit have beenin
some way authorized to enter and stay for a certain period of time in the country; in this
circumstance, which is obviously legitimate, the child of aforeign mother giving birth on
national soil, as established by the Constitution, is not Dominican by birth...”; “Considering that
the only case in which the Dominican Republic could be forced to grant Dominican nationality
to aforeigner who isin breach of the law with respect to his’her situation in the country or a
person that is born in the Dominican territory, who otherwise would be stateless, would be in
application ... of the Convention on the Reduction of Statel essness, adopted by the United
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Nations on 30 August 1961, which is not applicable in this case, as the persons concerned have,
through the provision of jus sanguini, the nationality of their country, which excludes any
possibility foreseen by the above-mentioned Convention with respect to statel essness, and thus
the obligation on the Dominican State to grant its nationality to those citizens in the hypothesis
set out in the Convention; that, in that respect, article 11 of the Haitian Constitution establishes
categorically that * Any person born in Haiti, or in aforeign country, of a Haitian father or

Haitian mother, is Haitian'”.

4, Circular 017

71. On 29 March 2007, the Central Electora Board issued a document entitled Circular 017 to
all civil registry officers requesting them to remain vigilant for fraudulent documents, abstain
from issuing, signing or providing copies of such documents and to refer any such casesto the
Administrative Chamber of the Central Electoral Board in Santo Domingo, on the grounds of
“complaints indicating that some civil registry offices had in the past issued birth certificatesin
an irregular manner to children of foreign parents that did not prove their legal status or
residence in the Dominican Republic”.

72. Thereisawidely held belief, supported by NGO research and interviews with civil registry
officials, that those instructions to staff have specifically stated that they are not to issue any
documentsto “Haitians” or those of Haitian descent even when they have documents attesting to
their Dominican nationality.

73. The experts were informed about written correspondence between the President of the
Administrative Chamber of the Central Electoral Board and local civil registry officers
reiterating the necessity to strictly comply with the terms of Circular 017, “whose aim is to detect
the commission of irregularities in the Civil Registry, thus preserving Dominican identity”.
Individuals whose documentation was subject to investigation provided copies of written
correspondence from civil registry officers to the National Director of the Civil Registry in the
Central Electoral Board explicitly asking for investigation of birth declarations on the grounds
that “ parents, according to the documents presented, are of Haitian descent, despite being bornin
the Dominican Republic and in possession of birth certificates”.

74. Many NGOs and community members indicated that, on the basis of this circular, cédulas
have been denied to children of Dominicans of Haitian descent in possession of a Dominican
birth certificate — even to those that had obtained a birth certificate through late registration, a
procedure which requires approval and signature from a judge of first instance. Numerous cases
were also reported to the experts of the refusal by the Central Electoral Board to renew
documents or provide copies of previously issued documents, even to Dominicans of Haitian
descent in possession of Dominican birth certificates, cédulas and electoral identification
documents, attesting to their Dominican citizenship.

75. The experts were informed that in 2006 the Central Electoral Board granted atwo year
automatic extension to all cédulas in response to its own review and reform process and
administrative improvements. NGOs expressed concern that in 2008 hundreds of thousands of
cédulas would be due for renewal. Given current regul ations and the practice of denying renewal
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to Dominicans of Haitian descent, many thousands may find that they are unable to obtain
cédulas and thus effectively have their legal status revoked.

76. In ameeting with judges of the Central Electoral Board, the experts were informed about
false claims, and high numbers of fraudulent papers which complicate the task of distinguishing
legal residents from illegal migrants. The judges explained that the Central Electoral Board is
only legally allowed to issue a cédula to those in possession of valid documents including a birth
certificate, and that thousands of investigations are currently underway. The judges noted that the
Dominican Republic has alegal procedure for the granting of nationality and that they maintain
the principle that “illegality” in respect to parents cannot produce “legality” in respect to the
status of a child born in the Dominican Republic.

77. The experts submitted in writing to the Central Electoral Board the cases of individuals
they had encountered during the visit. These cases included denia of cédulasto Dominicans of
Haitian descent who have Dominican birth certificates due to their parents having declared them
with fichas; denial of constancias de nacimiento to children of Dominican mothers of Haitian
descent who have a Dominican birth certificate; denial of birth certificates to children born in the
Dominican Republic to Dominican parents of Haitian descent; and denia of copies or renewals
of identity documents to Dominicans of Haitian descent. The judges undertook to examine these
cases before presentation of this report to the Human Rights Council.

B. Implications of denial or deprivation of civil statusor citizenship

78. Thefollowing section considers briefly some of the aspects of life without documentation
for people of Haitian descent living in the Dominican Republic.

1. Deportationsand expulsions

79. Civil society representatives and community members highlighted a number of serious
concerns regarding Government deportation practices of peoplethey claim areillegal migrants.
Particularly in border areas, a degree of chaosis permitted by security and border guards because
it gives cover to their discriminatory actions and corrupt practices. The colour of one’'s skin isthe
primary determinant of the ease with which you can cross the border without documents or fall
victim to deportation or expulsion. Thereis consistent testimony of indiscriminate and arbitrary
deportations, lacking in the protection of due process. Dominican citizens of Haitian descent and
long-settled Haitians are as likely as recent migrants to be deported without adequate opportunity
to argue any distinctions. Deportations occur so rapidly that family members are not informed.
Parents are deported |eaving children unaccompanied. Il1-treatment and abuse during deportation
isreportedly common. Legitimate identification documents, including cédulas and birth
certificates are confiscated by authorities conducting deportation “sweeps’ and deportees are
generally not given opportunities to secure their housing and property. Accounts are given of
deportations being arranged between employers and authorities to enable employers to avoid
paying wages. Particular concern was expressed at the practice of collective or mass expulsions.
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80. Article 137 of Migration Law No. 258-04 establishes that deportations and expulsions have
to be on proper grounds and those detained informed of legal remedies. It further notes the
requirement to adhere to the principle of due process, to be specified in the regulations governing
the implementation of the law. Since regulations implementing Law No. 258-04 have not been
promulgated, the experts were informed of the principles governing deportation procedures
under previous migration regulation No. 279.%° The experts seek clarification as to which
regulations are currently in operation.

81. The General Director of Migration informed the experts of the legal framework for
deportation and repatriation and the 1999 memorandum of understanding with the Government
of Haiti. He noted that those detained, if they do not have documentation with them, are given
the opportunity, viaathird party, to locate their documentation. He noted an express mandate
from the President to act against those who have fraudulently acquired Dominican documents.
He emphasized that those who can demonstrate family ties in the Dominican Republic will not
be repatriated by the migration authorities. “ Our approach is that we do not agree with family
separation. The migration authority will not repatriate those with roots in the Dominican
Republic”.

2. Education

82. Numerous young people of Haitian descent, born in the Dominican Republic reported that
it is not possible for them to obtain the required cédula, and hence impossible for them to pursue
their education beyond the sixth® grade or enter university. Thereis also some indication that a
birth certificate is requested of students who register for primary school. Some expressed deep
frustration, noting that they wanted to study, gain skilled work and make afull contribution to
Dominican society as Dominicans, but were being prevented from doing so, with implications
for their sense of identity as Dominicans, despite having spent their livesin the Dominican
Republic.

83. A student of Haitian descent in Santo Domingo reflected a concern raised by numerous
individuals: “1 have asked for a cédula several times. My father is Haitian but legally in the
country for 35 years. My mother is Dominican and | was born here. | want to go to university
and work but | can’t without a cédula. | don’t know any more whether | am Dominican or
Haitian”.

84. Representatives of the Ministry of Education and the National Council for Childhood and
Adolescence highlighted the legal framework governing the right to education for all childrenin

19 That regulation establishes that migration officials can initiate an investigation into an

individual'simmigration status if they have reason to believe that the person is deportable. The
investigation official must then request an arrest warrant from the Director General of Migration,
noting the facts of the case and the specific grounds for deportation. If the suspect does not admit
to the charges of deportability, the investigation official must present proof of hisor her
deportability. The suspect must have an opportunity to rebut that proof. The proof presented by
the immigration official and the suspect’ s rebuttal must be transmitted to the Secretary of State
of the Interior and Police, who will render afinal decision.
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the country under the General Education Act, No. 66-97. Representatives of the Ministry
highlighted that the same provisions were applied everywhere in the Dominican Republic. The
Ministry of Education acknowledged that at the age of 18 years a cédula is required to continue
in formal education and to enter university. They noted that the lack of documentation necessary
for university entrance is a problem that also affects many undocumented Dominicans and that
the Government is working to address such documentation issues.

3. Employment

85. The experts wereinformed that demand for Haitian labour continues to be high in such
sectors as construction and that large numbers continue to enter the Dominican Republic with the
unofficial sanction of authorities or viathe activities of traffickers.

86. Inthevisit undertaken by the experts to bateyes™ in the region of San Pedro de Macoris,
currently owned by private sugar companies, community members described problems related to
lack of documentation noting that fichas are not officially recognized as valid, for example for
those who wish to claim a pension after years of work and compulsory contributions from their
wages. Elderly community members, some who had worked up to 40 or 50 years as sugar cane
cutters, explained that having given their livesto the sugar cane firms they are left in conditions
of extreme poverty, with no accessto a pension or social security due to the refusal to accept
their fichas as valid documents.

87. Workersin the bateyes visited by the experts live in pitiable conditions with no accessto
running water, sanitation or electricity. They live far from health-care facilities or schools and
lack transportation of any kind. They live in informally constructed shelters with dirt floors.
They can find work only in dirty, dangerous and degrading jobs for substandard pay and without
contracts. All social and legal forces, private and public, converge to lock them in a status of
inescapable illegality which generates extreme vulnerability and social exclusion. They are a
permanently exploitable underclass.

V. ANALYSESAND CONCLUSIONS OF THE SPECIAL RAPPORTEUR ON
CONTEMPORARY FORMS OF RACISM, RACIAL DISCRIMINATION,
XENOPHOBIA AND RELATED INTOLERANCE AND THE INDEPENDENT
EXPERT ON MINORITY ISSUES

A. Analysisof the Special Rapporteur

88. Theanaysisof the views and information provided by all the parties concerned led the
Specia Rapporteur to conclude that racism and racial discrimination do exist in the Dominican
society. The vehement denial of the existence of these phenomena, as manifested in the reactions
of Government officials, the Dominican Senate and the Archbishop of Santo Domingo, isin
itself aclear illustration of the depth and sensitivity of the issue in the Dominican Republic and

1 The communities attached to the sugar cane plantations, where the cane cutterslive.
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constitutes a fundamental obstacle for the implementation of effective measures to prevent and
eliminate racism and racial discrimination.

1. Thehistorical and cultural depth of the racial paradigm in the construction of the
national identity of the Dominican Republic

89. Asisthecasefor al countriesin the region, the Dominican Republic is deeply marked by
the legacy of racial prejudice that has structured the northern hemisphere during the last five
centuries. The founding system of colonization and slavery is based on an intellectual and
ideological construction of racism by the European intellectual and religious élites. This
construction, which has profoundly impacted the mentality and societal structures of the country,
is anchored in the concept of the ethnic and cultural inferiority of the endlaved Africans as the
basis and legitimation of slavery.

90. Sincethe colonial period, the factors of race and colour have been a central paradigm in
the construction of the national identity and the development of all societies in the hemisphere,
including Dominican society. The northern hemisphere is the region where the racial paradigm
has been most profoundly and enduringly implemented. Nowhere in the world has language and
vocabulary so richly and creatively expressed the nuances and distinctions of racial colour. The
communities that have historically and lastingly been victims of the racial paradigm are
chronologically the indigenous people and the enslaved Africans. The historical and cultural
depth of thislegacy of racism and racial discrimination in the Dominican Republic needs to be
analysed in light of the developments that have marked the country’ s history over the last five
centuries.

91. Anti-Haitianism, which has a strong but not exclusively racial component, has played a
very important rolein this process. Anti-Haitian feelings can already be traced back to the Santo
Domingo revolt of August 1791, which profoundly shook the dlavery system, and the
independence of Haiti from France in 1804, which created an extreme and enduring fear and the
cultural and political demonization of Haitians in the whole hemisphere. Following Haitian
independence, the Spanish ruling eites in Santo Domingo continued to foster the Hispanic
identity that had been promoted against the western part of the island by presenting the colony as
white, Catholic and of Hispanic roots vis-a-vis Haiti, presented as black, voodoo practitioners
and with an African culture with French influence. These dichotomies are fundamental in the
analysis of the depth of the rejection of the African heritage in Dominican society.

92. A maor historical episode in the analysis of anti-Haitianism is the political unification of
theisland, by Haiti, from 1822 to 1844, following which the Dominican Republic gained its
independence. The Special Rapporteur observes that this period in history has remained
profoundly present in the collective consciousness of the Dominicans, to the point that
nationalist political parties with racist and xenophobic platforms consistently refer to it in order
to create a sense of fear of “peaceful invasion from Haiti” among the population, in particular, in
the light of the current situation in Haiti and the significant migration flows into the Dominican
Republic.
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2. Themodern political expression of racism and racial discrimination

93. During the regime of Rafael Leodnidas Trujillo, from 1930 until 1961, the combination of
the ideology of racial prejudice and anti-Haitianism in the construction of the national identity of
the Dominican Republic reached its strongest expression. Two key devel opments of violence of
both a physical and symbolic nature enshrined the racial paradigm in the Dominican Republic
and the psyche of Dominican society: the killing of thousands of Haitians around the border in
1937, and the implementation of an ideology of national identity built around the denial and
rejection of the black African roots of Dominican society and the worship of the country’s
mainly Hispanic and symbolically Amerindian roots. The Amerindian roots were a convenient
ideological construct - given the almost total disappearance, long before, of the Taino people -
directly legitimizing the multiculturalism of the society and indirectly but profoundly de-
legitimizing its African roots. Severa official programmes, mechanisms and practices
materialized thisideology, including the promotion of immigration from Europe and other
regions as a means of “whitening” the population; the omission in history books of references
regarding the contributions of the enslaved Africans and their descendents in the country; or the
creation of an officia registration system that classified Dominicans according to their Hispanic
and Amerindian roots and negated any colour reference that could link them to blackness and to
Haiti. The classification of many Dominicans under the term “Indian” or its many variants -
“light Indian”, “dark Indian” amongst others - implicitly created a construct of national identity
in which most Dominicans could fit.

94. Inthat context, with the support of influential intellectual and religious figures, Trujillo,
himself of clearly mixed racia origin, developed a comprehensive anti-Haitian ideology that
indistinctly used the terms "race" and "nation” in order to show that Haitians and Dominicans not
only belonged to different nations, but also to different races. With Haitians considered as a
threat to the culture and to the social and ethnic identity of Dominican society, measures were
implemented to legitimize and institutionalize this racist ideology, including legislation imposing
fines, jail terms and sometimes deportation for those practicing voodoo.

95. That legacy continued to prosper after the end of Trujillo’s dictatorship, especially through
the consolidation of a certain narrative presenting the Dominican Republic as a country
predominantly populated by European descendents and whose survival was jeopardized by the
mixture with the blood of non-white races. Joaguin Balaguer, an influential intellectual and
political figure who dominated the political scene in the country for decades until his death in
2002, played a considerable role in the entrenchment of racial prejudices in the Dominican
Republic through his writings,*? political thought and actions.

2" Hisideas are notably reflected in his books La realidad Dominicana (Dominican redlity),

from 1943, and La isla al revés: Haiti y el destino dominicano (The island upside down: Haiti
and Dominican destiny’), from 1983.
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96. The Specia Rapporteur was deeply concerned by the manifold contemporary
manifestations, as testified by the communities affected, of this historical legacy throughout
Dominican society at the social, economic, political and cultural levels.

97. First of all, these manifestations are of a social and economic nature, as reflected in the
convergence of the map of social and economic marginalization with the map of communities of
African descent. The Specia Rapporteur welcomes the Dominican Government’s
acknowledgment in its 2007 report to CERD*® that Dominicans of African origin are among the
main victims of failure to enjoy economic, socia and cultural rights, and highlights that this
reality demonstrates the existence of persistent structural and systemic racism and racial
discrimination. Poverty cannot be considered per se as the root cause of social and economic
exclusion and inherent by nature to particular ethnic communities. Poverty disproportionately
experienced by such communitiesisin fact the consequence of lasting racialy discriminatory
practices. If not corrected and discontinued, thiswill in turn aggravate and perpetuate the
conditions of poverty, marginalization and exclusion of those communities. Particularly
worrying are the difficulties faced by black Dominicans, as recognized by the Government, in
areas such as access to skilled employment.

98. Manifestations of that heritage are also of a political nature. Meetings with political parties
revealed that anti-Haitianism remains a powerful force in the Dominican political culture. A
clear example of the depth and complexity of this phenomenon can be observed through an
analysis of the political discourse during the 1990s, characterized by tones of overt racism and
anti-Haitianism, in particular when José Francisco Pefia Gomez, black Dominican and reputedly
of Haitian descent, became a popular presidential candidate. In the view of the Special
Rapporteur, the racial and political components of anti-Haitianism, which perpetuate the
dichotomy between black Haitians and white, Hispanic or Indian Dominicans, are a major
obstacle for Dominicans in recognizing the three roots — Amerindian, Hispanic and African — of
their multicultural identity.

99. Finaly, the cultural manifestations of racism and racia discrimination touch the central
issue of national identity. The Special Rapporteur welcomes the elaboration for the first timein
the history of the country of a cultural policy that acknowledges the African contribution in the
Dominican Republic. He hopes that this policy will be afirst step towards restoring the place that
Africans and their descendents ought to have in the national memory of the country and counter
the invisibility and silence that black Dominicans face in al spheres of society.

B. Analysisof theindependent expert

100. Based on consultations held during the course of her visit the independent expert on
minority issues makes the following analysis of the situation of persons belonging to minorities
in the Dominican Republic. The legal framework for the analysis is the Universal Declaration of
Human Rights, the treaty obligations of the Dominican Republic and the Declaration on the
Rights of Minorities.

13 CERD/C/DOM/12.
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101. The independent expert is concerned by Government references to upwards of one million
Haitians living in the Dominican Republic asif they are a monolithic group without distinction.
She notes that thisis patently not the case. While there are many recent migrants, many others
have lived in the Dominican Republic for decades and formed settled communities. There are
now second and third generations born in the Dominican Republic at atime when it was widely
understood that the Constitution’s jus soli provision granted them citizenship. The vast mgjority
have been employed and contributed economically to Dominican society over many decades,
having developed strong social and economic ties with the country.

102. All Haitians living in the Dominican Republic, regardless of distinctions, are now having
their presence questioned, even if they have been issued with official documents in the past.
They complain that they currently live in a climate of uncertainty and fear over their future. The
independent expert has found that by failing to make distinctions in the status of persons of
Haitian descent, Government officials treat them all asillegal migrants, subject to discriminatory
practices, unjustified expulsions, denial of their rights and ultimately also denial of legitimate
expectations of citizenship.

103. Theindependent expert considers persons of Haitian heritage living in the Dominican
Republic to be persons belonging to a minority group with rights as elaborated in the 1992
Declaration on the Rights of Minorities. They have that status regardless of whether they are
duly recognized as citizens by the Dominican Republic or not. It is now recognized that the
obligation of States with respect to the rights of minoritiesis not limited solely to its citizens.
Non-citizens, including migrants, may under circumstances such as those in the Dominican
Republic make legitimate claims to government to respect and protect their rights as minorities.*
States owe a duty to respect, protect and promote the full panoply of human rights of all within
their territory with only afew limitations attaching to the status of non-citizens (certain political
rights, access to public service, consular protection, the right to enter and remain in the country).
Of critical importance is the right to non-discrimination on prohibited grounds as it appliesto
nationality. Once citizenship is acquired, it cannot be arbitrarily withdrawn collectively on the
basis of minority status or national origin.

104. Theindependent expert isin total agreement with the analysis of the Special Rapporteur
regarding the deeply rooted societal prejudice in the Dominican Republic against people with
dark skins and African features and that for historical reasons racial prejudice and anti-
Haitianism have been conflated. The independent expert believes that these attitudes have
provided a kind of moral license for harsh discriminatory policies and practices toward Haitians,
the unjust denia of their rightsto legal status and citizenship, disregard for their inhumane living
conditions, for example on the bateyes and the hyper-exploitation of their labour.

105. The independent expert fully supports the findings and judgement of the Inter-American
Court in the case of Yean and Bosico vs. the Dominican Republic and its observationsinter alia
that: nationality isthe legal bond that guarantees individuals the full enjoyment of all human
rights as a member the political community; although States maintain the sovereign right to
regulate nationality, their discretion must be limited by international human rights standards that

14 Seefull discussion in the 2007 annual report of the independent expert (A/HRC/7/23).
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protect individuals against arbitrary State actions; States are particularly limited in their
discretion to grant nationality by their obligations to guarantee equal protection before the law
and to prevent, avoid, and reduce statel essness; in granting nationality, States must abstain from
producing and enforcing regulations that are discriminatory on the face of it or that have adverse
discriminatory effects on certain population groups.

106. Nationality is afundamental human right and if there is no other nationality available at
birth, to avoid statelessness there is aright to the nationality of the State in which the personis
born. No person should be arbitrarily deprived of their nationality.

107. Furthermore, while States may create distinctions in the enjoyment of certain benefits
between citizens, non-citizens with lawful status and non-citizens without lawful status, the
content of the distinction must comply strictly with human rights norms. Under no circumstances
can those distinctions be allowed to create an adverse impact on a certain category of people, by
intention or consequence, based on race, colour or national origin.

108. While the possession of identity documents does not ipso facto determine status, lack of
documents creates extreme vulnerability to arbitrary denial of rights and legal personality,
particularly procedural due process. In this case, there is sufficient evidence that documents are
being denied or withheld on racially discriminatory grounds. Ultimately, persons of Haitian
descent are being denied the full enjoyment of their right to citizenship on aracialy
discriminatory basis.

109. As concluded by the Inter-American Court of Human Rights, the “in transit” exception in
the Constitution to the granting of citizenship based on jus soli cannot be interpreted to include
illegal migrants and there is no requirement that legality is a precondition to exercising the right
of nationality by birth. The independent expert concludes, therefore, that the Migration Law No.
285-04 isin conflict with article 11 of the Dominican Constitution. Sheis concerned that there
areindications that it will be given retroactive application and that will have far-reaching
discriminatory effects on the legal status of Dominicans of Haitian descent and Haitian migrants
in regard to access to citizenship. Application of this law to persons born in the Dominican
Republic when the Constitution’ s jus soli provision was interpreted to grant them nationality
would be manifestly unjust and discriminatory against this particular minority group. It will
render them stateless.

110. Measures undertaken by the Government and implemented by the Central Electoral Board,
including via the establishment of a separate birth registration regime for newborns of Haitian
descent, onerous requirements for late registration of births, or denia or revocation of cédulas
belonging to people born in the Dominican Republic, constitute acts which deny constitutionally
granted citizenship to persons belonging to this minority group, along with their children, thus
rendering them stateless Other administrative measures currently employed in the Dominican
Republic to deny or challenge on a discriminatory basis the status of others of Haitian descent
also violates their rights and leaves them in legal limbo.

111. Theindependent expert, while recognizing the Government’ s achievements in offering
education to al children up to the sixth grade, considers that Dominicans of Haitian descent are
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being denied equal treatment and discriminated against in regard to their access to higher
education and university, since they are unable to obtain the required cédula. Dominicans of
Haitian descent who are unable to obtain documents are also effectively excluded from skilled
labour markets and relegated to irregular jobs in such fields as agriculture, construction or
domestic service.

112. Having visited the border area around Dajabon and bateyes in the San Pedro de Macoris
region, the independent expert found that Haitians in long-term settled communities as well as
Dominicans of Haitian descent live and work in fear and conditions of vulnerability, extreme
poverty and super-exploitation of their [abour. While they are being administratively denied
documentation, all their other rights are subject to arbitrary rejection and abuse by low-level
officials, police and military who have power, operate with limited instructions and have little
accountability. In these environments the situations faced by minority women are of particul ar
concern. Since they are denied the opportunity to work, their status as non-working dependents
creates significantly greater vulnerability.

113. The Government’s exercise of deportation and expulsion proceduresis considered by the
independent expert not to conform to fundamental rights of due process, as mandated under
international law and the domestic law of the Dominican Republic, particularly with respect to
theright to afair hearing and to appeal a decision of deportation to a court of law. Information
provided strongly supports allegations that there have been summary expulsions where people
are arbitrarily stopped on the roadside based on little more than their skin colour and, if they falil
to present unquestionable documents, they are loaded onto a truck and dropped on the other side
of the border. Reportedly, these kinds of indiscriminate sweeps have caught in their nets black
Dominican citizens as well as Haitian migrants.

VI. JOINT RECOMMEDATIONS OF THE SPECIAL RAPPORTEUR
ON CONTEMPORARY FORMS OF RACISM, RACIAL DISCRIMINATION,
XENOPHOBIA AND RELATED INTOLERANCE AND THE INDEPENDENT

EXPERT ON MINORITY ISSUES

114. The Special Rapporteur and theindependent expert submit a number of joint
recommendations on issues relating to political and legal, intellectual, cultural and ethical
strategiesto be implemented to tackle the existence of racism and racial discrimination and
protect and promote therights of minoritiesin the Dominican Republic.

Recommendations on racism and racial discrimination

115. The expertscall upon the Government to officially recognize and publicly
acknowledge the existence and the historical and cultural depth of racism and racial
discrimination in Dominican society, and express, in the strongest and most deter mined
terms, its political will to combat it. Political and legal strategiesarerequired to fully
address the manifestations and expressions of racism and racial discrimination.
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116. The Government should recognize the Amerindian, Hispanic and African roots of the
multicultural identity of the Dominican Republic and accordingly explicitly inscribethis
multicultural identity in the Constitution.

117. The expertscall on the Government to initiate a wide and inclusive debate on issues
of racism and discrimination within the country, particularly in regard to affected groups,
to rebuild confidence acr oss and within communitiesthat thereisnot a policy of
discrimination and exclusion targeted at them.

118. At theinstitutional level, the Government should establish a consultative body
including representatives of State institutions, democratic political parties, non-

gover nmental organizations, community representatives, intellectuals and academics, and
trade union and employers' organizationsto assess the situation of racism and racial
discrimination in the Dominican Republic. This body should formulate a national plan of
action against racism, racial discrimination and xenophobia inspired by the Durban
Declaration and Programme of Action and aimed at uprooting the scour ges of silence and
invisibility of the victimsand promoting their representation and participation at all levels
of society.

119. Anindependent national institution for the promotion and protection of human
rights should be established and empowered, in accordance with the Paris Principles,™
with the independent authority to work to combat all forms of discrimination in a holistic
manner, including on all grounds such asrace, ethnicity, nationality, sex, age, disability,
sexual orientation and any other status. The expertsnote Law No. 19-01 in thisrespect,
establishing a human rights ombudsman’s office (Defensor del Pueblo) and urgethe
implementation of thislaw in practice.

120. The Government should fulfil its obligations under anti-discrimination provisions of
all international and regional human rightstreatiesto which it isa party including the
International Convention on the Elimination of All Forms of Racial Discrimination and the
American Convention on Human Rights. In thisrespect, and in conformity with
international law, at the domestic level the Gover nment should sponsor comprehensive
legislation aimed at combating racism, racial discrimination and xenophobia, and
protecting and promoting the rights of minorities. The Gover nment should rigorously
implement such legidation and undertake firm measuresto prevent discriminatory
practices.

121. The collection of data regarding the socio-economic status of the population

disaggr egated by racial or ethnic identities, national origin and gender linesis
recommended as an essential tool to reveal the full extent of social problems experienced by
per sons including those belonging to different minority groups. Such data will assist in the
development of appropriate and effective policies and practices to combat the effects of
discrimination.

1> General Assembly resolution 48/134.
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122. In parallel with a political and legal strategy, the Government should adopt an ethical
and cultural strategy that tacklesthe deepest roots of racism and racial discrimination.
Such a strategy should be built around the promotion of reciprocal knowledge of cultures
and values, of interaction among the different communities, and of the link between the
fight against racism and discrimination and the long-term construction of a democratic,
egalitarian and interactive, multicultural society. Therich legacy and depth of
multicultural interactions that have influenced Dominican society during its history must
be a strategic point of entry in that regard.

123. Education must play a vital rolein sensitizing the Dominican population to the
historical legacy of colonization and davery and the complex history that has characterized
therelations between the Dominican Republic and Haiti. Thisis essential to eliminate the
negative stigma and ster eotypes constantly experienced by black persons—bethey
Dominicans, Dominicans of Haitian descent or Haitians. The Government is encouraged to
revise school curricula and textbooks, including history books, to ensurethe appropriate
reflection of issuesrelated to the human, cultural and social advantages of multiculturalism
and the contributions of the different ethnic groupsto the construction of the national
identity of the Dominican Republic.

124. The media should initiate a broad and institutional process aimed at both assessing its
rolein the formation of perceptions, images and thus preudices and promoting the
important role of the media in the fight against racism and xenophobia and the promotion
of tolerance and living together. The experts recommend that the media adopt a code of
conduct and take stepsto reflect the ethnic, cultural and spiritual diversity of the
Dominican Republicin both their programmes and their organizational structure.

Recommendations relating to documentation of civil status and citizenship

125. In accordance with article 11 of the Dominican Constitution, the Gover nment of the
Dominican Republic should recognize theright of all personsborn on Dominican territory,
including the children of a Haitian parent, to Dominican citizenship without discrimination
on the grounds of the nationality or status of the parents. Considering that it isthe State's
obligation to grant citizenship to those born on itsterritory, the Government must adopt all
necessary positive measur esto guarantee that Dominican-born children of Haitian heritage
can access the late registration procedurein conditions of equality and non-discrimination
and fully exercise and enjoy their right to Dominican nationality. Therequirementsto
prove birth on Dominican territory should be reasonable and not represent an obstacle for
acceding to theright of nationality.

126. The Government should act swiftly to bring its Migration Law No. 285-04 into
conformity with article 11 of the Constitution and promulgate regulations that
appropriately implement the law in a manner that protectstheright to non-discrimination
enjoyed by every person within Dominican territory and theimperativeto avoid
statelessness.
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127. Thestatusof all migrantswho have been resident in the Dominican Republic should
be regularized as soon as administratively possible. Those who have been in the country for
an extended period, including Haitian migrants, and who have established family and
community ties should be naturalized regardless of inability to prove prior lawful status.
The Government should urgently establish a process of nationalization for those who seek
Dominican citizenship that iseasily accessible, reasonable and affordable for people of
limited means.

128. The Government should take effective measuresto ensurethat all future migrantsare
given documents at entry points and that employers are held responsible for complying
with labour lawswith respect to all employees and respecting the human rights of all
employeesin all situations. The Government should ratify the I nter national Convention on
the Protection of the Rights of All Migrant Workersand Membersof Their Familiesand
harmonizeits national legislation accordingly.

129. The Government should put in place effective measuresto stop discriminatory
practiceslinked to granting citizenship and civil statusregistration, including birth
certificates and cédulas, and to bring administrative proceduresin thisregard into

confor mity with due processrequirements. In particular, oversight over local civil registry
offices should be dramatically increased; Circular 017 of the Central Electoral Board
should be withdrawn and replaced with one which encourages an official attitude of
facilitation and trust; officials should be given notice that acts of racial discrimination in
the exer cise of official functionswill be severely punished; any denial of request to issue
documents should be in writing and contain a full explanation for the denial; all denials of
documentation or ordersfor deportation should be subject to appeal to the courts of
general jurisdiction.

130. Theexpertscall upon the Government of the Dominican Republic to fully comply
with the judgment and findings of the Inter-American Court of Human Rightsin the case
of Yean and Bosico vs. the Dominican Republic. In particular the Dominican Republic
should implement both legislative and administrative measur esto ensur e non-
discriminatory issuance of birth certificates and access to schools.

131. The Dominican Government has a duty to guarantee that private actors do not
violate the human rights of personswithin Dominican territory. The State hasa
responsibility to monitor private companiesand employersinvolved in agriculture,
construction and related industries, in which many Haitians and Dominicans of Haitian
descent are employed.

Recommendations of a general nature

132. Thesituation of multiple discrimination facing minority women, particularly those
who are black or of Haitian heritage, presents specific challenges, including in the fields of
education, employment and housing, which require targeted attention and dedicated
resour ces within relevant ministriesand local and regional authorities. The Gover nment
should takeimmediate stepsto eliminate the gender biasin the Migration Law that denies
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Dominican women the ability to passtheir nationality on to their children unlessthe father
is Dominican. All women should have equal rightsto work, including those whose statusis
dependent on their migrant husband.

133. The Government should fully implement the provisions of the United Nations
Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities.

134. The expertsurgethe Government to fully conform with its obligationsunder the
Convention on the Rights of the Child for all children, irrespective of nationality, race or
ethnic origin. Particular attention in thisregard should be paid to children in vulnerable
circumstances including those living in the bateyes or plantations, or otherwisein
conditions of poverty and disadvantage.

135. The expertsrecognize the human, cultural, economic and social complexities and
tensionsinherent in the historical legacy, the sharing of a border and the different levels of
development and political stability between the Dominican Republic and Haiti. They also
note the positive measur es taken by the Dominican authoritiesin the area of humanitarian
assistance including, for example, the provision of health-care facilitiesto Haitian
migrants. They believe that the promotion of the following principles may contribute not
only to the solving of the actual problems but to the strengthening of the relations between
the two countries and people: the centrality of their profound and lasting inter dependence
through geography, history and people; the historical truth based on a joint work of
memory; shared political responsibility; reciprocal knowledge of valuesand cultures;
human and cultural interactions between people; recognition and respect of cultural and
ethnic diversity; and full adherence and respect of international and regional human rights
instruments. The experts call upon the international community to fully support a process
of mutually beneficial development.

136. Takinginto account therequirement of mandate holdersto identify possibilities for
technical cooperation by the Office of the High Commissioner for Human Rights
(OHCHR), the experts recommend the Gover nment to support the establishment of an
OHCHR presence within the United Nations Country Team in Santo Domingo.



