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Deliberation No. 12 on women deprived of their liberty

Introduction

1. With the recent 10th anniversary of the United Nations Rules for the Treatment of
Women Prisoners and Non-custodial Measures for Women Offenders (the ‘Bangkok Rules’),
the Working Group is of the view that it is an opportune time to consider and reflect upon
the unique challenges that face women? deprived of their liberty.

2. The Bangkok Rules seek to address the gender-specific needs of women in contact
with the criminal justice system, both in relation to non-custodial alternatives to detention for
women offenders and the conditions of detention for women prisoners.

3. Regrettably, there remains a significant implementation gap between the norms
contained in such international standards? and the lived experience of women deprived of
their liberty. The Working Group remains concerned that women continue to be arbitrarily
deprived of their liberty in violation of their human rights, particularly in circumstances
where they are detained directly or indirectly because of their sex or gender, or where their
gender-specific needs are not taken into account.

4, Although there has been increased engagement by women with the Working Group’s
mandate in recent years,®> women continue to be underrepresented in the opinions of the
Working Group. As of 2019, only 8 per cent of the individuals whose situations have been
considered in the Working Group’s opinions since its establishment were identifiably
women. The Working Group urges women and other stakeholders to continue bringing
situations involving the arbitrary deprivation of liberty of women to the attention of the
Working Group as appropriate. The Working Group is conscious of the different challenges
experienced by women deprived of their liberty and that such detention may occur in different
settings, be it the criminal justice context or healthcare or other settings. The Working Group
will continue to devote attention to the various contexts in which women are detained during
its country visits.

5. The present deliberation considers the gender-specific dimensions of arbitrary
detention and provides guidance to assist States and other stakeholders to prevent and address
arbitrary detention of women in the criminal justice system, immigration detention,
administrative detention, healthcare situations and certain private settings.

6. This deliberation recognizes that not all women experience deprivation of liberty in
the same manner and it is therefore necessary to consider the disparate experience of women
who already experience disadvantage, including women with disabilities, older women,
indigenous women, women affected by extreme poverty, homeless women, women sex
workers, women who use drugs, non-national women, including migrants, asylum seekers
and refugees, leshian, bisexual, transgender and gender diverse women and intersex persons,*
women human rights defenders and activists and women belonging to national or ethnic,
cultural, religious or linguistic minorities, amongst others. In particular, the Working Group
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For the purposes of this Deliberation, references to women should be read to include women and
girls.

See also the United Nations Standard Minimum Rules for the Treatment of Prisoners (the ‘Nelson
Mandela Rules’), A/RES/70/175, rules 11 (a), 28, 45 (2), 48 (2), 58 (2), 81; United Nations Standard
Minimum Rules for the Administration of Juvenile Justice (the “Beijing Rules”), A/RES/40/33, rule
26.4.

A/HRC/45/16, para. 49.

A/HRC/36/37, para. 46; A/[HRC/30/37, annex, para. 8; Deliberation No. 11 on prevention of arbitrary
deprivation of liberty in the context of public health emergencies (A/HRC/45/16, annex 1), para. 27;
Human Rights Committee, general comment No. 35, para. 3.
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recalls that women who experience multiple and intersecting forms of discrimination are at
higher risk of being deprived of their liberty.®

Alternatives to detention

7. While women constitute a minority of the prison population, there has been a
considerable growth in the female prison population worldwide, ® at a significantly
disproportionate rate to that of men. In the last twenty years, the number of women and girls
in prison has increased by approximately 53 per cent, while the male population has increased
by approximately 20 per cent.

8. According to international human rights law, personal liberty is the principle, and
detention should be the exception rather than the rule.” States should consider gender-
sensitive alternatives to detention for women,® and make those alternatives available to
women on an equal basis with men.® The right to challenge the legality of detention,
including the right to seek alternatives to detention, belongs equally to women in all settings
where women are deprived of their liberty. In order to make this right a reality, it is essential
that women are informed of and afforded their right to legal assistance of their choice at any
time during their detention, including immediately after their apprehension.°

9. States should ensure the availability of non-custodial measures at all stages of the
criminal justice process, including diversion, pretrial and sentencing alternatives. The right
to equality before the law requires that judicial practices be gender-sensitive and not blind to
contextual factors that may be relevant to a woman’s offending, including any history of
gender-based violence, any caregiving responsibilities that women may have and other
compounding vulnerabilities.!* Non-custodial sentences for pregnant women and women
with dependent children should be given priority where appropriate, with the best interests
of the child as a primary consideration.? Alternatives to detention must also be made
available on a non-discriminatory basis so that, for example, electronic monitoring devices
(such as bracelets or tagging) are publicly funded and available to all women regardless of
their ability to pay for such alternatives.'?

10.  States must also consider alternatives to detention in the context of immigration
detention. This may include measures such as reporting at regular intervals to the authorities,
community-based solutions, release on bail or other securities, or stay in open centres or at a
designated place.* States must ensure that any such measures are not in themselves
discriminatory, and are not combined with conditions that make release impracticable or
inaccessible for women migrants, refugees or asylum seekers,'® such as excessive bond
amounts.® Similarly, alternatives to detention, particularly the provision of care in the
community, should be prioritized for women with disabilities, including psychosocial,
intellectual and other disabilities, rather than institutional confinement.’
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A/HRC/41/33, para. 16.

It has been estimated that women represent between 2 and 9 per cent of the total prison population
worldwide, see A/68/340, para. 1; Roy Walmsley, World Female Imprisonment List (Institute for
Criminal Policy Research, 4th edn, 2017), p. 2.

A/HRC/27/48/Add.5, para. 79; A/HRC/19/57, paras. 48-58.

Bangkok Rules, rules 57-63; Committee on the Elimination of Discrimination against Women,
General recommendation No. 33, para. 48.

Sixth UN Congress on the Prevention of Crime and the Treatment of Offenders 1980,
A/CONF.87/14/Rev.1, Resolution. 9, Specific needs of women prisoners, para. 2.

A/HRC/30/37, annex, paras. 12-15, 67-71.

Bangkok Rules, rules 57-63.

Convention on the Rights of the Child, art. 3 (1); Bangkok Rules, rules 64; UN Guidelines for the
Alternative Care of Children, A/RES/64/142, para. 48; Human Rights Council Resolution 10/2, para.
13. See also Nelson Mandela Rules, rule 29.

A/HRC/39/45/Add.1, para. 38; A/HRC/45/16, para. 58.

Revised deliberation No. 5 on deprivation of liberty of migrants (A/HRC/39/45, annex), para. 17.
Ibid, para. 17; A/HRC/36/37/Add.2, paras. 28, 30.

A/HRC/36/37/Add.2, para. 28.

A/HRC/39/45/Add.2, paras. 48-50, 60-64, 86(c), 89; A/HRC/41/33, paras. 44, 80(d), 83(d).
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11.  States should consider, in particular, measures to ensure that detention does not result
in the unnecessary separation of women from their children,® as this may violate the right to
protection of the family®® and the rights of children not to be separated from their parents
against their will.2°

Deprivation of liberty of women on discriminatory grounds

12.  The Working Group regards deprivation of liberty as arbitrary when it constitutes a
violation of international law on the grounds of discrimination based on birth, national, ethnic
or social origin, language, religion, economic condition, political or other opinion, gender,
sexual orientation, disability, or any other status, that aims towards or can result in ignoring
the equality of human beings. 2 These prohibited grounds of discrimination are
non-exhaustive.??

13.  Accordingly, the arrest or detention of women on the basis of their sex or gender is
prima facie discriminatory, in violation of articles 2 and 7 of the Universal Declaration of
Human Rights and articles 2 (1), 3 and 26 of the International Covenant on Civil and Political
Rights (the ‘Covenant’), and therefore constitutes arbitrary detention.??

14.  As women often experience multiple and intersecting forms of discrimination?* they
may be particularly vulnerable to being arrested or detained on the basis of discriminatory
grounds.?® States must address and take into account the situation of women who face
particular discrimination which may lead to their arbitrary detention, including, but not
limited to, girls; women with disabilities, including psychosocial and intellectual disabilities;
lesbian, bisexual, transgender women and intersex people; non-nationals, including migrants
regardless of their migration status, refugees and asylum seekers, internally displaced
women, stateless women and trafficked women or women at risk of being trafficked; women
accused or convicted of a crime; women who have or are suspected to have engaged in the
preparation, commission or instigation of acts of terrorism; women drug users; women with
dementia; women human rights defenders and activists; older women; women living with
HIV/AIDS and other serious communicable or chronic diseases; indigenous women; sex
workers; minorities as based on national or ethnic, cultural, religious and linguistic identity,
and women who are targeted for violating traditional gender stereotypes and norms (e.g. for
honour-related offences).?®

15.  In determining whether a woman has been arbitrarily detained on the basis of
discriminatory grounds, relevant factors to consider may include whether:

(@)  the deprivation of liberty was part of a pattern of persecution against the
detained woman (e.g. a woman was targeted on multiple occasions through previous
detention, acts of violence or threats);?’

(b)  other persons with similarly distinguishing characteristics have also been
persecuted;
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Bangkok Rules, rule 58; Opinion No. 75/2017, paras. 58, 63.

International Covenant on Civil and Political Rights, art. 23; International Covenant on Economic,
Social and Cultural Rights, art. 10.

Convention on the Rights of the Child, art. 9; A/HRC/20/24, para. 40.

A/HRC/36/38, para. 8 ().

The Working Group may determine that an individual or group has been deprived of their liberty on
the grounds of discrimination on the basis of “any other status”; see, e.g. Opinion No. 45/2016, para.
44,

See, e.g. Opinions No. 33/2020; No. 61/2018; No. 1/2016.

See, e.g. Committee on the Elimination of Discrimination against Women, General recommendation
No. 33, para. 8.

See, e.g. Opinion No. 1/2016, para. 38.

A/HRC/30/37, annex, para. 8; A/HRC/36/37, para. 46.

See, e.g. Opinion No. 61/2018, para. 72.
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(c)  the authorities have made statements to, or conducted themselves toward, the
detained woman in a manner that indicates a discriminatory attitude (e.g. female detainees
threatened with rape or forced to undergo virginity testing);?

(d) the context suggests that the authorities have detained a woman on
discriminatory grounds or to prevent them from exercising their human rights (e.g. women
human rights defenders detained after expressing their political opinions);?® and

(e)  thealleged conduct for which the woman is detained is only a criminal offence
for members of her group (e.g. criminalization of abortion).

16.  The prohibition of detention on discriminatory grounds includes both de jure and de
facto discrimination.

17.  Women must not be deprived of their liberty on the basis of laws which are de jure
discriminatory, such as laws which solely or disproportionately affect women, including laws
which directly target women in relation to their sex or gender, or which are based upon
traditional gender stereotypes and norms. 3! Further, laws which criminalize forms of
behaviour that are not criminalized or punished as harshly if they are performed by men or
forms of behaviour that can be performed only by women are prima facie discriminatory.2
This includes offences related to the exercise of reproductive rights, such as abortion, and
certain sexual and/or “honour”-related offences such as adultery and prostitution.® In some
circumstances, detention pursuant to discriminatory laws may constitute arbitrary detention
on the grounds that the law violates international human rights standards and consequently
the detention lacks a legal basis.>*

18.  States must urgently review their legislative frameworks and amend or repeal any
such laws that lead to the discriminatory deprivation of liberty of women.3®

19.  States must ensure that women are not subject to de facto discrimination resulting in
the deprivation of their liberty. Laws, policies and practices must not be applied in such a
manner so as to result in or have the effect of women being deprived of their liberty directly
or indirectly because of their sex or gender.® Accordingly States should review legislation,
charging practices, arrest procedures and profiling practices to ensure that they do not
discriminate against women. For example, ostensibly gender-neutral laws must not be
applied or enforced in a manner which disproportionately impacts women,3” or which targets
or profiles particular women because of their sex, gender or other protected characteristics.
In addition, States must take steps to eliminate gender stereotyping of women in the criminal
justice system, and ensure that women are not detained on the basis of non-conformity with
gender stereotypes or due to harmful and patriarchal cultural norms.3®

%8 See, e.g. Opinion No. 1/2016, para. 37.

29 See, e.g. Opinion No. 24/2015, para. 44.

30 See, e.g. Opinions No. 19/2020, para. 73; No. 68/2019, para. 115.

81 Committee on the Elimination of Discrimination against Women, General recommendation No. 33,
paras. 21-22.

32 lbid, paras. 47, 51 (1).

3 See infra paras. 66-68.

34 AJHRC/36/38, para. 8 (a); see Opinion No. 42/2012, para. 29 (even when the arrest and detention of a
person is carried out in conformity with national legislation, the Working Group is mandated to
ensure that the detention is also consistent with international human rights law); see generally
Opinions No. 4/2019, para. 49; No. 69/2019, para. 21; No. 40/2018, para. 45; No. 1/2018, paras. 60,
65; No. 43/2017, para. 34; No. 14/2017, para. 49; Human Rights Committee, General comment No.
35, paras. 11-12.

35 Convention on the Elimination of All Forms of Discrimination against Women, art. 2; Committee on
the Elimination of Discrimination against Women, General recommendation No. 33, para. 21.

3 Committee on the Elimination of Discrimination against Women, General recommendation No. 28,
para. 5.

37 See, e.g. A/[HRC/45/16/Add.2, para. 43.

38 See, e.g. Opinion No. 61/2018, para. 72.

39 Committee on the Elimination of Discrimination against Women, General recommendation No. 33,
paras. 7, 8, 26.
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20.  The prohibition of non-discrimination requires States to take positive measures in
order to achieve the substantive equality of women.*° In addition, States must take steps to
provide additional protection to women who may be at risk of arbitrary deprivation of their
liberty. A failure by a State to take such measures may itself constitute discrimination, leading
to arbitrary deprivation of liberty.

Conditions of detention

21.  The Working Group urges all States to implement full observance of the Bangkok
Rules and the Nelson Mandela Rules. To this end, States must ensure that dedicated and
appropriate detention facilities are available to accommodate female detainees, including
pre-trial detention facilities and prisons for convicted women.

22.  Poor, and often inhumane, conditions of detention have been reported around the
world affecting both women and men, including overcrowding, unsanitary conditions, lack
of food and water, inadequate healthcare and limited contact with family and support
networks. The Working Group considers that in certain circumstances, conditions of
detention may severely and adversely affect the ability of women to challenge the legality of
their detention and to participate in their own defence, in violation of the right to the equality
of arms and to a fair trial.** Moreover, such detention conditions are contrary to international
human rights law and raise issues of torture or cruel, inhuman or degrading treatment or
punishment.*?

23.  The Working Group recognizes that women experience additional and different
obstacles relating to conditions of detention based on their sex or gender. In this regard, a
number of recurring issues of concern regarding the conditions of detention of women have
come to the attention of the Working Group, including:

(@)  Torture or cruel, inhuman or degrading treatment of female detainees, *®
including rape and sexual assault (and threats thereof) during interrogation and detention;**

(o)  Lack of dedicated detention facilities for female detainees*® and failure to
provide separate facilities for female and male detainees;*®

(c)  Separation of women and children in immigration facilities;*’
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Convention on the Elimination of All Forms of Discrimination against Women, art. 2; Committee on
the Elimination of Discrimination against Women, General recommendation No. 28, paras. 9, 16, 24.
Universal Declaration of Human Rights, arts. 10, 11 (1); International Covenant on Civil and Political
Rights, arts. 9, 14; see Opinions No. 74/2020, para. 74 (ill-treatment, including detention in an
overcrowded cell, sleep deprivation, lack of clean drinking water and lack of access to a shower); No.
61/2020, para. 84 (physical and psychological suffering); No. 52/2018, para. 79 (j) (overcrowded,
unhygienic and inhuman conditions); No. 47/2017, para. 28 (torture, including beatings and rape);
No. 29/2017, para. 63 (severe beating and being brought to court on a stretcher);
E/CN.4/2004/3/Add.3, para. 33.

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, arts. 1
(1), 16 (1). See generally CAT/OP/27/1.

Nelson Mandela Rules, rule 1; Universal Declaration of Human Rights, art. 5; International Covenant
on Civil and Political Rights, art. 7; Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, arts. 2 (1), 16 (1); see generally CAT/OP/27/1; Opinions No.
61/2020, para. 84; No. 33/2020, para. 90; No. 21/2019, para. 44.

Opinions No. 61/2020, para. 82; No. 33/2020, para. 90; No. 31/2019, para. 38; No. 21/2019, para. 29;
No. 33/2017, para. 90; No. 1/2016, para. 37. See further, A/68/340, paras. 34-38;
CEDAW/C/ETH/CO/8, paras. 55-56; CAT/OP/27/1, para. 25.

A/HRC/42/39/Add.1, paras. 47-50; CAT/OP/27/1, paras. 29, 39.

Nelson Mandela Rules, rule 11 (a); Opinion No. 21/2019, para. 48. See CEDAW/C/ETH/CO/8, paras.
55-56; CAT/OP/27/1, para. 43.

Bangkok Rules, rules 52, 58; UN News, ‘Children separated at border, suffering alarming and
prolonged effects: UN rights experts’, 2018, <news.un.org/en/story/2018/10/1023712>.
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(d)  Failure to respect the hygiene needs of women, including inadequate facilities
that do not protect women’s privacy,*® and failure to provide personal hygiene items;*°

(e) Inadequate mental and physical health care,® including failure to consider
women’s specific health needs and failure to provide adequate prenatal and postnatal care
and treatment to women and children;>!

(f)  Searches that are used to harass, intimidate or unnecessarily intrude upon
women’s privacy and/or violate their dignity or physical autonomy, integrity or security;%
and

(g)  Failures to protect women from, and investigate, harassment and abuse from
staff and detainees.®®

Particular areas of concern

Intersectionality and causes of detention of women

24.  Women are at risk of arbitrary detention not solely due to their sex and gender, but
also due to discrimination inherently linked to other intersecting factors, which may increase
their likelihood of coming into contact with the criminal justice system and which can affect
the likelihood and length of their incarceration.5*

25.  The disproportionate incarceration of women for crimes related to poverty, such as
theft, fraud, inability to pay debts and other offences related to homelessness or poor living
conditions,® constitutes discrimination on the basis of economic condition or any other
status. States must repeal or amend any laws, policies or practices which result in the
discriminatory detention of women living in poverty,® and ensure that women living in
poverty are not profiled or targeted for detention.

26.  Women’s poverty may also result in a lack of due process and procedural safeguards
which may violate the right to fair trial. States must ensure that women without adequate
means are able to access effective legal representation at no cost.>” In addition, women must
not be imprisoned in pre-trial detention solely by reason of an inability to post hail, in
particular in relation to low-level offences,*® due to an inability to pay a fine,> or inability to
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Nelson Mandela Rules, rules 15-18; Bangkok Rules, rule 5; A/HRC/36/37/Add.1, para. 43; Opinion
No. 61/2020, para. 83; A/68/340, para. 42.

Bangkok Rules, rule 5; Opinion No. 57/2017, para. 48; Joint Amicus Curiae Submission by the
Working Group on Discrimination against Women and Girls and the Working Group on Arbitrary
Detention on the case of Joy Moses & 5 Ors v The Minister, FCT & 13 Ors (Federal High Court of
Nigeria), p. 6; A/HRC/22/44/Add.2, para. 96; A/HRC/42/47/Add.1, para. 46;
CEDAW/C/MDAJCOQI6, paras. 40-41; CAT/OP/27/1, para. 28; AL EGY 16/2020.

International Covenant on Civil and Political Rights, art. 10 (1); Nelson Mandela Rules, rules 24-35;
Bangkok Rules, rules 10-18; Opinions No. 61/2020, para. 92; No. 21/2019, para. 48; No. 48/2017,
para. 51; A/HRC/36/37/Add.1, para. 43. See also CEDAW/C/BLR/CO/8, para. 44;
CEDAW/C/GBR/CO/8, paras. 57-58.

Nelson Mandela Rules, rule 28; Bangkok Rules, rule 48; Opinion No. 35/2016, paras. 19-20;
A/68/340, paras. 44-50; CEDAW/C/KHM/CO/6, paras. 44-45; CAT/OP/27/1, para. 28; AL EGY
16/2020.

Nelson Mandela Rules, rules 51-52; Bangkok Rules, rules 19-21; Opinion No. 61/2020, para. 83;
CEDAWI/C/49/D/23/20009, para. 2.7; A/68/340, para. 43; CAT/OP/27/1, para. 27; AL EGY 16/2020.
Opinion No. 61/2020, para. 22; CEDAW/C/BLR/CO/8, para. 44; CEDAW/C/ZWE/CO/6, paras. 45—
46.

A/HRC/39/45/Add.2, para. 66; A/HRC/41/33, paras. 34, 51-53.

A/HRC/39/45/Add.2, paras. 60-64, 89(a), 90(a); A/HRC/41/33, para. 52.

A/HRC/41/33, para. 81 (d).

International Covenant on Civil and Political Rights, art. 14 (3) (d); Human Rights Committee,
General comment No. 32, para. 10; A/HRC/30/37, annex, paras. 12-15, 67-61; Opinion No. 57/2012,
para. 22.

Committee on the Elimination of Discrimination against Women, General recommendation No. 33,
paras. 47 (d), 51 (p).

See, e.g. Opinion No. 10/2010.
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pay a bond in relation to administrative or immigration detention.®® In particular, States
should implement measures to ensure that women’s income and capacity to pay should be
taken into account in setting bail, bonds and fines, with such amounts limited to that which
is necessary to secure the woman’s appearance or to protect the community.®* Additionally,
the lower social and educational status of women may in some cases lead to the violation of
their fair trial rights (e.g. women may be less likely to understand the charges or the legal
procedure, or less likely to be properly consulted by defence counsel owing to their status in
society or through having a male family member acting on their behalf).

27.  The Working Group is concerned by the discriminatory application of public order
offences such as loitering, vagrancy, public nuisance and public indecency, which are often
applied to women experiencing poverty® and women sex workers.®® To the extent that such
laws are so vague or broad so as to breach the principle of legal certainty, the detention of
women under such laws may lack a legal basis, and therefore constitute arbitrary detention.5

28.  Inthis connection, women sex workers are routinely targeted by law enforcement and
subject to arbitrary arrest and detention, which is ultimately premised upon the social control
of women’s morality and sexuality.®® The direct criminalization of sex work, or the indirect
targeting of sex workers for public order offences such as vagrancy, is discriminatory and a
violation of international law.%® States must repeal laws which directly or effectively
criminalize sex work, and cease any practices which target, arrest and detain women in
relation to sex work.%”

29.  Criminal and administrative detention as a result of drug control laws and policies
disproportionately affects women®® and can constitute arbitrary detention.®® Women have
high rates of imprisonment for drug related offences, with approximately 35 per cent of
women in prison incarcerated for drug offences in comparison to only 19 per cent of male
prisoners.”® The causes of women’s interaction with the criminal justice system in relation to
drug offences are complex, and are often linked to other factors such as poverty and
coercion,”* and may also reflect systemic gender inequality in society more broadly.

Detention of women in relation to reproductive health

30.  The Working Group remains deeply concerned regarding the continued practice of
detaining women in relation to the exercise of their fundamental reproductive rights.

31.  The criminalization of forms of behaviour that can only be performed by women is
prima facie discriminatory, and therefore laws which criminalize conduct related to the
consequences of a lack of access to and enjoyment of the highest attainable standard of health,
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or that criminalize the exercise of women’s reproductive rights must be considered as prima
facie discriminatory.”

32.  Many States continue to prohibit or severely restrict women’s access to safe services
for the termination of pregnancy, exposing women to criminal liability and associated
detention for seeking or obtaining abortions, with no exceptions or allowance for extenuating
circumstances.” Such laws reflect a form of gender stereotyping, instrumentalizing women’s
bodies, and in effect penalizing women for conduct which contravenes socialized gender
roles and expectations.’™

33.  Laws which criminalize or severely restrict women’s access to abortion are not only
prima facie discriminatory, but may also constitute gender-based violence” and may violate
a number of other provisions of international human rights law, including a woman’s right to
life”® and the prohibition against torture or cruel, inhuman or degrading treatment.””

34.  The Working Group is particularly concerned about the practice, in some States and
regions, of criminalizing women who suffer obstetric emergencies.” Laws which criminalize
miscarriages and other pregnancy complications which result in the death of the foetus are
prima facie discriminatory and reflect systemic gender discrimination in which women are
often expected to place the potential life resulting from their pregnancy above their own life.”
The detention of women in these circumstances is unnecessary, disproportionate and serves
no legitimate purpose.?’ Obstetric emergencies should be treated as a medical emergency
with appropriate physical and mental healthcare provided to women as a matter of urgency.

35.  The detention of women in relation to obstetric emergencies also reflects structural
problems surrounding women’s ability to access and enjoy the highest attainable standard of
health. In particular, restrictive abortion laws and policies disproportionately impact upon
marginalized and disadvantaged women, particularly women living in poverty,8 reflecting
deep discrimination against economically disadvantaged women who are unable to access
necessary healthcare, including reproductive healthcare.®

36. In addition, the detention of women in these circumstances is often accompanied by
a lack of due process,® with women suffering systemic violations of their procedural rights
such as a lack of effective legal assistance,® the irregular collection of evidence, such as the
practice of extracting confessions from women seeking emergency care,® and the assessment
of evidence through a gendered lens based on stereotypes concerning women’s role in
society.%

37.  The Working Group is also concerned about other laws, policies and practices which
result in the detention of pregnant women, or women who have just given birth. Pregnant
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women must not be shackled or otherwise restrained during transfers to hospitals,
gynaecological examinations and birth.8” Laws, policies and practices which result in the
post-delivery detention of women and their new-born children in public and private
health-care facilities due to their inability to pay their medical bills® are prima facie
discriminatory and may constitute an arbitrary deprivation of liberty. In addition, civil laws
which allow for the confinement and involuntary treatment of pregnant women suspected of
substance abuse are also prima facie discriminatory in that a woman’s pregnancy, and
therefore her gender, is the factor leading to the deprivation of liberty.® Any confinement of
women in these circumstances must take place voluntarily and be accompanied by sufficient
due process guarantees.®

38.  Finally, States must ensure that women’s rights to sexual and reproductive health are
respected and ensured during any periods of detention. Women must not be subject to forced
or coerced sterilization whilst in detention, including in administrative detention or detention
in health-care facilities,®* and must not be detained for the purpose of forcibly administering
such services.

Detention of LGBTIQ+ persons

39.  Lesbian, bisexual, transgender and queer women and intersex persons continue to be
subject to arbitrary arrests and detention solely by reason of their sexual orientation or gender
identity or expression. In addition, when deprived of their liberty, LGBTIQ+ persons are at
significant risk of violence, sexual abuse and other violations of their human rights.

40.  The arrest or detention of individuals based on discriminatory grounds, including on
the basis of their actual or perceived sexual orientation or gender identity, is per se arbitrary
under international law and in violation of articles 2 (1), 3 and 26 of the Covenant and articles
2 and 7 of the Universal Declaration of Human Rights.®2

41.  The criminalization of sexual relations between consenting adults, or of a person’s
gender identity and expression, such as laws prohibiting cross-dressing or imitating persons
of the opposite sex,* is prima facie discriminatory and constitutes an arbitrary interference
with the privacy of individuals in violation of article 17 of the Covenant and article 12 of the
Universal Declaration of Human Rights. ®* Accordingly, the arrest and detention of
LGBTIQ+ persons on the basis of such laws is arbitrary not only as it constitutes a violation
of international law on the grounds of discrimination based on sexual orientation or gender
identity,®® but also because there is no legal basis for such detention as such laws violate
States’ obligations under the Covenant and the Universal Declaration of Human Rights.%

42.  In addition, the arrest and detention of LGBTIQ+ persons on the basis of their sexual
orientation or gender identity, such as in relation to morality, debauchery, crimes against the
order of nature, public or grave scandal, or indecent act offences ® are similarly
discriminatory and in violation of international law.%
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43.  States must urgently review any such criminal laws and amend or repeal any
provisions which discriminate against the LGBTIQ+ community to bring them into line with
international standards.

44.  Practices such as “reparative therapies” or “conversion therapies”, as well as other
forms of intrusive and irreversible treatments, continue to be forcibly administered upon
LGBTIQ+ persons without their consent and in violation of their human rights.1®° LGBTIQ+
persons must not be detained for the purposes of forcibly administering such therapies, both
in private and public facilities such as hospitals, psychiatric institutions, specialized camps,
places of worship or in the home.*

45.  LGBTIQ+ persons are particularly vulnerable to discrimination, violence and torture
and ill-treatment contrary to international human rights law when deprived of their liberty.102
The Working Group is concerned by ongoing reports of disproportionate and systemic
gender-based violence and abuse against LGBTIQ+ persons in detention, particularly the
significantly higher prevalence of sexual assault against LGBTIQ+ persons, including the
“corrective rape” of leshian detainees.!®® To the extent that these conditions contravene the
prohibition of torture or cruel, inhuman or degrading treatment and are employed with a
purpose to punish, coerce a confession or to further discriminate against LGBTIQ+ persons,
the detention of those persons is arbitrary.%

46.  States must take measures in order to protect the rights of LGBTIQ+ persons in
detention, and to address their specific and unique needs, including establishing appropriate
gender-specific conditions of detention.1%

47.  Transgender women should not be automatically placed in male prisons, noting their
increased risk of sexual assault and rape.1%® The facilities in which LGBTIQ+ persons are
placed should be determined on a case-by-case basis, having due regard to each individual’s
gender identity and expression,'%” and in accordance with the provisions of the Bangkok
Rules.

Detention of non-nationals, including migrants, asylum seekers and refugees

48.  The Working Group reiterates that States are obliged to respect and ensure the rights,
including the right to personal liberty, of everyone within their territory or subject to their
jurisdiction regardless of nationality or statelessness. %® Accordingly, States have an
obligation to ensure that non-national women, including migrants, asylum seekers and
refugees are not arbitrarily deprived of their liberty within their territory or subject to their
power or effective control. This includes the administrative detention of women
non-nationals in immigration detention, whether in recognized or non-recognized centres.

49.  Any deprivation of liberty in the context of migration must meet the standards set out
in article 9 of the Covenant. In particular, administrative detention of women migrants must
be an exceptional measure of last resort, applied for the shortest period and only if less
restrictive alternatives have been considered and found inadequate to meet legitimate
purposes.t®®
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50.  Detention in the course of migration proceedings must be justified as reasonable,
necessary and proportionate in the light of the circumstances specific to the individual case.!'°
Accordingly, the detention of migrant women must only take place in the context of an
effective individualized assessment of the necessity of detention,*'! and States must seriously
consider alternatives to detention.!2

51.  The detention of women non-nationals who are pregnant or are nursing shall be
avoided.'*® Where migrant women are accompanied by their children, States must consider
alternatives to detention for the entire family unit in each individual case,!** particularly
because children cannot be detained by reason of their parent’s migration status,!®> and
should not be separated from their parents.!

52. The Working Group is particularly concerned that women asylum seekers and
refugees are routinely deprived of their liberty for extended periods pending the resolution
of their claims. The prolonged administrative custody of women asylum seekers, immigrants
or refugees without the possibility of administrative or judicial review or remedy constitutes
arbitrary detention.'?’

53.  Particularly given the prolonged nature of immigration detention, the Working Group
reiterates the obligations of States to ensure that conditions in immigration detention address
the gender-specific needs of women detainees.''® In particular, women non-nationals should
be separated from men, unless they are part of a family unit.°

Women human rights defenders

54.  Human rights defenders are often deprived of their liberty as a result of the exercise
of their fundamental rights under articles 18, 19, 20 and 21 of the Universal Declaration of
Human Rights and articles 18, 19, 21, 22 and 25 (1) of the Covenant. Further, it is recalled
that human rights defenders fall within their own protected class for the purposes of
determining whether an individual has been detained on a discriminatory ground for the
purposes of Category V.12

55.  The Working Group is gravely concerned by the frequent complaints it receives in
relation to women human rights defenders, including women’s rights activists.??* It is clear
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that in many cases women are targeted because of their activities as human rights defenders,
including peaceful advocacy, demonstrations and other forms of activism.1?2

56.  The Working Group is of the view that women human rights defenders face risks that
are gendered and intersectional.}?® Indeed, numerous complaints received by the Working
Group allege that women human rights defenders have been subjected to harassment,?*
sexist attacks,? torture and threats of sexual assault,'?® demands to undergo virginity
testing, 1?7 institutionalization or threats thereof,?® and public shaming.?® The Working
Group reiterates that States must ensure that women human rights defenders can perform
their important role in accordance with international human rights law, including ensuring
that they are not subject to excessive or indiscriminate use of force, arbitrary arrest or
detention, torture or other cruel, inhuman or degrading treatment or punishment, enforced
disappearance, abuse of criminal and civil proceedings or threats of such acts.*3

Women in political and public life

57.  The Working Group is concerned about complaints of arbitrary deprivation of liberty
it has received relating to women’s participation in political and public life, including the
targeting of women who hold public office or seek to do so and women who have been
publicly critical of the Government or who are members of opposition groups.'*! In these
circumstances, arbitrary deprivation of liberty is not only a direct attack on the full
participation by women in political and public life and their enjoyment of their human rights,
but may also discourage the participation of women in public discourse more broadly and
marginalize their voices.

58.  The right to participate in public affairs is provided for in article 21 of the Universal
Declaration of Human Rights and article 25 of the Covenant.'*? These rights are furthered by
the rights to freedom of expression, peaceful assembly and association under articles 19 and
20 of the Universal Declaration of Human Rights and articles 19, 21 and 22 of the Covenant.
In this regard, the Working Group recalls that criticism of Government is permissible in a
democratic society and protected by the freedom of opinion and expression.**3

59.  When a woman is arrested and detained as the consequence of the exercise of the
aforementioned rights, or when a woman is detained on the basis of discriminatory grounds
such as sex, gender or political or other opinion, her deprivation of liberty may be considered
arbitrary by the Working Group, including under categories Il and V of its Methods of Work.
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Deprivation of liberty by private actors

60. The Working Group has affirmed on a number of occasions that it will consider
deprivation of liberty in all its forms, not only for the purpose of criminal proceedings, but
also under administrative and other fields of law.*** The Working Group wishes to recall that
the deprivation of personal liberty occurs when a person is being held without his or her free
consent, including under house arrest.’*® Deprivation of liberty may also arise from the
conduct of private actors.

61.  States not only have a duty to ensure that anyone acting on their behalf, such as State
authorities and its agents, do not infringe the right to personal liberty; they also have a positive
obligation to protect everyone in their territory or under their jurisdiction from violations of
this right by private parties, as well as obligations to investigate and punish such violations
and ensure that victims have access to effective remedies.**® The Working Group urges States
to ensure that the right to personal liberty of all women is respected in relation to the conduct
of both State and non-State actors.

62.  Guardianship laws, customs and social practices that prevent women from leaving
their family homes without the permission of a guardian may result in de facto deprivation
of liberty by their families.*3” This is a breach of both articles 12 and 26 of the Covenant and
articles 7 and 13 of the Universal Declaration of Human Rights, and amounts to
discrimination on the basis of sex or gender. The Working Group calls upon States to abolish
systems of guardianship immediately.

63.  Migrant women who are prevented from leaving the residences where they are
employed as domestic workers are subjected to de facto deprivation of liberty.**® The
Working Group has received credible reports of employers withholding employees’
documents (including passports) and salaries, to ensure that they would not leave. Employers
have reportedly resorted to false accusations of absconding as a way of exerting control over
their workers which in turn may lead to the arrest and detention of the worker by State
authorities.'®® The Working Group calls upon States to ensure that all migrants are free to
leave the homes of their employers if they choose to do so.

64. Women who are subject to trafficking, slavery and slavery-like practices are the
subject of numerous human rights violations by private actors,'° including deprivation of
liberty as guaranteed by article 9 of the Covenant and article 3 of the Universal Declaration
of Human Rights.

65.  The Working Group recalls that when private actors are empowered or authorized by
a State to exercise powers of arrest or detention, the State remains responsible for the actions
of the private actors under international human rights law.4*

Deprivation of liberty related to “honour”

66. The arrest and detention of women pursuant to laws and policies that are
gender-neutral may violate the right to equality and non-discrimination where they are
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disproportionately applied to women or where they result in harsher sentences for women
than men. This includes “honour”-related offences such as adultery or extramarital sexual
relations. %> Moreover, “honour’-related offences found in a State’s criminal law may
amount to a violation of international human rights law if they are not gender-neutral and
specifically discriminate against or target women. The Working Group considers that laws
and policies falling into either of these categories, that is, all “honour-based” offences, must
be decriminalized.

67. The detention of women in relation to “honour”-based offences which are not
criminalized in a State’s criminal laws lacks a legal basis and amounts to arbitrary
detention.*?

68.  States should ensure that evidentiary rules and procedures do not in practice
discriminate against women.** Laws and corroboration requirements that are influenced by
gender stereotypes or that disproportionately burden women in proving their innocence in
the context of “honour”-related offences may be discriminatory and amount to a denial of the
presumption of innocence.* Women who are the victims of criminal acts such as rape
(whether or not proven to the requisite standard in a criminal trial) must not be charged and
detained in relation to such acts on the basis that they have perpetrated an “honour”-related
offence.!46

Protective custody

69.  Detention of women in administrative detention or so-called “protective custody” for
the purposes of their protection will amount to arbitrary detention and may amount to torture
or ill-treatment.’#’ This includes detention to protect women from gender-based violence
including in relation to “honour”-based crimes, as well as detention that seeks to ensure that
a woman will testify against an offender in court. States are required to take measures to
ensure the protection and safety of women and should do so using measures that do not
jeopardize women’s liberty.

70.  In exceptional cases, temporary measures involving custody to protect a woman may
be applied but only when necessary and expressly requested by the woman concerned and,
in all cases, subject to supervision by judicial or other competent authorities.*® Such
protective measures shall not be continued against the will of the woman concerned. The
release of a woman shall not be made conditional upon the consent of a male relative and/or
a guarantor.14°

Shelters, rehabilitation centres and medical facilities

71. The Working Group observes that arbitrary detention can occur in health-care
settings, such as psychiatric hospitals and other institutions where individuals may be
deprived of their liberty.1

72.  While homes and shelters provide vital social care to vulnerable groups, particularly
women and children facing domestic violence, efforts must be made by States to ensure that
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A/HRC/41/33, para. 31; A/HRC/45/16/Add.2, para. 43. The emerging criminalisation of women
participating in social media is also of concern, see AL EGY 12/2020.

Universal Declaration of Human Rights, art. 11 (2); International Covenant on Civil and Political
Rights, arts. 9 (1), 15 (1); see, e.g. United Nations Assistance Mission in Afghanistan, ‘In Search of
Justice for Crimes of Violence Against Women and Girls’, 2020, p. 13.

Committee on the Elimination of Discrimination against Women, General recommendation No. 35,
para. 29 (c)—(d).

Universal Declaration of Human Rights, art. 11 (1); International Covenant on Civil and Political
Rights, art. 14 (2).

A/68/340, paras. 16-18; CEDAW/C/BLR/CO/8, para. 26.

A/HRC/27/48, paras. 78-79; AIHRC/31/57, para. 24; E/CN.4/2003/75, paras. 90-91; E/CN.4/2003/8,
para. 65; A/HRC/41/33, para. 45; CEDAW/C/JOR/CO/6, paras. 33-34.

International Covenant on Civil and Political Rights, art. 9 (1) and (4); Bangkok Rules, rule 59.
A/HRC/20/16/Add.1, para. 28; CEDAW/C/SAU/CO/3-4, paras. 61-62; AL SAU 4/2019.

Opinion No. 70/2018, para. 37.
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residents in such facilities are able to leave if they wish, including through regular monitoring
of the facilities and support in reintegrating into the community.%!

73.  The Working Group is concerned about the detention of women in rehabilitation
centres, treatment programmes and psychiatric hospitals for reasons relating to the breaching
of societal norms.'®2 The health-care system can never be used as a pretext for depriving
women of their liberty in circumstances relating to the exercise of their fundamental rights
and freedoms. 52

74.  The Working Group reiterates that deprivation of women’s liberty on the basis of actual
or perceived disability is discriminatory and contrary to international law.>* The Working
Group has received information on mental health laws which authorize involuntary
hospitalization based on an actual or perceived psychosocial disability, and mental health
treatment without obtaining the free and informed consent of the persons concerned or
providing the appropriate support to enable them to exercise their legal capacity. This form of
confinement is justified using criteria such as danger to the confined person or others and/or the
need for care and treatment, which is inherently discriminatory since it is based on the person’s
actual or perceived impairment.2>> The Working Group is concerned about cases where women
have been subjected to prolonged periods of detention in psychiatric institutions in violation of
their human rights. In some cases, they are subjected to “voluntary hospitalization”, but without
their informed consent to treatment and without the ability to leave at any time.

75.  The voluntary institutionalization of women with psychosocial disabilities needs to
take into account their vulnerable position and their likely diminished capability to challenge
their detention. If a woman does not have legal assistance of her own or of her family’s
choosing, effective legal assistance through a defence lawyer is to be assigned to act on her
behalf and the necessity of continued institutionalization is to be reviewed regularly at
reasonable intervals by a court or a competent independent body in adversarial proceedings
and without automatically following the expert opinion of the institution where the woman
is held.'>® Where detention is based on consent given by a woman’s legal guardian, the
woman should have the possibility of challenging the appointed guardian.*>” A woman is to
be released if the grounds for hospitalization no longer exist. Involuntary institutionalization
of women with psychosocial disabilities and forced treatment is prohibited.*®

COVID-19 and public health emergencies

76.  The Working Group stresses that States should ensure that measures taken in relation
to the COVID-19 pandemic take into account their specific impacts on women in detention.
Pregnant women and women who are breastfeeding should be treated as particularly
vulnerable.?®

77.  States should urgently review existing cases of deprivation of liberty of women in all
detention settings to determine whether the detention is still justified as necessary and
proportionate in the prevailing context of the COVID-19 pandemic.*®® In doing so, States
should consider all alternative measures to custody.
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9156&Lang=en>.
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78.  Where custody cannot be avoided, States must ensure that women are held in
conditions that are sanitary and that necessary protection measures are undertaken to ensure
the safety and wellbeing of women detainees, including physical distancing, provision of
protective items and quarantining of persons showing symptoms.1®* States should ensure that
women in detention have access to COVID-19 testing and vaccines. States should ensure that
preventative healthcare including screening for breast and gynaecological cancer continue to
be provided to women in detention or are resumed when safe to do. Specific efforts to
mitigate negative mental health impacts of COVID-19 measures for women in detention
should also be undertaken. 62

79.  States should ensure that changes to detention regimes, including isolation and limits
to contact with the outside world, do not unduly impact women. This includes measures that
prevent women in detention from accessing items and supplemental food ordinarily provided
by family and support networks on which they rely.163

80.  The Working Group notes that emerging research has linked lockdown measures with
significant increases in reports of gender-based violence.!5* States should ensure that any
COVID-19 measures that impose restrictions on movement amounting to deprivation of
liberty*® do not deter, prohibit or punish women from taking steps to escape gender-based
violence. Moreover, States should take proactive steps to ensure that measures are in place
to support victims of violence during the COVID-19 pandemic, including access to resources,
hotlines and a sufficient number of shelters throughout the State.

Impacts on women of deprivation of liberty of partners and family members

81.  States should recognize that women are particularly affected by the arbitrary detention
of partners and family members. Arbitrary detention of partners and family members may
lead to women assuming additional caregiving responsibilities, facing stigma or
discrimination within their communities and experiencing financial hardship.

82. Women must be able to support and seek justice for detained partners or family
members without placing their security or liberty at risk.'®® They should be able to visit
persons in detention facilities without being subjected to unnecessary invasive and
humiliating searches, or to sexual violence such as rape.*¢’

83.  Women should not be deprived of their liberty or subjected to violence during the
arrest and detention of a partner or family member.168
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UN Women, ‘From insights to action: Gender equality in the wake of COVID-19’, p. 10; European
Commission, ‘2021 report on gender equality in the EU’, pp. 4-6.

The Working Group has previously noted that mandatory quarantine in a given premise, including in
a person’s own residence that the quarantined person may not leave for any reason, is a measure of de
facto deprivation of liberty, see Deliberation No. 11 on prevention of arbitrary deprivation of liberty
in the context of public health emergencies (A/HRC/45/16, annex 1), para. 8.

See, e.g. Opinion No. 21/2019, para. 17 (10 women and 3 girls were arbitrarily detained and tortured
for peacefully demonstrating against the detention of political opponents, some of whom were their
relatives).

See, e.g. Opinion No. 73/2019, para. 95. See also A/HRC/22/44/Add.2, para. 72;
A/HRC/31/57/Add.4, paras. 37-41. Such searches are likely to be contrary to Nelson Mandela Rules,
rules 52 and 60.

Opinions No. 31/2019, paras. 8-9, 38 (woman detained and tortured after refusing to become an
informant in exchange for the release of her son); No. 18/2011, paras. 4, 5, 19 (arrest and detention of
wife and close family members to induce detainee’s surrender and as reprisals for demanding a fair
trial and basic human rights).
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84.  Women must not be made the subject of threats, especially of sexual violence, in order
to induce a detained partner or family member to make a confession.1®°

Consequences of arbitrary deprivation of liberty

85.  Arbitrary deprivation of liberty can have long-lasting, harmful impacts on women’s
lives and on those of their families. These may include stigma and social alienation,
deterioration of mental and physical health, loss of parental rights, breakup of the family unit,
loss of income, and challenges obtaining employment and housing.*"

86.  States should ensure that women in detention are provided with gender-specific
rehabilitation, treatment, vocational training and educational opportunities in order to equip
them for successful reintegration into society.!*

[Adopted on 12 May 2021]

169 Opinions No. 33/2017, paras. 90-91 (threats made during interrogation to rape mothers and sisters of

detainees); No. 29/2016, para. 20 (threat of rape of family members); No. 14/2016, paras. 10, 12, 13
(threat to arrest family members and place children in social care).

170 See, A/68/340, paras. 66-80.
171 See among others, Bangkok Rules, rule 46.
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