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IHoompenue n 3amMTA BCeX MPaB YeJOBEKa,
TPAKIAHCKHUX, MOJUTHYECKHX, IKOHOMHAYECKHX,
CONMAJILHBIX H KYJIbTYPHBIX NPAaB,

BKJIIOYAs MPABO HA Pa3BUTHE

Joxnax Padoye rpynnbl 10 HACHJIbCTBEHHBIM WJIH
HEeJ00POBOJILHBIM MCYE3HOBEHHAM O CTAHAAPTAX

U TOCYIAPCTBEHHOI NMOJMTHKE B LeJIsIX IPOBeAeHUs

3¢ (PeKTUBHOIO PACC/IeIOBAHUS CJIY4YaeB HACUJIbCTBEHHOI 0
HCYE3HOBEHHA* **

Pe3zrome

CekperapuaT MMeeT 4ecTh NpenpoBoAuTh COBETy MO IpaBaM YeIOBEKa JOKJIaka
Paboueii rpymnITel 10 HACUIBCTBEHHBIM HITH HETOOPOBOJIBHBIM HCUE3HOBEHHUSIM O CTAaHAAPTAX
Y TOCYIapCTBEHHOI! MOJIMTHKE B LIEIISIX IPOBEIeHHUS 2P (HEKTHBHOTO pacciieIoBaHus Clly4aeB
HACHJILCTBEHHOT'O MCUE3HOBEHUS.

B »stom gpoxmame PabGouas rpymnma oOpamjaeT BHUMaHHE MEXIyHApOJIHOTO
coobmiecTBa Ha O€3HAKA3aHHOCTh KaK OTJIMYMTENBHYIO YepTy HACHIbCTBEHHBIX
ucuesHoBeHnit. OHa MpoJODKaeT HAOMIOJATh BBI3BIBAIOIIYI0 TPEBOTY IPAKTHKY
0e3HaKa3aHHOCTU KaK B CBSI3H C MpOIJIBIMU aKTaMU HACUJIbCTBEHHBIX PIC‘Ie3HOBeHPII>i, TakK 1
B CBA3U C HOBBIMH MCUC3HOBCHUAMU, IPOUCXOJANIUMHU B PA3JIMYHBIX YaCTAX MUPA.

be3HakazaHHOCT, MOKET OKa3bIBaTh MHOTOKPAaTHOC BOSI[GFICTBI/I@, NpUYUHAS €IS
OonplIvie CTpagaHus M MydYeHHs XepTBaM M HX ceMbiM. Pabouas rpymma cuuTaer, 4To
MEXIYHapOJHOE COOOIIECTBO HE JODKHO OCTaBaThCAd HEHTPAIBHBIM IEpe]] JIMIIOM TaKUX
cTpamaHuii. BmecTo 3TOro OHO JODKHO AaKTHBH3MPOBAaTh YCWIHS B  00JIaCTH
COTpYAHUYECTBA, YBECIUYUTDH 00beM IIOMOI1IH, HpG}IOCT&BJ’IHGMOIﬁ KEpTBaM, U MPOBOJAUTH
cyneOHBIe paccieIOBaHMs U MPECIeOBaHUs KaK Ha MECTHOM, TaK ¥ Ha MEXIYHapOIHOM
YPOBHSIX.

Ha ocHOBaHMHU TOCTUTHYTON JOTOBOPEHHOCTH HACTOSIIUM JOKIAA U3aeTcs Mo3IHee
MPEIYCMOTPEHHOTO CPOKA €ro IyOIMKAIHU B CBSI3H C 00CTOSATEIHCTBAMH, HE 3aBHCSAIINMHU

OT MPEACTABISIOMNX AOKITA JIHII.

[IpunoxkeHre K HACTOSAMIEMY JOKYMEHTY PacIpOCTPaHIECTCS B TOM BHJE, B KOTOPOM OHO OBLIO
MOJTY4€HO, TOJBKO Ha TOM SI3BIKE, HAa KOTOPOM OBLIO MPEICTABICHO.
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OTnuuuTeNbHBIE KOMIIOHEHTHl HACHJIBCTBEHHOTO WCUYC3HOBCHHS, B YaCTHOCTH
ydacTHE TOCYAapCTBEHHBIX MOJDKHOCTHBIX JIMI] M TIONBITKM yTaWBaHUS HHPOpMAnuU U
COKPBITHSl TIPECTYIUIEHHSA, TPEOYIOT, YTOOBI pacciefoBaHHE IPOBOIWIOCH B YCIOBHUSX,
OTJIMYAIOIINXCS] HE3aBHCUMOCTBIO ¥ aBTOHOMHMEHA.

3agep)KKM B TIPOBEICHWM pAcCICJOBAaHWH OOBIYHO SBISIOTCA PE3yIbTaTOM
MHOTOYHCIICHHBIX HPEMSTCTBHI, ¢ KOTOPBIMH MPUXOIUTCS CTAIKUBATHCS B XOJ€ CyJeOHBIX
pa30upaTenseTB, BKIIOYAas YHHUTOXKEHHE WIH yTpaTy JOKa3aTeNlbCTB, a TaKKe KOHYMHY
UCTIONIHUTENCH, MOTEPNEBIIMX M cBuaeTenci. Takwe MpPensTCTBHA MOTYT (aKTHIECKU
IPUBOANTH K OE3HAKA3aHHOCTH.

Pabowas rpymnma mpuxomuT K BBIBOLY O TOM, 9TO 3((eKTHBHOE paccieOBaHUE
HACHJIbCTBEHHBIX MCUYEC3HOBEHUH JOJDKHO BKIFOYATh MHGOPMALUIO O MECTOHAXOXKACHHH U
CyAb0e HCYE3HYBIINX JIHL], 00CTOATENBCTBAX UX HCUC3HOBEHUS U TMYHOCTH UCTIOTHUTEIICH.
Takoe paccrnenoBaHHe HE TOJBKO TPEOYeTCs B COOTBETCTBHH C MEKIYHAPOAHBIMH
00s13aTeNECTBAMH TOCYIApCTBa, HO M SIBIIETCS HAMIYYIIAM CIIOCOO0M 3(]deKkTuBHON
00pp0BI ¢ Oe3HaKa3aHHOCTHIO M peaNH3alid IpaBa Ha yCTAHOBJICHHWE MCTHHBI KaK JUISA
JKEPTB, TaK U JJI1 OOLIECTBA B IIEITIOM.

VcTournKkaMu pUMepOB, YIOMSHYTHIX B TOKIIAJE, SBIAIOTCS: CIIydal, O KOTOPBIX
OpuT0 coobmeHo Pabodeil rpymme m KOTOphle OBUIM BKJIFOUEHBI B €€ JOKJIAJBI, WHBIC
myOnu4HbIe MOKIaAbl yupeskneHnid Opranm3annn OObennHEHHBIX Hammil wnm apyrux
MEXTYHAPOJHBIX OPTaHU3AINI; TIpeACTaBICHNUs, TOTy4YeHHbIe Pabodeii rpymmoii B OTBET Ha
TPU3EIB K TOCYIapCTBaM HaNPaBISITh MAaTePHAIBI U BOIIPOCHUK; HHPOPMAITHUS, TTOTydeHHAS
OT JKCIIEPTOB, KOTOPHIE YYACTBOBAIH B COBCIIAHWH, NMPOBEICHHOM IapalUIebHO C CTO
nIecTHanaToi ceccuer Paboueit rpynmet B JKenese B centsiope 2018 roza.

2 GE.20-10542



A/HRC/45/13/Add.3

|. Bsexenue

1. HacunbcTBeHHOE HCUE3HOBEHHUE OTJIMYACTCSA OT ApyTux HpeCTyHJ’IeHI/Iﬁ IIpOTUB
CBOGO)II)I muaHoctH. U B L[eKJ'IapaHI/II/I O 3aluMTC BCCX JIMI OT HACHJIIBCTBCHHBIX
PIC‘-Ie3HOBeHHﬁ, uB Me)Kz[yHapoz[Hoﬁ KOHBCHIIMH JJIA 3alIUTHI BCCX JIUI] OT HACHJIBCTBCHHBIX
HCYE3HOBEHMI NOAYCPKUBACTCA, YTO OTO — IMPECTYIUICHUC, XapaKTCPUIYIOUICCCA KakK
Y4aCcTUEM IroCyJapCTBCHHBIX JOJKHOCTHBIX JIWII, 1160 JIMI WK T'pYHIL JInL, ,Z[eﬁCTByIOHIPIX
C paspCuiCcHus, Ipu NOAACPIKKE UIIU C COTJIaCHUA IoCyAapCTBa, TaK U OTKa30M MPU3HATD, YTO
UMCJIIO MCCTO JIMIOICHHUC CBO6OILLI WJIn COKPBITHC I/IH(I)OpMaIII/II/I o Cy)lb66 nim
MECTOHAXOXJACHUNU HCUYC3HYBLICTO JIMIA. Yuyactue rocygapCctBa 4YacToO MNPUBOAUT K
0e3HaKa3aHHOCTH MCIIOJIHUTEIEH.

2. Ha nmporsoxkenun  gecstuineruit  Pabouast rpymma — o0pamiaer  BHUMAaHUE
MEXKIYHApOJHOrO COO0IIeCTBA Ha MPOOJeMy CTPYKTYPHOW Oe3HAKa3aHHOCTH B Clydae
HACUJILCTBEHHOTO Hcue3HoBeHHs. B 1993 roay mocie KOHCYJIbTAIlMii C roCyIapCTBAMH,
POJICTBCHHUKAMHU HCYE3HYBIIUX JIMIl M OPraHM3al[MsIMH TIPaKIaHCKOro OOIIecTBa OHa
BLIH}/CTI/IJ'I J0KJIag C H3JI0XKCHUEM peKOMCHHaHHﬁ, HaHpaBHeHHLIX Ha 06eCHe‘IeHI/Ie
OTBCTCTBCHHOCTHU U Hpe[[OTBpaHleHI/Ie 6C3HaKaSaHHOCTI/I B CBA3U C aKTaMH HACUJIBCTBCHHBIX
HACYE3HOBEHMIAL.

3. PabGouass Tpymma HEOJHOKPATHO MOMYEPKUBAIa, 4YTO 3(P(PEKTHBHOE YroJOBHOE
pacciejoBaHHEe HMEET pelIarolee 3HadeHHE HE TOJBKO Ui COOJIONCHHUs MpaBa Ha
paBoOCyaAn€, HO U IJIsI BBINIOJIHCHUA O6H33TeJ'II)CTBa IO PO3BICKY HMCYE3HYBHICTO JHMLIA U
OCYIIECTRIICHHS T[paBa Ha YCTAHOBJEHUE UCTHUHBI M BO3MEIIEHHE YIepOa, MOCKOIBKY TH
MpaBa TECHO B3aUMOCBSI3aHbBIZ,

4, Tem He MeHee Pabouast rpymma TmoO-TpeKHEMY HAOIIOMAAaCT MPOTHBOJCHCTBHE
COOTBETCTBYIOIINX CyOBEKTOB, KOIJa pedb 3aXOAUT O TLIATEIILHOM DPAacCieJOBaHHU BCEX
yTBEPIKICHHUIT 00 HCUC3HOBEHHSX M IIPHUBJICUCHUH UCTIONHUTENICH K OTBETCTBEHHOCTH. Jlaxe
B YCJOBHSX, KOTJa HMMEETCsl IMOJHMTHYecKas BoJisi K OopbOe ¢ Oe3HaKa3aHHOCTBIO W
pPacCMOTPEHUIO CJIyYaeB HACHIbCTBCHHBIX HCYE3HOBCHHH (B OCHOBHOM B paMKax
MEePEXOMHBIX MPOIECCOB), MPEMATCTBUEM IS X 3aBEPIICHHS YacTO SIBISCTCS OTCYTCTBHE
JIOCTATOYHBIX MHCTHUTYIIHOHAIBHBIX HHCTPYMEHTOB.

5. HaCTOSIHlI/Iﬁ JIOKJIaJl HAIpaBJICH Ha BbISABJICHUE OCHOBHBLIX 3JICMCHTOB, H€O6XOI[I/IMI)IX
Ui pa3pabOTKH M OCYIIECTBICHHS CTaHJApTOB IPOBEICHUS PACCIEIOBAHUH U
COOTBETCTBYIOIICH TrOCYylIapCTBEHHONW TOJIMTHKA B Leiiax Oomee  3ddexruBHOrO
pacciiegoBaHus CJl1y4a€B HACUJIBCTBCHHBIX HWCYE3HOBEHUH U TIPUBJICUCHUSA HCITOJIHUTEJIEH K
oTBeTCTBeHHOCTH. Kpome Toro, OyayT NpoaHaIM3UPOBaHbI MPOOJIEMbl M IeperoBas
MPAKTHKA.

6. IIpu moxnroToBke HacTosAmero nokiaana PaGodas rpymnma nmpoBena KOHCYJIBTAIlUH C
9KCIEpTaMHU B XO/I€ CBOEH CTO IIECTHAALATON ceccuu, cocTosBuIeiics B JKeHeBe B ceHTA0pe
2018 rojma, W BBHINYCTHJIA BOMPOCHHUK IS TOCYAApCTBS, a TaKXKe MpH3Baja Jpyrue
3aMHTEPECOBaHHBIE CTOPOHBI MIPEACTABUTh CBOM MaTepHuaibl’. Pabouas rpynmna Gmaronapur
rocyJlapcTBa U APYTHe 3aHHTEPECOBAHHBIE CTOPOHBI 3a MX BKIJIA].

Il. DaemeHTHI 00513aTEJILCTBA O PacC/ieJ0BAHUIO
HACHJILCTBEHHBIX MCYE€3HOBEHHN M NPENATCTBUS HA MIyTH
HX pacciie10BaHUs

7. B HacTodAIIeeC BpeM:a 00S13aHHOCTD MIPpOBOAUTL paACCICAOBAHUE 3aKpCIUICHA B
ﬂeKﬂapaIII/II/I O 3aluMTC BCCX JIMII OT HACHUJIbCTBCHHBIX HCYEC3HOBCHUM (CT. 13) n B
Mencz:yHapoleoﬁ KOHBCHIIMU I 3alIUMTHI BCEX JIMI] OT HACHJIIBCTBCHHBIX HCYE3HOBCHUM

1 E/CN.4/1994/26, mynxkr 45.

A/HRC/16/48, mynkt 39. CM. Tarxke MexIyHapOHYO KOHBEHIHIO YIS 3aI[UTHI BCEX JIHI[ OT
HACHWJIbCTBEHHBIX HCUE3HOBEHUH, IyHKT 2 cTaThu 24.

3 URL.: https://www.ohchr.org/Documents/Issues/Disappearances/QuestinnaireEtats ED_EN.pdf.
4 URL.: https://www.ohchr.org/Documents/Issues/Disappearances/StudyEffectivelnvestigation.pdf.
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(ct. 12). OTm craHmapTtel pa3pabaThIBAIUCh B TEYCHWE MHOTHX JIET Ha OCHOBE
COOTBETCTBYIOIIIEH  NIPaBOBOH MPAaKTHKH, CHOPMYITHPOBAHHOW  MEXKITyHAPOTHBIMH,
PETHOHATBHBIMH ¥ HAallMOHAIBPHBIMH CyJaMH, a TakKe IIPAKTUKH, CIOKUBIIECHCS B
Pa3INYHBIX TOCY1apCTBaX.

8. O6 o00sf3aHHOCTH TOCYJapCTB TIPOBOAWTH paccielOBaHHE C HaIIekKamei
OCMOTPHTEIBHOCTBIO NIEPBOHAYAIILHO TOBOPHIIOCH B IIEPBOM PEILCHUH MeKaMepHKaHCKOTO
CyZa Io IpaBaM 4eloBeka o neny Benackeca Podpueeca®, a 3aTeM BO MHOTHX PELICHHAX
Cynma. B mepBeix cynmeOHBIX pemeHmax Cyaa TOBOPHIOCHE O IIOJTHOM OTCYTCTBHHU
paccieoBaHUH Ha HAIlMOHAJILHOM YPOBHE BO MHOTHMX JIATHHOAMEPUKAHCKHX CTpaHax B
YCIIOBHAX PENPECCUBHBIX MOJIUTHYSCKUX PEKHMOB.

9. B cBoem pemenun 2006 rona no geny [ otibypy u op. MexaMepuKaHCKHN Cy[ IO
IpaBaM YeNOBEKa 3asBIJ, YTO 3allPCIICHHE aKTOB HACHJIBCTBEHHOTO HCUC3HOBEHHS M
CBsI3aHHAs C 3THM OOS3aHHOCTH PAcCIIENOBaTh WX W HAKa3bIBaTh HCIIOJIHUTENCH OJDKHBI
paccMaTpHBaThCs B Ka4eCTBE HOPMBI jus cogens®.

10. B crarse 13 [exmapamuu moapoOHO H3TAraloTCs 00S3aTENBCTBA, BBHITEKAIONIHE U3
0053aHHOCTH TIIATENFHO M OECHPUCTPACTHO PACCIENOBATh CIyyaW HACHUIIBCTBEHHBIX
HCUYC3HOBEHUH, MIPU ITOM YETKO YKa3bIBAETCSl, YTO TAKHE PACCIICIOBAHKS HE JOJDKHBI OBITH
OTpaHWYCHBl WM 3aTPYJHEHBl KakuM Obl TO HU ObLIO 0Opa3om. Hacrosmmit moxman
MOJICOTOBJICH C YYETOM PEKOMEHIAINi, paspabotanHbix Paboueli rpymnmoii 3a mporieamme
TOJIbl, ¥ PAKTHKU TOCYIAPCTB U APYTHX CyOBEKTOB.

A. be3oriararejibHoe MpoBedeHHe PacceT0BaAHUs HAJIEKAITUMHU
opraHamMu

11.  Crartpsa 13 Jlexmapamuu o 3aliuTe BCEX JIHIl OT HACHJIbCTBEHHBIX MCUE3HOBEHUH U
ctathsd 12 MeXIyHapOJHOW KOHBEHIMH JUIS 3aIUTBl BCEX JIMI[ OT HACHJIBCTBEHHBIX
HCUC3HOBEHUI YCTaHABIMBAIOT O00s3aTENILCTBO TocyAapcTB obecreuuts 3hhexTHBHOE
OCYIIECTBJICHHE IMpaBa Ha IMOJady IKaJoObl KOMIICTCHTHOMY W HE3aBHUCHMOMY
rOCyAapCTBEHHOMY Oprany W Ha Oe3omiaraTteibHOe, THIaTeNdbHOE, 3((EeKTHBHOE W
OeCIPUCTPACTHOE pacCieIOBaHNE TAKOH KaIOOBI.

12.  TpeGoBaHume O IPOBEACHUH OE30TIAraTEILHOIO PACCICINOBAHUS CBS3aHO C
OCHOBHBIMH IESIMM HaXOXKJICHHMS HCYE3HYBINETO 4YeJIOBEKa J>KUBBIM M 00OecreueHHs
MOJy4YeHHsI IOCTATOYHBIX JOKA3aTeNbCTB JUI YCTAHOBIEHHWS MCTHHBI M ONpEACIICHHS
JUYHOCTH HUcHonHuTenedl. OnHaKo BO MHOTHX CTpaHax HpPaBOOXPAHHUTENIBHBIE OPTaHbBI
MIPUMEHSIOT TEePHOA OXHUAAHUS [0 72 dYacoB, MpeXae dYeM HayaTh paccieOBaHUE
HCYE3HOBEHUH, 4TO MPOOIEMaTHYHO, yUUTHIBAs, YTO NEPBBIC YACHI IIOCIIE JIUIIIEHUS CBOOOIBI
SIBIISIFOTCS KITFOYEBBIMH JIJIs1 pacciieIoBaHUs HACHIILCTBEHHOTO UCYE3HOBEHHS. JTOT MEPUOT
MOTEHIMAJIbHO MOXET JAaTh MPAaBOHAPYIIMTENSIM BO3MOXKHOCTH OOOMTH Mephl 3aluThI,
YCTAHOBJICHHBIE 3aKOHOM, M IIOJIBEPTHYTh JXEPTB HE3aKOHHBIM JOMpPOCAaM, IBITKaM W,
B HEKOTOPBIX CIy4asx, BHECYJeOHBIM Ka3HIM.

13. B 9T0# cBs3M rocygapcrsa JIOJDKHBI CO3/1aTh KOHKPETHBIE MEXaHHM3MbI PaHHETO
paccMOTpeHH >Kanod AT MOTyUeHUs M paccieJOBaHUs YTBEPKICHUNA O HACHIIBCTBEHHBIX
HCYE3HOBEHHAX, KOTOPHIE SABISAIOTCS  JIETKOJOCTYNIHBIMA B  HA4YaJbHBIH  TEPHOA
ncue3HoBeHna. B coorBerctBum ¢ Jlexmapammeit (myHKT 1 cratbu 13) 3TH MeXaHHM3MBI

5 Inter-American Court of Human Rights, Veldsquez Rodriguez v. Honduras, Case No. 7920,
Judgment, 29 July 1988, para. 177.

6 Inter-American Court of Human Rights, Goiburii et al. v. Paraguay, ruling of 22 September 2006,
Series C. No. 153, para. 84. CM. myHKT 7 IPHUIOKEHHUS K HACTOSIIIEMY JOKYMEHTY B OTHOLICHUH
JPYTHUX MPELEICHTOB, a TAKXKE MaTepUaIbl Ul HACTOSIIEro J0KIa/a, mpenocTapieHHbie DoHIOM
«3a cIpaBeANUBOCTh U IIPaBOBOE rocyaapcTso» U opranusanueil « TPUAJI MnTepHamHmy, oy
Ha3BaHueM ‘“‘Mexico: aportacion dirigida al Grupo de Trabajo sobre las desapariciones forzadas o
involuntarias en vista del estudio tematico sobre normas y politicas piblicas para la investigacion
eficaz de las desapariciones forzadas” (pespans 2019 roza), myHkT 6.

URL: https://www.ohchr.org/EN/Issues/Disappearances/Pages/effective-investigation.aspx.

4 GE.20-10542


https://www.ohchr.org/EN/Issues/Disappearances/Pages/effective-investigation.aspx

A/HRC/45/13/Add.3

JOJDKHBI OBITH HE3aBUCHMBIMH M 00A3aTEIbHBIMU JUIS 0€30TIaraTelIbHOTO NPOBEICHHS
0eCTIpHCTPAaCTHOTO PacCIEeAOBaHUS BCEX YTBEP)KICHUH O HACHIIBCTBEHHBIX HCYE3HOBEHUSX.

14,  Jlexnapamus u MexayHapo/IHass KOHBSHIS IIPELYCMATPUBAIOT, 9TO TOCYIapCTBa HE
MOTYT CCBUIATBCS HA OTCYTCTBHE O(HIHMAIBHON XamoObl B KadeCTBE YBaKHTEIHHOW
OPUYUHBL UL OTKa3a B BO30YKICHUH PACCIEAOBAHUS. JTO IOJOKEHHE MPU3BAHO OMOYb
obecreynTh NPOBEACHNUE PACCIICIOBAHHM, B TOM YHCIIE B CUTYAIUsIX, KOTAa POJICTBEHHHKN
[OBEPraoTCs BEICOKOMY PHCKY PEIIPECCHH, MM B APYTUX CHUTYALUsX, KOTIa 3asBUTCIb HE
3HAET O CYLIECTBYIOLUINX MEXaHM3Max W/WIA HE MOXET WM HEe XO4YET OOLIAThCs C HUMH 110
KakuM-J100 puIrHaM’.

15.  IlpakTrKa MHOTHX CTPaH CBUAETEIBCTBYET O TOM, YTO HE)XKEIAHHE TOCYJaPCTBEHHBIX
OpraHoOB TIPOBOJUTH paccICJOBaHWE BO3JaraeT Ha pOJICTBEHHHKOB Opemst cOopa
JIOKa3aTeNbCTB M IIOMCKAa CBHAETENCH, a B HEKOTOPBIX CIydasX MAaxke OOBICK MecT
3aXOPOHEHHMS AJISI TONCKa CBOMX ONMM3KHX. BMecTe ¢ TeM, XOTs Tocy1apcTBa JOJIKHBI B3ATh
Ha ce0s1 0043aHHOCTh MPOBOJUTH PACCIECAOBAHNUS, POACTBEHHUKH U MOJAEPKHUBAIOIINE X
OpraHMU3aIIH TPAXKIAHCKOTO OOIIECTBA TODKHBI HIMETh BO3MOXHOCTh aKTHBHO y4aCTBOBAaTh
B 3TOM TIpOIIeCcCe.

16. Uto xacaercs Bompoca O «0e30TIaraTeIbHOCTH» WIM O paccieJOBaHUSAX,
MIPOBOANMBIX «HE3aMEIJTUTENBEHO», TO XOPOIIO H3BECTHO, YTO 3aTATMBAHHIE PacCIieI0BAHIN
3a4acTyI0 IIPUBOJUT K (akTHYecKol Oe3HakasaHHOCTHS. KpoMe Toro, 3TH 3a1epiKKH MOTYT
YCHINTh CTPalaHus DPOJICTBEHHHKOB HCUE3HYBIIMX JIMI,, KOTOPHIE BO MHOTHX CIydasx
0€3yCIIeIIHO HITYT CBOMX OJHM3KHX M MBITAIOTCS JOOUTHCS CIPABEAIMBOCTH M PA3IHIHBIX
¢dopmM Bo3MereHHs yepba. MexaMepHuKaHCKUH CyI 1O TpaBaM 4eJI0BeKa CUEl, YTO IIPaBo
Ha JOCTYN K MpPaBOCYJHMIO TIPEAIojiaracT MHPUHATHE BCEX HEOOXOOWMBIX Mep Ul
YCTaHOBJICHHS HCTUHBI ¥ HAKA3aHUS UCTIOJHUTEIICH B pa3yMHbIe CPOKH®.

17.  3agepXKH HHOTA MOTYT HCIIOJBb30BAThCS B KAUECTBE YMBIIIICHHOTO CPENCTBa
3aIMUTEI HCTOHUTENEH. OHU TaKXKe MOTYT OBITh CIICICTBHEM HECOBEPIICHCTBA HHCTHTYTOB,
KOTOpbIE HE PacroiaratoT JOCTATOYHBIMH BO3MOXHOCTSMHU JJISI PACCIIETOBAHUA CIOKHBIX
MPECTYIUICHMH, TAKHX KaK HACWJILCTBEHHBIC HCUYE3HOBEHHWs. Pabouas Tpymma codsia, 4To
3aJIep’KKA MOTYT TIOCTaBUTh TIOJ YIpo3y CBHIETENIEH M CIIOCOOCTBOBATH IOBTOPHOM
BUKTUMH3ALUU Y.

18. Bo MHOrHX cTpaHax, TJl¢ MMEIH MECTO CIy9al HAaCHIbCTBEHHBIX HCUYC3HOBEHHUIA,
pacciemoBaHHWs HOCHIM  OIOPOKPAaTHYECKHI  XapakTep, HCHBITHIBANIACH  HEXBaTKa
MaTepHABHBIX PECYpCOB WIIHM CIICAOBAaTeN HE WMETH HEOOXOMUMOHN CHEeIHANbHON
MOJrOTOBKH JiJIst 3P (PEKTHBHOTO MPOBE/ICHUSI TAKKX PACCIIEI0BaHUI!!.

19. B 10 ke BpeMs ClleAyeT TOMUYEPKHYTh, UTO OOA3aHHOCTH MPOBOAUTDL TIIATEIHHOE
pacciejoBaHie HE JOJDKHA TPHBOIUTH K IOCIIEHTHOMY WJIH HEOIPaBIaHHO CKOPOMY
paccienoBanuio?,

CM., HanpuMep, ccblIky Ha [lopryramuro nu @paHIMIO B MyHKTE 23 MPUIT0KEHUS.
CM. Matepuansl i1 gokiaana FOpumudeckoil KIMHUKHY 110 TpaBaM 4yenoBeka npu [llkone npasa
Texacckoro yHuBepcurerta, c. 48 opuruxana. URL:
https://www.ohchr.org/Documents/Issues/Disappearances/effective-investigation/university-texas-
austin-school-law-human-rights-clinic.pdf. Cm. Taioke CCPR/C/119/D/2259/2013, myHkr 7.5.
9 Inter-American Court of Human Rights, Terrones Silva et al. v. Perii, Case 11.053, Judgment,
26 September 2018, para. 196 (Ha HCIIAHCKOM SI3BIKE).
10 A/HRC/10/9/Add.1, mynkT 76 (Ha MCTIAHCKOM SI3BIKE).
1 Inter-American Court of Human Rights, Anzualdo Castro v. Perii, Case 11.385, Judgment,
22 September 2009, para. 135.
12 European Court of Human Rights, Pomilyayko v. Ukraine, Application No. 60426/11, Judgment,
11 February 2016, para. 53. Cm. Taxxe YpasieHue BepxoBHoro komuccapa OpraHu3anin
O0benrHenHbIx Hanmit o npaBam uenoBeka, Munnecomckuil RpomoKo.n no pacciedo8anuio
NpPeononoAHCUMeENbHO He3aKOHHO20 auuenus dcusnu (2016 200): nepecmompennoe Pykoeoocmeo
Opeanuszayuu Obvedunennvix Hayuii no spghexmusnomy npedynpesncoenuro u paccied08anuio
6HE3AKOHHDIX, NPOU3BOTILHLIX U cymmapHbix KasHel (2017 rox), myHKT 23.
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B.

boicTpoe cpeacTBo cy1eOHOM 3aUTHI IJIs1 YCTAHOBJIEHHSI
MECTOHAXOK/IEeHNs MPONABIINX 0e3 BeCTH JIUIL

20. B cootBercTBUM cO cTaTbeil 9 Jlexnapanuy o 3ammTe BceX JIMIL OT HACHIILCTBEHHBIX
HCUYE3HOBEHUH KePTBAa UMEET MPaBo, a TOCYAapCTBO 0053aHO MPH JIFOOBIX 00CTOSATENbCTBAX
NIPEOCTABIISATh TAaKUM JIMLAM JIOCTYH K ObICTpOMY M 3(()EKTUBHOMY CPEACTBY CyAEOHOM
3alIUTHl B KaYeCTBE CHOCO0A yCTAaHOBJICHUS MECTOHAXOXKICHUS W OJaroCOCTOSIHUS JIHII,
JIMLIEHHBIX CBOOO/IBI, M ONPEEICHUs OpraHa, OTAABILETO MPUKa3 O JIMIIEHUH CBOOOBI HIIN
coBepUIMBIIEro Takoi akT (myHKT 1 ctateu 9). DTO cpeAcTBO CyneOHOI 3alUTHI, YacTo
Ha3blBaeMoe xabeac KOpIyC, HalpaBJICHO Ha IpEKpalleHne | INpeJoTBpalleHHe
HAaCWJIBCTBEHHBIX HWCYE3HOBEHHWIl, NpPU O3TOM OHO TaKXKe SIBISETCS  CPEJICTBOM,
rapanTupylomum 3¢ QpeKTuBHOEe paccienoBanue. Kak npemxycMorpeHo B MexxayHapoaHOU
KOHBEHIIMH JJIS 3aIIUTHI BCEX JIMI OT HACWIILCTBEHHBIX HCUE3HOBEHHUH, ’TUM MPABOM MOXKET
BOCIIOJIB30BATHCS JII00OE MMEIoIee 3aKOHHBIH WHTEPEC JIMIO, BKIIOYAs POACTBEHHHKOB
KEPTB, X MpencTaButeneit win aapokara (myHkT 2) f) crateu 17).

21.  Kak toro TpebOyer crathsd 9 Jleknmapaimu, B paMKaxX MPOIEAypbl Xabeac KOpIyc
KOMIICTCHTHBIC cy,ue6H1>1e OpraHbl I/I/I/IJ'II/I CJIEAO0BATCIIU JOJI’KHBI UMETh MOJHBIN JA0CTYyIl KO
BCEM MECTaM, B KOTOPBIX MOI'YT COACPKATHCA JIMLA, JUIICHHBIC CBO60[[I)I, HJIn K MECTaM,
B KOTOPLIX, €CTb OCHOBAHU 110JIaratb, MOTYT HaXOAUTbLCA TaKUEC JIMIA, HE3aBUCUMO OT TOIO,
SIBJISFOTCS JIM TAKHE MECTa O(PUIHATHHBIME MECTaMH COJICPIKaHMUsI MO/ CTPaXKeH M HeT'S,

22.  Dbeictpelii jocTynm K BO3MOXHBIM MECTaM COJCPIKaHMS IOJA CTpaKed MOXKeT
CHOCOOCTBOBATh MONYYCHHIO Ba)KHOM MH(OpMaNUK 1Jisi BHISICHEHHST (J)AKTOB U BBISBICHHS
ucnonuurened. C Ipyroil CTOpoOHBI, TOObIE 3aePKKU CO CTOPOHBI CYIEOHBIX OPraHOB B
MPEOCTABICHUH HEOOXOAUMBIX JI0Ka3aTeJIbCTB MOTYT YBEJIMYUTH PHUCK UL JKH3HH H
0Jaronoyuusi UCYE3HYBLIETO JIMIA M CO3/aTh OJaromnpHsTHBIC YCIIOBHS IJISi COKPBITHS
MECTOHAXO0K/ICHHsI )KEPTBbI WJIM YHHUYTOXKEHHUS JI0Ka3aTeNIbCTB. B cuily aToro soobie Takue
3aJIep’KKU  JIOJDKHBI PAcClieloBaThbCsl M HAKa3bIBaThCS KaK Ha YroJOBHOM, Tak M Ha
aJIMUHUCTPAaTHBHOM YPOBHE.

23.  Kpowme Toro, OnbIT MOKa3bIBAET, YTO AAXKE B yCIOBUSIX, KOT/Ia HCIIOJIb30BaHUE CPEACTB
NPaBOBOM 3aIIMThl xabeac KOpIyC HE JlaBajo pe3yJbTaToB, IIPOCTOE MX IPENCTaBICHUE
HMEJIO pelIarolee JOKyMEHTaJIbHOE 3HaueHHE B KauyecTBe CyJeOHOro J10Ka3aTelbCTBa
q)aKTOB, CBS3aHHBIX C HCYC3HOBCHHEM.

HocTyn K coorBeTcTBYIOMEel HHGOPMALUT

24.  OpraHbl, OTBETCTBEHHBIC 3a MIPOBEACHUE PACCIICIOBAHNUS, JODKHBI UMETh JIOCTYI K
BCell COOTBETCTBYIOIICH HH(POPMAIIUH, BKJIFOYasT HHOOPMAITHIO BOCHHOT'O, MIOJIMICHCKOTO U
pa3BebIBaTEeIbHOTIO XapakTepals, JIjist 3TOro opraHbl BIaCTH JAOJDKHBI HMETh BO3MOYKHOCTh
JIaBaTh PACTIOPSHKEHUE B OTHOIIEHUH PAaCCEKPEUMBAHMSI TAKUX MaTepuasioB. OTKa3 B JOCTYTIE
K uH(GOpMAI[MM HAa TOM OCHOBAaHUH, YTO €€ PACKPHITHE MOXXET MPEACTABIATH YIrPO3y
HaIMOHAJIFHOW 0€30MacHOCTH, MEXAYHAPOIHBIM OTHONICHHSIM WIIM HETIPUKOCHOBEHHOCTH
YaCTHOM >KM3HH JIUII, TOJDKEH OBITH CTPOTO MPOAHATU3UPOBAH CYAbSIMH U CTATh IPEIMETOM
CyIeOHOTO PEIICHHUS.

25.  Xors myOauYHOE PACKPBITHE 3aCEKPEUYECHHOW HH(POPMAlMM B HCKIFOYHTENbHBIX
00CTOATENBECTBAX MOXET OBITH OTpaHWYCHO, HEOOXOAMMO TPHUHSITH NPABOBBIE CPEJNICTBA,
MTO3BOJISIOIINE OpraHaM, OTBETCTBEHHBIM 3a IPOBEJICHUE PACCICIOBAHHM, a TaKXKe JIHIaM,
HMMEIOIINM IIPaBO HA MOJTydeHHe HH(OPMAINH B KOHTEKCTE CyAE€OHBIX MPOLEAYp, HMETh K
HEW TOJIHBIM JOCTYNl Ha OCHOBE KOH(PHUACHIHMAIHLHOCTH. Beskuili pas3, Korja BBOAMUTCS
OTpaHMYEHHE, JOJDKeH obecreunBaThCcs CyAeOHBIH mepecMorp. Pabowas rTpymma
YTBEPIKIIAeT, YTO TIOCIIE 3aBEPIICHUS pacCeIOBAHNS apXUBbI JOJDKHBI OBITH COXPaHEHBI U
nepeanbl 00IIECTBEHHOCTH .

13
14

15

CM. Taxxke MyHKT 2 ctaTbu 13 Jleknapauuu.

A/HRC/16/48, myHkt 39 (3ameuanue obuiero nopsaka o Bompocy o Ipase Ha yCTAHOBJICHUE HCTUHBI
B CBSI3U C HACHJIbCTBEHHBIM HCYC3HOBEHHEM, ITYHKT 9).

Tam xe.
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26.  Kpome TOro, HHCTHTYI[HOHAJIBHBIE U MPABOBBIE CTPYKTYPBI JOJDKHBI IPEIOCTABIIATE
COOTBETCTBYIOIINM YUPEKACHUSIM HEOOXOUMBIC TIOTHOMOYHS U PECYPCHI, C TEM UTOOBI OHI
MOTJIM TIPUHYKIaTh CBHICTENCH K SIBKE U MPEACTABICHHIO COOTBETCTBYIOIINX
JIOKa3aTeNbCTBS,

D. SanpeT Ha aMHUCTUH, IOMUJIOBAHUA U IPYIUH€ aHAJIOIHYHbIE ME€PbI

27. Crarpa 18 [exmapamuy 3ampemaeT paclpocTpaHeHHe 3aKOHOB 00 aMHHCTHH H
JIPYTUX aHAJIOTHYHBIX MEp Ha JIUL, COBEPLIMBIINX MM MPEIIOI0KUTEIFHO COBEPIINBIIIX
aKThl HACHJIbCTBEHHOIO MCYE3HOBEHHUS'’. DTa K€ CTaThsi OrPAHUYMBACT OCYLIECTBICHHE
npaBa Ha MOMIJIOBAaHHE C YYETOM 0CO00 TSDKKOTO XapakTepa aKTOB HaCHIBCTBEHHOTO
HCYE3HOBCHUSL.

28. B cBoem 3aMewaHum o0Omiero mopsaaka no cratbe 18 Jekmaparmm PaGowas rpymma
HACTOSTENILHO IIPHU3BaJla TOCYIApCTBa BO3ICPIKMBATHECSA OT Pa3pabOTKH WM HPUHSTHS
3aKOHOB 00 aMHHCTHH, KOTOPBIE MOTYT OCBOOOANTH UCIOJNHUTENCH aKTa HACHIECTBEHHOTO
WCYE3HOBCHHUSI OT YrOJOBHOTO MpPECICHOBAHUA WM HAKa3aHHsi, a TaKKe OT APYTrux
AQHAJIOTMYHBIX Mep, IPEISATCTBYOMNX HAIEeKAIIEMy OCYIECTBICHHIO APYTHX MOJIOKCHUH
Hexnapanuu'®.

29. B ToMm xe 3amedanun obmiero nopsiaka Pabowas rpynma mpuInia K BEIBOAY O TOM,
YTO JpyTHe aHAJIOTHYHbBIE MEepHI OyayT MPOTHBOPEUNTH [leKkmapanny, Harpumep:

a) MpeKpalleHne pacclelOBaHMWsA CIy4as HCYC3HOBCHHS 110 MpPUYHHE
HEBO3MOXXHOCTH BBIIBUTH HCIIOJHHTEINICH, UTO SBISCTCA HapymIeHHeM IMyHKTa 6 crathu 13
Hexnapanuu;

b) BBE/ICHHUE YCJIOBHH JUIS IOJIb30BAHHS IIPAaBOM HA YCTAHOBJICHHE HCTHHBI U
BO3MeEIIEHHE yIiepoa;

C) CHATHE OOBHMHEHHS B OTHOIICHHH npearnosaraCMbIx HCIOJHUTEJICH aKTa
HCYC3HOBCHHA NN UX ITIOMUJIIOBAHHUC,

d) MNPUMEHCHUC TAKUX NPEAYCMOTPCHHBIX 3aKOHOM CPOKOB HaBHOCTH, KOTOPBIC
HENPOAOJLKUTCIbHBI UKW OTCUCT KOTOPBIX HAYMHACTCS, XOTs IMPCCTYIJIICHUEC NCUC3HOBCHUA
BCC CIIC MMPOJAOJKACTCA, U HPUBJICYCHUC HCIIOJTHUTEICH K Cyay ¢ HAMEPCHUEM OlIPaBAATh UX
HJIKN BBIHECTH HCCYIICCTBCHHBIC Haka3aHus ',

30. AMHHCTHM ¥  aHAQJOTMYHBIE MEpbl, KOTOpPBIE MOTYT  CIIOCOOCTBOBAaTh
0e3HaKa3aHHOCTH, SIBIISIFOTCS TIPSIMBIM HapyIICHWEM IpaB ceMei Ha 3 eKTHBHOE CpeicTBO
NPAaBOBOW 3alIUTBl W HAa TO, YTOOBI OBITH 3acHyNIaHHBIMH B KOMIIETCHTHOM,
OecrpuCTpacTHOM M HE3aBHCUMOM CYJI€ B LIENISX YCTAHOBJICHHS M BHISICHCHUS UCTHHBIZY,

31.  Pabouas rpymra npu3Hajia B Ka4eCTBE epeI0BO IPAKTHKU IPHHSTHIE B PSLIE CTPaH
CyzeOHBIC WIH 3aKOHOIATENbHbIC PELICHUS, MMO3BOJIUBIINE BO30GHOBUTH PACCMOTpPEHHE
CIly4aeB HACHIBCTBEHHOTO HCYE3HOBEHHS, KOTOPOES OBLIO IIPHOCTAHOBICHO HIIN
MpeKparieHo?!,

32.  [eknapanusi TperycMaTpHBaeT, 4YTO TOCYJapcTBa MOTYT BKJIIOYAaTh B CBOE
3aKOHOJIATEIbCTBO CMATYAIONINE OOCTOSITENECTBA B IBYX KOHKPETHBIX CIIydasx: KOT/a
OOBMHSIEMBIM pacKpblBaeT WH(POpMaNWIoO, KOTOpas HWMEeT BaXXHOE 3HAa4YeHHe JUIs
BO3BPAILICHUS JKEPTB )KUBBIMH WJIM KOTOpasi OyAeT CIIoCOOCTBOBATH BBICHEHHUIO CY/bOBI
KEPTB WM YCTAHOBJICHHIO TMYHOCTH HCHONHUTENeH??. Takas HHPOPMALHs MOXKET UMETh

16 Mexnapanus, myHkT 2 ctathy 13; E/CN.4/2005/102/Add. 1, npunnmn 16; Munnecomckuii npomoxon

N0 pacciedo8anuio npeonoLodiCUmenbHo He3akonHo2o auwenust dcuzhu (2016 200), nyHkt 27.

17 E/CN.4/1984/21, nynkT 35.

18 E/CN.4/2006/56, mynkT 49.

19 Tam xe.

20 International Commission of Jurists, Enforced Disappearance and Extrajudicial Execution:
Investigation and Sanction (Geneva, 2015), p. 208.

2L A/HRC/16/48/Add.3, mynkr 51, u cHOcKa 57.

22 Jlexnapauus, IIyHKT 2 CTaTbH 4; cM. Takxke MeXIyHapOAHYI0 KOHBEHLHIO, IyHKT 2 CTaThu 7.
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pemiaroniee 3HAYeHWE IS OINpeAeieHHs] CyIbObl WM MECTOHAXOXKICHHS KEPTB H,
CJIeJOBaTENIFHO, UMETH OOJBITYIO0 IEHHOCTh C TOYKH 3pCHHS Bo3MeIeHus ymepba. OqHako
9TH CMArYAIe 00CTOATENBCTBA HE JOJDKHBI MPHBOIUTH K OTKAa3y OT CAHKIMHAZ U He
JOJDKHBI PACIPOCTPAHATHCS Ha UCTIOHUTEIICH, KpOMe JINIA, PAaCKPBIBIIECT0 HH(OpPMAITHIO.

YBeanuenne NpoaO0IZKUTEC/IBbHOCTHU cJeacTBHH

33.  Kaxk /lexmapamus o 3amuTe BCeX JIAIl OT HACHIHCTBEHHBIX MCUE3HOBEHUH (ITyHKT 6
ctatbu 13), Tak U1 MexyHapoHas KOHBEHIIMS JUTS 3aIUTHl BCEX JIMI OT HACHIbCTBEHHBIX
HCcYe3HOBeHUH (IMyHKT 6 ctaTem 24) yOeauTenbHO HOATBEP)KOAIOT, YTO PAacCIeJOBaHUS,
CBSI3aHHBIC C HACHJILCTBEHHBIM HCYE3HOBEHHUEM, JODKHBI IIPOBOAUTLCS IO TEX IIOp, II0Ka He
OyIer BBIACHEHA CyApOa MCUe3HyBIIEro juna. PaGodas rpymma TOJKYeT 3TO IOJIOKCHHUE
CJISIYIOIIMM 00pa3oM: KaK IPaBUIIO, PACCIICIOBAHNE TOJDKHO BKIIIOYATh TaK)Ke BHIICHCHHE
MECTOHAXOXICHUS JKePTBBI?Y, M 3TH NPHHLIMIBI OCHOBaHBI Ha IULALIEMCS XapakTepe
MPECTYIJICHHUS] HACUIBCTBEHHOTO HCUYE3HOBEHHA,

34.  Pabouas rpymma OTBepraeT Kak IPOTHBOPEUAIIYIO [PaBy Ha YCTAHOBICHHE MCTHHBI
U O00s3aHHOCTH pPAacCleqoBaTh CIydad HACWIBCTBEHHBIX HCYE3HOBEHHH MPAKTHKY,
B COOTBETCTBUH C KOTOPOii B KQUECTBE YCIOBHUSI BBIILIATHI JCHEKHOM KOMIICHCALIUH B BHIIC
CpeCTBa BO3MEILICHHUS CEMbU 0053aHbl IPHHATH CBUACTEIBCTBO O CMEPTH, YTO NPHBOAUT K
HPEKPAIICHHUIO KaK IIOUCKOB, TAK U CICACTBHUS, B TOM YHCIIC B OTHOIICHHU OOCTOSTENBCTB
HCYE3HOBEHUS M OTBETCTBEHHOCTH HCIIOJHUTENEH. B cBoeM 3aMeyaHuu o61ero nopsiaka mo
cratbe 19 Jlexmapaunu Pabovas rpymnma OTMETHIA, YTO B KauyecTBE OOIIEro MPUHIIMIIA
)KEpTBa HACHIIbCTBEHHOTO HCYE3HOBEHHsS HE MOXKET CUHTAThCS YMEpIUCH IPH HaJIUdUN
BO3pPaXEHUH CO CTOPOHBI CEMbUZC.

ABTOHOMHOCTH U HE3aBHCHMOCTh OpraHoB, NpoOBOAALIIUX
paccjie10BaHue

35.  OO0s3aTeNnbCTBO  rapaHTHPOBATh  ABTOHOMHIO W HE3aBHCUMOCTh  OPIaHOB,
OTBEYAIOIIMX 32 YTOJOBHOE PAacCiie/IOBAHUE U MTPECIIeIOBaHUE, BKIIOYas CyA€OHbIE OPraHbl,
SIBIISICTCS KPACyTrOJIbHBIM KaMHEM, KOTOPBIH JISKHUT B OCHOBE JIF000# CUCTEMBI, 3P PEKTUBHO
rapaHTupyloriei mpasa xepts. OnbIT Paboueil rpyrbl mokasai, YTO HHCTHTYIIHOHAIbHBIC
HEIOCTaTKA M OTCYTCTBHUE aBTOHOMHH, OCCIPUCTPACTHOCTA M HE3aBUCHMOCTH SIBJISFOTCS
OJIHUMH W3 CaMbIX CEPhE3HBIX MPEISITCTBUI HAa IMyTH PACCIeIOBaHHS HACHUIbCTBEHHBIX
HCYE3HOBCHUU. B 94acTHOCTH, 3TO MOMKET MPOMCXOJUTh B CTPaHaX, IJie HACHIbCTBEHHBIC
HCUYE3HOBEHUS IPOUCXO AT MHOTOKPATHO MIIK HOCST OOIIMI U CHCTEMATHYECKUH TOPSAIOK?.

36. B a10it cBsa3u Jlexnapanust TpedyeT OT rocyAapcTB CO3aBaTh HE3aBUCUMBbIE OpIaHbl
JUSL TIONMyYeHHsT >Kanob Ha HACHIBCTBEHHBIC WCUYC3HOBEHHS W 0e30TIaraTelbHO H
OecrprUCTPacTHO TMPOBOMUTH TINATEIHFHOE DACCIENOBAHKE; 3ampeliaeT JObe MepHl,
OPUHAMAeMble C  [ENbI0  OTPaHWYEHHS WM  BOCIPEMATCTBOBAHUS  MPOBEICHHIO
paccienoBanuii (myHkt 1 crateu 13)%%; ycTaHaBIMBAaeT KOMIUIEKC COOTBETCTBYIOIIMX
TpeboBanuit (myHkTHI 1, 2 1 4 cTatbu 16).

37.  Jluua, oOBHHSIEMbIE B COBEPIICHUH aKTOB HACHJIbCTBEHHOI'O HCUE3HOBEHHMS, IOJKHBI
OBITH OTCTPAHEHBI OT BBIMOJIHEHHS JIIOOBIX O(UIIMANBHBIX OOS3aHHOCTEH, C TeM UYTOOBI

23

24

25

N

6
7

N

Pabouas rpynma yTouHIMIa OTpaHIYIEHHsS, KOTOPBIE CIIeyeT YCTAaHOBUTh B OTHONICHNH TIpaBa Ha
TIOMIJIOBAaHUE, ¥ CMATYAIONINE 0OCTOSTENBCTBA, €CITN ATO IPUMEHIMO, B CBOEM 3aMEUaHUH O0IIEro
nopsizka 1o cratbe 18 (E/CN.4/2006/56, nyHkT 49).

A/HRC/16/48, mynkT 39 (3aMmeuanue o01Iero nmopsKa o BOmpocy o IpaBe Ha yCTAHOBJICHHE HCTUHBI
B CBSI3U C HACWJILCTBEHHBIM Hcue3HoBeHHeM, MyHKT 4); CED/C/7, nyukr 1 npunuuna 7. Pabovas
TpYIIIa TAKKe pa3aelsieT yTBep KACHHNs, N3JI0KEHHbIE B TyHKTaX 4 ¥ 5 IpHHIHIA 7.
E/CN.4/2001/68 n PaGo4as rpymma 1mo HaCHIbCTBEHHBIM MM HEOOPOBOIHHBIM HCUE3HOBEHHSIM,
3aMedaHue 00IIero MopsiaKa 1o BOIPOCY O HACHIECTBEHHOM HCUE3HOBEHHH KaK JIISIIEMCS
HPECTYIUICHUH.

E/CN.4/1998/43, nmyukr 74.

A/HRC/30/38/Add.1, nyukrer 73-74; u A/HRC/33/51/Add.1, mynktsr 33-35.

CwM. Takxke myHKT 1 cratbu 12 MexmyHapo HOW KOHBEHIIUH.

GE.20-10542



A/HRC/45/13/Add.3

HPEeOTBPATHUTH JTI000E BMEIIATEIILCTBO B PACCIICIOBAHNE U 3AIUTHUTS JIML, YYACTBYIOIIHUX B
paccieioBaHUm, OT JKECTOKOTO OOpallleHus1, 3aryruBanus win pernpeccuii?®. C TeM 4ToObI
MHCTHUTYLIMOHAJbHAS WIA KOPIIOPaTHUBHAS COMMIAPHOCTD HE MPEIATCTBOBAJA IPOBEICHHIO
paccieoBaHuUM, pa30HUpaTeNbCTBO JOIDKHO IPOBOIUTECS IPYTHMH YUPESIKICHUSIMH, TIOMHMO
TeX, B KOTOPBIX pabOTAIOT IO03PEBAEMBIC WM C KOTOPBIMHU OHH CBSI3aHBI®,

38. TocymapcTBaM ciemyeT paccMOTPETh BOIPOC O CO3JaHHU CJICICTBEHHBIX I'PYIHII,
KOTOpbIe MOTYT pa0OTaTh KOMIICTCHTHBIM, HE3aBHCHMBIM U aBTOHOMHBIM 00pazom®l, He
OyIoy4d CBSI3aHHBIMHU C KaKUMH-JTHOO OpraHaMM, KOTOPbIE MOTYT OBbITh 3aMHTEPECOBAHBI B
TOM, YTOOBI IPETIATCTBOBATH MIPOBEACHUIO PACCIeAOBAaHINA. ITO OBUIO OB 0COOCHHO Ba)KHO
B YCJOBHAX, KOTJAa aKThl HACHJIBCTBEHHOI'O HCYE3HOBCHUS HOCAT ITOBTOPSIOIIMHCS MM
cucTeMaTHdeckuil xapaktep. CiefyeT NOAYEpKHYThb, YTO TPYIIBl, OTBETCTBEHHBIC 32
NPOBEJICHUE PacCie0BaHHM, TOJDKHBI ObITh GeCIPUCTPACTHEIMY U JEHCTBOBATh Beeraa 0e3
NPEenB3SATOCTH, OOBEKTHBHO aHANIM3UPOBATh BCE JOKA3aTeNbCTBA, paccMaTpuBas H
HaJUIeKalUM 00pa3oM MpUMEHss KaK OIpaBIaTelbHble, TaK W HHKPUMHHHPYIOLIHE
J0Ka3aTeabCTBa®,

39. B memax yKpemsieHHs HE3aBHCHMOCTH YTOJOBHOTO DACCIIEIOBAHUsA, CYIeOHOTO
TpecIIe0BaHNs U BBIHECEHHS CYACOHBIX PEIICHHI CIIEAYET MIPHUHATD MEPHI I 00eCTIeUECHUS
TOTO, YTOOBI CyACOHBIE CIEIOBATEIN HE MOTIIN OBITH OTCTPAHEHBI OT JOJKHOCTH B TEUESHHE
CpOKa CBOMX IOJHOMOUHI® W 49roObl OHHM OBUIH HaJENEHbl TPHBHICTHIMH,
CIOCOOCTBYIOIIMMH OOECTICUCHUIO WX 3aimuThi®. OIHAKO 3TH MephI, HalpaBJjeHHBIEC Ha
o0OecrieyeHre HE3aBUCUMOCTM M CaMOCTOSATENHLHOCTH, HE JOJKHBI  CTAHOBUTHCS
TPETIATCTBHEM JIJIS TPAHCIIAPEHTHOCTH U MOJOTIETHOCTH, OCOOCHHO B OTHOIIEHHH JKEPTB U
X CeEMen®.

40. B orHomeHnu cyaeOHBIX pPa3OMPATENBCTB M CYIONPOM3BOACTBA B Jlekmaparnum
TOBOPHTCS, YTO Jie7a OOBHMHSEMBIX MOJDKHBI PacCMaTpHBaThCS TOJBKO KOMIIETCHTHBIMU
OOBIYHBIMH CyAaMH, a HE IPYTHMH CIICIHATbHBIMI TPHOYHAIaMH, B YACTHOCTH BOCHHBIMHU
TpuOyHalaMH WM TpUOyHaIaMy OpPraHoB HalMOHaNbHOH Oe3zonmacHocTH®®. OmblT Paboueit
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Jexnapanust, myHKT 1 ctatbu 16; MexnyHapoaHas KOHBEHITHS, TYHKT 4 ctatbu 12.
CED/C/MEX/CO/1, mynkr 28 d); myHKT 4 cTateu 12 MexayHaponHoit koHBeHIH. Kornma
ApreHTrHA IOPHUIECKH BBEJIA B JEHCTBUE TPH MEXKTyHAPOAHBIX JOKyMEHTA O 3aI[HTe OT
HACHJIbCTBEHHBIX HCUYE3HOBEHHI (Ha OCHOBAHHHU cBOero 3akoHa 26.679), oHa mobaBuia B YTOJIOBHO-
MPOLECCYANTbHBIN KO/IeKC 001y cTaThio 194 bis, koTopast peaycMaTpuBaeT, 4To Cy/Ibsi OTCTPaHIET
OT JIOJDKHOCTH COTPYAHHKOB IIPABOOXPAHUTEIILHBIX OPTaHOB, MPOBOJISIINX paccileJoBaHue, THO00 ex
officio, m160 Mo MpocKOE OHOM M3 CTOPOH, B TEX CIyYasX, KOT/a €CTh OCHOBAHUSI MMOJIaraTh, 4TO 3TH
COTPYJHUKH MOTYT OBITh IPHYACTHBI K PACCIETYEMBIM COOBITHSIM, JaXe B TEX CITydasx, KOTJa 3TO
SIBIISIETCS JTUIIB Too3peHneM. CM. takke A/61/311, mynkrel 49-54; Munnecomckuii npomoxon no
PAccredo8anuro npeonooHCUMeENbHO He3aKOHHO20 auwenus scushu (2016 200), myHKT 28.

CM. Pyko60o0cmeo no sghpekmusHomy pacciedosanuto u O0KYMEeHMUpOSAHUIO NbIMOK U OPYeUX
JHCECMOKUX, DeCue08eUHbIX U YHUNICAIOWUX OOCIOUHCINEO 6U008 00paeHus U HAKA3AHUA:
Cmambynvckuit npomoxon (u3nanue Opranusanuu O0bequHeHHbIX Haruii, B mpoaaxe mo

Ne R.04.X1V.3), mynkrst 85 u 108; E/CN.4/2005/102/Add. 1, mpuarum 7.

Munnecomckuii npomoxon no pacciedo8aHuio npeonoaOHCUMENbHO He3AKOHHO20 TUUEHUS JHCUSHU
(2016 200), myskT 31. Paboyas rpymnma oTMedaeT nepeoByIo MpakTuKy MeKcHkH, re Oblia co31aHa
MesxxaucuuIuiiHapHas rpynmna He3aBUcUMbIX 3kciiepTos (MI'HU) st mpoBeneHus paccieioBaHus
HACWJIbCTBEHHOI'O MCYe3HOBEHUS 43 yyamuxcs mkonsl Affonuaana B Uryane, Mekcuka.
PaccnenoBanne MI'HU o6Hapy 1iio HOBBIE HAITPABICHHUS CIIE/ICTBHUS, KOTOPbIE ObLIH
IIPOUTHOPHPOBAHBI OOBHHEHUEM, U BEISIBIIIO CEPbE3HbIe HapyIIEHH, TAKHe KaK COKPBITHE YJIUK U
JI0)KHOE U3JI0’KeHUE (haKTOB, B TOM YHCIIE (haKTOB, CBI3AaHHBIX C IPE/IIOIAraeMbIMHU ITBITKAMHI
Heckonbkux o0BuHsIeMBIX. CM. GIEl, Metodologias de investigacion, biisqueda y atencion a las
Victimas: del caso Ayotzinapa a nuevos mecanismos en la lucha contra la impunidad (Editorial
Temis, Bogotd), 2017 (Ha HCIIAHCKOM SI3BIKE).

3a UCKITI0UYEHHEM CITy4aeB HeJIeeCIIOCOOHOCTH WITH OBEICHUS, ISAIOLINX HX HEPUTOJHBIMH IS
BBITIOJTHEHUSI CBOMX 00SI3aHHOCTEH, a TaKXKe B COOTBETCTBHU C MPOLELYPAMH, 00ECTICUNBAIOIMU
HaJUISKAIIYIO IPABOBYIO NMPOLEAYPY U YIaCTHE MOTEPIICBIINX.

E/CN.4/2005/102/Add.1, mpuanumn 7 a) u b).

Fundacion para la Justicia y el Estado Democratico de Derecho, “Estandares internacionales sobre la
autonomia de los fiscales y las fiscalias” (Mexico City, 2017), p. 16 (Ha HCITAHCKOM S3bIKE).
Jexnaparus, myHKT 2 ctatbu 16. CM. Taxke KoMHuTEeT 0 HACHIIECTBEHHBIM HCUE3HOBEHHSAM,
«3asBIeHNE O HACHIILCTBEHHBIX HCUE3HOBEHHUIX U BOCHHOH IOPUCIUKINIY, TyHKT 3. [To3umus,
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IPYIIIBI CBUACTENILCTBYET O TOM, YTO IIPH ONPEACNICHHBIX OOCTOSTENBCTBAX HEKOTOPBIM
rocynapcTBaM, HalpuMep rOCyAapcTBaM, HaXOMAIIMMCS B MOCTKOHQIMKTHBIX CHTYaIUsX
WIM HEepeXolilliM K JNEMOKPaTHH, CIEeOyeT PacCMOTPETh BOIPOC O PacHpOCTpaHEHHH
3ampera Ha cygeOHOe pa30HMpaTenbcTBO B JIOOOM CIIEIHANFHOM TpHOYHANE, BKITIOYAS
BOCHHBIA TpHUOyHAJ, HA JOCyAeOHOE paccielOBaHHE, C TeM YTOObI OTPAHHYUTH Y4acTHE
VUPEKACHHI W BEIOMCTB, COTPYIHHKH KOTOPBIX IIOO3PEBAIOTCS B COBEPIICHHH B
HACTOSIIEM WU B IIPOIUIOM HAaCHUIILCTBEHHBIX HCUEC3HOBEHHUIL.

41. Kpome TOro, pacciemoBaHHe, YTOJIIOBHOE TMpecieloBaHHE U  CyAeOHoe
pa3dUpaTeNbCTBO OpraHaMM, HPUYACTHBIMH K IIPEANONAaracMoMy HAaCHIbCTBEHHOMY
WCYE3HOBEHUIO, YaCTO MPUBOMWIM K HAPYIICHHUIO MpPaB JIHL, OOBHHSIEMBIX B COBEPLICHHU
9TOTr0 MPECTYIUICHHUS, KOTOPBIM OTKa3bIBAIH B HAIJIEXKAIIEM CYAOIPOU3BOACTBE, BKIIOYASL
CIpaBeUINBOE OOpAIlleHHe HA BCEX CTaIUAX CyIOIPOM3BOJACTBA M CyICOHBIC TapaHTHH B
KOMIETCHTHOM, HE3aBHCUMOM, TPAHCIIAPEHTHOM H OecripucTpacTHoM cyze®.

42. Tem He MeHee n000€ OTpaHWYCHHE BOCHHOW IOPHCINKIMHA HE JOJDKHO CIY>KUTh
ONpaBIaHWEM UL OTKa3a MOAPa3ACICHUIl BOOPYKEHHBIX CHJI WM  JAPYTHX
NPaBOOXPAaHHUTEIBHBIX WM Pa3BEABIBATEIBHBIX OPraHOB B IOJHOH Mepe COTpYIHUYATh C
IpaXJaHCKMMH BJIACTSIMH, OTBEYAIOIIMMHU 3a NPOBEICHHE paccienoBanus. Hamporus,
HepBbIe JIOJDKHBI O0ECIEYNTh OCCIPENATCTBEHHBIH M HE3aMEUTUTENIBHBIA JOCTYN K
NOTEHUUAJIBHBIM MECTaM COICPKaHHUs IOJ CTPaXei M COOTBETCTBYIOIICH JTOKYMEHTALIUH,
a TaKXKe rapaHTUPOBATh, YTOOBI X IEPCOHAT MOT OBITh 3aCIIyLIaH B KaueCTBE CBUJCTENCH
0e3 Kakoro-mu0o JaBJCHHSA WIM oOrpaHuueHuil. OHHM TakkKe IOJDKHBI 00eCIeYHTh
HaJyIe)Kallee UCIIOJTHEHUE OPJCPOB Ha apecT UX COTPYIHUKOB.

G. HeIIOHyCT]/IMOCTI) CCBIJIKH HA UCITOJIHEHHE TIPUKA30B HAYAJIbBCTBA

43. B kontekcte nepexoga K ACMOKpPATHHM YaCTO MPCANPUHUMAINCH IOIBITKH
HCIOJIb30BaTh YI'OJOBHOC MPaBO € ICJIbIO Z[O6I/ITLC$I OCBO60)K,Z[CHI/I$[ OT OTBETCTBCHHOCTH
TEX, KTO COBCpIIa]l HACUIBbCTBCHHBIC NCYC3HOBCHMS, CCbUIAsACh Ha MCIOJIHCHUC NPHUKA30B
CBOCTO HayajgbCcTBa. B CHUIIy 3TOro B CTAaTbC 6 I[emapaunn YCTAaHOBJICHO, 4YTO HHKaKOH
IIPUKA3 WUJIN PACTIOPSIKCHUC Kakoro-imnoo TrocyapCTBEHHOI'O, I'Pa)KAaHCKOT'0, BOCHHOT'O UJIN
ApYyTroro opraHa HE MOT'yT CIIY>KUTb OIIpaBJAaHUCM HACUJIIbCTBECHHOI'O NCUE3HOBCHU . Jroboe
JIMIO, IoJry4darouiee TaKOH MpUKa3 UKW TAKOC PACIIOPSIKCHUC, UMECT IIPaBO U 00s13aHO HE
INOJYUHATHCA M8, Dra xe HOpMa YyCTaHaBJIMBACT 00513aTeNIbCTBO rocyaapcCTB 3anpeuiaTb
TaKO€ 3aKOHOAATCJIbCTBO B OTHOIICHWHW HACHJIBCTBCHHBIX HWCYC3HOBCHUM U TpC6OBaHI/I€ (6]
COOTBGTCTByIOH.[efI HpO(I)eCCHOHaJILHOﬁ MOATOTOBKE COTPYAHHUKOB MNPABOOXPAHUTEIIbHBIX
OpTraHoOB.

44,  Pabouas rpymnmna noJuepKHysa, 4YTo HU B OJJHOM U3 JOTOBOPOB IO IIpaBaM YeIOBEKa,
KacarollUXcs HaCUIbCTBEHHBIX MCYE3HOBEHHH, HE MPU3HACTCS HAJUIC)KAIee CIIOIHEHNE B
KayecTBE OCHOBAHMS IJISi CMSTYCHUS YTOJIOBHBIX CAaHKIMH M YTO, €CJIIM Kakoe-Tr0o
3aKOHOJIATEIGCTBO MPEyCMaTpPUBACT 3TO, OHO HHM B KOEM Cllydyae He JI0JDKHO HJITH Bpaspe3
¢ 00s13aTeNILCTBOM IPUMEHATh CAHKIMU C YYETOM KpaifHe TSIKKOTO XapakTepa JaHHOTO
npectymieHus®. PabGovas rpymma Takke 3asBHNA, YTO MNPUKAa3 O COBEPIICHUH aKTa
HACHJIBCTBEHHOTO MCUE3HOBEHHS MJIM YYaCTHH B HEM KaKMM-JINOO 00pa3oM SIBISETCS SBHO
HE3aKOHHBIM U JIOJDKECH TOJKOBAThCS KaK TAKOBOM cynaMul.

COTJIACHO KOTOPO#1 BOOPY>KEHHBIE CHJIBI HE IOJDKHBI UTPATh KaKyI0-JIHOO POJIb WIIH BMEIINBATHCS B
YTOJIOBHOE MPECIICJOBAHUE U CYAONPOM3BOICTBO TI0 JIe7IaM O HACHIIbCTBEHHBIX HCUE3HOBEHHSX, ObLIa
noATeepkAeHa Paboueil rpynmoii B psiie TOKJIa0B O MOCEIEHUH CTpaH, HallpUMep B ITyHKTE 54
noxymenta A/HRC/39/46/Add.1. Cm. Taroke MexaMepuKaHCKYI0 KOHBEHIIUIO O HACHJIbCTBEHHOM
HMCYE3HOBEHMH JuI, cT. | X.

7 Inter-American Court of Human Rights, Rodriguez Vera et al. v. Colombia, Judgment, 14 November

2014, para. 490.

CM. Taroke MexayHapoJHyr0 KOHBEHIIMIO, TyHKT 2 CTaThu 6.

39 A/HRC/16/48/Add.3, mynxr 52; lexnapauus, nyHkT 1 ctateu 4; E/CN.4/2005/102/Add.1,
npunnun 27 a); 1 A/HRC/33/51/Add.1, mysrkrer 19-20.

40 A/HRC/16/48/Add.3, mynxkr 53.
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H. Cpok naBHocTn 1 npuHOuN ne bis in idem

45. B craree 17 [exmapamiu yCTaHOBJICHO, YTO, KOTZIA CPEICTBA MPABOBOW 3aIIHTHI,
MIPEAyCMOTPEHHBIE B CTaThe 2 MEXAYHAPOAHOTO IAKTa O TPAXKIAHCKUX U IOJUTHIECKUX
IpaBax, IEPECTalOT IEHCTBOBAaTh, MACHCTBHE CpPOKAa [ABHOCTH B OTHOIICHWH aKTOB
HACHJIBCTBEHHOTO MCYE3HOBEHHS MPUOCTAHABIUBACTCS 10 3(P(PEKTUBHOTO BO30OHOBICHHMS
JICUCTBUS 3THX CPEJICTB MPABOBOM 3aIUTHIL.

46. B Heil TakXe yCTaHOBIICHO, YTO B TEX CIyYasX, KOT/Ia CYIIECTBYIOT CPOKH JaBHOCTH
B OTHOLICHWHM AKTOB HACHJIBCTBCHHOT'O WCUC3HOBEHHUS, OHH JIOJDKHBI OBITH COpa3MEpHBI
KpallHe! TSDKECTU 3TOrO MpecTyIuleHusa. Eciu 3TO NpUMEHMMO, CPOK JaBHOCTU JOJDKEH
HAa4YMHATBCSA TOJBKO IOCNIE NMPEKPAIICHHS aKTa HACHIBCTBEHHOTO HCYE3HOBEHUSA*. DTO
MOATBEPXKAAEeTCS B cTaTbe 8 MeXayHapOIHONH KOHBEHIUM [UIS 3aIUTHl BCEX JHI[ OT
HACUJIBCTBEHHBIX HCYE3HOBEHHH.

47. Cpok IaBHOCTH HE IPHUMEHSETCS K HACHIBCTBEHHBIM FHCUYE3HOBEHUSAM KaK K
MPECTYIJICHUIO MPOTHB YEJIOBEYHOCTH, HE3aBUCHMO OT TOTO, OMPENEISIeTCs] JIU 3TO Kak
HIUPOKO  pACIpOCTPaHCHHAss WM  CHUCTEMaTHYeCKash MPAaKTHKA  HACHUIIBCTBEHHBIX
HACYE3HOBEHMI*® MM KaK e IMHUYHBIN aKT HACHILCTBEHHOTO HCYE3HOBEHUA,

48. B ciyyasx NOIMYCTHTENbCTBA CYHEOHBIX CTPYKTYp HMCHOJHUTENsM Pabodas rpymma
HaOlfoana  CHUTyalWy, KOTrJa IPEJHAMEPEHHO  HPOBOJMINCH  ITOBEPXHOCTHBIC
paccieoBaHUs, HalpaBlCcHHbIE Ha OINpaBIaHUE OOBHHSAEMBIX U INPEIOCTAaBICHHE UM
cyneOHOM 3aluTH HA OCHOBE MPUHIHIIOB res judicata u ne bis in idem.

49.  TIpexkpameHue paccleIOBaHHA MOIICHHIHYCCKUM IyTeM WIH Jake C ITOMOIIBIO
3aKkoHa 00 AMHUCTHH MOKET B HEKOTOPBIX IIPABOBBIX CHCTEMAaX IMPUBECTH K HEBO3MOKHOCTH
WX BO300OHOBJICHHS B CHJIY BBINICYNOMSHYTBHIX NPHHOUTIOB. COOTBETCTBEHHO, IPHHIIHIT
HEJIOMYIICHUST [BYKPAaTHOTO NPUBJICYCHHUS K OTBETCTBEHHOCTH 3a OJHO H TO XKC
MpeCcTYIUICHHE, XOTs OH W MpPHU3HAaH B KadecTBe CyAeOHOH rapaHTHd B MeXIyHapOIHOM
MAKTe O TPAXKMAHCKUX W TONUTHYECKUX IpaBaxX, HE SBISACTCS aOCONIOTHBIM IO CBOEMY
XapakTepy M HE MOXET HCIIOJIb30BAaThCs ISl COXpaHeHus: Oe3Haka3zaHHOCTU®. Bbuio
YCTaHOBIICHO, YTO TOCyJapcTBa JOJDKHBI MPHUHATH TapaHTHA OT Takoro poja
3noynotpebnaeHuit’®,  Takme  Kkak ~ oOecreYeHHe ~ BO3MOXHOCTH  BO30OHOBIICHHS
paccieoBaHHi.

I1l. TocymapcTBeHHasi HOJIUTHKA B HHTepecax d(PpPekTUBHOTO
pacciie10BaHUsl HACHJIbLCTBEHHBIX HCYE3HOBEHM

50.  Pabouas rpynma ompenenuia psjJ OCHOBOIOJATAIONINX 00513aTENbCTB, KacaOIUXCs
00513aHHOCTH IIPOBOJIUTH PacCiIeOBaHuUs, KOTOPbIE TPEOYIOT KOHKPETHON rOCYAapCTBEHHON
TIOJIMTHKH, UMEIOIIEH )KU3HEHHO BA)KHOE 3HAYEHHE ISl CaMOTo 00s13aTeIbCTBA.

41 E/CN.4/2001/68, mynkts! 27-28.

42 Cwm., manpumep, A/HRC/27/49/Add. 1, nynxTe! 39 u 41; A/HRC/33/51/Add. 1, mynxkT 19. Cm. Takxke

cepuiky Ha @pannuro, Ynmm v DkBagop B MyHKTE 94 NPHIOKEHNS.

MesxtyHapoiHasi KOHBEHIUS, CT. 5.

4 A/HRC/45/13/Add.2, myuxkr 19.

4 MexamepHuKaHCKHI CyJI 110 paBaM 4eNoBeKa, 1eNo Anbmonacud-Apenvano u op. npomue Yunu,
peutenue, 26 centsiops 2006 rona, myHKT 154, B KOTOPOM COZICPIKUTCS KIIaCCH(HUKALHS TPEX THIIOB
MOIIICHHUYECTBA TT0/1 BUIOM HEJOMYIICHHUS IBYKPATHOTO TIPUBIICUCHHS K OTBETCTBEHHOCTH 33 OJTHO U
TO K€ MPECTYIUICHNE, a IMEHHO: a) KOT/la Cyl PHHSLT penieHne 06 0CBOOOKICHUN 0OBUHIEMOTO
JIUIIa OT OOBUHEHHUS B CEPhE3HBIX HAPYIICHUAX MPAB YENIOBEKA B CBS3H C €TI0 YTOJIOBHOM
OTBETCTBEHHOCTHIO; b) Kor/ia cyjebHOe MPOU3BOJICTBO HE MPOBOAMIOCH HE3aBUCHMO H
OECIpPHUCTPACTHO B COOTBETCTBHY C HA/UIEKAIIeH IPaBOBOM MPOLIEAYypOHd; U ¢) Korja He ObUIo
(akTHUECKOr0 HaMepeHHs1 BO30YJUTh TPOTUB OOBHHIEMOT0 KaKOW-TMOO0 Cy1eOHBIN HCK.

46 E/CN.4/2005/102/Add.1, npunuun 22.
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A.

O0s13aTeILCTBO YCTaHABJIUBATDH OTACJIBHYI0 OTBETCTBEHHOCTD
3a HACHJIBCTBCHHOC HCYEC3HOBCHHUC

51.  OO6s3aTenbCTBO TOCyAapCTBa KBUIM(HUIMPOBATH HACHIBCTBEHHOE HMCUYE3HOBEHHE B
KayeCcTBE CaMOCTOSITEJBHOIO IIPECTYIUICHHS, Kak 3TO MPEAyCMOTPEHO B CTaThe 4
Jlexnapanuy o 3amuTe BCeX JIMI[ OT HACUIBCTBEHHBIX MCUE3HOBEHUI, ABISETCA OJHUM U3
Ba)KHEHIIMX TpeOoBaHMH JuIs npoBedeHUS dS((GEKTHBHOrO paccieqoBaHus. Takoe
OIIpeJieJICHUE TI03BOJISIET KOMIIETEHTHBIM OpraHaM IIOHSTh CHeHU(pHUYECKHH XapakTep
NPaBOHAPYLIEHUs. M MPUCTYIUTh K Oe30TiaraTelbHOMY, HaajexaueMmy U 3QpQeKTUBHOMY
paccienoBanuio ytBepxkaeHui. [lo omeity PaGoueil rpynmbl, akThl, NpUpaBHUBAaEMbIE K
HaCUJIBLCTBEHHOMY MCYE3HOBCHMIO, MHOTJA paccieqyloTcsi U IpecleIyloTcs B KauecTBe
JPYTHX NPECTYIUIEHHH, TAKMX KaK IMOXHUIICHUE, TIBITKH, yOUICTBO U HE3aKOHHOE JIMIICHHE
CcBOOOMBI, B CBSA3M C OTCYTCTBHEM CIEIHANbHO KOJU(MUIIMPOBAHHOTO IIPECTYIUICHHS
HACUJIbCTBEHHOTO MCYE3HOBEHMsI. DTO CO3/1aeT CUTYalUIO, IIPU KOTOPOH MOI03PEBAEMBbIE B
HACHJIBCTBEHHBIX HCUE3HOBEHMSX MOTYT OBITH ONpaBlaHbl, eciid He OyayT coONI0AeHBI
CTaHIapThI TOKA3bIBAHHUSI IPECTYILICHHI, B KOTOPBIX OHU OOBHHSIOTCSY.

52. Pabouas rpymnma Takke OTMETWJIA, YTO B TEX CTpaHax, IJle HaCHJIbCTBCHHBIE
HCYE3HOBEHMSI PACCIEAYIOTCS U MPECIEAYIOTCS B COOTBETCTBUM C JPYI'MMM YTOJIOBHBIMH
ONPEJCIICHUSIMU, MEPBl HAaKa3aHUSA 3a4acTyl0 HECOPAa3MEPHbl KpaWHEH TAXKECTH ITOrO
NIPECTYIUICHUS.

53.  IlockonbKy HacHIIBCTBEHHbIE HCUYE3HOBEHHsI OOBIYHO MPOHMCXOAAT B paMKax
OpraHU30BaHHbIX CTPYKTYP I'OCYAAPCTBEHHOW BJIACTH WIM COBEPUIAIOTCS INPECTYIHBIMU
rpyInnamu, Hojab3yHIUMHCA IOAAEPAKKOM roCy1apcTBa WIK C €r0 MOJIYAJIMBOIO COIJIAcHs,
Pabouas rpymnna pekoMeH10Bajla BBECTH YTOJIOBHYIO OTBETCTBEHHOCTD 32 MHOTOUYHCIICHHBIE
BHIBI y4acTHsi WIH OTBeTCTBeHHOCTH®. XoTs Jleknmapanus TPsSMO HE yCTaHABIMBACT
OTBETCTBEHHOCTb  BBIINIECTOSIINX JIMI, OTO TPEIyCMOTPEHO B MyHKTe 1 craThu 6
MexnyHapoAHON KOHBEHLMU Ul 3allMThl BCEX JIAL OT HACWJIbCTBEHHBIX HCUYE3HOBEHMI,
TaK Kak OH MPAMO TpeOyeT OT roCyAapCTB MPHUHSATHS HEOOXOIUMBIX MEp ISl YCTAaHOBIICHHS
YTOJIOBHOM OTBETCTBEHHOCTHU:

a) m000T0 JHIfa, KOTOPOE COBEPIIAET aKT HACHIBCTBEHHOTO HCYE3HOBEHHMS,
MIPUKA3bIBAET, MOACTPEKAaeT WM TMOOYKIaeT ero COBEPIINTh, MOKYIIAeTCsl Ha €ero
COBEpILIEHUE, SABIISETCS €r0 MOCOOHNKOM WM yUacTBYET B HEM;

b) HaYaIIbHIKA, KOTOPBIH:

i) 3HaJ, 4TO MOJYMHEHHBIE, HAXOISALIMECS O] €r0 AEHCTBUTEIbHOMN BIIACTHIO U
KOHTpOJIEM, COBEpPILIMJIM WM  HaMEpPeBAINCh  COBEPUIUTh  IPECTYIIICHHUE
HaCUJIbCTBEHHOTO WCUYE3HOBEHUS, WJIM CO3HATEJIbHO IPOUTHOPUPOBAT  SCHO
YKa3bIBAIOIIYIO Ha 3TO HH(OPMAIIHIO;

i) HEC JCHCTBHUTEIBHYI OTBETCTBEHHOCTh M OCYIISCTBIISUT JICHCTBUTEIbHBIN
KOHTPOJIb B OTHOILIEHUH IEATENLHOCTH, ¢ KOTOPOH OBLIO CBSI3aHO MPECTYILIEHHE
HACUJILCTBEHHOT'O MCUE3HOBEHHS,

iii)  He mpuHsT Bcex HEOOXOAMMBIX U Pa3yMHBIX MEp B PaMKax €ro MOJTHOMOYHIt
JUSL TIPENOTBPALICHHS WA TPECEYCHHUsT COBEPIICHUS aKTa HACUILCTBEHHOTO

47 AJHRC/39/46/Add.1, mynkr 30; A/HRC/33/51/Add.1, mynxr 15.
4 A/HRC/16/48/Add.3, mynkT 62.
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MCYE3HOBCHUS JM00 Ul IIepead JaHHOTO BOIPOCA B KOMIICTCHTHBIC OPTaHbl s
pacciieioBaHusl ¥ yroJIOBHOTO MpecieaoBanus*® 50,

Koopzmnaulm ACATECJIbHOCTH OPraHoB, OTBCTCTBCHHBIX 34 IIPOBECJICHUC
00BICKOB H YIrOJIOBHBIX pacc.neu()BaHni/i

54.  IlpensiTcTBHs Ha MyTH YrOJOBHOTO CYyJONPOHU3BOJICTBA, KOTOPHIE yKe 00CYKIaIHCh,
U OTCYTCTBHE COTPYOHHMYECTBA CO CTOPOHBI HCIIOJHUTENEH B IUIaHE YCTAHOBJICHUS
MECTOHaXOXK/ICHHUsl MCUE3HYBIIMX JIMI[ M3-32 CTpaxa IOJBEPTHYThCA CyIeOHOMY
IIpPeCcIeJOBAaHUI0 MPUBEIM K CO3/JaHHIO BO MHOTUX CTpaHaxX CIEHUAIbHBIX OPraHOB I
Liesielt moucka xKepTs.

55. Pabowas rpymma  OTMETHJA, YTO  OTCYTCTBUE  KOOPAMHALUM  MEXIY
TOCYAapCTBEHHBIMH OpraHaMH, Ha KOTOpBIE BO3JIOKEHBI DPAa3IMYHbIE OOSI3aHHOCTH B
OTHOIIEHHN HACHJIBbCTBEHHBIX HMCYE3HOBEHHH, T. €. PO3BICK JKEPTB, paccieJOBaHHE U
YroJOBHOE IIPECIie/IOBaHKe, 3a4acTyl0 MOXET OBITh OJHMM M3 KIIOUEBBIX (HaKTOpPOB,
CIMOCOOHBIX MMO0PBaTh UX 3(M(PEKTUBHOCTH U TPUBECTH K HEOMpPABIAHHBIM 3aepiKKam®:.
OTOT BOIPOC MOXKET OBITH OCOOCHHO aKTyalleH B FOCyAapcTBax ¢ (eaepaabHON CHCTEMOMR
ynpasienus. JlyOnupoBaHue NEWCTBMH M BMEWIATENLCTBO MOTYT JUCKPEIUTHPOBATH
rOCYAapCTBEHHBIE OpraHbl B IJ1a3aX OOLIECTBEHHOCTH W YCIJIOKHUTBH IMPOLECC JJIsL JKEPTB,
KOTOpBIE BBIHY)KICHBI IOBTOPHO J1aBaTh IIOKa3aHUs, YTO YIPOXKAaeT JONOJHUTEIbHOU
TpaBMOM, a MOpOH TpeOyeT M JMYHOIO BMEIIATEIhCTBA B KA4ECTBE CBA3YIOIIETO 3BEHA
MEXAy CylneOHBIMH 1 HeCy IeOHBIMH OpraHaMH.

56. Ilomck u yYroioBHOE paccieJOBaHHE JOJDKHBI HOCHUTb B3aUMOYCHIMBAIOLINN
xapakrtep. B cooTBeTCTBHM ¢ pyKOBOSILIMMH NMPUHIMIIAMHU MOUCKA MPOMABIINX 0€3 BECTH
mun  KoMmuTera 1O HACWIIBCTBEHHBIM HCUYE3HOBEHHUSIM, KOTJa IOWCK MPOBOJAUTCS
HecyleOHBIMH  YUPEKACHUSAMH, HE3aBUCHMBIMH OT OpPraHOB, BXOJSIIMX B CHCTEMY
MpaBOCYIHs, 3aKOH®? JOJDKEH YETKO YCTaHABIMBATh MEXAHU3MBI M MPOLEHYPBI UL
obecrieueHHs: COTPYJHMYECTBA, KOOpAMHALMM U oOMeHa uHpopMauueil Mexay
BBILICYIOMSHYTHIMH ~ YUYPEOXKICHHSAMH ¥  OpraHamMH, IPOBOAAIIMMH  YTOJIOBHOE
paccieioBaHue, ¢ TeM 4TOObI FapaHTHPOBATh PEryJISIPHYIO U OIIEPATUBHYIO OOPATHYIO CBS3b
JUTSL OTCIIEKHUBAHUSI IPOTPECCca M JTOCTUTHYTHIX MMH pe3ynbTaToB®®. KoopanHamms ycuiuii
pa3IMyYHBIX BEJOMCTB, IIO3BOJISIONIAs M30€XaThb HEHYXKHOH OIOPOKPAaTHH, OTKPBIBAET
BO3MOXXHOCTH Juisi Oosee 3(QQEKTUBHOTO yHpaBlieHHs WX B 1€JOM OrpaHHYEHHBIMU
pecypcaMu © CrocoOCTByeT o0OMeHy HWHpOpManueil MeXIy oOpraHaMu —BiacTH.
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Heckombko cTpaH peniy Bonpoc 00 0OBHHEHNH Ha OCHOBE KOHIEIIINHA KOCBEHHOTO MUCIIOTHEHUS
4yepe3 OpraHu30BaHHbIe BracTHbie cTpykTyphl. Cm. International Commission of Jurists, Enforced
Disappearance and Extrajudicial Execution: Investigation and Sanction, p. 220ff. Heo6xoanmocTs
BKJIIOYEHHS OTBETCTBEHHOCTH HAYAJILCTBA B 3aKOHOJIATENILCTBO ITOJIb3YETCs IIMPOKOH HOAIEePIKKOI.
Cwum. E/CN.4/2005/102/Add.1, mpunnmn 27 b); Munnecomckuil npomoxos no pacciedos8anuo
NPEONONOAHCUMENbHO HE3AKOHHO20 auweHus scustu (2016 200), myHKT 26; Pumckuii cTaTyT
MexayHapoIHOTO YTOJIOBHOTO cyna, cT. 25 u 28. CM. TakKe MaTepHabl, IpeICTaBICHHBIC
Accormmanueit «Adyanac ne [Inaca ne Maito» KoMuTeTy mo HaCHIILCTBEHHBIM HCUE3HOBEHHSIM,
coobuienne Ne CED/C/15/2, 24 suBapst 2019 rona, c. 4 opurunana. URL: https://www.ohchr.org.
CwM. matepuansl Acoumanuu «Abyanac ne [Tnaca ne Maiio», c. 4 opurnnana.

Cwm., Hanpumep, E/CN.4/1996/38, nynkt 203; A/HRC/WGEID/114/1, nyukt 40. CM. Taxxke
JOKYMEHT oprann3anuu «CBuccnucy, «Jlokmaa: KoopJuHAnus po3bICKa M YTOJIOBHOTO
pacciie[oBaHUS B OTHOIICHUH HCYE3HYBIINX JHID, nioHb 2020 rona, c. 2 opuriHana, B KOTOpOM
omucaH onbIT KoopauHarwy B ['am6rn, Komym6mn, Mekcuke, Coennnennom Koponesctae
Bennkobpurannu u CesepHoit Upnanauu u [lpu-Jlanke.

B YaCTHOCTH, B OTHOLICHUH DKCTyMalluH, U3BATUS YJIUK, LIEITU obecrieueHust COXpPaHHOCTHU U
cO3/1aHHs KOH(DUACHIIMATBHBIX 0a3 TaHHBIX.

CED/C/7, npunoxenue, npuHIu 13, myHKT 2.

B noxnazne o cBoeit moe3nke B Mekcuky Pabodast rpyma peKkOMeHI0BaNa co3aTh
MEKBEJJOMCTBEHHBIH KOMHUTET T10J{ PyKOBOJICTBOM OJHOTO (he/lepabHOrO OpraHa, CHocOOHOTO
KOOPAUHHUPOBATH ACATEIIBHOCTDL PA3JIMYHBIX OPIraHOB BJIACTH U I'OCYAapCTBEHHBIX y‘lpe)l(}leHI/lﬁ
(A/HRC/19/58/Add.2, mynkT 112). B 2017 roxy rocynapctso npussiio O6miuii 3akoH 0
HaCHUJIbCTBECHHBIX UCUC3HOBCHUAX, HCUE3HOBCHHUAX, COBEPUICHHBIX YaCTHBIMU JIMLIAMH, U O
HaIMOHAIBHOI CHCTEMe PO3BICKA JIUII, KOTOPHII yCTaHABIMBAET IOPUCANKIINIO U 00eCTIeunBaeT
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O6ecnieuenne (HyHKITMOHATLHOW COBMECTUMOCTH 0a3 JaHHBIX, HMCIIOJIB3YEMBIX Kak IS
MOMCKA, TaK U JUIS YTOJIOBHOTO PO3bICKA, OBUIO 0XapaKTEPU30BAHO B KAueCTBE OJHOIO U3
YCIEIIHbIX BHJOB MPAKTHKH B HESX MOBBIIICHUS 3()(EKTUBHOCTH M MPEIOTBpAICHHS
JQyOIMPOBaHUS YCHIHN™.

Memynaponﬂoe COTPYAHHYECTBO

57. B HEKOTOpHIX KOHTEKCTaX HACHUIIbCTBCHHBIE HCUYC3HOBEHHS MOTYT HMETh
TPAaHCHALIMOHAJILHBIH KOMIIOHEHT. B HEKOTOPBIX CIIydasx MOJMTHYCCKUE OIIOHEHTH HIIH
Jaxe OeKCHIB NOXHUIIAJINCh B H3THAHUH, KaK 3TO ObLIO BO BpeMs «Omnepanun Konnop»®.
B mpyrux cimydasx MCUe3HYBIIHE JIMLA IEPEBOAWINCH B TallHBIC MECTa COACPIKaHHUS I10[
CTpaked B APYTHUX CTpaHaX, KaK 3TO UMEET MECTO B Cllydyae MPAKTUKU «UPE3BBIYAWHOMN
peHIMIUI»S WM WUCYS3HOBCHHI B KOHTEKCTe MHrpaiuu™. Pabodas rpymma BbeIpasmia
00ECIIOKOCHHOCT B CBS3M C YBEIMYCHHEM YHCIA TPAHCHAIMOHAJBHBIX HOXHUIICHHH,
COBEpINAeMbIX TOCYAAapCTBAMHU B COTPYAHHYECTBE C JAPYTUMH CTOPOHAMH, KOTOpBIS
NPUBOIAT K HACHIBCTBEHHBIM HCYE3HOBEHHSAM, KaK, HAIPHMED, B ClIy4ae yHIypoB, Ka3axoB
WY TIocTiejoBaTenel IBrkeHus [ ronena «Xusmer»®°.

58. Dra nmomomHUTENbHAs mMpobiema TpeOyeT, YTOOBI TOCYAAapCTBa PEarHpOBAIH H
BBINIOJIHSIA  CBOE  OO0SI3aTEJICTBO B IIOJIHOW Mepe COTPYIHHYATb B  YTOJOBHOM
CYZOINPOH3BOJICTBE ITyTEM MPEACTABICHHUS BCEX HMEIOIIUXCS Y HUX JOKA3aTeIbCTB C YIeTOM
X BHYTPCHHHX IIOJIOKCHHUH M JHOOBIX MEXIYHAapOAHBIX IOTOBOPOB, KOTOpBIC OHH,
BO3MOXHO, patuduuupoBaan®. KpailHe BakHO Tarke, YTOOBI TOCYIapcTBa CO3IAIH
MEXaHH3MBI B3aUMHOTO COTPYAHHYECTBA, OPUCHTHPOBAaHHBIC Ha OKa3aHHE BCECTOPOHHEH
noMoInK JxepTBam®, B IuUlaHe NPOBENCHUS paccieNoBaHUA W 3(P(EeKTUBHOrO po3bICKa
WCYE3HYBIIUX JIUL, a TaKKe HMX (PU3MYECKOW 3aIUTBl W OKa3aHMS ICHUXOJIOTHYECKON
TOATICPIKKH.

59.  Haxonen, npenmnonaraeMple HCHOJHHUTENN AKTOB HACHIBCTBEHHBIX HCUE3HOBCHHH
JIOJDKHBI OBITH NIEpEIaHbl MM BBIAAHBI KOMIIETCHTHBIM IPaXIaHCKUM BIIACTSM I'OCYAapCTBa,
B KOTOPOM MPEIIOJIOKHUTEIFHO UMEIH MECTO 3TH IESHHS, €CIM TOJBKO OHH HE ObLIH
BBIJAaHBI JIPyrOMY TOCYIapCTBY, OCYIIECTBIISIONIEMY FOPHCIMKINIO, B COOTBETCTBHH C
MEXTyHapOIHBIMHU COTJIAIICHHUSIMH 110 3TOMY BOIpocy®2. B mpoTHBHOM cilydae rocyaapcTsa
OCYIIECTBISIIOT CBOIO COOCTBEHHYIO IOPHUCAMKIIMIO, BO30YXIAIOT CEPhE3HOE YTrOJIOBHOE
pa3OupaTenbcTBO WM IEpejaloT HMX  MEXIYHApOJAHOMY YTOJOBHOMY TpUOyHay,
IOPUCIUKLHIO KOTOPOTO OHU MPU3HANn®,

I_IOCTyl'l KEPTB K pacCJICA0OBAHUIO U 3alllUTa OT penpeccm?l

60. OOs3aHHOCTH pacciefoBaTh HACHILCTBEHHbIE HMCYE3HOBEHHMsI TECHO CBs3aHa C
MpaBaMH KEPTB, BKIIOYAsl UX CEMbU, U JAPYTUX 3aUHTEPECOBAHHBIX CTOPOH Ha JOCTYI H
ydacTue B paccienoBanun®. HacHIbCTBEHHOE MCUE3HOBEHHE MOKET IPHUYHUHUTH CHIIBHBIE
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KOODJMHAIMIO OPTaHOB BIACTH HA PA3JIMYHBIX MIPABUTEIBCTBEHHBIX YPOBHSX, 9TO MOXHO CUUTATh
XOPOLINM MPUMEPOM 3aKOHHOT'O PEIICHUSI ATOH IPOOIEMBI.

Swisspeace, “Report: coordinating the search and criminal investigations concerned disappeared
persons”, p. 7.

Cwm. mpurosop 1o fermy CFP 13445/1999/TO1, ®enepanbaslii yronosHslii Tpudynan 1 BysHoc-
Aiipeca. URL: http://www.derechos.org/nizkor/arg/doc/condorl4.html (ua ucrianckom si3bIke).
A/HRC/13/42.

A/HRC/36/39/Add.2, mynkT 83.

A/HRC/42/40, myukT 56.

MexnyHapoaHasi KOHBEHIHs, cT. 14.

Tam xe, ct. 15.

Hexnapanws, ct. 14.

MexnyHapoiHasi KOHBeHIus, cT. 11.

Hexnapanus, nyHkT 4 crateu 13; A/HRC/16/48, nynkT 39 (3ameuanue obuiero nopsjka mo Bonpocy
O IIpaB€ Ha YCTAaHOBJIEHUE UCTUHBI B CBA3U C HACUJILCTBEHHBIM UCYE3HOBEHUEM, ITYHKT 3)

B koHTeKcTe noucka ncue3nyBUnx il cM. Takke CED/C/7, npuHuuMm S, ¥ CCBUIKK Ha IOKJIAIbI O
cTpaHOBBIX noe3nkax B Cepbuto, Typrmio u lllpu-Jlanky B npunoxennn x HuM, pasnen 11.C.
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MYYeHUs], TTyOOKHE CTpajiaHus W BpPEA KEpTBaM M HMX poAcTBeHHUKaM. CocTosHHe
HEH3BECTHOCTH MECTOHAXOXKICHHUS WICHA CEMbH MOXKET OBITh IPHpaBHEHA K IBITKaM®.
Hanmune noctyna k mH(GOpPMAIK BO BpeMsI PacciIeOBaHHUSA M HAa BCEX €T0 ATAIAaX MOXKET
OKa3arthcs Hanbomee 3 PEKTUBHBIM CPEICTBOM rapaHTUPOBAHMSA UX NTPAaBa HA YCTAaHOBIICHHE
UCTHHBI®. AKTHUBHOE y4acTHE JXKEPTB M HX CeMeil B pacClieJOBaHUHM TaKKe SBIACTCS
HAWJIy4IINM CPEACTBOM, FAPAHTHPYIOIINM TPAaHCIAPEHTHOCTh M MOAOTYETHOCTD IIpoliecca
paccienoBaHusl.

61. KepTBBI, TpakHaHCKOE OOIIECTBO M JAPYTHE HENPABUTECIHCTBEHHBIC OPTaHU3AIINH
JaCTO MIPAFOT KITIOYEBYIO POJIb B OTyYEHUHN JOKA3aTEIbCTB U JOCTIKCHUH 3HAYNTEIBHOTO
mporpecca MyTeM CyAeOHOro pa3OHpaTenscTBa MO YTONOBHBIM JEaM, CBA3aHHBIM C
YTBEP)KACHUAMH O HACHIbCTBEHHBIX MCYE3HOBEHHAX, OCOOCHHO B YCIOBHAX, KOTJa
JCHCTBHSL TPABUTENBCTBA OTPAHMUYCHBI M IIMPOKO PACIpOCTpaHEHA OE3HaKa3aHHOCTD.
B cuy saToro Pabouas rpymma paccMaTpuBaeT B KadecTBE IIEPEIOBOI MPAKTHKH MPU3HAHIE
IIPOLIECCYaIbHOTO CTaTyca IPYII )KEPTB U APYTHX CIICIHANTN3UPOBAHHBIX OpTaHU3aALUH. JTO
MOJKET TIIO3BOJIUTH NAHHBEIM CcyOBekTam Ooiyee 3((eKTHBHO ydYacCTBOBAaTh B IIPOIIECCE
paccienoBaHus, B TOM 4YHCiIE TpeOOBaTh IOCTyna K COOTBETCTBYOUIeH HH(popmanuw,
IpeAnarath SKCHEpPTaM OTCIEXKHBAaTh M aHAIM3WPOBAaTh YKa3aHHYI0 HH(OpManuio Hu
M0JIaBaTh aNneJUIILIUK Ha penreHust. Kpome Toro, KOJIJIEKTUBHOE MPEICTaBUTEIBCTBO )KEPTB
Yepe3 CeMbM WM OpPraHW3aliH TPAXIAHCKOTO OONIeCTBA BO MHOTHX CIIydasx CTallo
CPEACTBOM 3aIIUTHI KEPTB, YMEHbIIAs HMX IOJBEPKCHHOCTh KaK (PU3MYECKUM, TaK H
MICUXOJIOTUYECKUM pUCKaM®’,

62. TocymapcTBa MOIDKHBI COAEHCTBOBATh 3(D(EKTHBHOMY yYacTHIO POJICTBEHHHKOB B
MIPOIIECCE PACCIIEIOBAHMS ITyTEM MPEJOCTABICHHS aeKBaTHOI (PHHAHCOBOM MOIEPKKH JUIS
COJCHUCTBHS TaKOMY YYacTHIO, & TaKKe MyTeM NPHHATHA Mep, TPEOYIOIIUX PEryJIsIpHOTO
NIPOBEJCHUS. COBELIAaHMH MO0 0OMeHy wuH(opManmed ¢ TpynmamH, IPOBOISIIMMU
paccienoBaHue.

63.  OpmHako BO MHOTHX CIIy4asX POACTBEHHHKH ITOJIBEPIaloTCs yrpo3aM, 3allyTHBaHUIO U
penpeccusM BMECTO TOTO, YTOOBI IIPHUIJIAINATECS K YUaCTHIO B pacciieloBaHMAX. Bo MHOTHX
TaKUX CIydasX aKThl PETPEcCHi HE paccleqyloTcs HOJDKHBIM 00pa3oM, Kak TOro Tpedyer
Heknapanusi, 1, CIeI0BaTeILHO, OCTAIOTCS O€3HaKa3aHHBIMH. DTO CIIOCOOCTBYET CO3/1aHHIO
HeOe30MacHbIX yCIOBUH AJs MpoBeAeHUs 3(GQEKTUBHBIX paccieJOBaHUN. AHAJIOTHYHBIM
00pa3oM, COOTBETCTBYIOUIME BIACTH HWHOTIA OKa3bIBAIOT [aBJICHWE Ha OpraHM3aINH
TPaKAaHCKOTO OOIecCTBA W POACTBEHHHKOB HMCYE3HYBIIMX JIMI, OrpPaHWYMBas HX
JIEeCIIOCOOHOCTh HJIM CIIOCOOHOCTH oOpamarthes 3a (MHAHCOBOM HMOANECPIKKOM JUIl CBOEH
3amuThl. B HEKOTOPHIX Ciydasx 3Ta AEATEIbHOCTh ObUIA Jake NPH3HAHAa YrOJOBHO
HakKa3yeMo# M CONpPOBOX/allach ABYCMBICIEHHBIMH 1 HEOOOCHOBAHHBIMU OOBHHEHUSIMH B
TOAPBIBHOM JEATEIEHOCTH U TeppopHu3Me®s.

64. B curyanmsx, Korma pOACTBEHHUKH OOSATCS TOHAaBaTh KaloOBI, a JIWIA,
pacrojararonie BakKHOH HH(OpManuel, OTKa3pIBAIOTCSA JaBaTh IMOKA3aHUS, YTO MOMKET
croco6cTBOBaTh OE3HAKA3aHHOCTH, KpaiiHe BaYKHO OOECTEYUTh HAJUICHKAIIUE MPOrPAMMBI
3aIIUTBl ¥ CTUMYJIBI JUJISL JAYM CBUJCTEIbCKUX MOKa3aHU®® B COOTBETCTBHU C MYyHKTOM 3
crareu 13 Jleknaparuu’.

65. KpaiiHe Ba)XHO cO37aTh aJEKBaTHO (UHAHCHUPYEMBIC YUPEXICHUS JUIS 3aIIUTHl U
OKa3aHWsl TOMOIIM >KePTBaM, HUX CEMBSIM, CBUAETEISIM M JAPYTMM 3aWHTEPECOBAHHBIM
CTOpOHAM, YYacTBYIOIIMM B pacCiie[I0OBaHUM, BKIIOUYas IOJCYJIUMBIX, KOTOPbIE MOTJIH OBl
NIPE/ICTaBUTh JI0Ka3aTenbcTBa. Kpome Toro, B pamkax (yHKIMOHAIBHBIX HE3aBHCHMBIX
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A/HRC/16/48, mynkT 39 (3aMmeuanue o01Iero nmopsgKa o BOIpocy o IpaBe Ha yCTAHOBJICHHE HCTUHBI
B CBSI3H C HACHJIbCTBEHHBIM HCYC3HOBCHHEM, MYHKT 4).

MexayHapo1Hasi KOHBEHIUS, TyHKT 2 cTaTbi 12.

Tam xe, myHkt 7 cratsu 24. E/CN.4/2005/102/Add.1, mpuanum 19. CM., HanpuMep, ApreHTHHa,
VronoBHo-tporieccyanbhbiii Kogeke oT 10 nexabpst 2014 roxa, crates 82 bis; u coobmenne OL MEX
16/2018, 12 HOs10ps 2018 rona (Ha UCTIAHCKOM SI3BIKE).

A/HRC/30/38/Add.5, mynkT 34.

A/HRC/39/46/Add.1, nyukt 60; 1 A/HRC/30/38/Add.1, myuktsr 10 u 75.

MexayHapoaHas KOHBeHUUs, TyHKTHI 1 1 4 crateu 12; CED/C/7, npunoxenue, npunimn 14,
E/CN.4/2005/102/Add.1, npuanun 10.
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YUPEKAEHUIT'! OIKHBI CO34aBaThCsl NPOrpaMMBbl 3aiuThl. ClleyeT OoI4epKHyTb, YTO BO
MHOTHX CIydasX T€, KTO COBEPLIMJ aKThl HACHJILCTBEHHBIX MCYE3HOBCHHUH, IPOAOIIKAIOT
JefCTBOBATh MOAIONEHO, Aake KOTZa MPOUCXOAAT HPOLECCHl OTIPABICHHS IPABOCYANS B
TIEPEXOIHBIA TEPHOM, U YaCTO COXPAHSAIOT CHOCOOHOCTh MPHUYMHATH yIIepO I0O0MY, KTO
MBITACTCS NPUBJICYb UX K OTBETCTBEHHOCTH 2.

66. Kpome TOro, HeoOXOAMMO TapaHTHPOBAaTh BCECTOPOHHHME MEpHl MO 3aIIUTe
ceuzereneil. CBuzpeTenel ciegyeT 4YeTKO HWH(POPMHUPOBATH O TOM, YTO OHHU HMEIOT
BO3MOXKHOCTH IIOJIb30BAaThCS 3AIUTON JIMYHBIX JAHHBIX, a TaKXKe O TOM, OyAyT JIM HX
MOKa3aHMs PACKPBITHI 3al[UTE WM TPENaHbl TTAaCHOCTH. B cuTyamusx, Koraa cymecTByeT
cepbe3Has ONACHOCTb'S, NOJDKHBI TaKKe PACCMAaTpUBATHCS IPOrPaMMBI  IepeceIeHHs
CBUZECTENEH.

67. HecmoTps Ha TO, YTO MPOrPaMMBI 3aLIUTHl MOTYT BIUSATH HA MOBCEAHEBHYIO XKNU3HBb
JIMI, TIOJBEPTalOMMXCA HMX BO3ACHCTBHIO, HEOOXOIUMO pa3paboTaTh MPOLECCHl Ul
HaJUIe)XKaIei OIEHKN PUCKOB U MCYEPIIaHHs BCEX MMEIOIINXCS PECYPCOB T 00CCIICUCHHS
TOrO, 4TOOBI POACTBEHHHKHM MOTJIM MPOJOJKATh NOWUCKH CBOMX OJM3KHX W HMPUHHMATh
ydacTue B pacCiefOBAHUIX, COXPAHsSI IIPU 3TOM CBOM IOBCEIHEBHBIN pacropsaoK JHA U
UCTOYHHMKM JI0XOJa. B 3TOM cMbIcie KpaifHe BajkHO, YTOOBI BJIACTH PEarupoBaIH Ha
03a004YEHHOCTh, BBICKA3bIBAEMYIO CBHACTEISIMH, B HJCAJIbHOM BapHaHTE IyTeM
YCTAQHOBJICHHSI TIPOLIEIYP WIM MEXaHHU3MOB, KOTOPHIE MOTYT OOJIETYHTh MX IOCTOSIHHYIO
CBSI3b C HUMH.

68. dm3nyueckas u IICUXOJIOIrn4YcCKasa 0e301aCHOCTh JIMII, Y4acCTBYIOIINX B
pacciicA0BAHNH, TAaKKE BaKHa U1 CO3daHUS YCHOBHﬁ, B KOTOpPBIX POACTBCHHUKH H
TpaxxaaHCKOC O6H.ICCTBO MOTYT HaJJIC)KAIlIUM O6p330M JAOKYMCHTHUPOBATh [icJia U CO6I/IpaTL
J0Ka3aTcJIbCTBA. W XOTS 3TO MOXKET CII0COOCTBOBATH JAOCTUIKCHHUIO PE3YJIbTATOB, TAKHC
HeﬁCTBHﬂ HC IOJIDKHBI IMOIAMCHATH coboii MCIKAYHApOAHBIC 00s13aTeabCTBA rocyarapCcTtB B
JAaHHOM OTHOIICHHH.

E. Pa3paboTka moJUTHKHU, HANIPABJEHHON Ha o0ecneuyeHue
NMCUXO0COUNATLHOI MOMOIIHU

69.  VYuacrtue B mpolecce paccie0BaHus JieNia O HACHIbLCTBEHHOM UCUE3HOBEHUH MOXKET
OBbITh OYEHb TSDKEJIBIM UCIIBITAHUEM JJIsl POACTBEHHMKOB MCYe3HYBIIero jauna. OHU MOTYT
y3HaTh OOJIE3HEHHBIE MOJPOOHOCTH, TAKHE KaK SIPKHE OIHMCAHMUS JKECTOKOTO OOpalleHus 1
IIBITOK, ¥ IOCETUTH MECTa, T7Ie )KEPTBA MOTIJIa OBITh TOXOPOHEHA MIIM MOTJIa OBITh 3aep)KaHa.
Jlyist obecriedeHus TOro, 4TOOBI MX YYaCTHE SBJLIOCH OHOM U3 (hOpM BO3MEIICHUs yiepoa,
a HE NOBTOPHOM BUKTHUMU3ALMEH, KpallHE Ba)KHO IPUHUMATb BO BHUMAaHHUE IICUXHYECKOE
3I0POBbE M TICHXOJIOTHYECKOE OJaronoiyyde >KepTB M HX pojAcTBeHHHKOB. K umciy
(byH/IaMEHTaIbHBIX JIEMEHTOB B 3TOM OTHOLIEHUH OTHOCSTCS:

a) HaJJIekalas MoAroTOBKAa CEMbH JKEPTBBI C TOYKHU 3peHHs TOH HH(pOpManuy,
KOTOPYIO OHA MOXKET TTOJIy4UTh;

b) MpoBe/ieHNue HH)OPMATUBHBIX BCTped B OOCTAHOBKE U B MaHEPE, CHUKAIOIICH
crpecc;

1 A/HRC/16/48, mynkr 39 (3ameuanue 06IIero MopsIKa Mo BOMPOCY O MPaBe Ha yCTAHOBJIEHUE HCTHHEI

B CBSI3M C HACHJIbCTBEHHEIM Hcue3HoBeHHeM, MyHKT 10); A/HRC/10/9/Add.1, mynxtst 80 u 94

(Ha CTIAaHCKOM $I3BIKE).

MesxamepHKaHCKHI CyJ] IO IIpaBaM 4elloBeKa, eio JKepmavl pesuu 6 Powene npomus Konymbuu,
pewenue, 11 mag 2007 roza, myHKT 165; OTHOCHTENTPHO HACUIILCTBEHHOTO HCUE3HOBEHHS CBUICTENA
u xeptBbl Xyiuo Jloneca B Aprentune, cM. A/HRC/10/9/Add.1, myHKT 69 (Ha UCTIAaHCKOM SI3BIKE).
8 A/HRC/10/9/Add.1, myrKT 78 (Ha MCTIAHCKOM SI3BIKE).
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c) OKa3aHHe ICUXOCOUMAIbLHON IOANEPKKH C HCIIOJIB30BAHMUEM OIBITHOTO
MepcoHala, CIEeNHaTU3UpPYIOIIErocsl Ha KOHCYJIBTHPOBAHMHA B CBSI3H CO  CIyYasiMA
HAaCHJILCTBEHHBIX NCYE3HOBEHHI 4,

70.  Kpome Toro, kpaifHe BakHO, YTOOBI OTBETCTBEHHBIC JHIIA, OCOOCHHO aIBOKATEHI,
BBIMOJHSJIM CBOIO pabOTy JICNMKATHBIM M BHHMATEJIBHBIM 00pa3oM. DTO MOXKET MOMOYb
KEpPTBaM MEPEKUTh CBOIO 0O0Jb, OCO3HATh CBOK YTPaTy M BOCCTAHOBUTH OTHOIICHHUSI,
KOTOpBbIE MOTJIM IOCTpajaTh B pe3yibTare HCUe3HOBeHHs. [l 3TOro HEoOXOIMMBI
KBaTU(UIUPOBAHHBIE CIIEIIMANUCTBI, KOTOPbIE MOAXOAAT K CBOCH paboTe ¢ COUyBCTBHUEM,
MOHMMAaHHEM W TEpIICeHUEeM, YTOOBI MOJJEPXKATh JKEPTB HA MPOTSHKEHHH BCEr0 3TOTO
npotecca’™.

Co31aHue cnenuaJIu3uPOBaAHHBIX MHOTOMCIMILIMHAPHBIX
nojapasaeJieHuil 1Jisl MPOBeeHUs PaccjieJ0BAHUNA U KOHTEKCTYaJIbHOT0
aHAJIN3a

71. B KOHTEKCTE aKTOB HACHJILCTBCHHOTO HCYC3HOBCHHUs OIBIT TOKA3bIBACT, YTO
CO3JlaHME CTELUAIM3UPOBAHHBIX TOAPA3JEICHUI JJIsl MX PAcClelOBaHUS M YTOJIOBHOI'O
MpEeCcIeIOBaHUsT MOXKET ObITh 3((EKTUBHBIM IOIXOJOM M CIIOCOOCTBOBATh JIydlliei
KOOPAMHAIIMK TOJUTHKH B obmactd GOpbOBI ¢ MPECTYMHOCTHIOS. Bo MHOTHX ciydasx
(parMeHTapHbIil XapaKkTep paccielOoBaHUI SIBISETCS OJHUM H3 OCHOBHBIX (PAKTOPOB,
MPEMATCTBYIOMIKUX UX 3P PEKTUBHOCTH. MHOTOMPOGUIBHBIC CIEICTBEHHBIC MOPA3ICICHHS
MOTYT CHOCOOCTBOBAaTh COBMECTHOMY DAacClIEIOBaHHIO COOTBETCTBYIOLIMX JEl H
obecrieunBaTh  BCEOOBEMIIIONIYI0 ~ KOHTEKCTYQJIBHYIO  KapTHHY ISl Pa3iIdYHBIX
COOTBETCTBYIOIIUX yupexacHuil’’. KOHTEKCTya bHBII aHaIN3 MOXKET TaK)Ke UMETh BAXKHOE
3HAYEHHE JUISl JEMOHCTPALMKM OOIIEro MM CHCTEMAaTHYECKOrO XapakTepa MpecTyIUICHUS.
Taxoit BceoOBeMIIIONIMI TOAX0A MOXET IMO3BOJIUTH ONPEICIUTh IIPUOPUTETHOCTh JEN U
6onee 3(p(HEeKTUBHO HCMONB30BaTh HOBBIE METOMBI PAacCICIOBAHHUS, BKIOYAs aHAIU3
HaYYHBIX JIOKa3aTeIbCTB. DTO MOXKET TaKKe CIIOCOOCTBOBATH ONPEEICHUIO 00s3aHHOCTEN
B IUIAHE CUCTEMBI TIOYMHEHUS B OPraHU30BAHHBIX CTPYKTYPax BIACTH S

72.  Kpome Toro, rieHTpanu3anus nHGOpMalny B CIELHaIN3UPOBAHHBIX CJIEICTBEHHBIX
MOJIpa3/ieNieHHsX MOXET CIIOCOOCTBOBATh MOBBIMICHHIO 3((GEKTUBHOCTH pO3bICKA U
YIYYIICHUIO KOOPJHMHALMU C JPYIMMHU YUYPEKICHUSIMH, B YaCTHOCTH C TE€MH, KOTOpBIE
OTBEYAIOT 3a MOUCK MPOMABIINX 6e3 BeCTH JuIl’°.

73. B 1O xe Bpems clenyeT co3[aTh MEXaHW3Mbl IYOJMYHOH OTBETCTBEHHOCTH W
COOTBETCTBYIOIIME MPOLEAYpPbl C YYacTHEM JKEPTB M MX POJCTBEHHUKOB, a TaKXe
HAIIMOHAJIBHBIX MTPABO3AIIUTHBIX YUPESKACHUI M OpraHM3alluil IPpaXKIaHCKOro OOIIeCTBa B
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CwMm. muceMerHoe coobmenne Kapnoca bepucreiiHa B Xo1e KOHCYIbTaIMiA dKcriepToB Paboueit
TPYIIIEI IO HACHIIBCTBEHHBIM MITH HEJJOOPOBOJIFHBIM HCUYE3HOBEHHUSIM Ha €€ CTO IECTHAAIATOH
ceccuH, MyHKT 6 (Ha ucnadckoM sizbike). URL: https://www.ohchr.org.

Tam e, myHKTBI 5 11 13.

CED/C/URY/CO/1, mynxr 22; u CED/C/ARG/CO/1, myrkr 19. Cm. ccbiiku Ha [Topryranuio n
DpaHLUIO B MYHKTE 23 MPUIIOKEHUSI.

A/HRC/19/58/Add.2, myrkts1 96-97; u CED/C/COL/CO/1, nynkr 20 €). B Mekcuke OO1uii 3aK0H 0
HaCHJIbCTBEHHBIX HCUE3HOBEHHSX, ICIE3HOBCHNUSX, COBEPIICHHBIX YaCTHBIMH JINIIAMH, H O
HaI[HOHAILHOM CHCTEeMe PO3bICKa JIHL, NPUHATHIH 17 HOs10pst 2017 rona, mpeaycMaTpUBaeT CO3IaHUe
HoJpa3fAeieH!i 0 KOHTEKCTyaabHOMY aHanu3y (cT. 58).

Beponuka Xunectpo3a, IHCTUTYT o nipaBaM 4enoBeka MexyHapoJHON acCOLMalluu I0PUCTOB,
MaTepHaibl A1 KOHCYJIBTAIMI SKcTIepToB Pabouelt rpymmbsl M0 HACHIECTBEHHBIM HITH
He0OPOBOILHBIM HCYE3HOBEHHUSIM Ha ee cTo mecTHaanaroi ceccun. URL: https://www.ohchr.org.
Cw. Taxoke Mapuano INaiitaH, «/IUCKpeMOHHBIE TOTHOMOYHS IIPOKYPOpa IPH PacCIe0BaHUH U
cyZeOHOM IpeciieJOBAaHUH MAaCCOBBIX HApYyLICHHH MTPaB YeJO0BeKa: YPOKH apreHTHHCKOTO OIBITa,
0630p mencoyHapoono2o npasa Amepuranckozo ynusepcumema, Tom 32, Ne 2 (2015 ron), c. 548
OpHTHHAJA.

CED/C/MEX/CO/1, nyukr 29.
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KauyecTBE TapaHTUH OT TMOTEHIMAIbHBIX PHUCKOB, BO3HUKAIONUX B pe3yJbTaTe
LEHTPAIN3aIMU PacCiIeIOBaHUs B PaMKaX OJJHOTO Mojpa3aeseHusn .

He3aBuCHMOCTb M TEXHUYECKHI ONBIT IKRCIIECPTOB-KPUMHUHAJIUCTOB

74.  TlpensTcTBHEM Ha MyTH IPOIBIKEHUSA d(P(PEKTUBHBIX pacCIeIOBAHUN B HEKOTOPHIX
CTpaHax MOXET TaKKe CIYXKUTb OTCYTCTBHE KPHMHHAJIMCTHYCCKHX YUPEKICHUH,
COTPYIHHUKH KOTOPBIX 00JIaaaii ObI BBICOKHM MPO(GECCHOHATIBHBIM OIBITOM M OTBEYANH OBI
cTaHgapTaM HezaBucuMocTu®. [Ipy npoBeieHuH paccieoBaHus IEPBOCTEIICHHOE 3HAYCHHE
HMeeT aBTOHOMHOCTB I'PYIIITBI 9KCIIEPTOB-KPUMHHAJIMCTOB, KOTOPBIEC HE JOJDKHBI OIIacaThCs,
YTO UM MOXKET YIPOXKaTh MeCTh2.

75. Bo MHoOrmx crpaHax TpakJaHCKoe OOIIEeCTBO W HAay4HBIE KpyTH pa3padoTaid
YCIIENIHbIe MHULIUATHBEL, KOTOPbIE CHOCOOCTBOBAIIM HE TOJIBKO YCTAHOBJICHUIO JINYHOCTH
COTEH MCUC3HYBLIMX JHI®, HO M JOKa3aJli, HACKOJIBKO OHU BAaXKHBI C TOYKH 3PEHHS
NOHUMAaHHS TOTO, KaK I'OCYJapCTBEHHBIC CTPYKTYpPBI CHCTEMAaTHYECKH COBEPIIAIOT aKThI
HAaCHJIbCTBEHHOrO McYe3HOBeHUs. KpoMe Toro, rpymmaM 3KCIepToB-KPUMUHAIUCTOB YaCcTO
yIaBaJOCh HallaJUTh OTHOIICHHUS C CEMBbSIMH HCUYE3HYBIIMX JIMIL, KOTOpbIE BO MHOTHUX
Clly4asX IIOIBEPrajuch JKECTOKOMY OOpAaIlleHHI0 €O CTOPOHBI T'OCYNapCTBEHHBIX
YHHOBHUKOB, H3HAYaJIbHO OTPHILABIINX, YTO HCUE3HOBEHHS nMenu MecTo®. Paboyas rpymnmna
TaKKe CMOTJIa 3aJ0KYMEHTHPOBATh O3UTUBHBIN OIBIT TOCYAAPCTB B 3TOM CMBICIIC BO BpeMs
CBOMX MOCCIICHUH CTpaH®S, MpH3HAB PELIAIONIYI0 POJb, KOTOPYI MOTYT WIPaTh TaKHe
MEXIyHapoIHble OpraHu3aliu, kak MexayHaponuslii komurteT KpacHoro Kpecra u
MexayHapoJHasi KOMUCCHS 110 03 BECTH IPOIABIINM JIHIamE,

76.  HexoTtopble MO3UTUBHBIE PE3yIbTATHI OBUIN JOCTHTHYTHI OJaroaaps UCIOIb30BaHUIO
HOBBIX METOJIOB KPUMHHAJINCTUKH B pAacCICJOBaHWM HACHJIbCTBEHHBIX HCUC3HOBEHHH.
IMomumo mmpoxo pa3paboTaHHBIX METOAOB HieHTH(HKaruu 1o obpasmam JIHK, Becpma
TIOJIE3HBIMH OBIIM TAaKXK€ HaYYHBIC JOCTIKEHHS B 00JIACTH TIEPEKPECTHOTO COTIOCTaBICHHS
JaHHBIX TeIe()OHHBIX PAa3TOBOPOB, TE€OJOKAIWU MOOMIBHBIX TelIe()OHOB, MCIIOIH30BAHMS
CITyTHUKOBBIX CHUIMKOB M ONITHYECKUX NETEKTOPOBY.

IToauTHKA B OTHOLLIEHUH COXpaHECHUSA U PACKPLITUS AaPXUBOB

77. B cmywasx, Korja rocy1apcTBO HEIOCPEICTBEHHO Yy4acTBOBAJIO B HACHIbCTBEHHBIX
HCYE3HOBEHHUAX, MOTYT CYILIIECTBOBATH CIIEABI OIOPOKPATHIECKHUX AEHCTBHHA, KOTOPBIE YacTO
MOTYT OKa3aTbCs MOJE3HBIMH B MOMCKaX HUCTHHBL. OCOOYI0 aKTyaJIbHOCTh MOKET UMETh
paccieoBaHHe apXHWBOB BOCGHHBIX BEIOMCTB, CIyXO0 HaIMOHANBbHOW O0€30macHOCTH,
pazBenku u noimuuuu. Kpome TOro, Jake aJMUHHCTPATUBHBIE JIOKYMEHTBI TaKHX
YUpEXKIECHUHN, KOTOPBIE 3a4aCTYIO HE SABISIOTCS CEKPETHBIMU, MOTYT COJAEPKATh LEHHYIO JUIS
paccienoBanusi MH(OpMAlMIO, B TOM YHCJIE JOKYMEHTHl O IPUOOPETEHUH OpPYXHs,
0 TIOBBIIIEHUH B JOJDKHOCTH M Harpajgax WIH METUIMHCKHE JTOKYMEHTHI. AHAJIOTHYHBIM

80
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84
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Cwm. matepuainsl Accormanny «Aoyanac ae [lnaca ne Maiioy», 24 suBaps 2019 roaa, ctp. 8.

URL: https://www.ohchr.org.

Munnecomckuii npomoKon no pacciedo8anuio npeonoIOHCUMENbHO He3AKOHHO20 TUWEHUS HCUSHU
(2016 200), myHkt 31.

A/69/387, mynkr 37.

B kadecTBe mpUMepOB MOXHO NMPUBECTH APTEHTUHCKYIO TpyIy cyaeOHoit antpononorun (EAAD),
I[Tepyanckyto rpymiy cyaednoi aurpononoruu (IICAAA) u I'Baremansckuii hona cyneOHOit
anTpononoruu (PADI).

EAA®, pexomenpanus Ne 1. URL: https://eaaf.typepad.com/recommendations/.
A/HRC/22/45/Add.1, mynkT 18.

A/HRC/16/48/Add.1, myukTsr 28 u 29.

Hampumep, uccnenoBanue IPOLyKTOB CTOPAHUS, C TEM YTOOBI HCKIIIOUHTH THIIOTE3Y KpEeManuy Tel B
MyCOpHOM KOHTelHepe B ropojie Kokyia, 66U10 0COOEHHO Ba)KHO [UIsl pacciae0BaHHs HCUC3HOBEHUS
43 yuennkoB mkosbsl Aiionnnana B Mekcuke (GIEI, Informe Ayotzinapa I1: Avances y Nuevas
Conclusiones Sobre la Investigacién, Busqueda y Atencion a las Victimas, p. 278 (Ha HCITAHCKOM
SI3BIKE)).
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00pazoM MOTYT OBITh ITOJIE3HBI OOIIHE CBEICHUS O HACEICHUH, XPAHSIITUECS B TPAKIAHCKUX
peecTpax, JOKyMEHTaX KIaA0HII], HHCTUTYTOB IOPUAMIECKON MEIUIIUHBI WK 00JIbHUIIE,

78. TocymapctBa NOJKHBI pa3pabaThIBaTh M OCYLIECTBIATH IIOJHTHKY B OTHOLICHHH
PacKpBITH M COXpaHeHHs apxXuBHOH nH(opmarmu. Takas MONUTHKA TOJDKHA BKITIOYAThH
HEOOXOJMMBIC JIIOACKHE M MaTepHabHBIE pecypchl JUIi  OLEHKH HMH(pOpMaluy,
CoIepIKaILeHcs B 3alUCAX. JTHM JTOJDKHBI 3aHUMATHCS Y3KUE CIICIIHAIMCThI, HE3aBUCHMEBIC
OT PpYKOBOIWTENECH YYpEXKICHHs, KOTOPOE MOXKET OBITh 3aTPOHYTO PacKphITON
nHpOpManuei.

79.  Jluue HEMHOTHE TOCYAApCTBA MPEANPUHSIIA 3HAYMTEIBHBIC IIATW B HAIPaBICHHU
pacceKpednBaHms CBOMX COOCTBEHHBIX 3aKPBITHIX JOKYMEHTOB HIIH TIIATEIBHOTO H3YICHHUS
JIOKyMEHTOB ITyOIMYHOTO xapakrepa. [{pyrue rocyaapctBa ¢ TOTOBHOCTBIO OTKPBUTH CBOU
KOH(HUICHIIMATIBHBIE 10ChE, KACAIOLINECs] HACHIbCTBCHHBIX HCIC3HOBEHUI, YTO IPHOIM3UIO0
CeMbU M TP@KOAHCKOE OOLIECTBO K HCTHHE, M BO MHOTHX CJIydasx OTH JOChbE
HCIOJhb30BAIUCH B YTOJIOBHOM CYJI0IPOn3BocTBe®.

HomTuka nuddepeHIUPOBAHHOIO MOAX01Aa B CJIYYaAX HCYE3HOBEHUS
JKEHIIUH

80. Ompeir Paboueil rpymmbel TOKa3bBae€T, 4YTO [MOCICACTBHS HACHIBCTBEHHBIX
HCUE3HOBEHUH IMMO-Pa3HOMY IEPEKUBAIOTCS M OIIYLIAIOTCS JKEHIIMHAMU M JEBOYKaMH C
YYETOM HX T€HIICPHBIX POJICH, KOTOPBIC TITYOOKO KOPEHATCS B HICTOPUH, TPAJIUIIUH, PEITUTHH
U KynbType®.

81.  XeHmuHbI, NOJABEPTIINECS HACUIILCTBEHHOMY HCUE3HOBEHHIO, OCOOCHHO YSI3BHUMBI C
TOYKH 3PEHUS] CEKCYaJIbHOTO HACWIIWS, BKJIIOYAas W3HACWIIOBAaHME M HEKENATEIbHYIO
OEpeMEHHOCTh, a TAaKXKE Pa3JIMUHBIX (OPM YHIDKCHUS M TMPUYMHEHUS (QU3MYECKOTO M
MICUXHUYECKOTO BPe/Ia, KOTOPBIC TAKKE MONAJAI0T ITO]] OTIPEACICHHE MBITKU .

82 )KeHH_[I/IHI)I n JCBOYKH, KOTOpLIe CTpaZ[aIOT OT HACHUJIIBCTBCHHOI'0O HCYC3HOBCHUS
POJICTBEHHHUKA, YaCTO CTAIKUBAIOTCS C TIOTEPEN OCHOBHOTO MITH €JMHCTBEHHOTO UCTOYHUKA
Joxoaa B CEMBE, UYTO HpI/IBO}:[I/IT K HCraTuBHBIM JKOHOMHYCCKHM, COLHAJIBbHBIM,
IICUXOJIOTUYCCKUM U HpaBOBLIM IIOCJICACTBUSAM. }KCHH_[I/IHI)I, YbHU My)KI)H HUCYC3JIH, MOFyT
OBITh TOJIBEPIHYTHI OCTPAKMU3MY B OOIIECTBE B CHILY TOTO, YTO UX MYKeil JJO)KHO OOBUHSIIOT
B HpeCTyHHeHI/I)IX WJINn TOTrO, YTO JIIOJH 60$[TC$I HUMCTH JICJI0 C TCMH, KTO CTall )KepTBOﬁ
HACUJIbLCTBCHHOT'O HCYC3HOBCHUA. MaTepI/I, KOTOpre Tpa}lI/IHI/IOHHO OpI/IeHTI/IpOBaHBI Ha
MOUCK ¥ JIOCTIDKEHHWE CIPaBEIJIMBOCTH, TAKXKe 4YacTO IOJBEPTaroOTCsA COIHATbHOM
CTUurMaTtusanuu u HeCHpaBeI[HI/IBO HpI/IBHeKaIOTCSI K OTBCTCTBCHHOCTH 3a TO, YTO OHH HC
3a00TATCS O CBOMX AETAX %,

83.  DtH 06CTOATENBCTBA TPEOYIOT IPUMEHEHHUS TCHICPHOTO MOAX0/1a K PACCIICI0BAHUIM
KaK B pPaMKax KOMHCCHH [0 YCTAHOBJIEHHIO MCTHHBI, TaK W B CyJAax, IOJMUUU U
KPUMHHAJIMCTHYECKUX JTAGOPATOPHSX, UTO BICUET 3a 000t ere GOIBIIYI0 HEOOXOIUMOCTD
obecrieueHns1 TeHAEPHOTO OamaHca TpH OTOOpE JHI[, OTBETCTBCHHBIX 3a IMPOBEICHHE
paccrneoBaHuii®, Kak Ha OINEpPaTHBHOM YPOBHE, TaK M HAa CaMOM BBICOKOM YPOBHE
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CwMm. MaTepuabl, mpeactaBieHHble LIeHTpoM NmpaBoBbIX U coranbHbIX uccieaoBanuit (LIIICU) nns
JAHHOTO HccnenoBaHus, ¢. 7—10 opurunana. BecbMa noje3HbIMU OKa3aJIMCh TAKKE 3aIIUCH
MIPaBO3AIUTHBIX OPTaHU3aINi, TOCKOJIBKY B HUX COAEPKUTCSA HHPOPMAIUS O HAPYIICHUSX B
TIePHO/IBI, KOT/1a HH(OPMAINHU U ISUCTBUSIM TOCYJapCTBEHHBIX OPTaHOB HEIb3sI OBLIO JIOBEPSTE.
Coenunennsie IlTaTel AMEpHKH HEAABHO OTKPBUIN 3aCEKPEUEHHBIE 3aIHCH, KacaroIHecs
HapylUIeHU paB uesioBeka B ApreHtuHe, I'Baremane, CansBanope u Yunu. B [laparsae 6bu1u
00OHapy>KeHbI IOKYMEHTBI, U3BECTHBIC KaK «APXHB TEpPpOpa», B KOTOPBIX COIEPIKUTCS MepernucKa
BOCHHBIX, COTPY/THUKOB CITy>KO 0€30MacHOCTHU U pa3BelKH, JOKYMEHTHPYIOLIas, B YaCTHOCTH,
nepeady MPOTABIINX Oe3 BECTH JIUI CTPaHAMH, Y9acTBOBaBIINME B «Ornepanuu Konmop»:
Aprenrusoii, bpasunueii, [Taparsaem, Ypyrsaem u Uumn. IIpoueccsl paccekpeunBaHus JOKyMEHTOB
0 TIpoch0e ceMel U3 APreHTHHBI HHUIMHPOBaK Takoke Cesatoit [Ipecton n Opanrms.
A/HRC/WGEID/98/2, npeambyna.

Tam xe, myHKT 8.

A/HRC/30/38/Add.5, mynkT 23.

A/HRC/WGEID/98/2, nyuxrter 23-24.
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OTBETCTBEHHOCTH. B  mpomecce paccieoBaHusi TOCYAapCTBa JODKHBI  BBIACIITH
KOHKPETHBIE PECYPChI ISl aHAIN3a 0CO00r0 BO3ACHCTBHS HACHIBCTBEHHBIX HCUC3HOBEHHUI
Ha JKCHIIHMH, C TeM 9YTOOBI MPHUBJIEYh BHUMAHHWE K ITOW mpoOieme, KOTopas He BCeraa
pelaercst A0JKHBIM 00pazom®,

84.  Heob6xomumo Takke, 9TOOBI B IPOTOKOJIAX, aHKETaX U PYKOBOJICTBAX IO IIPOBECHHIO
ompoca NOTEPHEBIIMX M CBUICTENECH y4YUTHIBANAach 0co0as BaKHOCTb IIOKa3aHHH
MOTEpIIeBIINX B KadecTBEe NOKa3aTenbCTB. ClelyeT co3JaTh KOHKPETHBIE MEXaHH3MB,
KOTOpbIE MO3BOJILIA OBl JKCHIIMHAM COOOIIATh O CBOEM OIIBITE B YCIOBHAX YBAKCHHSA U
KOHOUICHIIMABHOCTH H, IPH HEOOXOIUMOCTH, OKAa3blBaThb MM IICHXOCOLHAIBHYIO
MOJIIEPIKKY .

85. Baxno Takxke, 4TOOBI B paMKaxX KOMIIEHCAIIMOHHOTO TMOJXONA TPECTYIUICHUS
CEeKCYaJIbHOTO XapaKTepa, COBEpLIAeMbIC B KOHTEKCTE HCUE3HOBEHHH, OTAEIEHO OTHOCHIIICH
K HAaCWIbCTBCHHBIM MCYE3HOBCHUSIM M TIIBITKAM M 4TOOB auddepeHuupoBaHHOE
BO3JCHCTBHE HAXOAWIO OTPAXCHHE B CEPHE3HOCTH HAKa3aHWH, IPELyCMOTPEHHBIX B
3aKOHOIaTeNbCTBES,

86. C npyroiz'l CTOPOHBI, AKTHBHOCTH JKCHHIMH C ICJIbIO TOJOXHUTb KOHCH
HAaCWJIBCTBCHHBIM HCYC3HOBCHHUAM HYaCTO COIIPOBOXIAACTCA AaKTaMH 3aIllyrdBaHUusA WA
penpeccm‘/'l, KOTOPbBIC NHOT 1a 060paIII/IBaIOTC$[ BHGCY,I[G6HLIMI/I Ka3HSIMH 1 UX COOCTBEHHBIMHU
HCYEe3HOBCHUAMU. B CHUITY 3TOTO, IIPOTPpaMMBbI 3aIUThI CBHHeTeHeﬁ JOJIDKHBI B IIOJTHOM Mepe
YUUTBIBAThL T'CHACPHBIC ACIICKTBI B TOM, YTO KacCacTCA BHUAa NPCAOCTABIIICMBIX YCIYT U
TCHACPHOI'0 COCTaBa epcoHaIa.

HomTuka nuddepeHIUPOBAHHOIO MOAX0AA B CJIYyYasX HCYE3HOBECHUSA
MUIPAHTOB

87.  HenmaBuo PaGouas rpynmna oOpaTuia BHUMaHHE Ha €lI€ OJHO YacTOe BbI3bIBAOLICE
TPEBOTY ABJICHUC — HCUYC3HOBCHUE MUI'PAHTOB. ITomumo prI[HOCTeI‘/II, CBA3aHHBIX C
TIOUCKOM KepTB, 00pb0a ¢ NCUE3HOBEHHEM MUTI'PAHTOB XapaKTEPU3yeTCsl BHICOKOH CTENEHBIO
HEIPHEKTHUBHOCTH, YTO MPUBOAUT K Ge3HakazaHHOCTHY. K unciy hakTopoB, KOTOpPBIE MOTYT
OOBSCHUTH 3TO SBJICHHE, OTHOCSTCS CTPYKTYPHAS yI3BUMOCTh MUTPAHTOB B 4yKO# cTpaHe®,
OTCYTCTBHE Y HHUX CEMEHMHBIX CBS3€ll WJIM PecypcoB, HEOOXOIUMBIX I TOTO, YTOOBI
3¢ GeKTHBHO TOOUBATHCS JOCTYIA K MPABOCYAUIO M OCYIIECTBICHHS CBOUX IPAB, a TAKXKE
OTCYTCTBHUC Y CJICACTBCHHBLIX OPraHOB IMOTCHIIUAIA IJISA pa6OTI)I Ha HEJICTAJIbHBIX PbIHKAX,
CBsA3aHHBIX C TOpFOBJ’Ieﬁ JIIOAbMH, IPUYEM B HEKOTOPBIX ClIydadX MpyU HAJIUIUU OYEBUIHBIX
CBs3€H C rOCYIapCTBEHHBIMHU OpraHaMu®,

88.  Kpome Toro, 0JHIM U3 KIIOYEBBIX DJIEMEHTOB TAKOT0 HEIOCTATKa 3a4aCTYIO SBISETCS
HU3KHUH YPOBEHb COTPYIHUYIECTBA MEX/IY FOCYIapCTBAMH, a TAK)Ke OTCYTCTBHE HHTEpeca co
CTOPOHBI CTpaH TNPOUCXOXKJACHHA. [lo 3TOH mNpHUMHE HE NPOBOIIIINCH HaJIekKalue

94

95

96
97

98

A/HRC/19/58/Add.2, myHkT 67. B oTHOmEHNN (PaKTOPOB, CIIOCOOCTBYIOIIUX COKPBITHIO
uHbOpMAIMU 00 THX HPECTYIUICHUAX M OTCYTCTBUIO OTBETHBIX MEP CO CTOPOHBI CYACOHBIX CHCTEM,
cm. Jlopena bamapmuan, Ana O6epnus u Jlaypa Cobpeno, “Violencia de género y abusos sexes en
centros clandestinos de detencion: un aporte a la comprension de la experiencia argentina”, c. 12
opuruHaina (Ha UCmaHcKoM si3bike); U AHa OGepnuH, “Respuestas judiciales en Argentina, Chile y
Uruguay a las violencias estatales diferenciales hacia mujeres y personas fuera de la
cis/heteronormatividad durante el terrorismo de Estado”, Hcmopuueckuii eecmuux Jlamunckoii
Amepuxu, 1. 38 (2019 roxn) (Ha ucnanckoM s3bike). CM. Takxe MeKITyHapOIHBIH LEHTP 110
MIPaBOCYINIO TIEPEXOAHOTO Tieproa, “Morocco: gender and the transitional justice process”,
centsops 2011 rona, cc. 21-22 opurnHana.

Takas noaacpIKKa H0JKHAa HAYMHATBCS 10 c066ce1103a1-lm{ WJIN 3asBJICHUS 1 UMETh JOCTAaTOYHYIO
POIOJDKUTEIBHOCTD, YTOOBI H30€XKATh MOBTOPHON BUKTHMHU3AIINH.

A/HRC/WGEID/98/2, mynxkr 19.

A/HRC/36/39/Add.2, myukt 50. PabGouast rpyrmma He 3a10KyMEHTHPOBAIA HU OJTHOTO CITydast
MPHUBJICYCHHS K OTBETCTBEHHOCTH T'OCYAApCTB WIIH HErOCYIapCTBEHHBIX CyOBEKTOB.

Tam ixe, myHKT 46. B 0CHOBE 3TOr0 JIEKHUT, B YaCTHOCTH, MOABEPKEHHOCTh KOHQIHMKTHBIM
CUTYyallUsIM U HACUJIHIO, 4 TAKXKE MHOI'OYNCICHHBIM d)opmaM JUCKpUMHUHAIMHA 1 DKOHOMHUYCCKUM
TPYAHOCTSAM IapTHEPOB.

Tam xe, myHkTsl 34-35; A/HRC/19/58/Add.2, myHkt 69.
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TPaHCHALHOHATIBHBIC PACCICAOBAHMU, KOTOPBIE MOTIH OBl IaTh Ba)KHYIO0 HH(POPMALIHUIO IS
BBUICHEHUS (PAKTOB, TAKYIO KAK MECTOHAXOXKICHHUE CBHICTEINCH, 1 Jake HHGOPMALIHIO O TeX,
KTO OBLT mpuyacTeH K mpectymieHusMm'”. PoxcTBeHHnku mnpomaBmmx 0€3 BECTH JIHII
JOJDKHBI OBITH IPOMH()OPMHUPOBAHBI X HUMETh BO3MO)KHOCT YYaCTBOBATh B PACCIICIOBAHMIX
HE3aBHCUMO OT MeCTa WX MpOxKHUBaHMs .

89. B cmiy 3TOT0, B pernoHax CO 3HAYUTEIHHBIMH IIOTOKAMH MUTPAIIMH OCOOCHHO Ba)kKHO
YCTaHOBHUTH OCOOBIH M aAud(HepeHINPOBAHHBI TOAXO0 K IPOBEICHHUIO PACCICIOBAHUHA B
OTHOWICHWM HCYE3HYBIIMX MHUIPAaHTOB. Takoil MNOAXOA MHOIDKEH CIIOCOOCTBOBATH
TPAaHCHALIMOHAIILHOMY HOAXOLY M PAacIIMPEHHI0 BO3MOXKHOCTEH COTpYIHHYECTBA C
rocyAapctBaMu npoucxoxaeHus 2. T'ocyqapcTBaM cieqyeT MPHUHATh MEPbI 10 CO3/IaHHIO
IHOKUX M ONIEPATHBHBIX MEXaHU3MOB IJIsl OOMEHA JIOKA3aTeNIbCTBAMHY B LISJIIX OTPaHHYCHUS
HEHYKHBIX 3aJIepKeK U JPYTUX OIOPOKPaTHIECKUX MPerATCTBHI. OCOOCHHO BayKHO, YTOOBI
rocyapcTBa, B TOM YUCIIE Te, KOTOpbIe He paTU(GUIUpoBaIn MexXIyHapOIHYO KOHBSHLHIO,
CIIeJOBAJIM TIOJNIOKEHUSAM CTaThU 14, KoTopas TpeOyeT MmpeaocTaBICHUS BCEH BO3MOKHOM
CyneOHOI MOMOINM, BKIIOYas HEOOXOAMMBIE JOKa3aTeNIbCTBA. DTO MOJIOKEHHE SBIACTCS
BaXHBIM CIIOCOOOM BBITIONHEHHS O0S3aTeNBCTBa 10 obecredeHuio 3¢ dexTuBHOTO
paccieoBaHus BCeX CIy4acB HACHIBCTBEHHBIX HCUC3HOBCHUM.

K. Oo0s3aTeabcTBa N0 pacc/iel0BAHUIO AKTOB HCUYEe3HOBEHMSI,
COBEPILIEHHBIX HErOCyIapCTBEHHBIMHU CY0ObEKTAMU

90. PaccienoBaHue HCUE3HOBEHUI, MOTEHINAIBLHO COBEPIIAEMBIX HETOCY IapPCTBEHHBIMU
CyOBbeKTaMH, COMPSDKEHO C LEJBbIM PsIOM KOHKPETHBIX MPOOJIEM M MOPOAMIO pa3iiniHbIe
TOJIKOBAHMSI B OTHOLICHMM 3allUThl, KOTOPYH TIOCYJapcTBa MAOJDKHBI IIPEIOCTaBIATh
xKepTBaM. B cBoell mpakTHKe MpenpoBoXKAeHUs HHPOpMaIy 1o cirydasM Padouas rpynna
JlaBajia Clielyollee TOJIKOBaHUE: B TEX ClIydyasX, KOTAa UMEIOTCS DJIEMEHTHI, yKa3bIBAIOLIUE
Ha TOTCHIMANbHYIO HJIM KOCBEHHYIO NPHYACTHOCTh TOCYAApCTBA WM JHOOOTO U3 €ro
JIOJDKHOCTHBIX JIMI, OyJb TO NMpH MOJAEPKKE WIM MONYAJIUBOM COIJIACHM, OHH JOJDKHBI
paccienoBaThCsi KaKk HaCHUIIBCTBEHHBIC MCUYE3HOBEHHs, a Opems paccienoBaHusi (akToB M
JI0Ka3aTeNbCTBA TOTO, YTO IOCYJapCTBO HE Y4aCTBOBAIO B COBEPIIEHUH COOTBETCTBYIOLIMX
aKTOB MCYE3HOBEHHMS, JIOXKHMTCA HA COOTBETCTBYIoHIee rocyaapcrso. IIpu paccMmorpenun
9THX ciydaeB PaOouas rpymnma npuHMManza BO BHHMAaHHE KOHTEKCT M XapakTep
HCYE3HOBEHMI B COOTBETCTBYIONIEH CTpaHe.

91. Kpome Toro, OBUIO YCTaHOBJEHO, YTO TOCYJApCTBO O0s3aHO paccieoBaTh
MCUE3HOBEHUS JIIOJICH, 1ake €CIIM OHO HE NMPHHUMAJIO B 3TOM y4YacTHs. ITO 00513aTeIbCTBO
ObUIO M3JIOKEHO B crarbe 3 MexIyHapoJHO KOHBEHIMH, KOTOpas HalpaBjieHa Ha
ycTpaHeHHe Mpobena B 3ammre >kepTB. Kpome Toro, rocymapcTBa MOTYT pacrojarathb
HHCTPYMEHTAMU M CPEICTBAMM JUISI TPOBEACHHS YITIyOJNEHHBIX paccliefoBaHHM, a B
HEKOTOPBIX CIydasx — KaHaJaMH CBA3H C 3TUMH HETOCYJapCTBEHHBIMH CyOBEKTaMU HITH C
TPETHHUMH CTOPOHAMH, TIPH ATOM BCE ITO MOXKET CIIOCOOCTBOBATH YCIIEXY TAKOT'O MPOIIecca.

92.  VYBenuueHwe 4KCIA MOXUIICHHUH, COBEPIIAEMBIX HETOCYIAPCTBEHHBIMHU CyOhEKTAMH,
B UYACTHOCTH B KOHTEKCTE BHYTPEHHHX BOODPYXEHHBIX KOH(JIHUKTOB, W OTCYTCTBHE
HaJIexKareil 3amuTsl mooyamin Pabodyro Tpymmy HavaTh MOPOIECC JIOKYMEHTHPOBAHHUS
ClTy4aeB, KOTOPBIE MOTYT OBITh MPHUPABHEHBI K HACHIbCTBEHHBIM HCYE3HOBCHHMSIM, KOT/a
TperoiaraeMple UCIOJHUTEH OCYIIECTBISIFOT 3 (EeKTHBHBII KOHTPOJIb HAJl TEPPUTOPHEH
WITH TOCYIapCTBEHHbIC PyHKIIMK Ha HEW'%S,

100 Cwm. matepuans Ponja «3a CpaBeIMBOCTD U IPABOBOE rocyaapctBo» u opranuzamuu « TPHAJI

WNurtepHsmHmy, myHKT 126. B Mekcuke ObUT co31aH MEXaHU3M U1 ICHCTBUII CO CTOPOHBI APYTHX
CTpaH, KOTOPBIH CITIOCOOCTBOBAJ MPUBIICIEHHIIO K OTBETCTBEHHOCTH BiacTeil n 6onee addhexTnBHOMY
KOHTPOJIIO 32 XOI0M pa30HpaTebcTBa CO CTOPOHBI IIOTEPHEBIINX M OTKPHIT BO3MOXKHOCTD JUIS
MIPOBEICHHUS pacclieJOBaHUI 3a Mpe/ieNlaMy CTPaHBI, XOTSI OH €llle He JOoKa3al CBOIO 3P (EeKTHBHOCT
(tam e, myHkThI 31, 32 u 125). URL: https://www.ohchr.org.

101 A/HRC/36/39/Add.2, mynxT 77. CM. myHKT 144 NpUIOKeHU.

102 CED/C/MEX/CO/1, nynxr 24.

103 A/HRC/42/40, nyukr 94.
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V.

BoiBOaBI K PEKOMECHIAIINHA

93. Ha mnpoTs:keHHHM Bcero cBoero cymiecrBoBaHusi Pafouas rpynma o6pamana
BHHMAaHHe MEKIYHAPOJHOro cOO0IIeCTBA HA 0€3HAKA3AHHOCTh KAaK OTINYHMTEIbHYIO
YepTY HACHJIbCTBEHHBIX HCYe3HOBeHHUIl. OHA NMPoJ0/KAeT HAGIIOAATE BHI3bIBAIOIIYIO
TPEeBOTY TWPAKTHKY O0€3HAKa3aHHOCTH KaK B CBSI3M € MPONUIBIMH aKTaMHu
HACHJIbCTBEHHBIX HCYe3HOBEHHH, TAK M B CBA3H C HOBBIMH HCYe3HOBEHHSIMH,
MPOMCXOSIIIMMH B Pa3JIHYHBIX YACTAX MHpPA.

94. Be3Haka3aHHOCTb MO’KeT OKa3bIBAaTh MHOTOKPAaTHOe BO3/eiiCTBHE, NPHYHHSIS
elle 60IbIINE CTPAJAHUS M MyYeHHS JKePTBaM U UX ceMbsM. PaGouyas rpynna cunraer,
YTO MEKAYHAPOJHOE COO0IIECTBO He NOJIKHO OCTABAThCA 0e3pa3IMYHbIM K TaKUM
cTpagaHusM. BmecTo 3TOro oOHO J0I’KHO AKTHBH3HMPOBATh YCHJIHSI B 00JacTH
COTPYAHHYECTBA, YBEJMYUThL O00beM NOMOINM, NPENOCTABJIAEMO :KepTBaMm,
U NIPOBO/IUTH cydeOHbIe pacc/eloBaHus U NMpecjiel0BaHNs KaK HA MECTHOM, TaK U Ha
MesKTYHAPOJAHOM YPOBHSIX.

95.  OTanYHTeNbHBIE KOMIOHEHTHI HACUJIbCTBEHHOT0 MCYE3HOBEHHS], B YACTHOCTH
ydyacTue rocyiapCcTBeHHbIX J0LKHOCTHBIX JIMI M MONMBITKH YTAaUBaHUSI HH()OPMAIIUU U
COKPBITHS NMPeCTyNJIeHNs, TPeOYIOT, YTOOBI pacciie10BaHie MPOBOAUIOCH B YCIOBHSAX,
OTJIMYAIOIIMXCSI HE3ABUCHMOCTHIO 1 ABTOHOMHUEIA.

96. 33}.’[6[))1(1(1/1 B TIPOBECICHUH pacc.ﬂenona}mﬁ O0OBIYHO SIBJISTIOTCSH pe3yabTaToM
MHOTI'OYHCJICHHBIX HpeHﬂTCTBHﬁ, ¢ KOTOPBIMH NPUXOJIUTCH CTAJIKHMBATLCA B XO01€
Cy&eﬁHbIX p236HpaTeJ'leTB, BRJ/IIOYasi, Cpeaun MNPOYUX, YHHUYTOKCHHUEC WM YyTpartry
A0Ka3aTEJbCTB, 4 TAK/KEC KOHYUHY HCHOJ’[HHTBJ’ICﬁ, nmoTeprneBIInx u ceujerteneii. Takue
npensiTCTrBust MOryT (l)aKTI/I‘-leCKH NMPUBECTH K 0e3HAKA3aHHOCTH.

97.  DddexTUBHOE PpacciiefoBaHHe HACHJILCTBEHHBIX HCYe3HOBEHUH IOJKHO
BKJIKOYAThL HHGOPMANMI0O O MeECTOHAXOXKICHUM M cyab0e MCYe3HYBINMX JIHII,
00CTOAITEILCTBAX MX MCYE3HOBEHMS M IMYHOCTH HcnoHUTenell. Takoe pacciienoBanne
He TOJIbKO TpeldyeTcsi B COOTBeTCTBHM € MEKAYHAPOAHBIMHU 00513aTeJIbCTBAMHU
rocyJapcrsa, HO M SBJseTCH HAWIYYIIMM cnoco6oM 3¢pdekTuBHONH 00pLOBI ¢
0e3HaKa3aHHOCTHIO U peaTu3allui NPaBa HA YCTAHOBJIEHHE MCTHUHBI VIS KePTB M I
o011ecTBa B LeJIOM.

98.  PaGouasi rpynna peKoMeHIyeT rocyaapcTBam:

a) onpeaeJuT B HAUUMOHAJIBHOM 3aKOHOAATE/JILCTBE HACHJILCTBEHHOE
HCYE3HOBCHUEC KAK CAMOCTOATE/JIbHOC NPECTYIVICHUE U YCTAHOBUTD PAa3/IMYHbIC (l)OprI
yFOJ]OBHOﬁ OTBETCTBEHHOCTH, BKJIIOYasA COyYacTHe, NOACTPEKATEIbCTBO, MOJTYAJINBOC
corjiacue 1 akKTUBHO€ COKPLITHE HACUJIBLCTBCHHOI'0 MCYEC3HOBCHMSA, 4 TAKIKE YTOJIOBHYIO
OTBETCTBEHHOCTH AJIsi KOMAHAWPOB UJIH IPYIruX HAYAJbHUKOB]

b) €031aTh MeXaHU3Mbl, CIOCOOHbIE ONIEPATUBHO NMOJIY4YaTh U 00padaThHIBATH
Ka00bl HA HACHJIbCTBEHHbIe MCYE3HOBEHMS, B paMKax cdepbl OTBEeTCTBEHHOCTH
BJAaCTeil, He 3aBUCAILIUX OT YUYpeXKIeHMHl, K KOTOPbIM OTHOCSITCSI NMpeArnoJaraeMble
HCTIOJTHUTEIN WM ¢ KOTOPBIMHM OHH MOTYT OBITh CBSI3aHbI. JTH MeXaHU3MBbI J10KHbI
OBITH YIOJTHOMOYEHbl MHHHIMMPOBATH 0e30T/1araTe1bHoe pacciae 0BaHHe MOJTy4YeHHBIX
skan00. Kpaiine Ba:xkHO, 4TOOBI k210061 00 MCYE3HOBEHHUAX, B KOTOPBHIX FOBOPUTCS 0
NpeAnojaraeMoM  Y4acTMM  FOCYJapCTBeHHBIX  JO/UKHOCTHBIX  JIMII  WJIH
HErocyJ1apcTBeHHbIX  CYOBEKTOB MNpH  MOAAEpPKKe MJIH  MONMYCTUTEIbCTBE
rocy1apcTBeHHbIX J0UKHOCTHBIX JIMI, MPU3HABAJNCH KAK CJIy4Yal HACHJIHLCTBEHHOIO
HCYE3HOBEHUS] M HeMeIJeHHO NMPHUBOAWIM K MPUMEHEHHI0 NMPHHLIMIOB, KOTOPbIMHU
cilenyeT PyKOBOJACTBOBATHCSI IPH pacciieloBAHNU TaKUX Npectymienuii. 'ocynapersa
HEe MOIYT CChLIAThCA HA OTCYTCTBHe OQUIHUAJBHON :kano0bl AJA OTKa3a B
B030Y:KICHUHU paccie0BaHUS;

C) rapaHnTupoBaThb Heorpa}mqem{blﬁ AOCTYIN BCEM  KOMIETCHTHBIM
CyI[eﬁHl:lM OpraHamM u cjieaoBaTejisiM, KOTOpPbI¢ paﬁOTalOT C HUMHU, B Jwooe MeCTO, I'/Ie
coaepikaTcd JUIICHHbIC CBO0OBI Juua, WJiIn B J1000e MeCTO, 0(l)nunanbnoe HJIH
HeO(l)PI[IPIaJ'l])HOC, B OTHOIICHHH KOTOpPOro €eCrtb OCHOBaHUA MoJiaratb, 4YTO
HCYE3HYBIIME JIULIA MOT'YT OBITH TAM Haﬁlleﬂbl;
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d) obecrneyuTb, 4YTOObI OpPraHbl, OTBeTCTBEHHbIe 3a INpOBeJeHHe
paccieioBaHMil, MMeJH AOCTYIl KO BCeil COOTBeTCTBYIOIIeH MHPOPMALMHU, BKJIKYas
JI00YI0 cofep:kamylocsi B JOKYMEHTaX M apXuBax HH(OPMAaLHUIO, OTHOCAINYIOCH K
BOCHHBIM, MOJIMIEHCKHM, pa3BeAbIBATEIbHBIM OPraHaM M OpPraHaM HALHOHAJIBHOI
0€30MacCHOCTH;

e) YCTPAHUTH NPENATCTBUA B HAIMOHAJIBbHOM 3aKOHOAATEJIbCTBE, KOTOPbIE
MOr'yT NpHUBECTH K 0€3HAKA3aHHOCTH B Cay4vasixX HaCHJIbCTBEHHBIX HC‘-ICSHOBCHPIF[,
B TOM 4HUCJI€ IOCPEACTBOM:

i) B COOTBETCTBYIOIIMX CJIy4YasiX, YCTAHOBJIEHHMSl CPOKa JaBHOCTH
HCKJIIOYUTEJbHO € [aThl BbICHEHHS] CYyAbObI M  MeCTOHAXOKIEHHs
COOTBETCTBYIOILEro JIULA;

i) 3anpenieHns AMHUCTHIi, IOMHJIOBAHUIA M JIPYTrAX Mep, KOTOPbIe MOTYT
ObITH HampaBJeHbl HA TO, YTOObI M30€KaTh HMJIM KOCBEHHO 3aTPYAHUTH
BBINOJIHEHHE 00513aTe/IbCTBA 110 Paccie0BaHUIO, Pec1eJ0BAHMI0 H HAKA3aAHUIO
JIMII, COBePIIMBIIUX YKa3aHHbIE MPecTyIIeHNs;

ili)  HexOMyCTHMOCTH CCHLIKHU HA UCHOJIHEHHE MPUKA30B HAYAIbCTBA;

iv) OrpaHUYeHusi NPUMeHeHHsl NPUHUMUIOB res judicata u ne bis in idem B
cJIy4yasix MOIIEHHHYeCKHX pacc/ie[0BaHuii;

f) €031aTh ONEPAaTUBHYI0 U 3(PpPeKTHBHYIO cHCTeMy CyAeOHOH 3alIUTHI B
HeAX YCTAHOBJIEHHSI MECTOHAXO)KIEHUsI MCUe3HYBIIMX JIMII M o0ecreyeHUs] MX
NMCHXHYECKOro U GU3NYecKoro 6,1aronoJiy4nsi, a TaK:Ke onpe/ejaeHisi OpPraHoB BJIACTH,
B TOM 4YHCJIe KOHKPeTHBIX JIMI HJIU OPTaHOB, KOTOPbIE OTAABAIH NPHKA3bl 0 JTHIIEHUH
cB000JbI MJIM OCYHIECTBJISUIM Takue AelicTBHS. JTO CPeICTBO INPABOBOM 3alUTHI
J0JIKHO IPMMEHATHCS NPH JIO0BIX 00CTOATEbCTBAX U 0€3 HCK/II0YeHMIl;

0) 00eceYUTh HE3aBHCUMOCTb, ABTOHOMHOCTH M J100POCOBECTHOCTH
pacciaenoBanuii. C 3Toil 1e/IbI0 TOCYAApCTBaM cieyeT:

i) OTCTPAHATDH JIO00I0 NMPEINoJaraeMoro MUCHOJHHUTEIs] OT BBHINOJTHEHHUs
cJyKeOHbIX 00513aHHOCTEl, ¢ TeM YT00bI NOMOYb NPEJOTBPATUTH €ro BJIUSIHHE
Ha pacciiefloBaHHe WJIH ero JeificTBHii M0 3allyrHBAaHUIO MJIM OCYIIECTBJICHHIO
penpeccuii B OTHOIIEHNH TeX, KTO PYKOBOAUT pacc/ieloBaHHeM WJIH Y4acTByeT
B HeM;

i) NPUHUMATH MEPbl MO0 OrPpaHUYEHHIO YYACTHSI B PacCaeT0BAHUIAX
yUYpeKIeHHH, K KOTOPBHIM OTHOCSITCSI IPeAnojiaraeMblie HCIOJIHUTEH;

h) €031aTh MEeXaHW3MBbI 3aIINTHI KEPTB, WIEHOB UX ceMeii, cBHAeTeNel U
APYTHUX JIMI, YYaCTBYIOIINX B PACCIeI0BAHHH, BKJIIOYAS] MOA3ANMIMTHBIX, CIIOCOOHBIX
NMPEIOCTABIATh COOTBETCTBYWINYI0 HHQOPMAIHMI0 IO [JeJIaM, KOTOpPbIe TOJKHBI
OeficTBOBATH MOA  OTHAOH  HE3aBHCUMOI0  Y4YpPe:KJAeHHs, PacHoJaraiuero
J0CTATOYHBIMH PeCYpPCaMU JJIsl TOCTHKEHHS CBOUX IIeJIeii;

i) CO/IeliCTBOBATh YYACTHIO BBIKHMBIIMX M ceMell HCYe3HYBIIUX JIHI B
pa3inuHbIX pasouparejbcTBax. C 3Toil HeJbIO JOJKHBI OBITH CO3JaHbI MEXaHU3MBbI,
of0ecnneynBamme MM IMCHXOCOUHAIBHYIO NOMIEPKKY CO CTOPOHBI CHEHHATHCTOB,
HMEIOIUX ONbIT PpadoThl €O CIy4YassMH HACHIbCTBEHHOI0 HCYE3HOBEHHMSI H
NMOJIb3YIOIINXCS JoBepHueM xkepTB. CiieyeT TakKe ¢031aTh MeXaHH3MBbI MOCJIeAYIOIINX
JefcCTBHIA;

J) €03aTh CHEeNHATU3HPOBAHHbIC MHOTOAMCIUILIMHAPHBIC IOAPa3AeIeHUs
JJISl pacciieloOBaHUs M YrOJIOBHOTO NpeciaeJOBAHUSI MO JeJaM O HACHJIBCTBEHHBIX
HCYC3HOBCHUSX M CO/ACHCTBOBATH NPOBEACHHI0 COBMECTHBIX KOHTEKCTYaJbHBIX
pacciiefoBaHuii, ¢ TeM 4TO0bI o0ecnedynTh Oosiee IPPEKTHBHYI0 KOOPAMHALMIO
Yr0JIOBHOH MOJHMTHKH H YMEHbIIUTH ()PArMEHTAPHOCTH PacCIeJ0BAHMIA;

k) NMOOLIPSTh MCHOJb30BAHHE HAYYHBIX /0Ka3aTeJlbCTB HAa OCHOBe
MuHHECOTCKOr0 MPOTOKOJA MO PACCAEAOBAHMIO NPEINOJIOKUTEIHLHO HE3aKOHHOIO
JumeHust xku3Hu (2016 rox), B TOM 4mucje MyTeM CO3JAHMSA MECTHBIX ABTOHOMHBIX
rPYyII 3KCNEPTOB-KPUMHMHAIUCTOB, HMEIOIIMX JOCTYN K JOCTATOYHBIM pecypcam;
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) pa3paéoTaTh NOJUTHKY B OTHOLIEHHMH COXPAaHEHHUS M PACKPBITHSA
JOKYMEHTOB, KAK 00IIIeCTBEHHBIX, TAK U KOH(HIEHIINAIbHBIX, H NPEeANPUHSATH HIATH
A5 ofecrmedeHMsi TOr0, 4YTOObI /Il WU3YyYeHHs] 3THX JIOKYMEHTOB HMeJIHCh
KBaJu(UINPOBAHHBIE CIEUATUCTHI H 2JJeKBATHbIE MATEPUAJIbHbIE PECYPChI;

m)  co3aaTh uYeTKHE MeXaHM3Mbl Ui o0ecmedeHHsl KOOPIHMHAIMM,
coTpyaHH4YecTBa M o00MeHa MHpoOpManueidl MeKAy BCeMHM TOCYAapCTBeHHbIMH
OpraHaMu, y4acTBYIOIIMMH B pacc/ieJOBAHMUIX, B YACTHOCTH TEMH, KOTOpPbIe 0TBEYal0T
3a YroJI0BHOe pacciieJoBaHHe M Mpeciel0BaHue U 3a NMOMCK MCYe3HYBIINX JIMI, C TeM
4YT00BI FAPAHTHPOBATDH AOCTHKEHHE NPOrpecca U pe3yJIbTATOB CO BCeX CTOPOH;

n) COTPYAHHYATH C JAPYIFHMH TOCyJapcTBaMHM B Xo0/Je KaK IOHMCKa
HCYEe3HYBIIUX JHL, TAK M YroJ0BHOI0 pacciel0BaHUsl, B TOM 4ucJIe MyTeM
NpPeJ0CTABJIEHHsI JIIOObIX HMEIIIUXCS Yy HHX COOTBETCTBYIOIIMX J/0Ka3aTelbCTB,
CO31aHUSI PAMOYHBIX MEXaHH3MOB COTPYAHHYeCTBAa, HANPABJEHHbIX Ha OKa3aHHe
BCECTOPOHHell ToMoOIIM :KepTBaM, MepeJadyd WM BbIJa4M IpeAnosaraeMbixX
HCMOJIHMTeNIe W ofecnmedeHMsl pacciefloOBaHUST MX AaKTOB M cyJe0HOro
pa30uparteabCTBA 110 HUM;

0) NnpoBecTH pepopmy pa3BebIBATeIbHBIX, BOGHHBIX H CHJIOBBIX CTPYKTYP,
KOTOpble MPHHUMAJIH AKTHBHOE Y4YacTHe B COBEPLIEHHH AKTOB HACHJIbCTBEHHBIX
HCYe3HOBEeHHUIl, C TeM YTOObI IOMOYb 00eCeYUTh UX PO3PAYHOCTh M YCHIIUTH HaA30pP
HaJl HIMH CO CTOPOHBI IEMOKPATHYECKUX HHCTUTYTOB.
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Annex

Annex on jurisprudence and related policies of the thematic
Report of the Working Group on Enforced or Involuntary
Disappearances: Standards and Public Policies for an
Effective Investigation of Enforced Disappearance

I. The elements of the obligation to investigate enforced
disappearances and obstacles thereto

1. The obligation for States to investigate enforced disappearances is well codified in
international law namely in the 1992 Declaration on the Protection of All Persons from
Enforced Disappearance (the Declaration) and the International Convention on the Protection
of All Persons from Enforced Disappearance (the Convention). These standards have been
developed over the course of many years, following relevant jurisprudence articulated by
international, regional and national courts, as well as the practices established by different
States as exemplified in this annex.

2. The conditions for an adequate investigation in enforced disappearance cases under
the European Convention of Human Rights (ECHR) have mostly been elaborated referring
to Article 2 (the right to life). The obligation to protect life under Article 2, read in
conjunction with the general duty under Article 1 of the ECHR, “requires by implication that
there should be some form of an effective official investigation when individuals have been
killed as a result of the use of force.”'* The European Court of Human Rights (European
Court) has focused on the concept of primary protection, which ensures the victim’s
substantive right ex post facto through investigation. The European Court also analyses cases
of enforced disappearance referring to Article 3 (prohibition of torture), Article 5 (right to
liberty and security) and Article 13 (right to an effective remedy) of the ECHR. In some
cases, the European Court declared a violation of Article 8 (right to respect for private and
family life).

3. The jurisprudence of the European Court establishes a procedural obligation that
obliges States to undertake an effective investigation into alleged breaches of the ECHR. The
procedural obligation to investigate enforced disappearances continues as long as the
circumstances of the violation have not been clarified and until the establishment of
responsibility can be reasonably expected.’®> The European Court referred to Article 13
ECHR concluding that an effective remedy in cases of enforced disappearances includes “a
thorough and effective investigation capable of leading to the identification and punishment
of those responsible and including effective access for the relatives to the investigatory
procedure.”’10

4. The European Court stated in Ergi v. Turkey (paragraph 79): “[P]rocedural obligations
have been implied in varying contexts under the Convention, where this has been perceived
as necessary to ensure that the rights guaranteed under the Convention are not theoretical or
illusory but practical and effective.”%

5. With respect to the State’s obligation to investigate complaints of enforced
disappearance of persons, the Inter-American Court of Human Rights (Inter-American Court)
identified an effective investigation to be diligent, not a mere formality, initiated ex officio

104 European Court of Human Rights, Timurtas v. Turkey, Application No. 23531/94, 13 June 2000, para.
87.

105 Eyropean Court of Human Rights, Silik v. Slovenia, Application No. 71463/01, 9 April 2009, paras.
157-160.

106 European Court of Human Rights, Kurt v. Turkey, Application No. 15/1997/799/1002, 25 May 1998,
para. 140. See also Timurtas v. Turkey (See footnote 117), para. 111.

107 European Court of Human Rights, Ergi v. Turkey, Application No. 23818/94, 28 July 1998, para. 79;
European Court of Human Rights, //han v. Turkey, Application No. 22277/93, 27 June 2000 para. 91.
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if required,® clarifying all circumstances,*® impartial*'® and aiming to identify the authors
of the crime.*** An effective investigation is to be undertaken in view of ensuring proceedings
that safeguard “the rights of access to justice, to the truth about the facts and to the reparation
of the next of kin.”*2 First deriving the duty to investigate from Article 1(1) of the American
Convention on Human Rights (ACHR) (the general duty to respect and ensure), the Inter-
American Court subsequently interpreted the content of this duty referring to Article 8 (the
right to a fair trial) and Article 25 (the right to effective recourse) ACHR.13

6. The Inter-American Court stated in the The Pueblo Bello Massacre v. Colombia
(paragraph 170): “[T]he Court will examine the due diligence in the conduct of these official
actions to investigate the facts, as well as additional elements, in order to determine whether
the procedures and proceedings were conducted respecting the right to a fair trial, within a
reasonable time, and whether they constituted an effective recourse to ensure the rights of
access to justice, to the truth about the facts and to the reparation of the next of kin.”

7. Furthermore, the Inter-American Court has held that “faced with the particular gravity
of such offenses and the nature of the rights harmed, the prohibition of the forced
disappearance of persons and the corresponding obligation to investigate and punish those
responsible has attained the status of jus cogens.”** Accordingly, all States, including third
States, are required to take actions in the face of a breach of a peremptory norm of
international law.* The investigations have to be undertaken in a “serious manner,” and to
be continued as long as the fate of the victim remains unknown.t¢ This obligation in relation
to effective investigations is only discharged when the disappeared persons will be released
or their remains will be returned to families for burial in accordance with their customs and
beliefs. Circumstances, in which structural patterns of violence are apparent, such as in
contexts of widespread violence against women, warrant heightened due diligence in relation
to investigative steps and require strengthened local mechanisms in order to carry out
“specific search actions.”*” The Inter-American Court indicated that human rights violations,
including disappearances, are to be contextualized within the historical and political events
that led to their occurrence.'!® The identification of patterns of disappearances in relation to
their historical, political, material, temporal and spatial context contribute to a society’s
collective right to know the truth.**® Importantly, if prosecutions and punishment remain

18 |ACHR, Veldsquez Rodriguez v. Honduras, Merits, Judgment of July 29, 1988, Series C No. 4, para.
177.

199 |ACHR, Bamaca-Veldsquez v. Guatemala, Reparations, Judgment of February 22, 2002, Series C No.
91, para. 75.

10 Inter-American Commission of Human Rights, Monsenor Oscar Arnulfo Romero and Galddmez v. El
Salvador, Report No. 37/00, OEA/Ser.L/V/11.106 doc. 3 rev., 13 April 2000, para. 80.

11 Inter-American Commission of Human Rights, Ignacio Ellacuria et al. v. El Salvador, Report No.
136/99, OEA/Ser.L/V/11.106 doc. 3 rev., 22 December 1999, para. 196.

12 |ACHR, The Pueblo Bello Massacre v. Colombia, Judgment of January 31, 2006, Series C No. 140
para. 170.

113 See IACHR, Serrano-Cruz Sisters v. El Salvador, (Merits, Reparations and Costs) Judgment of
March 1, 2005, Series C No. 118.

114 See IACHR, Goiburii et al v. Paraguay, Merits, Reparations and Costs, Judgment of September 22,
2006. Series C No. 153, para. 84; IACHR, Anzualdo Castro v. Peru (see footnote 16) para. 59; and
IACHR, Radilla Pacheco v. Mexico. Preliminary Objections, Merits, Reparations, and Costs.
Judgment of November 23, 2009. Series C No. 209, para. 139.

115 See, Draft Articles on the Responsibility of States for Internationally Wrongful Acts by the
International Law Commission (ILC) in August 2001, articles 40 and 41, available at
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf.

16 J|ACHR, Veldsquez-Rodriguez v. Honduras (see footnote 126) paras. 177, 180 and 181; See also
IACHR, Serrano-Cruz Sisters v. El Salvador (footnote 128) paras. 61, 65; IACHR, Villagrdn Morales
et al. v. Guatemala. Judgment of November 19, 1999, Series C No., para. 226.

U7 |ACHR, Gonzdlez et al. (‘Cotton Field’) v. Mexico, Preliminary Objection, Merits, Reparations, and
Costs. Judgment of November 16, 2009, Series C No. 205, para. 284.

118 JACHR, Case of the Rochela Massacre v. Colombia (see footnote 86) paras. 76, 158 and 194.

119 Verénica Hinestroza, Human Rights Institute of the International Bar Association, contribution to the
expert consultation of the Working Group on Enforced or Involuntary Disappearance at its 116th
session. Available at www.ohchr.org, p. 3; CED/C/COL/CO/1; para. 20.e); A/IHRC/19/58/Add.2,
para. 97.
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legally or factually impossible, State must continue to undertake an effective investigation in
order to disclose the factual circumstances of the disappearance.

8. The Inter-American Court stated in the Godinez Cruz Case (paragraph 188): “The
duty to investigate, like the duty to prevent, is not breached merely because the investigation
does not produce a satisfactory result. Nevertheless, it must be undertaken in a serious manner
and not as a mere formality preordained to be ineffective. An investigation must have an
objective and be assumed by the State as its own legal duty, not as a step taken by private
interests that depends upon the initiative of the victim or his family or upon their offer of
proof, without an effective search for the truth by the government.”*?°

9. The Inter-American Court stated in Serrano-Cruz Sisters v. El Salvador (paragraph
65): “The obligatory investigation by the State must be carried out with due diligence,
because it must be effective. This implies that the investigating body must, within a
reasonable time, take all necessary measures to try and obtain results.”

10.  The Inter-American Court stated in Gonzdlez et al. (‘Cotton Field’) v. Mexico
(paragraph 258): “The foregoing reveals that States should adopt comprehensive measures
to comply with due diligence in cases of violence against women. In particular, they should
have an appropriate legal framework for protection that is enforced effectively, and
prevention policies and practices that allow effective measures to be taken in response to the
respective complaints. (...) This should take into account that, in cases of violence against
women, the States also have the general obligation established in the American Convention,
an obligation reinforced since the Convention of Belém do Para came into force.”

11.  The Inter-American Court stated in Rochela Massacre v. Colombia (paragraph 76):
“The Court deems it relevant to point out that in all cases submitted to this body, it has
required that the context be taken into consideration because the political and historical
context is a determinant element in the establishment of the legal consequences in a case.
(...) For this reason, the analysis of the events that occurred on January 18, 1989, which the
State recognized, cannot be considered separately from the context in which they took place.
Likewise, their legal consequences cannot be established in a vacuum, which is what would
result from their decontextualization. (Paragraph 158): In context of the facts of the present
case, the principles of due diligence required that the proceedings be carried out taking into
account the complexity of the facts, the context in which they occurred and the systematic
patterns that explain why the events occurred. In addition, the proceedings should have
ensured that there were no omissions in gathering evidence or in the development of logical
lines of investigation.”

12.  In the event that the body of the disappeared person was eventually found, the Inter-
American Court referred to the United Nations Manual on the Effective Prevention and
Investigation of Extralegal, Arbitrary and Summary Executions for conducting an
investigation.*?

13. The Human Rights Committee understands the duty to investigate in relation to
Acrticle 2(3) of the International Covenant on Civil and Political Rights (ICCPR) (the right to
an effective remedy), identifying the “general obligation to investigate allegations of
violations promptly, thoroughly and effectively through independent and impartial
bodies.”*?? The Human Rights Committee also derived the duty to investigate from Articles
4(2) Optional Protocol 1 and 14(3) ICCPR.1% In relation to the case Kimouche v. Algeria, the
Human Rights Committee stressed the duty to undertake a thorough and effective
investigation of the fate and whereabouts of the disappeared person and to provide adequate
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IACHR, Godinez Cruz v. Honduras, Judgment of January 20, 1989, Series C No. 5, para. 144; See
IACHR, Veldsquez Rodriguez v. Honduras (see footnote 123) para. 188.

IACHR, Pueblo Bello Massacre v. Colombia, (see footnote 127) paragraph 177, referring to the
United Nations Manual on the Effective Prevention and Investigation of Extralegal, Arbitrary and
Summary Executions, see E/ST/CSDHA/12 (1991); the IACHR concluded in relation to the Juan
Humberto-Sanchez Case, that the investigation did not satisfy all the measures by The UN Manual;
see IACHR, Juan Humberto Sanchez v. Honduras. Preliminary Objections, Merits, Reparations and
Costs, Judgment of June 7, 2003, Series C No. 99, para. 127.

Human Rights Committee, general comment No. 31 (2004), para. 15.

Human Rights Committee, Bleier v. Uruguay, communication No. R.7/30, 29 March 1982, para. 13.3.
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information emerging from all investigative steps.'?* The investigation is part of an effective
remedy and should elucidate the circumstances of the disappearance and, if possible, lead to
the location and return of remains of the disappeared to their families.'® A failure to
investigate would amount to a violation of the ICCPR itself.1%

14.  The Human Rights Committee stated in Kimouche v. Algeria (paragraph 9): “[T]he
State party is under an obligation to provide the authors with an effective remedy, including
a thorough and effective investigation into the disappearance and fate of their son, his
immediate release if he is still alive, and the appropriate information emerging from its
investigation, and to ensure that the authors and the family receive adequate reparation,
including in the form of compensation.”

15.  The Human Rights Committee stated in Chhedulal Tharu et al. v. Nepal (paragraph
10.10): “Despite the authors’ efforts, no thorough and effective investigation has been
concluded by the State party to elucidate the circumstances surrounding their relatives’
detention and alleged deaths, and no criminal investigation has even been started to bring the
perpetrators to justice. The State party has failed to explain the effectiveness and adequacy
of investigations carried out by the Ministry of Home Affairs Disappearances Committee and
the concrete steps taken to clarify the circumstances of their detention or the cause of their
alleged deaths. It has also failed to locate their mortal remains and return them to the authors’
families. Therefore, the Committee considers that the State party has failed to conduct a
thorough and effective investigation into the disappearance of the authors’ relatives.”

Ex-officio and promptness of the investigation

16.  The authorities must act of their own motion once an enforced disappearance has
come to their attention. They cannot rely on the initiatives of the next of kin either to lodge a
formal complaint or to propose a certain line of inquiry.?’

17.  The European Court first articulated a duty of investigation of a disappearance in Kurt
v. Turkey. The Court stated that Article 5 ECHR (right to liberty and security) must be seen
as requiring the authorities to take effective measures to safeguard against the risk of
disappearance and “to conduct a prompt effective investigation into an arguable claim that a
person has been taken into custody and has not been seen since.”*?® Furthermore, the
European Court applies a presumption of violation of Article 2 of the ECHR (right to life)
when the victim has last been seen alive in life-threatening circumstances and the respondent
State fails to provide convincing explanations as to his or her fate and whereabouts or
investigation that caused those events.'? In those contexts, offenses arising from these life-
threatening circumstances must be met with adequate accountability mechanisms by national
courts. 1%

18.  The European Court stated in Cyprus v. Turkey, (paragraph 132): “The Court recalls
that there is no proof that any of the missing persons have been unlawfully killed. However,
in its opinion, and of relevance to the instant case, the above-mentioned procedural obligation
also arises upon proof of an arguable claim that an individual, who was last seen in the
custody of agents of the State, subsequently disappeared in a context which may be
considered life-threatening.”

124

125

126
127

128

129

130

Human Rights Committee, Kimouche v. Algeria, communication No. 1328/2004, 10 July 2007, para.
9.

Human Rights Committee, Chhedulal Tharu et al. v. Nepal, communication No. 2038/2011, 21
October 2015, paras.9.3 and 10.10.

Human Rights Committee, general comment No. 31 (2004), para. 18.

European Court of Human Rights, Ergi v. Turkey (see footnote 122) para. 83. See Section Il, A of the
Thematic Report.

European Court of Human Rights, Kurt v. Turkey, (see footnote 121) para. 24; European Court of
Human Rights, Cyprus v. Turkey, application No 25781/94, 10 May 2001 para. 132.

European Court of Human Rights, Bazorkina v. Russia, application No. 69481/01, 27 July 2006,
paras. 110-112.

European Court of Human Rights, Nilkolova and Velichkova v. Bulgaria, application No. 7888/03, 20
December 2007, para. 57.
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19.  Furthermore, the European Court held in Aslakhanova and Others v. Russia that
measures to redress the systemic failure to investigate disappearances in the region would
fall into two principal categories. The first concerned the suffering of the relatives of the
victims, while the second relates to the ineffectiveness of criminal investigations and the
subsequent impunity enjoyed by the perpetrators.'3* In Cyprus v. Turkey, the European Court
held that failing to investigate into circumstances conducive to the disappearance of missing
persons caused distress and anxiety for the victim’s next of kin, which amounts to inhumane
treatment. The latter results from inadequate reactions by State authorities.'3?

20.  The Inter-American Court established that whenever there are reasonable motives to
suspect that a person has been subjected to enforced disappearance an investigation should
be opened ex officio and without delay.'® In any case, every State authority, public or private
officer who is aware of acts intended to forcibly disappear persons, is under the duty to
immediately report them.3* In the case Anzualdo Castro v. Peru, the Inter-American Court
stated, “whenever there is reason to believe that a person has been subjected to enforced
disappearance, an investigation must be conducted.”*®> Importantly, investigations do not
depend on proof presented before the relevant authorities by the next of kin of the victims
and, therefore, if State authorities receive information of an enforced disappearance, these
authorities must immediately report those acts so that adequate steps can be taken.'3 Family
members should have the possibility to become engaged at all stages of the investigative
steps while they should be informed of the progress of these steps constantly.

21.  The Inter-American Court stated in Anzualdo Castro v. Peru, (paragraph 65):
[W]henever there is a reason to belief that a person has been subjected to forced
disappearance, an investigation must be conducted. This obligation is independent from the
filing of a complaint, since in cases of forced disappearance, International Law and the
general duty to guarantee, to which Peru is bound, imposes upon States the obligation to
investigate the case ex officio, without delay and in a serious, impartial and effective way.
This is a fundamental and conditioning element for the protection of certain rights that are
otherwise affected or annulled by those situations, such as the right to life, personal liberty
and personal integrity. Without detriment to the foregoing, in any case, every State authority,
public or private officer who is aware of acts purported to forcibly disappear persons, shall
immediately report them.”

22.  The Inter-American Court indicated in Pueblo Bello Massacre v. Colombia
(paragraph 145): “The execution of an effective investigation is a fundamental and
conditioning element for the protection of certain rights that are affected or annulled by these
situations, such as, in the instant case, the rights to personal liberty, humane treatment and
life. This assessment is valid whatsoever the agent to which the violation may eventually be
attributed, even individuals, because, if their acts are not investigated genuinely, they would
be, to some extent, assisted by the public authorities, which would entail the State’s
international responsibility.”t¥

23. In France, the public prosecutor may initiate investigations into enforced
disappearances even if no formal complaint has been lodged. Moreover, Article 40,
paragraph 3 of the Code of Criminal Procedure provides that “any constituted authority,
public officer or civil servant who, in the performance of his duties, acquires knowledge of a
crime or offence shall be required to give notice thereof without delay to the public prosecutor
and to transmit to that judge all information, minutes and acts relating thereto.”*% In Portugal,
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European Court of Human Rights, Aslakhanova v. Russia, Application No. 32059/02,18 December
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Preliminary Objections, Merits, Reparations and Costs. Judgment of November 23, 2009. Series C
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Reparations, and Costs, Judgment of November 24, 2010, Series C No. 219, para. 108.
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the offence of enforced disappearance is criminalized as crime against humanity pursuant to
article 9 (i) of Law No. 31/2004 of 22 July 2004. It is classified as a “public offence” (“crime
publico”), meaning that a formal complaint by the victim or other person is not a precondition
for the competent authorities to launch an investigation, initiating the latter ex officio.**°

B. Prompt legal remedy to determine the whereabouts of the disappeared
persons

24.  The standards of a prompt and effective investigation include the securing of evidence
such as eyewitness testimonies and gathering forensic evidence.*® The investigation has to
be conducted promptly and in a reasonably expeditious manner.4

25.  In assessing the effectiveness of the criminal investigation of cases of enforced
disappearances, the European Court has not explicitly considered their outcome. Instead the
European Court focused on the delays in the investigation and deficiencies in securing
evidence. The Court considered the investigation by State authorities to be ineffective if the
authorities took witness statements with an inappropriate delay in time exceeding two months
after the notification of the disappearance while starting to conduct official inquiries only two
years after the occurrence of the disappearance.'#?

26.  The European Court stated in Timurtas v. Turkey (paragraphs 89 and 90): “[the Court]
notes the length of time it took before an official investigation got under way and before
statements from witnesses were obtained, the inadequate questions put to the witnesses and
the manner in which relevant information was ignored and subsequently denied by the
investigating authorities. The Court is in particular struck by the fact that it was not until two
years after the applicant’s son had been taken into detention that enquiries were made of the
gendarmes in Sirnak. (...) In the light of the foregoing, the Court finds that the investigation
carried out into the disappearance of the applicant’s son was inadequate and therefore in
breach of the State’s procedural obligations to protect the right to life.”

27.  The European Court found a failure to carry out an effective criminal investigation
under Article 2 ECHR in the event of an applicant remaining without information in relation
to the progress of the investigation. Similar significant and inappropriate delays and failings
in the investigation process led the European Court to find repeated violations by States when
they did not comply with their procedural obligations arising under Article 2 ECHR in
enforced disappearance cases.

28.  The European Court stated in Baysayeva v. Russia (paragraphs 126 and 127): “Such
delays by themselves compromised the effectiveness of the investigation and could not but
have had a negative impact on the prospects for arriving at the truth. While accepting that
some explanation for these delays can be found in the exceptional circumstances that have
prevailed in Chechnya and to which the Government refer, the Court finds that in the present
case they clearly exceeded any acceptable limitations on efficiency that could be tolerated in
dealing with such a serious crime.”'*3

29.  However, in Pali¢ v. Bosnia and Herzegovina, the European Court did not find a
violation of the procedural duty to carry out an investigation that is capable of leading to the
identification of the perpetrators despite of several delays in the proceedings. Instead, the
European Court concluded that the authorities carried out the appropriate investigative
actions, which resulted in the issuing of an international arrest warrant.** Despite the absence

139 Portugal, Law No. 31/2004 of 22 July 2004, Article 9 (i).

140 Eyropean Court of Human Rights, Salman v. Turkey, Application No. 21986/93, 26 June 2000, para.
106; see Section Il, B of the Thematic Report.

141 European Court of Human Rights, Selmouni v. France, Application No. 25803/94, 28 July 1999,
paras. 78-79.

142 European Court of Human Rights, Timurtas v. Turkey, (see footnote 119) paras. 47 and 89.

143 European Court of Human Rights, Baysayeva v. Russia, paras. 126 and 127; European Court of
Human Rights, Aslakhanova and others v. Russia (see footnote 147) para.123.

144 European Court of Human Rights, Pali¢ v. Bosnia and Herzegovina, Application No. 4704/04, 15
February 2011, para. 65.
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of a conviction of alleged perpetrators numerous years after the disappearance, the Court
considered the investigative steps undertaken by relevant authorities as sincere and thorough
efforts in order to disclose the fate and whereabouts of the disappeared and to seek
accountability of alleged perpetrators. The Court held that the State complied with its
procedural obligations under Article 2 ECHR.

30.  The European Court stated in Pali¢ v. Bosnia and Herzegovina (paragraph 65): “In
these circumstances, the Court finds that the domestic criminal investigation was effective in
the sense that it was capable of leading to the identification and punishment of those
responsible for the disappearance and death of Mr Pali¢, notwithstanding the fact that there
have not yet been any convictions in this connection. The procedural obligation under Article
2 is indeed not an obligation of result, but of means.”

31.  Although the duty to investigate is an obligation of means, it has been asserted that in
relation to the State’s duty towards family members of a victim of enforced disappearances
to fully establish his or her whereabouts, this obligation has evolved towards entailing a
result-orientated component.**> If the duty to investigate were not to be construed as an
obligation of result, the cruel and inhuman treatment of the disappeared person’s family
continues, violating article 7 ICCPR.16

32.  The Human Rights Committee stated in the case Kimouche v. Algeria (paragraph 9):
“[T]hat while the Covenant does not give individuals the right to demand the criminal
prosecution of another person, the Committee nevertheless considers the State party duty-
bound not only to conduct thorough investigations into alleged violations of human rights,
particularly enforced disappearances and infringements of the right to life, but also to
prosecute, try and punish the culprits.”4

33.  The Inter-American Court has held that an effective investigation has to have an
objective in line with the logic behind the investigation, such as identifying the location of
disappeared persons and their remains, determining the truth and ending impunity.14® States
are obliged to carry out an effective investigation with the view to establishing the truth about
the circumstances of the disappearance and the fate and whereabouts of those disappeared.
This obligation is separate from the objective of prosecution.'*® However, while the Inter-
American Court has indicated that the duty to investigate is one of means, not of outcome, it
has stressed that the duty to investigate should be assumed by the State as a legal obligation
in and of itself and not as a simple formality condemned from the onset to be unsuccessful,
or a matter of particular interests, which depends on the procedural initiative of the victims
or their next of kin.150

34.  The Inter-American Court has also reiterated that the passage of time bears a directly
proportionate relationship to the limitation — and in some case, the impossibility — of
obtaining evidence and/or testimony, making it difficult and even useless or ineffective, to
carry out probative measures in order to clarify the facts that are being investigated, to
identify the possible authors and participants, and to establish the eventual criminal
responsibilities, as well as to clarify the fate of the victim and to identify those responsible
for his disappearance.s!
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C.

Access to relevant information

35.  The obligation to provide access to information constitutes a crucial part of an
effective investigation. Authorities in charge of the investigation must have access to all
relevant information, including military, police and intelligence information, and any
classification of vital information for reasons of national security should be subjected to close
scrutiny. 2

36.  Where applicants have no access to public information in the course of investigations,
the European Court identified a violation of the procedural aspect of Article 2 ECHR,
particularly considering procedural fairness. The investigative steps undertaken by relevant
authorities must consider all elements of public scrutiny. At a minimum, according to the
European Court, relatives of the victim of the disappearance “must be involved in the
procedure to the extent necessary to safeguard his or her legitimate interests.”*® Rendering
the access to case files in administrative proceedings impossible to the next of kin of the
victim was one of the considerations that led the European Court to conclude a violation of
the procedural obligations by a state arising under Article 2 ECHR.

37.  The European Court stated in Ogur v. Turkey (paragraph 92): “[...] during the
administrative investigation the case file was inaccessible to the victim’s close relatives, who
had no means of learning what was in it. The Supreme Administrative Court ruled on the
decision of 15 August 1991 on the sole basis of the papers in the case, and this part of the
proceedings was likewise inaccessible to the victim’s relatives. Nor was the decision of 15
August 1991 served on the applicant’s lawyer, with the result that the applicant was deprived
of the possibility of herself appealing to the Supreme Administrative Court.”

38.  The European Court stated in Tahsin Acar v. Turkey (paragraph 225): “[T]here must
be a sufficient element of public scrutiny of the investigation or its results to secure
accountability in practice as well as in theory. The degree of public scrutiny required may
well vary from case to case. In all cases, however, the next-of-kin of the victim must be
involved in the procedure to the extent necessary to safeguard his or her legitimate interests.”

39. In Tsechoyev v. Russia the European Court reiterated the significance of the relatives’
ability to access case files as a minimum standard of procedural obligations under Article 2
ECHR in relation to an effective investigation.>

40. Databases that contain information on the fate and whereabouts of a disappeared
person have to be sufficiently interlinked. In Aslakhanova and Others v. Russia, the European
Court stressed the need for the State to create “a single, sufficiently high-level body in charge
of solving disappearances in the region, which would enjoy unrestricted access to all relevant
information and would work on the basis of trust and partnership with the relatives of the
disappeared.”%® Limitations of access to official documents should be set down precisely in
law, be considered necessary in a democratic society and be proportionate to the aim of
protection.t® In line with the European Court, the Inter-American Court held that State
authorities have to provide information about the results of investigations to relatives of a
disappeared person, independent from the possibility of punishment of alleged perpetrators
for the commission of any enforced disappearance.’

152
153

154

155

156
157

IACHR, Ibsen Cdrdenas e Ibsen Peiia Vs. Bolivia, Merits, Reparations and Costs, Judgment of 1
September 2010, para. 167; IACHR, Torres Millacura y otros Vs. Argentina, Merits, Reparations and
Costs, Judgement 26 August 2011, para. 122; IACHR, Caso Gudiel Alvarez y otros (“Diario
Militar”’) Vs. Guatemala, Merits, Reparations and Costs, Judgement 20 November 2012, para. 259.
See Section Il, C of the Thematic Report.

European Court of Human Rights, Tahsin Acar v. Turkey, application No. 26307/95, 6 May 2003,
paras. 224 and 225.

European Court of Human Rights, Tsechoyev v. Russia, application No. 39358/05, 15 March 2011,
para. 149.

European Court of Human Rights, Aslakhanova and Others v. Russia, (see footnote 147) para. 225.
Auvailable at https://wcd.coe.int/ViewDoc.jsp?id=262135.

IACHR, Veldsquez-Rodriguez v. Honduras (see footnote 123) para. 181; IACHR, The Pueblo Bello
Massacre v. Colombia (see footnote 127) para. 143.

GE.20-10542



A/HRC/45/13/Add.3

41.  The Human Rights Committee in the case Bashasha v. Libyan Arab Jamahiriya
confirmed that States considered to be responsible for an enforced disappearance hold the
duty to furnish adequate information arising from an effective investigation into the
disappearance. The authorities are under the obligation, in the case of death, to return the
remains of the disappeared person as a means to provide an effective remedy.'*® In the case
of El Boathi’s disappearance, Algeria issued many contradictory pieces of information
regarding the victim’s fate, which, according to the Human Rights Committee, contributed
to a situation of impunity.1°

42. The Human Rights Committee stated in Bashasha v. Libyan Arab Jamahiriya
(paragraph 9): “[T]he State party is under an obligation to provide the author with an effective
remedy. The Committee therefore urges the State party a) to conduct a thorough and effective
investigation into the disappearance and death of the author’s cousin; b) to provide adequate
information resulting from its investigation (...).”

Investigations should continue until the fate and whereabouts of the
disappeared person have been clarified

43.  The European Court understood enforced disappearance as being continuous, linking
it to the prolonged time of distress, anxiety and suffering of the relatives of a disappeared
person.®® In Cyprus v. Turkey the Court concluded that the continuous nature of enforced
disappearances prompts an ongoing effort to investigate until the fate and whereabouts of the
disappeared person have been clarified.!6

44.  The European Court stated in Cyprus v. Turkey (paragraph 150): “[D]uring the period
under consideration, there has been a continuing violation of Article 5 of the Convention by
virtue of the failure of the authorities of the respondent State to conduct an effective
investigation into the whereabouts and fate of the missing Greek-Cypriot persons in respect
of whom there is an arguable claim that they were in custody at the time they disappeared.”

45.  The European Court reiterated the obligation of a state to identify and initiate
prosecutions of an alleged perpetrator of enforced disappearances under Article 2 ECHR in
Varnava a.o. v. Turkey.'? Moreover, when disappearances occur in life-threatening
circumstances, the State’s obligation to conduct an effective investigation and to identify and
prosecute perpetrators does not come to an end upon discovery of the body or presumption
of death.163

46.  The European Court stated in Varnava and Others v. Turkey (paragraph 145): “The
Court would note that the procedural obligation to investigate under Article 2 where there
has been an unlawful or suspicious death is triggered by, in most cases, the discovery of the
body or the occurrence of death. Where disappearances in life-threatening circumstances are
concerned, the procedural obligation to investigate can hardly come to an end on discovery
of the body or the presumption of death; this merely casts light on one aspect of the fate of
the missing person. An obligation to account for the disappearance and death, and to identify
and prosecute any perpetrator of unlawful acts in that connection, will generally remain.”

47.  The Human Rights Committee in the case Bleier v. Uruguay considered this case to
be admissible as the enforced disappearance was ongoing and related to events after

158

159
160

161
162

163

GE.20-10542

Human Rights Committee, Bashasha v. Libyan Arab Jamahiriya, communication No. 1776/2008, 20
October 2008, para. 9.

CCPR/C/119/D/2259/2013 para. 7.5.

European Court of Human Rights, Cigek v. Turkey, application No. 45175/12, 5 February 2019, para.
173; European Court of Human Rights, Varnava and Others v. Turkey, Applications nos. 16064/90 —
16073/90, 18 September 2009, para. 186; European Court of Human Rights, Timurtas v. Turkey (See
footnote 119) para. 98; See Section Il, E of the Thematic Report.

European Court of Human Rights, Cyprus v. Turkey (see footnote 143) para. 150.

European Court of Human Rights, Varnava and Others v. Turkey, (see footnote 174) para. 145;
European Court of Human Rights, Palié v. Bosnia and Herzegovina, Application No. 4704/04, 15
February 201, para. 64.

European Court of Human Rights, Varnava and Others v. Turkey, (see footnote 174) paras. 144 and
145,

33



A/HRC/45/13/Add.3

34

Uruguay’s ratification of the ICCPR and its Optional Protocol 1 on 23 March 1976. The
Committee confirmed the continuous nature of enforced disappearances.'®* In the case Sarma
v. Sri Lanka the Human Rights Committee also held that the enforced disappearance of the
victim was continuous.*®®

48.  The Inter-American Court reiterated the continuous nature of an enforced
disappearance, which allows for the Court’s competence to rule on any actions and their
consequences taking place in the aftermath of the recognition of jurisdiction % In this relation
the duty to investigate instances of alleged enforced disappearances is considered to be
continuous as long as the fate of the person disappeared has not been clarified.’®” The
obligation remains in force as long as there is uncertainty around what ultimately happened
to individuals who are missing, because the right of victims’ families to know the victim’s
fate and, where applicable, to locate their bodily remains, constitutes a fair expectation that
the State must meet through all available means.68

49.  The Inter-American Court stated in Veldsquez-Rodriguez v. Honduras (paragraph
181): “The duty to investigate facts of this type continues as long as there is uncertainty about
the fate of the person who has disappeared. Even in the hypothetical case that those
individually responsible for crimes of this type cannot be legally punished under certain
circumstances, the State is obligated to use the means at its disposal to inform the relatives
of the fate of the victims and, if they have been killed, the location of their remains.”

Autonomy and independence of the authorities in charge of the
investigation

50.  The persons responsible for the investigation and the ones who carry out that
investigation must be impartial and independent from those allegedly involved in the
events.’® The European Court discussed the independence and impartiality of adjudicatory
authorities relating to cases in Turkey. In these cases the Court concluded that National
Security Courts were not sufficiently independent due to the involvement of a military judge
in relation to the requirements under Article 6 ECHR. The Court stated, “the court may be
unduly influenced by considerations which had nothing to do with the nature of the case.”™
Elements beyond the institutional and hierarchical organization of courts are considered
when assessing the independence of investigations.t’

51.  The European Court stated in Ocalan v. Turkey (paragraph 115): “Where a military
judge has participated in an interlocutory decision that forms an integral part of proceedings
against a civilian, the whole proceedings are deprived of the appearance of having been
conducted by an independent and impartial court.”

52.  The European Court stated in Tahsin Acar v. Turkey (paragraphs 221-223): “(...) The
essential purpose of such investigation is to secure the effective implementation of the

164
165

166

167
168

169

170

171

Human Rights Committee, Bleier v. Uruguay (see footnote 138) paras. 7(b), 13, 14.

Human Rights Committee, Sarma v. Sri Lanka, Communication No. 950/2000, 16 July 2003, para.
6.2.

IACHR, Blake v. Guatemala, Merits. Judgment of January 24, 1998, Series C No. 57, paras. 39 and
40; IACHR, Veldsquez-Rodriguez v. Honduras (see footnote 123) para. 155; IACHR, Radilla-
Pacheco v. Mexico, Preliminary objections, Merits, Reparations, and Costs. Judgment of November
23 2009, Series C No. 209, para. 24.

IACHR, Veldsquez-Rodriguez v. Honduras (see footnote 123) para. 181.

See IACHR, Garcia y Familiares Vs. Guatemala, Merits, Reparations and Costs, Judgment of 29
November 2012, Series C No. 258 para. 132; IACHR, Osorio Rivera y Familiares Vs. Peri,
Preliminary Objections, Merits, Reparations and Costs, Judgment of 26 November 2013, Series C No.
253, para.179; and IACHR, Rodriguez Vera y otros (Desaparecidos del Palacio de Justicia) Vs.
Colombia, Preliminary Objections, Merits, Reparations and Costs, Judgment of 14 November 2014,
para. 439.

European Court of Human Rights, Tahsin Acar v. Turkey, Application No. 26307/95, 23 November
2004, paras. 221-223; See Section |1, F of the Thematic Report.

European Court of Human Rights, Mahmut Kaya v. Turkey, Application No. 22535/93, 28 March
2000, para.97.

European Court of Human Rights, Tahsin Acar v. Turkey (see footnote 180) para. 221.

GE.20-10542



A/HRC/45/13/Add.3

domestic laws which protect the right to life and, in those cases involving State agents or
bodies, to ensure their accountability for deaths occurring under their responsibility. What
form of investigation will achieve those purposes may vary in different circumstances.
However, whatever mode is employed, the authorities must act of their own motion once the
matter has come to their attention. They cannot leave it to the initiative of the next of kin
either to lodge a formal complaint or to take responsibility for the conduct of any
investigative procedures (...) For an investigation into an alleged unlawful killing by State
agents to be effective, it may generally be regarded as necessary for the persons responsible
for and carrying out the investigation to be independent from those implicated in the events.”

53.  Inthe case La Cantuta v. Peru, the Inter-American Court reiterated that an effective
investigation must be independent and impartial.»”? In the case Serrano-Cruz Sisters v. El
Salvador, the Inter-American Court found that the investigation lacked impartiality of the
investigating authorities because the prosecutor was involved in the visit of one of the
potential witnesses of the case interpreted as acting in the defense of the respondent State at
the Inter-American Court, while simultaneously acting as prosecutor at the domestic level as
well 173

54.  The Inter-American Court stated in Serrano-Cruz Sisters v. El Salvador (paragraph
103): [T]he prosecutor demonstrated that he had not maintained his impartiality in the
investigation and that the line of investigation in the criminal proceedings was not totally
separate from the State’s defense before the Inter-American Court.

55.  In Greece, pursuant to article 14 and 15 of the Criminal Procedure Code (CPC) and
the relevant proceedings persons involved in any way in committing the felony of enforced
disappearance are not allowed to participate under any capacity, not even the one of a
secretary, during the criminal preliminary proceedings. These include the preliminary
examination, filing criminal charges, interrogation, the intermediate proceedings of judicial
councils and the main proceedings before a court.'’ In France, a public prosecutor or
investigating judge who directs the judicial investigation could not entrust it to a police
service, which would itself be suspected of the crime of enforced disappearance.” In relation
to the newly established Office of the Missing Persons (OMP) in Sri Lanka, the Working
Group reiterated the importance of ensuring that the OMP’s independence is scrupulously
respected. The Working Group further underscored the State’s obligation to ensure impartial
and thorough investigations into enforced disappearances, with the competent authorities
having the necessary powers and resources to conduct the investigation effectively.17

Right to Truth in relation to effective investigation

56.  The Human Rights Committee, the Inter-American Court and the European Court
affirmed the existence of the right to know the truth afforded to relatives of victims of gross
human rights violations. Importantly, the collective dimension of this right is viewed as
intrinsically intertwined with the obligation to carry out an effective investigation into the
factual circumstances of a disappearance. Furthermore, it is asserted that this right holds a
preventive dimension.'’” In this context, truth-seeking processes and truth and reconciliation
commissions should not absolve the States’ obligation to carry out an effective investigation
into the facts.1’®
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57.  The Inter-American Court established most strongly that effective investigations are
undertaken with the view to determine the truth surrounding the disappearance. Since the
Veldsquez Rodriguez Case, the Inter-American Court has affirmed in its jurisprudence the
existence of a right of the victim’s relatives to know the victim’s fate and, if applicable, where
a disappeared person’s remains are located.*” The Inter-American Court found for the first
time in the Castillo-Pdez Case that a failure to investigate corresponds to a violation of the
right to truth.’8 In this context, the right to truth refers to both, determining the factual
circumstances of a disappearance and identifying alleged perpetrators responsible for it.18!
The right to know the truth of the relatives of victims of serious human rights violations is
framed within the right to access to justice and the duties to investigate and to prosecute,
deriving from articles 8 and 25 ACHR.82 As part of these duties, States hold the obligation
to effectively search for the truth, which is considered to be an independent duty from any
criminal proceedings, which may be barred by statutes of limitation.'®® The Court has also
considered the obligation to investigate as a form of reparation, given the need to remedy the
violation of the right to truth. 8¢ The right to truth refers to a collective dimension, as a right
owed to the society as a whole, in order to have access to information that is essential for the
establishment and safeguarding of a democratic system.8s

58.  The Inter-American Court held in Pueblo Bello Massacre v. Colombia in relation to
the reasonable timeframe of an effective investigation (paragraph 171): “[T]he right of access
to justice is not exhausted with the filing of domestic proceedings, but must also ensure,
within a reasonable time, the right of the alleged victims or their next of kin for every
necessary measure to be taken to know the truth about what happened and to sanction those
who are eventually found to be responsible.”

59.  The Inter-American Court stated in Castillo-Pdez v. Peru, (paragraphs 85 and 86):
“[T]he [Inter-American] Commission considers that there has been a violation of the right to
truth and information, in the light of the State’s lack of interest in investigating the events
that gave rise to this case. (...) it [the right to truth] may correspond to a concept that is being
developed in doctrine and case law, which has already been disposed of in this Case through
the Court’s decision to establish Peru’s obligation to investigate the events that produced the
violations of the American Convention.”

60.  The Inter-American Court stated in Bamaca-Velasquez v. Guatemala (paragraphs 197
and 201): “[A]s a result of the disappearance of Bamaca Velasquez, the State violated the
right to the truth of the next of kin of the victim and of society as a whole. In this respect, the
Commission declared that the right to the truth has a collective nature, which includes the
right of society to “have access to essential information for the development of democratic
systems”, and a particular nature, as the right of the victims’ next of kin to know what
happened to their loved ones, which permits a form of reparation (...). (para 201) [TThe right
to the truth is subsumed in the right of the victim or his next of kin to obtain clarification of
the facts relating to the violations and the corresponding responsibilities from the competent
State organs, through the investigation and prosecution established in Articles 8 and 25 of
the Convention.”

61.  The Inter-American Court stated in Serrano-Cruz Sisters v. El Salvador (paragraph
62): “The Court has reiterated that everyone, including the next of kin of victims of serious
human rights violations, has the right to know the truth. Consequently, the next of kin of the
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victims, and society as a whole, must be informed of everything that happened in relation to
the said violations.”

62.  The Human Rights Committee in the case Mariam Sankara et al. v. Burkina Faso in
relation to the assassination of the President of Burkina Faso in 1987, the Human Rights
Committee indicated that the family had the right to know the circumstances conducive to
the violation.'® In the case Benaziza v. Algeria the Human Rights Committee implicitly
interlinked the right of victims to know the truth and receive factual information surrounding
the disappearances as part of a diligent investigation.¢”

63. The Human Rights Committee stated in Bashasha v. Libyan Arab Jamahiriya
(paragraph 9): [T]he State party is under an obligation to provide the author with an effective
remedy. The Committee therefore urges the State party a) to conduct a thorough and effective
investigation into the disappearance and death of the author’s cousin; b) to provide adequate
information resulting from its investigation (...).

64.  Inrelation to truth commissions in Algeria, the Human Rights Committee pointed to
the fact that their reports were not publicly available by demanding the Algerian authorities
to publicize these.® These concerns of the Human Rights Committee point to the fact that
these reports should be known by a wider audience than the victims of enforced
disappearances, namely by the society as a whole.

65.  The right to truth as part of an effective investigation is not commonly mentioned as
part of the European Court’s jurisprudence. However, it is often treated as part of the
procedural obligation under Article 2 ECHR in cases of gross human rights violations. In
order to satisfy this right criminal investigations must be conducted. In cases relating to
Russia, the European Court found that delays in the investigation hindered the effectiveness
of the investigation, as required by Article 2 ECHR and, therefore, negatively impacted “the
prospects of arriving at the truth.”18°

66.  The European Court in Kurt v. Turkey (paragraph 175): “[G]iven [the fact] that the
authorities have not assisted the applicant in her search for the truth about the whereabouts
of her son, which has led it to find a breach of Articles 3 and 13 in her respect, the Court
considers that an award of compensation is also justified in her favour.”

67. In Mexico, the “General Law on Victims” adopted on 9 January 2013 contains a broad
definition of the notion of victims and spells out all fundamental rights that shall be
guaranteed to them, including the right to know the truth (Articles 18 to 25), the right to the
localisation, identification and restitution of mortal remains (Article 21), the right to access
to justice (Article 117), and the right to reparation, including compensation, restitution,
rehabilitation, satisfaction and guarantees of non-repetition (Articles 26 to 78).1%

68.  In Bolivia, the Commission of Truth established pursuant to Law No. 879 reiterated
the obligation of the State to an effective, diligent and exhaustive investigation into cases of
enforced disappearances, which is accompanied by the imprescriptible nature of the crime
and the prohibition of amnesties for enforced disappearances.*®!

69. In Bosnia and Herzegovina, the “Law on Missing Persons,” provides for the legal
possibility for families of missing persons to initiate appeals if the relevant institutions fail
to comply with their legal obligations. According to the Law, this is a means for families to
exercise their right to know the truth and seek protection before the Constitutional Court.1%
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70. In relation to the lack of information surrounding the fate and whereabouts of
disappeared persons in the course of the civil war in Tajikistan, the Working Group indicated
that the Government should adopt a truth-seeking State policy and develop specific
mechanisms, supported by dedicated resources, for dealing with disappearances caused by
and related to the civil war. This should include the creation of a national register to collect
information on disappeared persons, the search for, mapping and conservation of burial sites,
and the exhumation, identification and return of identified remains to families.*®

G. Burden of Proof regarding effective investigations

71.  The European Court does not revert the burden of proof with regard to an alleged
violation of the substantive limb of Article 3 of the ECHR in respect of a disappeared person
requesting applicants to prove beyond reasonable doubt that their relative has in fact been
tortured.'** However, such proof results from “the coexistence of sufficiently strong, clear
and concordant inferences or of similar unrebutted presumptions of fact.”1%

72.  The European Court stated in Avkhadova and others v. Russia, (paragraph 84):
“Detained persons are in a vulnerable position and the obligation on the authorities to account
for the treatment of a detained individual is particularly stringent where that individual dies
or disappears thereafter. Where the events at issue lie wholly or to a large extent within the
exclusive knowledge of the authorities, as in the case of persons under their control in
detention, strong presumptions of fact will arise in respect of injuries and death occurring
during that detention. Indeed, the burden of proof may be regarded as resting on the
authorities to provide a satisfactory and convincing explanation.”

73.  The European Court in Bazorkina v. Russia, (paragraph 106): “As to the facts that are
in dispute, the Court recalls its jurisprudence confirming the standard of proof “beyond
reasonable doubt” in its assessment of evidence. Such proof may follow from the coexistence
of sufficiently strong, clear and concordant inferences or of similar unrebutted presumptions
of fact. In this context, the conduct of the parties when evidence is being obtained has to be
taken into account.”

74.  The Inter-American Court considers that crucial facts clarifying the circumstances of
enforced disappearances are in the control of the State, which may hinder the author of the
complaint to access evidence.® Therefore, the Inter-American Court held that the burden of
proof shifts to the respondent State, if the Inter-American Commission on Human Rights
demonstrated circumstantial evidence linking a systematic pattern of enforced
disappearances and a specific complaint in relation to a disappeared person. In the event of
classification of relevant information by the State necessary for the disclosure of the
whereabouts or the fate of the disappeared person, the Inter-American Court stated in the
Gomes Lund case, that the burden of proof is on the State to provide reasons for the
classification of this information.¢”

75.  The Inter-American Court stated in Gomes-Lund et al. (““Guerrilha do Araguaia”) v.
Brazil (paragraph 230): [A]ll denials of information must be motivated and founded, to which
the State is responsible for the burden of proof on the impossibility of presenting said
information, and given doubts or empty legal arguments, the right to access to information
will be favored.

76.  Inthe case Grioua v. Algeria, the Human Rights Committee applied the concept of a
shared burden of proof allowing for rendering a default decision. As such both the respondent
State and the complainant hold the duty, respectively, to investigate the complaint and present
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supporting evidence.**® The Human Rights Committee took this approach in subsequent cases
in contexts of Algeria, Libya and Nepal 1%

77.  The Human Rights Committee stated in Grioua v. Algeria (paragraph 7.4): “The
Committee reaffirms that the burden of proof cannot rest on the author of the communication
alone, especially considering that the author and the State party do not always have equal
access to the evidence and frequently the State party alone has the relevant information. It is
implicit in article 4, paragraph 2, of the Optional Protocol that the State party has the duty to
investigate in good faith all allegations of violations of the Covenant made against it and its
representatives and to furnish to the Committee the information available to it.”

78.  The Human Rights Committee stated in Chhedulal Tharu and others v. Nepal
(paragraph 10.2): “In cases in which the author has submitted allegations that are
corroborated by credible evidence and in which further clarification depends on information
that is solely in the hands of the State party, the Committee may consider the author’s
allegations substantiated in the absence of satisfactory evidence or explanations to the
contrary presented by the State party.”

Obstacles to effective investigation: Statute of limitations, principle of
ne bis in idem and prohibition of amnesties, pardons and other similar
measures

79. Indicators of ineffective investigation recorded by the European Court included the
length of time before an actual investigation was initiated and witness statements were taken,
the length of time before statements were taken from the alleged perpetrators or inquiries by
police officers on duty at the time, inadequate questions put to the witnesses, a failure by the
authorities to consider all relevant information, the failure of the public prosecutor to make
any serious attempts to inspect the custody records and to visit the detention places himself,2%°
sole reliance on the statements of police officers,?°* decisions of non-jurisdiction and the lack
of securing evidence,?? the lack of cooperation between State agencies and as a result the
lack of access to requisite information?® and delays through repeatedly adjourning and
reopening investigations.?%

80.  Further obstacles to effective investigations include limited national capacity and a
lack of qualified forensic experts, compounded by economic constraints due to the costly
process of DNA identification, the lack of relevant information about gravesites due to
witnesses’ fear of testifying or lack of exhumations of known sites, the lack of cooperation
between former rival parties, difficulties for investigative bodies to visit places of detention
or to obtain essential information from relevant authorities. Obstacles to conducting effective
investigations also stem from difficulties in securing access to archives that may contain vital
information on the fate of disappeared persons.

81. The Human Rights Committee stated that amnesties are incompatible with the
obligation of States to investigate and reiterated that States are to be “duty-bound to conduct
thorough investigations into alleged violations of human rights, particularly enforced
disappearances [...], and to prosecute, try and punish those responsible for such
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violations.”?® The duties of a proper effective investigation prevail any domestic legal
impediments as to evade the persistence of impunity.2%

82.  Furthermore, the Human Rights Committee, in relation to the inadmissibility of death
certificates, underscored that by issuing these the State cannot bypass its duty to investigate
the facts, which derives from the continuous nature of this obligation.??

83. The Human Rights Committee stated in Bashasha v. Libyan Arab Jamahiriya
(paragraph 7.3): “[T]he Committee observes that on 20 June 2009, the family was provided
with Milhoud Ahmed Hussein Bashasha’s death certificate, without any explanation as to the
cause or the exact place of his death or any information on any investigations undertaken by
the State party. In the circumstances, the Committee finds that the right to life enshrined in
article 6 has been violated by the State party.”2%

84.  The Inter-American Court in Barrios Altos v. Peru found that the self-amnesty in
relation to Amnesty Act Nos. 26479 and 26492 was incompatible with the duty to investigate
and prosecute leading to the persistence of impunity. In the Castillo-Pdez v. Peru case, the
Inter-American Court held that an amnesty law, which impedes the identification of a
perpetrator, did not evade the State’s responsibility from complying with the victim’s right
to know.2%°

85.  The Inter-American Court stated in Castillo-Pdez v. Peru (paragraph 90): “In
connection with the above-mentioned violations of the American Convention, the Court
considers that the Peruvian State is obliged to investigate the events that produced them.
Moreover, on the assumption that internal difficulties might prevent the identification of the
individuals responsible for crimes of this kind, the victim’s family still have the right to know
what happened to him and, if appropriate, where his remains are located. It is therefore
incumbent on the State to use all the means at its disposal to satisfy these reasonable
expectations.”

86.  The Inter-American Court stated in Barrios Altos v. Peru (paragraph 41:) “[A]ll
amnesty provisions, provisions on prescription and the establishment of measures designed
to eliminate responsibility are inadmissible, because they are intended to prevent the
investigation and punishment of those responsible for serious human rights violations such
as torture, extrajudicial, summary or arbitrary execution and forced disappearance, all of
them prohibited because they violate non-derogable rights recognized by international human
rights law.”

87.  Furthermore the Inter-American Court held that State authorities must not suppress
information obtained through administrative procedures or from judicial authorities
investigating an alleged enforced disappearance justifying these acts under the cover of
national security.1°

88.  The Inter-American Court stated in Gomes-Lund et al. (““Guerrilha do Araguaia”) v.
Brazil (paragraph 202): “[T|he Court has also established that in cases of violations of human
rights, the State authorities cannot resort to mechanisms such as official secret or
confidentiality of the information, or reasons of public interest or national security, to refuse
to supply the information required by the judicial or administrative authorities in charge of
the ongoing investigation or pending procedures.”
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89. Inrelation to statutes of limitation, it is of particular importance that the obligation to
undertake effective investigations in order to determine the truth exists independently from
criminal proceedings.?

90. In most cases brought before the European Court, no legal impediments such as
amnesty laws have been instituted. The former European Commission in Dujardin v.
France??, considered an amnesty shielding fifty individuals from prosecution for the killing
of several gendarmes. Understanding that the amnesty emerged in relation to broader efforts
for the settlement of conflicts between communities in New Caledonia, the European
Commission concluded that such an amnesty did not contravene the ECHR “unless it can be
seen to form part of a general practice aimed at the systematic prevention of prosecution of
the perpetrators of such crimes.”?!3

91.  However, when ill-treatment or torture is concerned the European Court found in
Yaman v. Turkey (paragraph 55.): “[W]here a State agent has been charged with crimes
involving torture or ill-treatment, it is of the utmost importance for the purposes of an
‘effective remedy’ that criminal proceedings and sentencing are not time-barred and that the
granting of an amnesty or pardon should not be permissible.”

92. It could be concluded that considering torture and enforced disappearance are closely
related and intertwined offenses that statutes of limitation and amnesties contravene the
ECHR in such cases. In Aslakhanova and others v. Russia, the termination of pending
investigations into abductions solely on the grounds that the time limit has expired is contrary
to the obligations arising in relation to the right to life enshrined in Article 2 ECHR.?%4

93.  The implementation of judgments by the European Court in relation to enforced
disappearances in the Chechen Republic of the Russian Federation, including practices of
effective investigation by governmental authorities, remains low. Instead, authorities resorted
to paying compensation fixed by the Court to the applicant. Yet, no action is undertaken in
terms of investigation or prosecution of the alleged perpetrators.?%®

94. In Ecuador, according to the Constitution and the Criminal Code, a statute of
limitations does not apply to enforced disappearances. In Uruguay, the courts have resorted
to statutory limitations, which may result in the shelving of cases of enforced disappearances
in the future.?'® In Chile, in numerous cases, even if there were no grounds for excluding
criminal responsibility, extenuating circumstances known as a “half prescription” have been
applied, which lowered the penalty handed down in light of the time elapsed since the
commission of the crimes.?'” In France, article 221-18 of the Criminal Code sets the limitation
period for prosecution at thirty years. The starting point of the limitation period for public
action is the day on which the disappearance ceases, i.e. the day on which certainty about the
victim’s fate replaces uncertainty, the victim reappears in full light or his death is established.
Enforced disappearance constituting a crime against humanity is not subject to a statute of
limitations (article 213-5 of the Criminal Code).

95.  In Nepal, on 26 April 2020 the Supreme Court rejected the Government’s petition
calling for a review of its landmark judgment of 2015. The latter rejected a clause, which
would have afforded the Commission on Truth and Reconciliation and the Commission on
Investigation of Disappeared Persons with the power to recommend amnesties for serious
human rights violations committed the internal conflict between 1996-2006. Following a
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similar decision in January 2014, the Court, in its ruling, reiterated the prohibition of
amnesties for serious human rights violations as a means to solidify a fair and transparent
transitional justice process and in order to guarantee the centrality of victims within this
process.?®

96. In Tunisia, the Working Group regretted the proposal to dismantle the Specialized
Criminal Chambers and to replace them with two new institutions that would be empowered
to examine cases of gross human rights violations committed between 1955 and 2013 and to
grant amnesties to the alleged perpetrators of these violations. The Working Group held that
the proposal leads to impunity.2°

97. In Spain, the current legal provisions related to the obligations to conduct
investigations to clarify the fate of the missing person is applicable only and exclusively to
enforced disappearances that are subsequent to 23 December 2010. The application of the
Amnesty Law 46/1977 prevents the thorough and impartial investigation of thousands of
complaints of enforced disappearances and the prosecution and punishment of those
responsible.?® Moreover, on 27 February 2012, the Supreme Court issued judgment No.
101/2012, which prevents Spanish judges from investigating crimes of the Civil War. This
contravenes the States’ obligations to ensure that perpetrators of enforced disappearances,
including those who order, solicit, or induce the commission of, attempt to commit, are
accomplices to, or participate in an enforced disappearance are prosecuted and sanctioned.
Obstacles to investigative processes also imply restrictive or impossible access to archives,
particularly military archives, that contain information on the fate of those disappeared, and
the reluctant engagement of governmental authorities in processes of search, exhumation and
identification of disappeared persons.??

98.  The parliament of North Macedonia decided to subject all cases returned from the
International Criminal Tribunal for the former Yugoslavia for prosecution at the domestic
level to the 2002 Amnesty Law as a major legal impediment to investigations.??? In Bosnia
and Herzegovina, the Law on Amendments to the Criminal Code of 2015 introduced enforced
disappearances as a separate offense, but it cannot be implemented retroactively.??

1. Jurisprudence related to policy measures outlined in Section
I11 of the Thematic Report

A. Obligation to criminalize enforced disappearance autonomously

99.  Article 4 of the Declaration establishes the obligation of the State to qualify enforced
disappearance as an independent crime, which is understood as a critical requirement for an
effective investigation. 24 Many countries lack specific legal provisions dedicated to
protecting persons against enforced disappearances.

100. In France, enforced disappearances is codified as an autonomous offense via article
221-12 of the Penal Code introduced by Law No. 2013-711 as a result of the broader
adjustment of French legislation to the Law of the European Union.??

101. In Thailand, a draft Prevention and Suppression of Torture and Enforced
Disappearance Act establishes both torture and enforced disappearances as distinct crimes.
However, in February 2017, Thailand’s National Legislative Assembly decided to return the
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Draft Act to the Thai Cabinet, indefinitely delaying the enactment of this legislation. The
Thai Cabinet approved the proposed legislation. Yet, it omits the key non-derogable
principles of prohibition of torture and also of non-refoulement while the definition of crimes
is not on par with international standards. Until now, Thailand’s penal code does not
recognize enforced disappearances as a crime bypassing, therefore, the continuous obligation
to investigate cases of enforced disappearances.??

102. In India, enforced disappearances have not been recognized as a specific criminal
offence in its penal code. Particular obstacles are faced due to the Armed Forces (Jammu and
Kashmir) Special Powers Act of 1990, designating certain areas as “disturbed” territories.
This Act grants broad powers and immunity to security forces including the requirement to
get prior permission or sanction from the federal government before a member of the armed
forces can be prosecuted in a civilian court.??’

103. Inrelation to Tatjikiskan, the Working Group noted that enforced disappearances have
not been introduced as an autonomous crime in its criminal legislation and nor are enforced
disappearances planned to be incorporated in the new version of the Criminal Code of
Tajikistan. The codification of enforced disappearances as an autonomous crime is crucial
for addressing the limited awareness in the country of the concept of enforced disappearance
as a means to conduct an effective investigation and to combat future instances of
disappearances.??

104. In Tunisia, in the absence of specific legal provisions requiring the application of
special procedures that differ from those currently in force there is no special procedure and
no special investigating authority mandated to consider the offence of enforced
disappearances, which is considered under the offence of infringement of personal liberty.
Accordingly, the military courts that apply the Code of Criminal Procedure deal with such
offences in accordance with the procedures that are applicable to other offences within their
jurisdiction.?®

Coordination of the authorities in charge of the investigation

105. The coordination of investigative entities within States and between States constitutes
a crucial element for the identification and location of disappeared persons.?®® The
requirement of international cooperation in terms of investigation was mentioned in a case
of Irish and Italian applicants who were the next of kin of individuals killed in a security
operation. The applicants claimed that the State failed to comply with its procedural
obligations under Article 2 ECHR as the State did not cooperated with Irish authorities
investigating the circumstances of the bombing. The lack of such cooperation rendered the
investigations ineffective. In Cummins et al. v. the United Kingdom, the European Court
recalled that the respondent State is under an obligation to cooperate with the State of which
an alleged perpetrator is a national at all investigative stages.?3!

106. The European Court stated in O’Loughlin a.o. v. the United Kingdom (para. 2.):
Accordingly, where suspected perpetrators of a bombing attack carried out elsewhere are
known to be present within the jurisdiction of a Contracting State, and evidence of a criminal
offence may be secured, the fundamental importance of Article 2 requires that the authorities
of that State of their own motion take effective measures in that regard. Otherwise, those
indulging in cross-border attacks will be able to operate with impunity and the authorities of
Contracting State where the unlawful attacks have taken place will be foiled in their own
efforts to protect the fundamental rights of their citizens. The nature and scope of those
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measures will, inevitably, depend on the circumstances of the particular case and it is not
appropriate for the Court to attempt to be more specific in this decision.”

107. A positive example of international cooperation in investigative processes, is the
agreement signed on 1 July 2011 between the Ministries of Foreign Affairs of Argentina and
Italy, pursuant to which all documents related to the enforced disappearance of Italian
nationals that were kept in diplomatic and consular headquarters in Argentina must be
disclosed and delivered to the National Memory Archive.

108. In France, the Central Office for Combating Crimes against Humanity, Genocide and
War Crimes is also the central point of contact for the cooperation with international police
and works closely with foreign police services and judicial authorities, with the United
Nations (UN) and its agencies, including the High Commissioner for Refugees and High
Commissioner for Human Rights, with the International Criminal Police Organization
(Interpol), the European network “Genocide” of Eurojust and the war crime focal point of
the European law enforcement agency (Europol).?

109. Bosnia and Herzegovina and Serbia ratified the “Protocol on Co-operation in Search
for the Missing Persons between the Council of Ministers of Bosnia and Herzegovina and
the Government of Republic of Serbia” of 24 March 2016 that provides for more robust
exchange of information on missing persons’ files, identification of grave sites and
exhumation and identification of human remains.

110. Several good practices can be mentioned in terms of the establishment of entities and
mechanisms of cooperation to investigate enforced disappearances on a national level.
According to the Council of Europe, national commissions on missing persons have been
established in Armenia, Azerbaijan, Bosnia and Herzegovina, Montenegro and Serbia, as
well as in Kosovo.%4,Good practices can also be identified in the practice of Argentina via
the establishment of the National Commission concerning Missing Persons and in Croatia
via the Commission for Tracing Persons Missing in War Activities in the Republic of Croatia.
In Sri Lanka, the recently established Office of the Missing Persons (OMP) holds a range of
powers in order to obtain information and evidence relevant to its investigations, including
access to the records of past commissions of inquiry.?® In Switzerland, when a person is
reported missing, relatives can initiate a search request via a newly established network
between the Confederation and the Cantons, in order to ensure that information flows
efficiently and reliably between relevant entities.?®® In Mexico, the “General Law on
Enforced Disappearance of Persons, Disappearance Perpetrated by Individuals and the
National Search System,” entered into force on 16 January 2018, creates a National Search
System, a National Search Commission, a National Register of Disappeared and Missing
Persons, and a National Citizens Council, made up of human rights defenders, experts and
relatives of victims, who advise and issue opinions provided to the National Search System. %7

C. Production of evidence, access of victims to investigation and protection
from reprisals

111. The obligation to undertake an effective investigation of enforced disappearance is
closely related to the rights of the victims, including their families, and other stakeholders to
access and take part in the investigations.?®® The Inter-American Court stated that victim
participation is an important element of effective investigations and in the production of
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evidence in order to clarify facts with the aim to establish the truth.®®* The Court also
indicated that victims of human rights violations or their next of kin should dispose of a range
of mechanisms for being heard and acting in proceedings in order to contribute to the
clarification of facts.?® Indeed, the participation of family members and the affected
community in investigative steps plays a crucial role in the identification of evidence in
disappearance cases.?' In investigative processes, the respective cultural and ethnic
background of affected communities should be taken in consideration and any operations that
may lead to re-victimization or secondary victimization should be strictly avoided.?*

112. The Inter-American Court stated in Gomes-Lund et al. (“Guerrilha do Araguaia”) v.
Brazil, (paragraph 139): “The Court has also noted that from Article 8 of the Convention,
what can be gathered is that victims of human rights violations, or their next of kin, should
have ample possibilities to be heard and act in the respective procedures, in the search to
ascertain the facts and in the punishment of those responsible, as well as the search for due
reparation. Moreover, the Court has noted that the obligation to investigate and the
corresponding right of the alleged victim or their next of kin cannot be gathered merely from
the conventional norms of international law which are imperative for the States Parties, but
also from the right to investigate ex oficio certain illicit conduct and the norms that permit
the victims or their next of kin to file a complaint or present a lawsuit, evidence, or
applications, or any other matter, in order to participate procedurally in the criminal
investigation with the hope of establishing the truth of the facts.”

113. The European Court considered that the obligation to investigate, construed as an
obligation of means, entailed that the authorities must have taken all steps which remain
available to them in order to safeguard the evidence concerning cases of disappearances and
to undertake any investigative steps with the requisite due diligence.?*

114. In cases of interim measures relating to applicants before the Court or witnesses being
subjected to reprisals, the European Court in Shabazova v. Russia requested the government
to provide without delay information on the fate and whereabouts of the applicant’s
husband.?** It is important to note that the European Court leaves State parties a considerable
margin of appreciation in the choice of protective measures. In the Mahmut Kaya Case, the
European Court stated, “positive obligations must (...) not impose an impossible or
disproportionate burden on the authorities.”?4

115. In Cyprus, the Committee of Missing Persons (CMP) was unable to exhume even a
single grave for over 20 years mainly due to the lack of bi-communal cooperation and trust.#
An obstacle was the persistent refusal of the Turkish military stationed in the north of the
island to allow the search for and opening of possible burial sites located in military zones.
Moreover, Turkey’s refusal to allow the search for missing persons from 1974 in the territory
under its control or allow access to relevant military archives delayed and rendered
investigations ineffective.?*’

116. In Greece, incorporating the crime of enforced disappearance of a person into article
187 paragraph 1 of the Criminal Procedure Code (CPC) also means that the regulations on
protection of witnesses and their families apply in relation to cases of enforced
disappearances subsequent to an order from the competent prosecutor. Particularly, it means
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that witnesses should be systematically guarded by the police, separately detained if they are
prisoners, change their identities, transfer them (if they are public servants), non-disclose
their identity during criminal proceedings, as well as protect the trial officers accordingly,
such as the prosecutor, the investigating magistrate, and judges of the case.?*

117. In Mexico, the 2015 Protocol for the Search of Disappeared and Investigation of the
Crime of Enforced Disappearances recommended the use of geographical data and the
establishment of maps in order to undertake an effective investigation into disappearances
cases.?#

118. In Tajikistan, the Working Group recommended that the Government should
guarantee that there will be no reprisals against or harassment of families that come forward
with information about the disappeared. This process should include collaboration with
independent partners who could assist with the relevant and specialized expertise required to
build trust and help prevent and monitor reprisals.?>°

119. Inthe Gambia, relatives of forcibly disappeared persons were afraid to file complaints
and people with crucial information refused to testify, contributing to a situation of impunity.
To remedy this situation, the Working Group recommended that incentives be provided to
witnesses so they are willing to testify. Moreover the Working Group suggested that an
adequate witness protection program should be created.?!

Forensic investigations and conversation and disclosure of archives

120. The access to archives is crucial in order to obtain information relevant for clarifying
cases of enforced disappearance and for ensuring that State authorities cannot restrict such
access.?® In various country-specific contexts the access to archives, including military
archives that may contain information on the fate and whereabouts of disappeared persons
has been reiterated as part of the State’s obligation to effectively investigate enforced
disappearances.

121. Inits report after the visit to Turkey, for instance, the Working Group recommended
that access to archives, including the military, the gendarmerie and the security and
intelligence services should be guaranteed both to families and to judicial authorities, to allow
them to fully investigate and prosecute those responsible (A/HRC/33/51/Add.1, para.26). In
the report on Sri Lanka, the Working Group underlined that States’ obligation to investigate
the allegations and prosecute and punish the perpetrators requires ensuring access to all
archives, including military archives, that may contain information on the fate and
whereabouts of disappeared persons (persons (A/HRC/33/51/Add.2, para. 44). After the visit
to Serbia, the Working Group welcomed the decision to open the archives of the Ministry of
the Interior, but recommended that the archives of the Ministry of Defense be opened too for
almost 300 lawsuits (A/HRC/30/38/Add.1, para. 37).

122. The Inter-American Court linked an effective investigation as a means to obtain the
truth about circumstances of the disappearances and perpetrators involved to the possibility
to access archives. In the case Gomes-Lund et al. v. Brazil the Court considered the failure
by the State to comply with the obligation of granting access to crucial information contained
in archives to victims in order to seek relevant facts of the disappearance. The Inter-American
Court concluded that although information may be restricted, when this classification as
secret is proved to be unlawful, the State has to make the information accessible within an
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adequate period of time in light of ongoing investigations.?>® The Human Rights Committee
did not called for specific forensic commissions. Yet, the Human Rights Committee
considered establishing central databases and platforms documenting reported
disappearances, along with regular actions that assist family members in locating the
disappeared persons.?>*

123. The Inter-American Court stated in Gomes-Lund et al. (“Guerrilha do Araguaia”) v.
Brazil (paragraph 211): “It is essential that, in order to guarantee the right to information, the
public powers act in good faith and diligently carry out the necessary actions to assure the
effectiveness of this right, particularly when it deals with the right to the truth of what
occurred in cases of gross violations of human rights such as those of enforced
disappearances and the extrajudicial execution in this case. To argue in a judicial proceeding,
as was done in this case, the lack of evidence regarding the existence of certain information,
without at least noting what procedures were carried out to confirm the nonexistence of said
information, allows for the discretional and arbitrary actions of the State to provide said
information, thereby creating legal uncertainty regarding the exercise of said right. (...)
(paragraph 212) Based on the preceding considerations, the Court concluded that the State
violated the right to seek and receive information enshrined in Article 13 of the American
Convention.”

124. The “Forensic Commission to Identify Remains” established in Mexico in August
2013, created pursuant to an agreement among the Office of the Attorney General of Mexico,
civil society organisations representing relatives of missing persons from Mexico, Honduras,
Guatemala and EI Salvador, and the Argentine Forensic Anthropology Team (EAAF), is in
charge of identifying the mortal remains found in three mass graves related to massacres of
migrants perpetrated in 2011 and returning the remains to families. This allowed families of
missing persons and victims of enforced disappearance to be involved in investigations and
to rely on independent professionals.?%®

125. In July 2005, the Guatemalan Office of the Prosecutor for Human Rights (PDH)
discovered around 80 million documents by the National Police concerning the period of
Guatemalan conflict. The PDH adopted steps to preserve the documentation and to enable
access and consultation by the public. On the basis of evidence contained in the archives, an
investigation regarding two members of the National Police responsible for the enforced
disappearance of a trade unionist and an university student in 1984 was carried out which led
to their identification, arrest, prosecution and sentencing to 40 years’ imprisonment.?5

126. In the Western Balkans, the establishment of centralised DNA databases has greatly
enhanced the search and identification of missing persons and victims of enforced
disappearance in the region. Although the archives of the Ministry of Defence are kept secret
in Serbia, a positive example regarding obtaining access to military archives or to
documentation covered by State secrecy laws concerns the opening of the archives of the
Serbian Ministry of Interior in 2013.2%7

127. In Portugal, despite the absence of a specialised unit to investigate enforced
disappearances, such cases are investigated by the Judicial Police, which disposes of a
forensic lab and a unit for psychosocial support, both with specialized staff. The Judicial
Police can request the support of the National Institute for Legal Medicine and Forensic
Sciences with competencies in the area of forensics, anthropology and psychology.?#

128. In Tajikistan, in relation to the exhumation of burial sites and identification of
remains, the Working Group regretted that Tajikistan has limited forensic capabilities, and
disposes only of one small facility for DNA analysis. The Working Group, therefore,
recommended the establishment of a DNA bank of affected families, with appropriate
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guarantees on reprisals and confidentiality for families coming forward and with external
assistance if required. Moreover, training for forensic officials on international standards,
such as the Minnesota Protocol on the Investigation of Potentially Unlawful Death, should
be strengthened.?*°

Differential approach in cases of disappearances of women

129. The Working Group recognized a gender perspective is critical in explaining,
understanding and dealing with unique challenges that women face in the exercise of their
human rights and to outline solutions to address these issues.?®°

130. The Inter-American Court in the Cotton Field case, dealing with enforced
disappearances and subsequent deaths of three women in Ciudad Juarez at the US-Mexico
border, found that States have the positive obligation to create an appropriate legal framework
to combat violence against women. The Court held that an obligation of strict due diligence
to take prompt and effective investigative measures follows in the event of disappearances
of women. The State has the duty to establish and implement an effective policy framework
in order to combat incidences of violence reported over several years since those expose an
apparent risk for relevant authorities. In this context, the Inter-American Court considered
various reports outlining that the up-to-date policy methods for prevention in relation to
specific violations against women have been ineffective. The Court also referred to
assessments by UN bodies in relation to the general context of violence against women. The
Court stated that prior to the disappearances, an increased degree of vigilance by State
authorities was required in a context of widespread violence. Second, prior to the discovery
of the body the State was obliged to undertake effective search operations.?!

131. The Inter-American Court stated in Gonzalez et al. (‘Cotton Field’) v. Mexico
(paragraph 273): “The Court observes that national and international reports agree that the
prevention of the murder of women in Ciudad Juarez, and also the response to these killings,
has been ineffective and insufficient. According to the 2005 CEDAW Report, it was only in
2003, primarily as a follow-up to the report of the IACHR Rapporteur, “that people began to
face squarely the need for a comprehensive and integrated program with distinct and
complementary areas of intervention.” (...) (Paragraph 284): Mexico did not prove that it had
adopted reasonable measures, according to the circumstances surrounding these cases, to find
the victims alive. The State did not act promptly during the first hours and days following the
reports of the disappearances, losing valuable time. In the period between the reports and the
discovery of the victims’ bodies, the State merely carried out formalities and took statements
that, although important, lost their value when they failed to lead to specific search actions.
(...) The foregoing reveals that the State did not act with the required due diligence to prevent
the death and abuse suffered by the victims adequately and did not act, as could reasonably
be expected, in accordance with the circumstances of the case, to end their deprivation of
liberty. This failure to comply with the obligation to guarantee is particularly serious owing
to the context of which the State was aware — which placed women in a particularly
vulnerable situation — and of the even greater obligations imposed in cases of violence against
women by Article 7(b) of the Convention of Belém do Para.”

132. Inthis context, the Inter-American Court requested that specific legislative and policy
frameworks should to be established in order to comply with all investigative duties
necessary in contexts of widespread violence against women.

133. The Human Rights Committee, in Sassene v. Algeria, reaffirmed that the suffering
caused by enforced disappearances also affects their relatives and can be considered as a form
of cruel and inhuman treatment warranting effective mechanisms for investigation. In this
context, the specifically gender-related consequences of enforced disappearances may cause
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heightened economic hardship reinforcing structural dependencies and impact the mental and
physical health of women and girls.??

134. The European Court in Varnava v. Turkey also held that an enforced disappearance
generates a specific effect on relatives, which may amount to cruel or inhuman treatment as
breach of article 3 ECHR to the detriment of these relatives. Although factors identified in
relation to the impact of enforced disappearances of persons on their relatives were not
considered to be gender specific, in Cakic: v. Turkey the Court referred to considerations of
“particular circumstances of the case,” including the family ties and relationships, the
involvement of a family member in investigative steps in order to obtain information, and the
States reaction to these efforts by a particular family member. 263 Considering that
jurisprudence showed that State agents had diverging reactions towards female family
members and female victims of enforced disappearances, gender-specific circumstances
consideration may be interfered as part of particular circumstances of the case.?*

135. Forinstance, in Sri Lanka, the Office of Missing Persons referred to a gender-sensitive
approach, including psychosocial responsive strategies, which support family members of
those disappeared at all stages of the search including in circumstances where the death of
the missing or disappeared person has been confirmed.?%

Differential approach in cases of disappearances of migrants

136. Migrants®® are frequently subject to deprivation of liberty, which may place them at
risk of facing enforced disappearances due to the failure in safeguarding communication
channels between migrants and family members while being in administrative detention,?%”
or detention and summary return without due process for migrants intercepted at sea and in
violation of the principle of non-refoulement.?®® The position of structural vulnerability of
migrants in the absence of adequate transnational investigative mechanisms leads to
difficulties in clarifying the fate and whereabouts of disappeared migrants and locating and
returning human remains to their families. The Working Group recalled the direct link
between migration and enforced disappearances in relation to particular risks arising from
migratory journeys.2s°

137. The Working Group documented enforced disappearances of individuals during their
migratory journeys in transit or in their country of destination and persons migrating due to
the threat of being disappeared.?” Individuals also migrated in order to take part in the search
for truth seeking further information that contributes to the establishment of the whereabouts
or fate of disappeared persons.?’* Preventing relatives from contributing to the identification
of disappeared persons by State authorities results in the loss of traceable documental
evidence. In other cases migrants have disappeared in detention facilities because they are
not duly registered followed by the refusal of State authorities to disclose their
whereabouts.??
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138. In these contexts, States shall investigate any allegation of involvement, collusion or
acquiescence of State authorities in criminal acts, which may result in the disappearance of
migrants.?® Any effective investigation should be undertaken with the requisite cooperation
between States to conduct transnational investigations into these cases.?’# The Working
Group recalled that an effective investigation of disappeared migrants comprises forensic
investigative resources, the compilation of all relevant ante-mortem information, including
the genetic information of the relatives and the creation of a central database.?” Investigative
steps imply the location of clandestine graves or other places where bodies may be concealed
in migratory transit areas and the establishment of a register of corpses found.?7®

139. The Inter-American Commission on Human Rights held that the failure to take
effective investigative steps and further collusion between State agents and criminal
organizations led to the enforced disappearances of migrants in Mexico.?’”” The Office of the
Prosecutor of Human Rights of Guatemala documented severe flaws in relation to effective
investigations in relation to the location and identification of bodies and the burial of human
remains of migrants transiting through Mexico.?’®

140. Positive practices by States include the collection of a total of 229 genetic markers
and 348 fingerprints in 2016 in Tunisia in connection with a list of 505 persons reported
missing on the Italian coast as a result of clandestine immigration since 14 January 2011. A
database was also compiled from the file of missing persons and steps were taken to intensify
diplomatic action.?”® In Mexico, a forensic commission mandated to exhume, identify and
return the mortal remains of missing migrants was established in August 2013 for three burial
sites of mass graves.?®

Obligations to investigate disappearances committed by non-State
actors

141. Enforced disappearances committed by non-State actors present particular challenges
for the protection of victims and warrant investigative measures to be undertaken by the State
as part of their due diligence obligations.?®! Even if the State is not involved in the
commission of the enforced disappearance through the collusion or acquiescence of State
agents with non-State actors, the State breaches its obligation when not engaging in effective
investigations.?®?

142. The European Court and the Inter-American Court held that the same requirements of
ex officio investigations, promptness, effectiveness, involvement of family members, and
impartiality of investigating entities apply in relation to enforced disappearances allegedly
committed by non-State actors.?®

143. The European Court stated in Tsechoyev v. Russia (paragraph 145): “The obligation
to conduct an effective official investigation also arises where death occurs in suspicious
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circumstances not imputable to State agents. It has developed a number of guiding principles
to be followed for an investigation to comply with the Convention’s requirements,
comprising, notably, the requirements of effectiveness, independence, promptness and
expedition, accessibility to the family and sufficient public scrutiny.”

144. The Inter-American Court stated in The Pueblo Bello Massacre v. Colombia
(paragraph 145-146): “The execution of an effective investigation is a fundamental and
conditioning element for the protection of certain rights that are affected or annulled by these
situations, such as, in the instant case, the rights to personal liberty, humane treatment and
life. This assessment is valid whatsoever the agent to which the violation may eventually be
attributed, even individuals, because, if their acts are not investigated genuinely, they would
be, to some extent, assisted by the public authorities, which would entail the State’s
international responsibility. (...) The Court has maintained that by implementing or tolerating
actions aimed at carrying out extrajudicial executions, failing to investigate them adequately
and, when applicable, failing to punish those responsible effectively, the State violates its
obligations to respect and ensure the rights established in the Convention to the alleged
victims and their next of kin, prevents society from knowing what happened, and reproduces
the conditions of impunity for this type of acts to be repeated.”

145. The Inter-American Court considered the obligation of the State to undertake effective
investigations as part of the collective and individual right to know the truth to be applicable
to cases of enforced disappearances not directly attributed to State agents.?®* When particular
life-threatening circumstances or specific risks of disappearances by non-State actors can be
identified, additional investigative steps are required to be undertaken by State authorities,
including taking witness statements, the alerting of checkpoints, checking identification
papers and official records of detainees in detention facilities.?®®> The absence of the
involvement of State agents in the commission of enforced disappearances does not shield
the State from incurring international responsibility if the State fails to take preventive
measures.?® Furthermore, States should investigate potential acts of involvement, collusion,
or acquiescence of State authorities in criminal acts committed by non-State actors conducive
to enforced disappearances.?®

146. The Inter-American Court stated in the Gordinez Cruz case, (paragraph 188): “Where
the acts of private parties that violate the Convention are not seriously investigated, those
parties are aided in a sense by the government, thereby making the State responsible on the
international plane.”

147. In Mexico, State agents and non-State actors allegedly committed enforced
disappearances. The lack of effective investigative procedures make it impossible to identify
if non-State actors participated in the commission of disappearances and if these have been
tolerated by State actors. Therefore, new legislative and investigative mechanisms in Mexico
focus on victims of disappearances, regardless if the authors of the offense were State actors
or not.?8
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