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List of participants

States Members of the United Nations

Afghanistan, Albania, Algeria, Angola, Argentina, Austria, Azerbaijan, Bahrain, Belgium,
Bolivia (Plurinational State of), Brazil, Cameroon, Chile, China, Colombia, Congo, Costa
Rica, Cote d’Ivoire, Cuba, Czechia, Democratic Republic of the Congo, Denmark, Ecuador,
Egypt, El Salvador, Ethiopia, Finland, France, Germany, Ghana, Greece, Guatemala, Haiti,
Honduras, Hungary, India, Indonesia, Iran (Islamic Republic of), Irag, Jordan, Kuwait, Lao
People’s Democratic Republic, Lebanon, Lesotho, Libya, Liechtenstein, Lithuania,
Luxembourg, Madagascar, Malaysia, Malta, Mauritania, Mauritius, Mexico, Monaco,
Mongolia, Morocco, Mozambique, Myanmar, Namibia, Nepal, Netherlands, New Zealand,
Nigeria, Pakistan, Panama, Paraguay, Peru, Philippines, Poland, Portugal, Qatar, Republic
of Moldova, Romania, Russian Federation, Rwanda, Saudi Arabia, Senegal, Slovenia, Sri
Lanka, South Africa, Spain, Sweden, Switzerland, Thailand, Togo, Trinidad and Tobago,
Ukraine, United Kingdom of Great Britain and Northern Ireland, Uruguay, Venezuela
(Bolivarian Republic of), Zimbabwe.

Non-member States represented by an observer

Holy See, State of Palestine.

United Nations funds, programmes, specialized agencies and related
organizations

World Health Organization Framework Convention on Tobacco Control (WHO FCTC).

Intergovernmental organizations

European Union, International Chamber of Commerce, International Organisation of La
Francophonie (IOF), International Labour Organisation (ILO), Organisation for Economic
Cooperation and Development (OECD), Permanent Court of Arbitration, South Centre.

Special procedures of the Human Rights Council

Working Group on the issue of human rights and transnational corporations and other
business enterprises, Special Rapporteur on the implications for human rights of the
environmentally sound management and disposal of hazardous substances and wastes.

National human rights institutions

Commission Nationale des droits de I’homme et des libertés (Cameroon), European
Network of National Human Rights Institutions, German Institute for Human Rights,
Danish Institute for Human Rights, National Human Rights Council of the kingdom of
Morocco.
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Non-governmental organizations in consultative status with the
Economic and Social Council

Al-Hag, ActionAid, American Bar Association, Amnesty International, Asia Pacific Forum
on Women, Law and Development (APWLD), Associa¢do Brasileira Interdisciplinar de
AIDS (ABIA), Association for Women’s Rights in Development (AWID), Catholic
Agency for Overseas Development (CAFOD), Center for Constitutional Rights, Center for
International Environmental Law (CIEL), Centre de documentation, de recherché et
d’information des peoples Autochtones (DOCIP), Centre Europe — Tiers Monde — Europe-
Third World Centre (CETIM), Centre for Human Rights, Comité Catholique contre la Faim
et pour le Développement (CCFD), Conectas Direitos Humanos, Congregation of Our Lady
of Charity of the Good Shepherd, Conselho Indigenista Missionario (CIMI), Coopération
Internationale pour le Développement et la Solidarité (CIDSE), Coordinadora Andina de
Organizaciones Indigenas (CAOI), Corporate Accountability International (CAl),
Development Alternatives with women for a new era, DKA Austria, Dominicans for justice
and peace — order of preachers, FIAN International e.V., Franciscans International, Friends
of the Earth International, Global Policy Forum, Indian Council of South America (CISA),
Indian Movement “Tupaj Amaru,” Indigenous Peoples’ International Centre for Policy
Research and Education (Tebtebba), Institute for Policy Studies (IPS), International
Association of Democratic Lawyers (IADL), International Commission of Jurists,
International Corporate Accountability Roundtable (ICAR), International Federation for
Human Rights Leagues (FIDH), International Indian Treaty Council (IITC), International
Institute of Sustainable Development, International-lawyers.org, International Organisation
of Employers (IOE), International Trade Union Confederation, luventum e.V, Le Pont,
MISEREOR, Public Services International (PSI), Réseau International des Droits Humains
(RIDH), Social Service Agency of the Protestant Church in Germany, Swiss Catholic
Lenten Fund, Tides Center, Verein Sudwind Entwicklungspolitik, Women’s International
League for Peace and Freedom (WILPF), World Federation of Trade Union (WFTU).

26



A/HRC/40/48

Annex I

List of panellists

Monday, 15 October 2018

Keynote speaker

» Dominique Potier, Member of the French National Assembly

Subject | — Articles 2 and 3 (15h-18h)

« Ibrahim Salama, Office of the United Nations High Commissioner for Human
Rights

» Ana Maria Suarez Franco, Fian International
» Gabriela Quijano, Amnesty International

» Molly Scott Cato, Member of the European Parliament
Tuesday, 16 October 2018

Subject | — Articles 6, 7 and 13 (10h-13h)
« Lilian Galan, Member of the Parliament of Uruguay
« Nicolas Guerrero, Senior Legal Officer, WHO FCTC Secretariat
» Sam Zia-Zarifi, Secretary General, International Commission of Jurists

» Makbule Sahan, International Trade Union Confederation

Subject | — Article 9 (15h-18h)
* Elzbieta Karska, UN Working Group on Business and Human Rights
« Baskut Tuncak, UN SR on human rights and toxics
* Robert McCorquodale, Inclusive Law

» Gabriella Rigg Herzog, United States Council for International Business (USCIB)
Wednesday, 17 October 2018

Subject I — Articles 10, 11 and 12 (10h-13h)
 Surya Deva, UN Working Group on Business and Human Rights
« David Bilchitz, University of Johannesburg
* Richard Meeran, Leigh Day
» Maddalena Neglia, FIDH

Subject | — Articles 3 and 4 (15h-18h)
« David Bilchitz, University of Johannesburg
* Olivier De Schutter, Professor, University of Louvain
« Sandra Ratjen, Franscicans International

» Kinda Mohamadieh, South Centre
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Thursday, 18 October 2018

Subject I — Article 5 (10h-13h)
« Olivier De Schutter, University of Louvain
« Richard Meeran, Leigh Day

 Lavanga Wijekoon, Littler

Subject | — Articles 1, 14 and 15 (15h-18h)
+ Bradford Smith, OHCHR
« Layla Hughes, CIEL
* Carlos Lopez, ICJ
Friday, 19 October 2018
Subject Il — The voices of the victims (selected cases from different sectors and
regions) (10h-13h)
+ lvan Gonzélez, Trade Union Confederation of the Americas
» Tchenna Masso, MAB
» Wandisa Phama, University of Witwatersrand — CALS

» Ana Maria Suarez Franco, FIAN
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Summary of statements by panellists

First reading of the Draft LBI

Articles 2 and 8

1. The first panellist discussed two trends: the increasing recognition of the
indivisibility of human rights, and the increasing protection in specialized areas. When such
notions overlap, a beneficial impact occurs when there is allocation of resources and
synergies with existing normative standards. These exist in the Draft LBI, and the enhanced
protection of victims can be seen in the provisions on protection of victims and national
implementation mechanisms.

2. The second panellist noted that, although article 8 is based on existing standards, it
is important to include specific provisions on remedy and prevention. She underlined that
victims often face obstacles when seeking access to justice, such as difficulties encountered
when trying to prove a causal link between the acts of businesses within a supply chain and
damage suffered. She welcomed the inclusion of certain provisions, such as those covering
the right to collective action, the establishment of a victims’ fund and those facilitating
judicial remedy. Additionally, she suggested more clarity in certain articles, particularly 8
(2) and 8 (4).

3. The third panellist suggested that article 2 should give prevention a more prominent
role, include corporate accountability, and seek to empower individuals and communities
whose rights are at risk. The panellist noted that, given the purpose of prevention, article 8
should add protections for those who are at risk of becoming victims, such as human rights
defenders, and cover issues such as procedural protections and injunctive relief. While
article 8 recognizes the right to access to justice, she noted that it does not clearly oblige
States to remove barriers to justice. Additionally, she suggested that several provisions be
clarified, such as 8(3), in relation to which States are addressed, and article 8(4), with
respect to the kind of information referred to.

4, The fourth panellist shared a story of a human rights defender who had been
attacked and who was unable to stop abuses by a TNC through domestic laws. She argued
that this demonstrates the need for creating an LBI to address the power imbalance between
those seeking to vindicate rights and powerful companies. She called for an extension of the
international rule-based system to address the consequences of globalization, and noted the
collective responsibility for protecting everyone, no matter where they live.

Articles 6, 7 and 13

5. The first panellist emphasized the need for TNCs’ obligations to be clearly
enshrined in a future instrument. Regarding article 13, she noted two key issues: first, the
adherence of domestic law with international law should be clearer, and second, the
primacy of human rights over trade and investment treaties should be prominently stated.
With respect to article 7, the panellist suggested including stronger language favouring
victims’ choice of law.

6. The second panellist encouraged the OEIGWG to take into consideration several
provisions of the Framework Convention on Tobacco Control, and guidance interpreting
those provisions. For instance, the OEIGWG could borrow language from Framework
Convention article 5 (3) regarding preventing corporate capture. With respect to Draft LBI
articles 13 (6) and 13 (7), the panellist queried how they relate to most favoured nation
clauses, and pointed out that interpretation of trade and investment agreements are often
done by dispute resolution mechanisms, not States.
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7. The third panellist noted that article 6 is particularly useful and a good building
block for the treaty, emphasizing that it should cover certain acts that are not part of the
Rome Statute of the International Criminal Court. He voiced some concern over article 7,
noting that it may go too far and that the reference to “competent” courts was ambiguous.
Concerning article 13, the panellist pointed out that the ending qualification in article 13 (2)
could create a big loophole with respect to the treaty’s application. Additionally, he
suggested simplifying article 13, making it more explicit that international human rights
law enjoys primacy over investment and trade agreements.

8. The fourth panellist found articles 6 and 7 generally helpful but suggested that
certain language be clarified. With respect to article 13, she expressed two key concerns.
First, the provisions relating to trade and investment could be made stronger: the primacy of
human rights should be clearly stated and there should be a new provision requiring human
rights language to be placed in trade and investment agreements. Second, she voiced
concern that article 13(1), which reaffirms principles of sovereign equality and territorial
integrity, could be used to justify restrictions of other parts of the instrument, in particular
in relation to extraterritorial jurisdiction.

Article 9

9. The first panellist stressed the importance of including an article on prevention in the
Draft LBI. States remain the main actor to protect human rights, and while non-binding
instruments have provided guidelines for improving human rights protection, gaps remain
in domestic systems (such as the lack of human rights safeguards and non-recognition of
corporate criminal responsibility). This instrument has the potential to improve human
rights due diligence systems on a large scale. She suggested that guidance could be sought
from the 2018 report of the Working Group on Business and Human Rights to the General
Assembly on human rights due diligence (A/73/163).

10.  The second panellist emphasized the well-documented harm caused by companies’
reckless handling of hazardous substances. In order to address this, he argued that States
should compel companies to actively monitor and prevent violations. Mandatory human
rights due diligence should go beyond what is in article 9 (2) and be transparent and
traceable through the supply chain. Additionally, it should cover actual and potential
exposure to toxic waste.

11.  The third panellist agreed that article 9 is a crucial aspect of the Draft LBI and noted
that the text should reference “human rights” due diligence so as to distinguish it from the
due diligence conducted in business transactions. He suggested aligning the text better with
that of the UNGPs and OECD guidelines, specifically with respect to the mitigation and
tracking of impacts. The panellist warned against permitting exemptions in article 9(5) for
small and medium-sized enterprises, as corporations would find a way to exploit this.
Additionally, he advocated the inclusion of a defence for companies which took all
precautions possible.

12.  The fourth panellist did not support the Draft LBI or Optional Protocol and
reaffirmed the business community’s support for the UNGPs. In her view, article 9
unhelpfully departs from the UNGPs and adopts an unrealistic, outcome-based standard
regarding due diligence. She emphasized that no business in the world — irrespective of its
size — operates in a legal vacuum. States have the responsibility to pass laws that meet
international standards and to enforce those laws for all companies in their jurisdiction. The
first line of defence for rights abuses should be a strong and effective domestic rule of law.

Articles 10, 11 and 12

13.  The first panellist recommended that any binding instrument should build on and
complement the UNGPs. He noted that article 10 omits details on administrative penalties
and preventive remedies, and suggested it might be useful to consider non-judicial
mechanisms. He emphasized that the obligations in article 10 (1) should be limited to the
territory or jurisdiction of the relevant States. Additionally, he expressed doubts over article
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10 (4) since legal reforms would be needed to implement the provision, and questioned the
restriction in article 10 (8) to “intentional” acts. With respect to article 11, he asked for
greater elaboration regarding provisions on the recognition and enforcement of judgments.
Additionally, he suggested that the international cooperation in article 12 could include
national human rights institutions and civil society.

14.  The second panellist underscored the weakness of the State-based model that the
Draft LBI adopted, arguing that it would be advisable to privilege a system of direct
liability of corporations. He also noted the draft’s failure to fully engage with corporate
law, and suggested to recognize and address the notion of fiduciary duty in order to
recognize the responsibility of natural persons, in particular directors of corporations.

15.  The third panellist highlighted the importance of facilitating access to courts in the
home states of TNCs since victims often do not have access to justice where abuses occur.
While noting that article 10(6) covers many important situations, he suggested that the
wording be made clearer. Additionally, he stressed the importance of removing practical
obstacles victims face; thus, the inclusion of issues like access to information in article 8 (4)
are crucial to the success of the treaty and should be read along with article 10.

16.  The fourth panellist welcomed article 10 (4) on the reversal of the burden of proof,
but criticized the qualification that it be subject to domestic law, suggesting its removal.
While noting that article 10 (6) should be explicitly linked to article 9 on prevention, she
suggested that liability not be limited to the failure to comply with due diligence.
Additionally, the panellist argued that requiring “intentional” conduct to establish criminal
liability was too high a threshold and suggested that the instrument include more
elaboration on administrative penalties.

Articles 3 and 4

17.  The first panellist noted the division regarding the scope of the Draft LBI. In his
view, a victims-oriented approach requires that human rights violations are recognized and
remedied regardless of the nature of activities of the perpetrator, be it a TNC or State.
Further, he noted that most businesses are locally based, and if the focus is on the
transnational character of activities, the LBI will be subject to loopholes. Thus, he proposed
amending the scope so that transnational activity refers to “economic activity existing not
solely for local purposes” and “taking place as a network of relationships that cross
boundaries.”

18.  The second panellist noted the impossibility of distinguishing between TNCs and
OBEs. While the LBI could focus on the transnational character of the activities, its
definition in article 4 should be refined. First, it should not exclude State-owned
enterprises. Second, it should clarify that the activities could be those of the corporation or
of the subsidiaries with whom they have a contractual link.

19.  The third panellist highlighted the need to strike a balance between addressing
accountability gaps of TNCs and making sure that no new conditions for impunity are
created in the LBI. She supported the broad approach of article 3(2) but suggested
clarifying the meaning of “international human rights” to avoid divergent interpretations. In
her view, adopting a minimum core of human rights approach would set a floor and allow
States to establish greater protections.

20.  The fourth panellist argued that the Draft LBI covers all entities regardless of their
legal nature. Thus, domestic companies are covered so long as they have the capacity to
commit human rights violations and their activities span two or more jurisdictions. She
noted that no place in the Draft LBI excludes national companies; rather, article 9(5) even
suggests they are covered as it references small and medium-sized enterprises, which
include national companies.

Article 5

21.  The first panellist suggested some textual revisions to the article, specifically
removing references to “natural” persons and, potentially, “association of natural or legal
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persons.” He noted that: (i) article 5 adds nothing beyond what is already authorized under
international law, as it focuses on jurisdiction based on the principles of territoriality and
active personality; (ii) it concerns adjudicative jurisdiction rather than prescriptive or
enforcement jurisdiction; (iii) the jurisdiction is to uphold international human rights rather
promoting States’ unique sovereign interests; (iv) the article establishes a duty to assert
jurisdiction rather than merely permitting it; and (v) the formulation in article 5 (2) (c) is
potentially too broad and vague.

22.  The second panellist considered article 5 to be largely superfluous as it reflects
existing rules of international law. He suggested that (i) the doctrine of forum non
conveniens be prohibited; (ii) it should be clearer that courts in home States of TNCs should
have jurisdiction over their subsidiaries; and (iii) article 5 (3) should be revised so as to
make it easier to institute opt-out class action suits.

23.  The third panellist considered the jurisdictional scope of the Draft LBI to be
sweeping and overbroad as it permits claimants or activists to bring claims in home States
against TNCs and their directors, owners, or even shareholders for actions abroad
committed by entities with which TNCs may have had little or no relationship. It also
allows plaintiffs to choose an applicable law outside of the forum jurisdiction and provides
for universal jurisdiction. According to his view, this approach likely violates international
law and principles, threatens State sovereignty, and could increase the risks of legal liability
which could lead to a decrease in investments.

Articles 1, 14 and 15

24.  The first panellist suggested that article 14 clarify whether Committee members can
be re-elected, require supplementary reports every five years instead of four, and align the
Committee’s functions with those from other human rights treaties. Regarding article 15, he
proposed specific revisions to the language concerning regional integration organizations
and suggested having a low threshold for entry into force. He also proposed a number of
revisions to the format of the Draft LBI, including taking the preamble out of the operative
section of the LBI and splitting articles 14 and 15 into several articles.

25. The second panellist proposed that a gender-based perspective be adopted
throughout the treaty. Emphasizing the special risks women face, she proposed revising
article 1 so that it acknowledges gender equality as a fundamental right. Additionally, she
suggested revising article 14 so that a gender balance be “achieved” in the Committee. She
also noted that article 15 contains crucial provisions that need to be fleshed out in other
articles; for example, article 15 (4) should have a corresponding obligation in article 9.

26.  The third panellist suggested enhancing the provisions on the Committee, for
instance by including provisions prohibiting conflicts of interest for Committee members
and for ensuring the participation of civil society and UN agencies. He proposed that the
functions of the Conference of States Parties be clarified and expanded. Additionally, he
suggested including a provision to cover dispute resolution between States regarding the
interpretation and application of the instrument.

Panel on “The voices of victims”

27.  Four panellists introduced the session by discussing specific incidents of abuses by
companies and noting attacks on the freedom of assembly, environmental crimes, land
grabbing, and the disproportionate impact of business-related harm on women. They argued
that accountability has been elusive (including throughout supply chains) and voluntary
mechanisms have not sufficiently addressed these harms; thus, it was imperative to have an
LBI that focuses on the need for effective remedy. Some suggested that the Draft LBI
include more language on human rights defenders; free, prior and informed consent;
precautionary measures; and accountability throughout entire supply chains.
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