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! Paragraph 199 of the Durban Programme of Action.

* See fourth report of the Working Group E/CN.4/2006/18 and Commission on Human Rights resolution 2005/64.
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3 Para. 2 Declaration.

4 Adopted in 1965, ICERD entered into force on 4 January 1969. As of 13 December 2005, 170 States had ratified
the treaty, making it one of the most widely ratified human rights treaties. The ICERD provisions remain the most
important normative basis upon which international efforts to eliminate racia discrimination should rely.

5 Article 1.
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% International Council on Human Rights Policy co-published with the International Commission of Jurists and
International Service for Human Rights, Human Rights Sandards. Learning from Experience, 2006, p. 7-10. The
experts classification of gapsis based on this publication.



A/HRC/4/WG.3/6
Page 7

CHNVAPORCHER S PRUES SN /[ W PRV IPG-S1 [y I SURNURPUINS [P I IR E P SO RV FCHEN S TR
Ol B sa

LA.L;.]).L@%A—idﬁ&\%)lﬂ&u@\}.ﬂ\%Mw}\ﬁ\xj\@)&ljﬂh&\{9‘ﬂ;\r@) -\¢
el Gles Al OF plial) a4 S el bl gzl S302 o) %5 05 U 6l 41 0L S
A g and r S Lhan Loy SV 0 STy o8 il ey B el allal g2t i/

Zub.\.‘\ w

i ) el dihad) Slo il y ds i 1 a ) Lall Wl Rl ad ) sk ) il e my -V o
G sid iyl wldalally 8ol (1) L b polall (o de e G sa2 o ol 2l ol o) La3E
Oldales ol Boae! s o3 L;ﬁi FUy e M (ol oy il ola dadly (Ol Y
ozl Q\)\}%);\M\&&wl) ille 40 50 aby 49 50 3 e B,las () Olws) G4 a>
S Bl E g w5 (0L s Jee ol g OVl Jre cim L Slulnd) 3365 () 5 ¢(R) ) 2o A
O sias () 62N 0L s oUT o) S Ll g ) Sl gy ol luzal (Yoro sl sl

1 L o Ule) pny cRglall o Uiy g o bl Vs 0Lty o gl )bl 6 s =11
ciaal) deld) ol & Lok s J..UT Ly daal)l Oled) i e Ly of )T Wl el
AW el 42Ul g Sl w3500 e Gl B pad aslldl sasal) a1 B he 4500

Sl Vg iant pddl 51 3Ny ety 5 a1 e O Lagad ol slie dis SIS Y
LY s 05alSl (O 5 66 il el e sladll ad dolt s (Ol G si> Sldalas wlen (§) 12Ul
G el 8ol JIKCEVL ol o) AL Aol 5 (0Ll Bai st 2ol el oY)
td sl o S ol e A1 () 5t r A bt Loy W o STy s i) el
o sl ()g the S pb Ll ()5t le SR (6155 (2) 5 8 g e ST e BY1 35 51 (0) 5

LYY 35k aald) sl o) 1 5k

Ayt 1SS

@ Lol o S ol e N ety Lo ) Sl iz VU Ayl ageMal 3 el bl A el VA
iVl ol o Ll e (0) s ¢V 0 STy & aial allas (T U s ol dml Jl a5,y 9s
peid Rty gl s 3 L) oY (2T medl e sl bl i calls ) BloYhy LY sl o )

7 See E/CN.4/2006/18, paras. 76-77.
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# See Human Rights Committee, general comment No. 31 (2004) on the nature of the general legal obligation

imposed on States parties to the Covenant, paras. 6, 7 and 8.

® See also ICERD art. 2, para. 1 (c) and (d); ICCPR arts. 2, 4, para. 1; 20, para. 2; 24, para. 1, and 26; ICESCR arts.
2, para. 1 and 10, para. 3; Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
art. 2, paras. (a), (b) and (f); Convention on the Rights of the Child (CRC) art. 2, paras. 1 and 2; International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW) art. 7;
and Convention on the Rights of Persons with Disabilities (CRPD) art. 4, paras. 1 (a) and (b) and 5, para. 2.

' Paragraph 1
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""" CESCR general comment No. 3 (1990) on the nature of States parties’ obligations (art. 2, para. 1, of the

Covenant), para. 1.
2 Paragraph 17.
B 1bid., para. 21.
4 1pid., para 18.

5 1bid., para. 19.
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'® Para. 95 of the Declaration.
7 See para. 97 of the Declaration; and paras. 125-139 of the Programme of Action.
8 Part I para. 33 and Part II para. 80.

" General Assembly resolution 59/113B and Commission on Human Rights resolution 2005/61. See in particular
the revised draft plan of action for the first phase (2005-2007) of the World Programme for Human Rights
Education, A/59/525/Rev.1, para. 3.

" General Assembly resolution 60/1, para. 131.
2 Article 7. See also ICESCR article 13, para. 1 and CRC, article 29, para. 1 (b).

? Paragraph 11.
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** Direct discrimination on the basis of race and related characteristics is defined as less favourable treatment based
wholly or in part on the person’s race, ethnicity, colour, descent, ethnic or national origin, without objective and
reasonable justification. Indirect discrimination is defined as a neutral measure, criterion or practice which would
put persons of a particular race or related characteristic at a particular disadvantage, when there is no objective and
reasonable justification.
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2 Para 60 of the Declaration. See further references to religious groups and communities in paras 2, 8, 34, 59, 60,
66, 67, 71, 73 and 108 of the Declaration and paras. 14, 46, 47, 49, 79, 124, 136, 171, 172 and 211 of the
Programme of Action.

26 Para. 172 of the Programme of Action.
*7 Ibid., para. 136.

8 Articles 18 and 27.
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» See article 4 of ICCPR and Human Rights Committee general comment No. 22 (1993) on article 18 (Freedom of

thought, conscience or religion), para. 1.

¥ General comment 22, para. 8.

3 ICCPR, article 18, para. 3. See also CRC, article 14 and ICRMW, article 12.
2 General comment No. 22, para. 8.

¥ See also CRC, article 30.

3 See e.g. ICESCR, article 2, para. 1; ICCPR, articles 2, para. 1, 4, 24 and 26; CRC, article 2, para. 1; ICRMW,

arts. 1, para. 1, and 7.
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3 See paras. 16, 38, 46 - 55, 65, 89 and 111 of the Declaration and paras 24 - 36, 50, 67, 69, 78, 80, 81, 97,
105, 138, 144, 182 - 186 and 196 of the Programme of Action.

38 Para. 111 of the Declaration.

¥ See ICERD, articles 1 - 7 and also e.g. ICCPR, articles 2, para. 1, 4, 14, para. 1, 25, 26 and 27 and
ICESCR articles 2, para. 2, 7, para. (c), 13, para. 1.

“ Paras. 2 (a) and (b).
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47 Paragraphs 19 and 20.

® See e.g. Carol A. Batchelor, “Statel essness and the problem of resolving nationality status’, I nternational
Journal of Refugee Law, vol. 10, Nos. 1-2 (January 1998), p. 156.

4 As of 2007 the number of ratifications stands at 62.

50 As of 2007 the number of ratifications stands at 30.

3! Mr. Francis Deng (Sudan) served as Representative of the Secretary-General on internally displaced

persons from 1992 to 2004. Mr. Walter Kélin (Switzerland) has been serving as the Representative of the
Secretary-General on the human rights of internally displaced persons since 2004.
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52 E/CN.4/1998/53/Add.2, para. 1.

3 Para. 53 of the Declaration. See also paras. 54 - 55, 111 of the Declaration and paras 34 - 36, 185 of the
Programme of Action.

4 Paragraph 2.

* Paragraph 6.

%6 E/CN.4/1998/53/Add.2.

Commission on Human Rights resolution 2004/55, para. 6.

8 CERD/C/70/Rev.5.
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% Para. 103 of the Durban Declaration. See also paras 2, 13, 14,32 - 38, 103 and 111 of the Declaration and
paras 4 - 14, 45,50, 72,81, 123, 163, 171 of the Programme of Action. See specifically, paragraphs 32-35 of
the Declaration concerning Africans and people of African descent, and paragraphs 36 - 38 concerning

Asians and people of Asian descent.
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% preambular paragraphs 6 and 7.
%' Sub-Commission resolution 2004/17.

2 Pursuant to General Assembly resolution 60/251 of 15 March 2006 entitled “Human Rights Council”, all
mandates, mechanisms, functions and responsibilities of the Commission on Human Rights, including the
Sub-Commission, were assumed, as of 19 June 2006, by the Human Rights Council.

% A/HRC/Sub.1/58/CRP.2.
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% Para 22 of the Declaration.

% Paras. 42 and 43 of the Declaration. See also paras. 13, 14, 22-24,39 - 45, 73 and 103 of the Declaration
and paras. 15 - 23, 50, 78, 117 and 202 - 209 of the Programme of Action.

% General Assembly resolution 60/1, paras. 46, 56 and 127.
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% The CRC was adopted in 1989, and entered into force in 1990. With 192 States parties as

of 7 October 2005, it is the United Nations human rights instrument enjoying the most universal ratification.
% Pparagraph 1.

% Paragraph 6.

" CERD/C/70/Rev.5.

™ It is worth noting that the second World Conference on Human Rights in 1993 called on the Working
Group on Indigenous Populations of the Sub-Commission on Prevention of Discrimination and Protection of
Minorities to complete the drafting of the declaration on the rights of indigenous people that had been on its
agenda for several years.

2 On 30 January 2007, the Assembly of the African Union adopted a decision (Assembly/AU/ Dec. 141
(VII)) on the draft declaration, maintaining a united position in the negotiations on amending the
declaration and finding a solution to the concerns of African States, amongst the most important of which
are questions about: (a) the definition of indigenous peoples; (b) self-determination; (c) ownership of land
and resources; (d) establishment of distinct political and economic institutions; and (e) national and
territorial integrity.
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7 See A/HRC/Sub.1/58/19, annex 1V, p. 22.

™ See paras 66, 71 and 73 of the Declaration and paras 46 - 49, 74, 124 and 172 of the Programme of
Action.

™ Para. 49 of the Programme of Action.

76 General recommendation No. 24 (1999) concerning article 1 of the Convention, para. 1.
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77 Ibid, para. 2.

™ Paragraph 5.1.

™ 1dem.

80 Para 6.1. See also CRC, article 30.

81 A/HRC/Sub.1/58/19.

8 In accordance with Commission on Human Rights resolution 2005/79, Ms. Gay McDougall was

appointed by the United Nations High Commissioner for Human Rights on 29 July 2005 for an initial period
of two years.
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8 Pparagraph 63.

8 See paras. 10-12. See also HRC general comment No. 15 (1986) on the position of aliens under the
Convention that stresses that the enjoyment of Covenant rightsis not limited to citizens of States parties but
must also be available to all individuals, regardless of nationality or statelessness, such as asylum-seekers,
refugees, migrant workers and other persons, who may find themselves in the territory or subject to the
jurisdiction of the State Party.



A/HRC/4/WG.3/6
Page 29

\ML}Z\L’\{ w}}ml\ J.Q’L:jj \-5;)4:.-“ C,\_é- O&.M.S\ Q\.f.atm*d Q\J.';)‘.s Q_’.;\.U‘ w\:—%}\ o;) aJJ—qQ:\-*J\
e OLT o ) DLyl i Sldales azis Ul

oo ¥ 5L Ll Ll gLyl 05U Rl SV e 0pm ) cpddl sl sY1 b2, 40
oyu@egl@?‘&w“uw Of Jo ot o b wdy il g aiadl aml )l Cavr 2 3La3)
Siordes Baglie PV A arl g b e BBl Zlld) GBI T 8y STL T A 3
@l boabd 3 vetil 0gag 0l Sl on B vgoad 1 oY) O e ¢ 5Ll a3
o Vmed PVl W s ST olile ) o Ly £ 1501 3 B b alale o F (DNl ST g 15 plE A @ Ol S
Lleo alag Ghasll J 531 58755000 e Slad (V1 G LB o o 357 2200 v sl "l
oot gl pp il ole Sl Lo glet el el 5875 1y 2 sl il Wl ole sl
ool e 8 ) mify aslas] Alelan L8 Jaed sl olond N1 e 2halas, O3V LYY J 501 5 3ls LS
STVl el o ¢ sl V1 ol asil Lo 5T caaall 5Tl ol ciadl o kit 5T 001 5 G
ST e 2 s dune Lis J miﬁﬂj&d\ sda ST MVl aslee mlae oF 5T (g Loy Y1 e Laje

R P P R R 2

D5y Ol Bsadk Lyl 05 W by ol Bl 4 B s & sy ol ey -4
ol) ¥ o3 plad) el A 8l oY) IV e O ) plea U sl sl
rlin 0,55 15 Lyl GLY) 05 3 1ad ST ael 3 s gy o il oSy OLaY) B it el
A OF 095 2 Y LT OO LS 051 e 0B cdgall Gsim s ol 2V ol Sty
(o MV f SV 6 8 i i) a5l e cade ey MY 21 20T

.yu;»gicﬁﬁéoyw\g;y&glamw

O\.,p}':.‘\) V"""'E:J‘

5% W 05y aamall eyl Jleim S a1 DYV 01 e wlally sl iy —aY
Bl bl go s J) Vsmals cpo s e Cnldh 5 0 el o) ol s sy L Sl L1 0l
o Al SOl Gaad Ll o sl L;),u\ dww dfw\w_)&m,ud\ i) e J geciion
OB ¢ oy il a2 LS (O y O] (83542 HARWY: =Y IV ) @ sl WIS o

.oﬂjq&wlcﬁw\zw oSy dy painll e b Gl b5

8 Protocol I, articles 9, para. 1 and 75, para. 1; Protocol II, article 2.

8 Although common article 3 to the Geneva Conventions specifies that the conflict must be of a

non-international character, the International Court of Justice in the case of Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America) ruled that article 3 applies as
well to international armed conflicts. ICJ reports (1986), para. 218.

8 Pparagraph 11.
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8 See E/CN.4/2006/WG.21/BP.2.

¥ Pparagraphs 14, 18, 31, 49, 79, 104, 172 and 212.
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® See e.g. general recommendations No. 22 (1996) on article 5 of the Convention on refugees and displaced
persons, No. 23 (1997) on the rights of indigenous peoples, No. 24 (1999) concerning article 1 of the
Convention, No. 25 (2000) on gender-related dimensions of racial discrimination and No. 30 (2005) on
discrimination against non-citizens.

! Paragraph 1.
2 Paragraph 2.

% Paragraph 2 (k).
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7 Report of the Secretary-General pursuant to paragraph 2 of Security Council resolution 808 (1993) and
Annex thereto, S/25704.

% Prosecutor v. Dusko Tadic, Appeals Judgment, 15 July 1999, para. 204.

» See e.g. para. 52 of the Durban Declaration. See also the sections related to refugees and IDPs in this
report.

1% See the section related to minorities in this study.
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" The crime of persecution has been recognized as a particularly serious crime since a discriminatory
intent is one of its basic elements. See Prosecutor v. Todorovic, Trial Chamber Judgement of 31 July 2001,
para 32.

2 See the relevant parts of this report on minorities. See inter alia ICERD, articles 1 and 4ICERD and
ICCPR, articles 2, 20 and 27.

1% See para. 153 of the Durban Programme of Action, which calls for strengthening coordination between
DPKO and other United Nations agencies.
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104 Article 2 of the Convention.

%5 See the opinion of the International Court of Justice on the provisions of the Convention, $/25704.

16 paras. 15 and 100 of the Declaration.

7 See para. 99 of the Declaration.

18 Article 4.
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199 para. 60 of the Declaration. See also references to religion in paras. 2, 8, 34, 59, 60, 66, 67, 71, 73, 108
of the Declaration; and paras. 14, 46, 47, 49, 79, 124, 136, 171, 172, 211 of the Programme of Action.

"% Para. 172 of the Programme of Action.
" bid., para. 136.
"2 1bid., para. 14.

3 Ibid., para. 79.
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114 para. 8 of the Declaration.

15 Article 3.

16 Resolutions 1994/18 and 1998/18.

7 Resolutions 1994/18, 1998/18, 2001/42, 2002/40, 2003/54 and 2003/4.
"8 Resolutions 2002/40 and 2003/54.

1% Resolution 2005/3.

20 General Assembly resolutions 57/208, 58/184, 59/199, 60/166 and 61/161.
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21 See paragraphs 35, 36 of the Declaration and paras 11, 53, 57, 74, 93, 95, 104, 110, 112, 113, 127, 135,
144, 215 of the Programme of Action.

122 gee fourth report of the Intergovernmental Working Group E/CN.4/2006/18, para. 106.

'3 n at least one communication CERD remarked that statements made squarely in the public arena are the
central focus of the Convention. See communication No. 33/2003, paragraph 6.3.
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124 See also communication 17/1999.

'35 Paragraphs 3 and 4.
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QUESTIONS
I. MANIFESTATIONS OF RACISM, RACIAL DISCRIMINATION,
XENOPHOBIA AND RELATED INTOLERANCE
1. Please provide your comments on the question as to whether there are normative gapsin

the existing international legal instruments to combat racism, racial discrimination, xenophobia
and related intolerance with regard to:

(1) Multiple or aggravated forms of racial discrimination;
(i) Ethnic cleansing;

(iii) Genocide;

(iv) Religious intolerance and defamation of religious symbols;
(V) Racial discrimination in the private sphere;
(vi) Incitement to racial hatred and dissemination of hate speech and xenophobic and

caricatural pictures, through traditional mass media and information technology,
including the Internet;

(vii) Racia profiling;
(viii) Other?

2. If you have identified any gaps, can you please propose normative contents that should be
incorporated into the system of international legal instruments to fill these gaps?

1. PROTECTION OF VICTIMS OF RACISM, RACIAL DISCRIMINATION,
XENOPHOBIA AND RELATED INTOLERANCE

1. Please provide your comments on the question as to whether there are normative gapsin
the existing international legal instruments to combat racism, racial discrimination, xenophobia
and related intolerance with regard to the protection of:
) Religious groups;
(i) Refugees;
(iii) Asylum-seekers,
(iv) Statel ess persons,

(v) Migrant workers;
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(vi) Internally displaced persons,
(vii) Descent-based communities;
(viii) Indigenous peoples;
(ix) Minorities;
x) People under foreign occupation;
(xi) Other specific groups?
2. If you have identified any gaps, can you please propose normative contents that should be

incorporated into the system of international legal instruments to fill these gaps?

[11. RESPONSIBILITIES (POSITIVE OBLIGATIONYS)
OF STATESPARTIES

1. Please provide your comments on the question as to whether there are normative gapsin
the existing international legal instruments to combat racism, racial discrimination, xenophobia
and related intolerance with regard to the establishment of related responsibilities, in particular in
the context of:

(xii) Adopting and implementing comprehensive anti-discrimination
legidlation;
(xiii) Introducing legal definitions of types of discrimination in national
legislation;
(xiv) Providing for special measures to ensure equality (equal opportunity and equal
enjoyment);
(xv) Binding non-State actors and holding them accountable for discrimination;
(xvi) Ensuring effective remedy to victims of racid discrimination and related
abuses;
(xvii) Applying appropriate rules of standard and burden of proof in discrimination cases,
(xviii) Promoting equality and tolerance through policies including education on human nights,

pluralism and multiculturalism;
(xix) Establishing and empowering specialised national bodies.

2. If you have identified any gaps, can you please propose normative contents that should be
incorporated into the system of international legal instruments to fill these gaps?
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IV. MEANSAND AVENUES TO ADDRESS THE POSSIBLE GAPS
Please provide your comments on the suitability of the following ways to address the
possible substantive gaps in the existing international instruments to combat racism, racial
discrimination, xenophobia and related intolerance:
1. Standard-setting
() Adoption of complementary international standards:
() Amendment of the ICERD;
(i) Protocol to the ICERD;
(iii) Adoption of other new instruments (conventions, declarations) on issues such as
e.g. human rights education or religiousintolerance, as proposed during the
discussionsin the Working Group;

(b) Adoption of regional standards;

(©) If the answer(s) is (are) positive what should be the substantive scope of a given
form of standard setting?

2. Standard-devel opment
() Adoption of general recommendations/comments by:
()  CERD;
(i) Other treaty bodies,;

(b) Updating CERD’ guidelines for State reporting to encourage Parties to report on
specific aspects of racial discrimination and xenophobia, not addressed explicitly by treaty norms;

(© Updating of reporting guidelines adopted by other treaty bodies;

(d) Updating OHCHR model anti-discrimination law to assist States in adopting
adequate anti-discrimination legislation complying with their obligations under the ICERD and
reflecting concerns raised in the Durban Declaration and Programme of Action and in the
Intergovernmental Working Group on the effective implementation of the Durban Declaration and
Programme of Action;

(e If you have identified any gaps, can you please propose the substantive scope of a
given form of standard development?



